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Baebv.  Ambbigait  OBEDiT-lNDBMNrrr  Go ....  116  App.  Diy.  288 

Judgment  affirmed:  191  JV.  F.  ff40. 

Babnabd  «.  Adobjak 116  App.  Dly.  585 

Order  affirmed  and  Judgment  abeoltUe  ordered  against  appellanta  on  the  ttipulation: 

191  N.  T,  556. 

Basbtbs  9.  Long  Island  R.  R.  Co 115  App.  DIy.    44 

Order  affirmed  and  Judgment  adeolute  ordered  againet  appeUante  on  the  etipulation  : 

191  IT,  T.  528. 

Badxr  V,  Empirr  State  Daibt  Co ....  115  App.  Diy,   71 

Order  affirmed  and  Judgment  absolute  ordered  for  appellant  on  the  ttipulation  :  191 

If.  T,  547. 

Bbhbsb  «.  McMnjiAN 114  App.  Di v.  450 

Judgment  affirmed  (sub  nom,  Behrer  y.    City  A  Suburban  Homes  Co.) :  191 

K  T.  580. 

Belloff  «.  Dime  Satinqs  Bank 118  App.  Diy.    20 

Order  affirmed  and  Judgment  absolute  ordered  against  appellants  on  tlie  stipulation : 

191  JT.  F.  551. 
BoGART  V,  New  York  &  Long  Island  R.  R.  Co 118  App.  Diy.   50 

Judgment  affirmed:  191  N.  F.  550. 
BoNNEYiLLB  PORTLAND  Cembnt  Co.  9.  O'Brien 117  App.  Diy.  922 

Judgment  affirmed :  191  if.  F.  546. 
Buckley  o.  Elstroth 120  App.  Diy.  885 

Judgment  affirmed :  191  K  F.  509. 
Butlkr  9.  Mifflin 121  App.  Diy.  905 

Judgment  affirmed:  191  K  F.  507. 
Carlisle  o.  National  Surbtt  Co 117  App.  Diy.  922 

Judgment  affirmed :  191  N.  F.  507. 
Chamberlain  Medicine  Co.  v.  Elk  Drug  Co 114  App.  Diy.  255 

Judgment  affirmed:  191  N.  F.  589. 
Chichester  v,  Winton  Motor  Carriage  Co 115  App.  Diy.  904 

Judgment  affirmed :  191  N.  F.  518. 
City  of  Buffalo  «.  State  of  New  York 116  App.  Diy.  589 

Judgment  affirmed:  191  JV.  F.  584. 
Citt  of  New  York  «.  Baird 117  App.  Diy.  659 

Judgment  affirmed:  191  K  F.  501. 
Clark  «.  Palmer 116  App.  Diy.  117 

Judgment  affirmed:  191  If,  F.  540. 
Cohn-Basr*Mtsrs  a  Aronson  Co.  v.  Realty  Transfer  Co.  117  App.  Diy.  215 

Judgment  affirmed:  191  If,  F.  588. 
Colby  v.  Town  of  Mount  Morris 114  App.  Diy.  915 

Judgment  affirmed :  191  If.  T,  510. 
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OooN9.  Nbw  ToBK  Centbal  &  H.  R  R.  R.  Ck> 110  App.  DIy.  033 

Judgment  affirmed:  191  N,  F.  GQ2. 
Covert  v.  Town  of  Walton 116  App.  Dlv.  909 

Judgment  affirmed:  191  iT.  71  516. 
Cbawford  «.  Rtan 116  App.  Dlv.  918 

Judgment  affirmed:  191  N.  F.  616. 
OuFPELSD.  Rtan...  117  App.  Div.  906 

Judgment  affirmed:  191  N.  T,  585. 
CusHiCAN  V,  CuBHMAN 116  App.  Div.  768 

Judgment  affirmed:  191  K  T.  505, 

Daniel  v.  Manhattan  Life  Ins.  Co.    (No.  2) 116  App.  Div.  780 

Judgment  affirmed:  191  N.  T.  541. 

Datton  V,  Brooklyn  Heights  R.  R.  Co 119  App.  Div.    82 

Judgment  affirmed:  191  K  71  511. 
Dbbrino  «.  ScHRETER 120  App.  Div.  872 

Judgment  affirmed  :  191  N.  T,  511. 
DoDtN  0.  Doom 116  App.  Div.  887 

Judgment  affirmed:  191  K  F.  580. 
Donovan  v.  Weed 115  App.  Div.  909 

Judgment  affirmed:  191  N,  F.  546. 
EooBKS  V,  Metropolitan  Life  Ins.  Co 116  App.  Div.  917 

Judgment  affirmed:  191  N.  F.  552. 
EiSBRT  «.  Bowen 117  App.  Div.  488 

Judgment  affirmed:  191  N.  F.  544. 

Engineer  Co.  v.  Gutta  Perch  a  &  Rubber  Mfg.  Co 118  App.  Div.  908 

Judgment  affirmed:  191  N.  F.  550. 
Ernest  v.  City  of  Schenectady 117  App.  Div.  918 

Judgment  affirmed:  191  K  F.  558. 
Fagan  v.  McDonnell.    (No.  1) 115  App.  Div.    89 

Judgment  affirmed:  191  JVl  F.  515. 

Farmer  v.  New  York  Central  &  H.  R..  R.  R.  Co 120  App.  Div.  898 

Judgment  affirmed:  191  N.  F.  504. 
Flinn  v.  American  Engine  Co 116  App.  Div.  926 

Judgment  affirmed :  191  N.  F.  558. 

FORKHAMER  V,  HaBERLE  CRYSTAL  SPRING  BREWING  CO. .  . .    117  App.  Div.  918 

Judgment  affirmed :  191  Jf.  F.  508. 

Foster  v.  International  Paper  Co 116  App.  Div.  928 

Judgment  affirm^:  191  K  F.  515. 
Qasquet  v.  Whitehead 117  App.  Div.  921 

Judgment  affirmed:  191  N,  F.  588. 
GiLMORE  «.  Syracuse  Lighting  Co 116  App.  Div.  921 

Judgment  affirmed :  191  N,  F.  584. 
Gould  v.  Springer 119  App.  Dlv.  868 

Judgment  affirmed:  191  N.  F  514. 

Greacen  t>.  Poehlman  ... 118  App.  Div  910 

Judgment  reversed  and  new  tiial  granted :  191  N.  F.  498. 


Digitized  by  VjOOQIC 


BY  THE  COURT  OF  APPEALS.  vii 

Hatwabd  «.  Empibb  State  Suoab  Co 105  App.  Div.   21 

Judgment  qfflrtMd:  191  N.  T.  586. 
Hbabst «.  McClsixak 116  App.  Di v.  928 

Judgment  affirmed  :  191  if.  T,  508. 

Hkij>  «.  Fjukklin  Brewing  Co 128  App.  Div.  925 

Appeal  diemieeed:  191  N,  F.  526. 

HorFMAN  9.  Um lOH  Ddcb  Sayinos  Imstitution 117  App.  Div.  923 

Judgment  affirmed:  191  JV.  T.  529. 
HoiXAKD  V.  Rbbd 117  App.  Div.  908 

Judgment  affirmed:  191  N.  T,  (^. 
HoLMBS  V.  Seaman.    (No.  2) 117  App.  Div.  881 

Judgment  affirmed :  191  N.  T.  512. 
IsohM  o.  Erie  R.  R.  Co 112  App.  Div.  612 

Judgment  affirmed:  191  If,  T.  547. 
Jackson  v.  Rowe 106  App.  Div.  65,  614 

Judgment  affirmed  :  191  N,  F.  512. 
Johnson  v.  Board  of  Education,  Cftt  of  New  York 119  App.  Div.  874 

Judgment  affirmed:  191  N.  F.  506. 

Eatanauoh  0.  Commonwealth  Trust  Co 120  App.  Div.  902 

Order  affirmed;  queetion  eertified  amtoered  in  the  affirmative :  191  if.  F  522. 
LaBakberav.  UnionR.  Co 115  App.  Div.  899 

Judgment  affirmad:  191  iT.  F.  587. 
LiNDBH  «.  Thibriot 120  App.  Div.  876 

Judgnhent  affirmed  :  191  N.  F.  502. 
Mackat  «.  Seaman 116  App.  Div.  924 

Judipnent  affirmed:  191  K  F. 587. 
Magoun  v.  Quiglbt 115  App.  Div.  226 

Appeal  diemiieed :  191  JV.  F.  508. 

Mattbr  of  Bunker 122  App.  Div.  897 

Order  affirmed:  191  N.  F.  499. 

Matter  of  Citt  of  New  T ork  (Canal  Place) 115  App.  Div.  458 

Order  affirmed:  191  N.  F.  526. 
Matter  of  Reubbl. 122  App.  Div.  921 

Order  affirmed:  191  2f,  F.  524. 

McGuBNNONv.  Chase  Bbotrebs  Co 115  App.  Div.  921 

Judgment  affirmed:  191  If,  F.  518. 

MiKos  «.  Nbw  York  Central  <&  H.  R.  R.  R.  Co 118  App.  Div.  586 

Judgment  affirmed:  191  If.  F.  506. 
NiCHOLiiS  9,  American  Steel  A  Wire  Co 117  App.  Div.    21 

Judgment  affirmed:  191  If,  F.  554. 

OisHBi  9.  Pbnnstltania  R.  R.  Co.  (5  cases). . .  117  App.  Div.  110,  117,  118,  119 
Judgment  in  each  ease  affirmed  :  191  If,  F.  544. 

OwBN  V,  Rbtscw  Mining  Co 119  App.  Div.  618 

Judgments  and  order  affirmed  :  191  If,  F.  548. 

Pboplb  9.  Davis 122  App.  Div.  569 

Judgment  cfeontietion  affirmed:  191  N,  F.  514 
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Pboflb  V,  KoBBNBR 117  App.  Div.   40 

Judgment  of  conviction  affirmed :  191  iT.  T.  528. 

Pboplbu.Way 119  App.  Dlv.  844 

Judgment  of  conviction  affirmed:  191  If.  T.  688. 

People  ex  rbl.  Campbell  t>.  City  op  Buffalo 119  App.  Div.  913 

Order  affirmed :  191  N,  r.  500. 
People  ex  rel.  Jacques  v,  Flaherty 122  App.  Div.  878 

Order  affirmed  :  191  If.  T.  525. 

People  ex  rel.  Powers  &  Mansfield  Co.  v.  Schneider.  . .  124  App.  Div.  916 

Final  order  affirmed:  191  N.  T.  628. 
People  ex  rel.  Wilcox  v.  Curtis 121  App.  Div.  909 

Appeal  diemiued:  191  N.  F.  528. 
Plunkett  v.  Rubenstein 116  App.  DIy.  922 

Judgment  affirmed:  191  N.  T.  641. 
Power  v.  Brock 115  App.  Div.  907 

Judgment  affirmed :  191  K  T.  642. 
Randrup  V,  McBeth 116  App.  Diy.  196 

Judgment  affirmed:  191  N.  T.  581. 
Rattay  v.  Allen-Ditchett  Co 116  App.  Div.  917 

Judgment  affirmed:  191  iV.  T.  686. 
Realty  Protbctiyb  Co.  v.  Earlb 119  App.  Div.  890 

Appeal  dimieeed:  191  K  T.  619. 
RoYLEv.  Goodwin 118  App.  Div.  906 

Judgment  affirmed:  191  JV.  T.  561. 

Ruthbrfurd  Realty  Co.  v.  Cook 118  App.  Div.  906 

Judgment  reversed  and  new  trial  granted  unleee  plaintiff  eoneentt  to  amend  Judg- 
ment, etc.,  in  u>hi(^  caae  judgment  as  so  amended  affirmed :  191  If.  T.  665. 
ScHiNABi «.  Lane 118  App.  Div.    76 

Judgment  affirmed:  191  If.  T.  646. 
SoHRADER  V.  Fraenckbl 117  App.  Div.    97 

Judgment  affirmed:  191  If.  T.  645. 
Smith  v.  Brooks 116  App.  Div.  920 

Judgment  affirmed :  191  N.  T.  682. 
Staioer  9.  SoHT 116  App.  Div.  874 

Judgment  affirmed:  191  If.  T.  527. 

Stephens  v.  Flammbr 122  App.  Div.  918 

Order  affirmed:  191  N.  T.  624. 
Sterling  v.  Chapin 117  App.  Div.  922 

Judgment  affirmed:  191  If.  T.  548. 

SwEZBY  V,  Village  of  Batavia 121  App.  Div.  926 

Order  affirmed;  question  certified  anevoered  in  the  affirmative :  191  N.  T.  499. 
Tamburro  9.  Eagle  Trucking  Co 116  App.  Div.  898 

Judgment  affirmed:  191  If.  T.  501. 
TiVNAN  V.  Keahon 117  App.  Div.   60 

Judgment  affirmed:  191  If.  T.  648. 
Town  of  Walton  ©.  Adair Ill  App.  Div.  817 

Judgment  affirmed:  191  If.  T.  609. 
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TowiiBEKD  V.  Tbubtbes,  ETC.,  OF  TowN  OF  Bbookhatsk.  .  •  116  App.  Div.  929 

Judgment  affirmed:  191  K  Y.  552. 
UuBrrBK  CoxjirrT  Batinos  Institution  «.  Deto 116  App.  Div.     1 

Judgment  affirmed:  191 JV;  F.  505. 

Union  Mills  v.  Habdbr 116  App.  Div.    22 

JudgmeiU  reoened  and  new  triai  granted  unleu  plaintiff  ttipukUei  that  judgment  he 

modified,  etc.,  in  which  eaee  the  Judgment  as  eo  modified  affirmed :  191  N.  T,  488. 
Unitbd  States  Condensed  Milk  Co.  «.  Smith. 116  App.  Div.    15 

Judgment  affirmed:  191  If.  7.  586. 
Vilas  National  Bank  of  Plattsbubo  v.  Rockland  Lake 
TrapBocxCo 116  App.  Div.  910 

Judgment  affirmed:  191  K  F.  517. 

Weinberg  «.  Schbank 115  App.  Div.  247 

Order  affirmed  and  judgment  abeoliUe  ordered  agairnt  appeUaitt  an  the  itipulaiion: 

191  ^.  Y.  589. 

Wells  v.  Squibes 117  App.  Div.  502 

Judgment  affirmed  on  opinion  Mow  :  191  N.  T.  529. 
WoLFOBD  V.  New  Yobk  Central  &  H.  R.  R  R.  Co 118  App.  Div.  558 

Judgment  affirmed  :  191  if.  Y.  554. 
Wbioht  «.  Bbooks 116  App.  Div.  921 

Judgtnent  affirmed:  191  JV.  Y  581. 
Weight  v.  Schoharie  Valley  R.  Co.    (No.  11) 116  App.  Div.  542 

Judgment  affirmed :  191  If.  Y  549. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decides  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
neoessaiily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  (Bogert  v.  Decker, 
181N.  Y.490.)— [Rep. 
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At  a  term  of  the  Appellate  Division,  Third  Department,  it  was, 
on  January  15, 190S : 

Ordered^  that  Bale  10  of  this  Court  be  amended  by  adding 
thereto,  at  the  end  tliereof ,  the  following : 

Every  cause  shall  be  deemed  to  be  submitted  to  any  Justice, 
qualified  to  sit  therein,  who  may  be  absent  at  the  time  of  the 
argument,  unless  objection  to  such  submission  by  counsel  arguing 
sach  cause  be  then  made. 
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DBTERMIKED  IN  THE 


APPELLATE    DIVISION 


OF  THE 


SUPREME   COUET 

OF  THE 


In  tlie  Matter  of  the  Application  of  the  Trustees  of  the  Village 
OF  White  Plains,  etc.,  Respondents,  to  Acquire  Certain  Lands, 
etc.,  Pursuant  to  Chapter  609  of  the  Laws  of  1887,  etc. 

Robert  Caterson,  Appellant. 

Second  Department,  January  24,  1908. 

Eminent  domain — municipal  corporation  —  assessment  of  damage  on 
condemnation  of  lands  for  sewer  purposes  —  when  license  to  make 
improvements  revocable  —  effect  of  conveyance  by  licensor  —  partial 
performance  takes  license  out  of  Statute  of  Frauds  —  lis  pendens. 

A  license  permitting  village  trustees  to  enter  lands  to  construct  improvements 
for  a  sewer  system  is  revocable  at  the  pleasure  of  the  owner  and  confers  no 
rights  which  survive  such  revocation. 

8ach  license  is  revoked  ipsofacio  when  the  owner  conveys  to  a  third  person. 

When  such  license  was  not  revoked  by  the  licensor  prior  to  his  conveyance  the 
grantee  is  not  entitled  to  have  improvements  made  by  the  village  trustees  prior 
to  the  conveyance  considered  on  the  question  of  damage  when  the  lands  are 
subsequently  taken  for  sewer  purposes  by  eminent  domain. 

When  village  trustees  have  made  partial  improvements  for  sewer  purposes  under 
an  oral  license  the  agreement  is  taken  out  of  the  Statute  of  Frauds. 

As  between  licensor  and  licensee^  the  latter  is  entitled  to  notice  of  a  revocation  of 
the  license ;  but  where  the  revocation  is  worked  by  a  conveyance,  the  liceusce 
is  not  entitled  to  such  notice  from  the  grantee. 

App.  Div.  -Vou  CXXIV.        1 
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Hence,  when,  subsequent  to  the  revocation  of  a  license  to  make  sewer  improve- 
ments, worked  hy  a  conveyance  of  the  lands,  the  licensee  makes  further 
improvements  without  the  consent  of  the  grantee,  he  does  so  as  a  trespasser, 
and  when  the  lands  are  subsequently  taken  by  eminent  domain  for  sewer  pur- 
poses, the  owner  is  entitled  to  have  the  enhanced  value  resulting  from  the 
improvements  considered  on  the  assessment  of  his  damage. 

A  lis  peridens  filed  in  condemnation  proceedings  taken  under  chapter  140  of  the 
Laws  of  1850  is  a  nullity  as  no  lis  pendens  was  authorized  by  that  statute. 

Hooker,  J.,  dissented. 

Appeal  by  Robert  Catereon  from  an  order  of  the  Supreme 
Court,  made  at  the  Westchester  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  27th  day  of 
March,  1907. 

Halph  E.  Prime  [Auffustus  0.  Brawn  with  him  on  the  brief], 
for  the  appellant. 

Henry  li.  Barrett^  for  the  respondents. 

Jbnks,  J. : 

This  is  an  appeal  by  Caterson,  the  landowner  in  certain  condem- 
nation proceedings,  from  an  order  of  the  Special  Term  confirming 
the  report  of  the  commissioners  to  ascertain  and  to  appraise  the  com- 
pensation for  land  taken  for  public  sewer  purposes  by  the  trustees 
of  the  village  of  White  Plains.  Chapter  609  of  the  Laws  of  1887 
empowered  the  trustees  to  adopt  and  to  establish  a  permanent 
system  of  sewerage  and  drainage.  Section  4  thereof*  provided  : 
"Whenever  it  is  necessary  to  construct  or  extend  or  discharge  said 
sewers,  or  to  do  anything  appurtenant  thereto,  either  within  or 
without  said  village,  said  board  shall  have  full  power,  and  is  hereby 
authorized  to  construct  and  extend  the  same  through  any  real  estate, 
and  title  thereto  shall  be  acquired  in  the  same  manner  as  provided 
in  chapter  one  hundred  and  forty  of  the  laws  of  eighteen  hundred 
and  fifty  and  the  several  acts  amendatory  thereof."  The  proceed- 
ings were  begun  by  petition  filed  on  February  28,  1890,  and  com- 
missioners were  appointed  on  March  15, 1890.  The  lands  in  question 
were  of  a  parcel  then  owned  by  Findlay,  who,  however,  conveyed 
the  parcel  in  1892  to  Caterson.     The  original  commissioners  died. 

*This  section  was  amended  by  chapter  812  of  the  Laws  of  1888.  —  [Rep. 
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It  does  not  appear  that  any  steps  had  been  taken  in  the  proceedings 
nntil  1905,  when  an  order  of  the  Special  Term  was  made  which 
vacated  all  previoas  orders  appointing  commissioners  and  appointed 
the  present  commissioners,  who  alone  sat,  heard  and  determined 
the  compensation.  It  appeared  on  the  hearing  the  said  trustees 
were  in  possession  of  the  land  in  question  and  were  using  disposal 
works  set  up  thereon  by  them  for  the  treatment  and  the  care  of  the 
sewage  of  the  village. 

The  question  presented  on  this  appeal  is  whether  Caterson  was 
entitled  to  have  the  commissioners,  in  ascertaining  his  compensation, 
take  into  consideration  any  improvements  made  by  the  trustees 
upon  his  land.     The  record  clearly  indicates  that  the  commissioners 
did  not  consider  them.     There  is  evidence  that  some  time  in  1890 
the  trustees  caused  work  to  be  done  on  the  lands  which  was  there- 
after torn  down,   the  grade  leveled  and    reconstruction   begun. 
Indeed,  there  is  evidence  that  indicates  that  some  of  the  original 
work  was  begun  in  1888.     And  there  is  evidence  that  the  trustees 
had  thus  entered  upon  the  lands  under  a  license  from  Findlay. 
Such  a  license  was,  however,  revocable  at  the  pleasure  of  the 
owner,  and  conferred  no  rights  which  could  survive  his  revocation. 
{Duryee  v.  Mayor,  96  N.  Y.  477,  478 ;  White  v.  M.  R.  Co,,  139 
id.  19.)     Such  license  was  revoked  by  the  conveyance  of  that  owner 
to  Caterson  by  the  deed  of  1892.     (Washb.  Ease.  &  Serv.  [4:th  ed.] 
7;  Eckerson  v.  Crippen,  110  N.  Y.  585  ;  Cahoon  v.  Bayaud,  123 
id.  298;  EggUsUm  v.  N.  Y.  <&  Ilarlem  B.  R.  Co.,  35  Barb.  162, 
cited  in  Olmsted  v.  Dennis,  77  N.  Y.  378 ;  Wilson  v.  St.  Paul, 
Minneapolis  cfe  Manitoba  Ry.  Co.,  41  Minn.  56,)     So  far  as  the 
improvements  were  made  by  the  trustees  within  the  terms  of  the 
license  up  to  the  time  of  the  conveyance  of  the  premises,  I  think  that 
the  present  owner  is  not  entitled  to  have  them  considered,  inasmuch 
as  the  evidence  does  not  show  that  such  license  was  ever  revoked  by 
the  then  owner.     There  was  then,  as  to  such  improvements,  a  part 
performance  of  an  oral  agreement,  and  hence  the  matter  was  thus 
taken  out  of  the  Statute  of  Frauds.     (2  Lewis  Em.  Dom.  [2d  ed.] 
715,  and  cases  cited ;  Keeves  Keal  Prop.  327,  and  cases  cited.)    But  a 
different  question  arises  as  to  the  improvements  made  by  the  trustees 
subsequent  to  the  conveyance  to  Caterson.     The  question  presented 
is  as  to  improvements  now  retained  upon  the  land.    Caterson  testifies 
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that  when  he  took  possession  of  the  property  no  work  liad  been 
done  on  this  plot  where  the  disposal  works  now  stand  towards  the 
erection  of  the  disposal  works  that  are  there  now.  The  trustees 
entering  originally  under  a  license  from  Findlay  were  entitled  to 
notice  of  any  revocation  made  by  Findlay  and  to  a  reasonable  time 
thereafter  to  remove  any  of  the  structures  set  up  by  them  under  the 
license.  {Putnam  v.  State^  132  N".  Y.  344  ;  Wilson  v.  St.  Paul^ 
Minneapolis  <&  Manitoba  liy.  Co,y  supra  ;  Arrington  v.  LarraheCy 
10  Cusli.  512.)  I  think  that  upon  the  revocation  worked  by  the 
conveyance  the  trustees  would  have  had  a  reasonable  time  thereafter 
for  such  removal,  but  that  right  is  not  involved  for  the  question 
arises  as  to  structures  now  maintained  and  worked  thereon  by  the 
trustees.  While  I  think  that  as  between  licensor  and  licensee  the 
licensee  was  entitled  to  notice  of  any  revocation  thereof  by  the 
licensor,  I  also  think  that  such  rule  does  not  apply  to  Caterson,  a 
third  party,  when  a  revocation  was  worked  by  conveyance  to  him. 
If  notice  was  prerequisite  to  such  revocation,  then  the  conveyance 
alone  did  not  work  revocation,  and  notwithstanding  the  conveyance 
some  legal  rights  of  occupancy  and  continuance  under  the  license 
(other  than  removal)  remained  in  the  trustees  until  notice  of  the 
revocation.  This  doctrine  would  deny  the  proposition  that  convey- 
ance ipso  facto  was  revocation.  In  Wallis  v.  Harrison  (4  M.  &  W. 
538)  the  license  was  to  make  a  main  way  a  by  way  and  certain  cuts 
for  railway  purposes.  The  point  was  made  that  the  licensees  could 
not  be  regarded  as  trespassera  after  a  conveyance  of  the  land  with- 
out first  giving  the  licensees  notice  of  the  conveyance.  The  court, 
per  Lord  Abinoer,  C.  B.,  said  :  "  I  never  heard  it  supposed  that  if 
a  man  out  of  kindness  to  a  neighbor  allows  him  to  pass  over  his 
land,  the  transferee  of  that  land  is  bound  to  do  so  likewise.  But  it 
is  said  that  the  defendant  should  have  had  notice  of  the  transfer. 
That  is  new  law  to  me.  A  person  is  bound  to  know  who  is  the 
owner  of  the  land  upon  which  he  does  that  yf\\\c\\ priinafacie^  is  a 
trespass.  Even  if  this  were  not  so,  I  think  the  defendants  ought,  in 
excuse  of  their  trespass,  to  have  pleaded  the  fact  that  they  had  no 
notice  of  the  transfer."  This  question  was  also  raised  in  Wilso7i  v. 
St,  Pauly  Minneapolis  <&  Manitoba  Py.  Co.  (supra\  where  the 
court,  per  Gilfillan,  Ch.  J.,  held  :  "  It  is  probably  true,  in  general, 
that  the  protection  which  the  license  affords  the  licensee  in  doing 
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what  it  permits  him  to  do  continues  until  notice,  so  that  he  cannot 
be  liable  for  acting  under  it  until  notice  of  revocation.  This,  liow- 
ever,  has  been  held  not  to  be  tlie  rule  upon  a  revocation  of  a  grant 
to  a  third  person.  ( Wallis  v.  Harrison^  4c  Mees.  &  "W.  538.) " 
In  Bunke  v.  N.  Y.  Tele-phone  Co.  (110  App.  Div.  248 ;  aflEd.,  188 
N.  Y.  600)  the  court  say :  "  And  the  conveyance  of  the  premises 
by  the  licensor  was  a  revocation  thereof  of  which  the  licensee  must 
take  notice.  {Eckerson  v.  Crippen^  110  N.  Y.  685  ;  Winne  v. 
Ulster  Co,  Savings  Institution^  37  Hun,  349 ;  Egglestoii  v.  If.  Y. 
&  II.  R,  R.  Co.,  35  Barb.  162 ;  Forbes  v.  BaUnseifer,  U  III.  183  ; 
Estelle  V.  Peacock^  48  Midi.  469 ;  Ilodgkins  v.  Farrington,  150 
Mass.  19.) " 

I  think  that  subsequent  to  the  revocation  by  the  conveyance,  the 
trustees  with  respect  to  any  structures  thereafter  erected  upon  this 
land  which  they  did  not  seek  to  remove  but  to  maintain  without 
any  license  or  consent  from  Cateraon  must  be  regarded  as  trespass- 
ers, so  that  Caterson  had  the  right  to  invoke  the  rule  of  Village  of 
St.  Johnsville  v.  Sfnith  (184  N.  Y.  341).  "  The  measure  of  such 
compensation,"  says  Willard  Bartlett,  J.,  for  the  court,  *'i8 
neither  the  cost  of  the  improvements  7ior  t/ieir  value  or  the  value 
of  their  use  to  tJie  village.  The  true  inquiry  is  how  much  do  the 
improvements  placed  upon  the  property  enhance  the  value  of  the 
appclIant^s  land."  Cateraon  is  not  barred  from  his  claim  by  any 
principle  of  estoppel.  {CrosddU  v.  Lanigan,  129  N.  Y.  604; 
Duryee  v.  Mayor,  supra ;  White  v.  M.  R.  Co.,  139  N.  Y.  19 ; 
Eggleston  v.  N.  Y.  <&  Harlem  R.  R.  Co.,  35  Barb.  162, 172  et  seq. ; 
Eming  v.  Rliea,  37  Ore.  583.) 

This  proceeding,  it  is  to  be  noted,  was  not  governed  by  the  present 
Condemnation  Law.  For  the  statute  expressly  provides  that  the  pro- 
ceedings shall  be  under  chapter  140  of  tlio  Laws  of  1850  and  the 
amendments  thereof  {ut  supra).  Section  3384  of  the  Code  of  Civil 
Procedure  provides:  ^-This  title  shall  take  eflEect  on  the  fii^st  day  of 
May,  one  thousand  eight  hundred  and  ninety,  and  shall  not  aSect 
any  proceeding  previously  commenced."  This  proceeding  was  begun 
on  February  28,  1890.  No  lis  pendens  was  autliorized  under  the 
statutes  regulating  this  proceeding,  and  any  lis  pendens  if  tiled  was 
but  a  nullity.     {MiUs  v.  Bliss,  55  N.  Y.  139,  141.) 

I  advise  that  the  court  order  a  new  appraisal  (Laws  of  1850,  chap. 
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140,  §  18)*  before  new  commissioners.     The  question  of  costs  should 
be  reserved  until  the  coming  in  of  the  second  report. 

Gaynob,    Rich    and    Miller,    JJ.,    concurred;    Hookee,    J., 
dissented. 

Order  reversed  and  new  trial  ordered  before  new  commissioners. 
Question  of  costs  reserved  until  coming  in  of  second  report. 


Geobge  Eswein,  Respondent,  v.  Edgar  R.  Hodgkinson,  Appellant. 

Second  Department,  January  24, 1908. 

Eridence  —  landlord   and   tenant  —  when   custom  as  to  moving  day 

admissible. 

In  an  action  to  recover  rent  from  a  tenant  wlio  vacated  the  last  of  April,  although 
bound  for  a  terra  of  one  year  from  September  flret  at  a  monthly  rent,  the 
defendant,  claiming  a  release,  testified  that  he  told  the  plaintiff  when  he  asked 
the  latter  to  release  him  *'that  this  was  the  moving  season,  that  tlie  first  of 
Itfay  would  be  the  time  when  tenants  took  the  new  property,"  and  the  plaintiff 
replied  that  "he  did  not  think  there  would  be  any  trouble  in  renting  the  place 
there  now."  This  conversation  was  denied  by  the  plaintiff,  and  he  offered  to 
prove  that  stcam-hetited  apartments  of  the  class  involved  were  not  rented  on 
May  first  but  on  October  first. 

Held,  that  it  was  error  to  exclude  such  evidence  as  it  tended  to  show  that  it  was 
improbable  that  the  plaintiff  admitted  that  May  first  was  the  renting  day  or 
accepted  that  as  a  moving  cause  for  his  consent  to  release  the  defendant  on 
payment  of  the  April  rent. 

HooKBit,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Edgar  R.  Hodgkinson,  from  an  order 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  made  on  the  30th  day  of  September,  1907,  granting  the 
plaintiff's  motion  to  set  aside  the  verdict  and  for  a  new  trial. 

Bruce  R,  DuncaUy  for  the  appellant. 

A,  S.  Gilbert^  for  the  respondent. 

Gaynor,  J. : 

This  is  an  action  for  rent  of  a  family  apartment.  The  lease  was 
in  writing,  and  the  term  was  one  year  from  September  first,  1906, 

♦This  section  was  amended  by  chapter  198  of  the  Laws  of  1876. —  [Rbp. 
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the  rent  payable  monthly  in  advance.  The  defendant  moved  out 
the  end  of  the  following  April,  and  this  action  ia  to  re«over  the  rent 
thereafter.  The  defendant  answered  that  the  plaintiflE  released  him 
from  the  lease  before  he  moved  out,  and  thus  liad  the  affirmative 
on  the  trial.  The  jury  gave  a  verdict  for  the  defendant,  but  the 
trial  Justice  granted  the  motion  on  the  minutes  to  set  aside  the  ver- 
dict, and  the  defendant  appeals  from  that  order.  The  testimony  of 
the  defendant  that  he  asked  that  lie  might  move  out  in  April  and 
pay  no  rent  thereafter  is  denied.  The  defendant  testified  that  lie 
told  the  plaintiff  when  he  asked  the  latter  to  release  him,  ^'  that  this 
was  the  renting  season,  that  the  iiret  of  May  would  be  the  time 
when  the  tenants  took  the  new  property  ",  and  that  the  plaintiff  in 
answer  "said  he  did  not  think  there  would  be  any  trouble  in  rent- 
ing the  place  thefe  now".  This  the  plaintiff  denied.  To  show  its 
improbability  the  plaintiff  sought  to  prove  that  that  kind  of  prop- 
erty, namely,  steam  heated  apartments  of  a  fine  class,  were  not 
rented  on  May  first  but  on  October  first,  but  the  evidence  was 
excluded.  Although  the  motion  to  set  aside  the  verdict  was  made 
on  all  the  grounds  allowed  by  the  Code  of  Civil  Procedure,  the 
trial  justice  granted  it  on  the  ground  that  the  exclusion  of  this  evi- 
dence was  error.  In  this  he  was  right.  October  first  being  the 
moving  and  renting  day  for  that  kind  of  property,  it  is  improbable 
tliat  the  plaintiff  admitted  that  May  firat  was  the  day,  or  accepted 
that  as  a  moving  cause  for  his  consent  to  release  the  defendant  on 
payment  of  the  April  rent.  The  people  who  occupy  such  apart- 
ments go  away  for  the  summer  vacation  as  a  rule,  and  therefore  do 
not  enter  into  leases  on  May  first,  which,  it  is  said,  led  to  the  gen- 
eral change  of  the  renting  day  of  such  property  from  May  first 
to  October  first  years  ago.  A  fact  which  bears  on  the  improl)- 
ability  of  evidence  is  competent  {Willson  v.  Law^  112  N.  Y. 
536). 

As  the  order  must  be  affirmed  for  this  reason,  it  is  not  necessary 
to  consider  whether  there  was  any  consideration  for  the  alleged 
release. 

The  order  should  be  affirmed. 

"Woodward,  Jenks  and  Miller,  JJ.,  concurred ;  Hooker,  J., 
read  for  reversal. 
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Hooker,  J.  (dissenting) : 

This  action  is  for  rent.  It  was  tried  before  a  jury  in  the  Munici- 
pal Court,  wliich  found  a  verdict  for  the  defendant ;  and  upon  the 
plaintiff's  motion  the  court  set  aside  tlie  verdict  upon  the  ground 
that  "  the  court  erred  in  refusing  to  permit  the  plaintiff  to  answer 
the  question  as  to  whether  May  was  the  renting  season  for  this  kind 
of  property  and  to  contradict  the  defendant's  testimony  to  the 
same  effect."  The  defendant  has  appealed  to  this  court  from  the 
order  setting  aside  the  verdict. 

The  defense  was  that  the  lease  was,  by  mutual  agreement,  abro- 
gated before  the  end  of  the  term.  The  whole  rent  was  paid  by  the 
defendant  up  to  the  time  he  claimed  sucli  an  agreement  was  made. 
In  the  course  of  his  evidence  as  to  the  conversation  he  had  with  the 
plaintiff  at  the  time  the  subsequent  agreement,  was  made,  the 
defendant  stated,  after  explaining  to  the  plaintiff  that  he  had  lost 
his  position  and  would  be  unable  to  keep  up  the  rent,  "  I  told  him 
that  I  wanted  to  get  out,  that  this  was  the  renting  season,  that  the 
first  of  May  would  be  the  time  when  the  tenants  took  the  new 
property  and  if  he  would  release  me  on  the  first  of  May,  that  I 
would  go  out  and  borrow  the  money  to  pay  him  the  April  rent  if 
he  would  release  me ; "  and  that  the  plaintiff  agreed  to  release  him  ; 
that  he  paid  the  April  rent  and  moved  out  before  the  first  of  May. 
On  cross-examination  the  defendant  was  asked  why  he  referred  to 
the  first  of  May  as  the  renting  season  in  his  conversation  with  plain- 
tiff, and  he  stated  that  he  thought  the  plaintiff  af  that  time  of  the 
year  would  be  able  to  rent  the  property  because  May  and  October 
were  the  renting  months  at  that  time. 

When  the  plaintiff  was  called  as  a  w^itness  he  said,  on  direct 
examination,  that  he  know  when  the  renting  season  of  that  kind  of 
property  was.  The  questions  "  When  "  and  ''  Is  May  1st  the  rent- 
ing season  for  that  kind  of  property  ? "  were  objected  to  by  the 
defendant  and  the  objections  sustained.  A  little  later  in  his  direct 
examination  the  plaintiff  stated  that  he  did  not  remember  any  such 
statement  by  the  defendant  in  their  conversation  referred  to  by  the 
latter  to  the  effect  that  May  first  was  a  good  renting  season,  and  the 
question  "  Was  it,  as  a  matter  of  fact  ? "  was  again  objected  to  by 
the  defendant  and  the  objection  sustained.  It  is  these  rulings  of 
the  trial  judge  to  which  reference  is  made  in  the  order  setting  aside 
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the  verdict  as  the  ground  upon  which  the  order  was  made.  I  think 
that  tlie  rulings  as  made  upon  tlie  trial  were  correct  and  presented 
no  error,  and  hence  do  not  sustain  the  order  from  which  tliis  appeal 
is  taken. 

It  is  to  be  observed  that  the  plaintifiF,  upon  his  direct  examina- 
tion, was  simply  asked  to  give  the  conversation  he  had  had  with  the 
plaintiff,  and  he  assigned  as  one  of  his  arguments  to  the  plaintiff 
why  he  should  be  released  from  his  contract  of  hiring  the  fact  that 
it  was  an  opportune  time  for  the  plaintiff  to  obtain  another  tenant. 
The  only  reference  made  in  the  defendant's  direct  examination  to 
the  rental  season  was  in  connection  with  his  conversation  with  the 
plaintiff;  he  was  not  asked  and  did  not  testify  upon  his  direct 
examination  in  relation  to  the  fact  as  to  whether  that  was  the  rent- 
ing season.  The  issue  tetidered  was  whether  the  defendant  had 
l)een  released,  and  it  was  relevant  upon  that  issue  for  the  plaintiff 
to  show  that  the  conversation  testified  to  by  the  defendant  did  not 
i  I  fact  take  place  or  that  any  portions  of  it  related  by  the  defendant 
had  not  in  fact  been  had.  It  was  relevant,  therefore,  for  the  plain- 
tiff to  testify  as  he  did,  that  the  defendant  said  nothing  about  the 
first  of  May  being  the  renting  season ;  but  whether  the  first  of 
May  was  in  fact  the  renting  season  was  not  relevant,  for  it  did  not 
dispute  the  defendant's  evidence  about  what  the  conversation  was. 
That  the  plaintiff  brought  out  upon  the  defendant's  cross-examina- 
tion that  it  was  his  opinion  that  the  first  of  May  was  the  renting 
season  did  not  make  the  evidence  any  more  relevant;  the  issue  was 
the  same,  namely,  whether  the  plaintiff  had  been  released,  and  so,  even 
after  the  plaintiff  had  elicited  from  the  defendant  what  the  latter's 
opinion  was  in  relation  to  the  renting  season.  Nor  was  the  evi- 
dence relev^ant  to  impeach  the  plaintiff.  The  doctrine  of  allowing 
prior  inconsistent  material  statements  has  never  been  extended  so 
far  as  this. 

It  is  quite  evident  that  the  view  I  have  expressed  in  relation  to 
the  relevancy  of  this  evidence  was  in  the  mind  of  the  plaintiff's 
coansel  during  the  trial.  For  the  plaintiff  had  testified  that  when 
the  defendant  leased  the  premises  he  mentioned  to  the  plaintiff 
that  he  had  just  inherited  $5,000  and  would  be  able  to  pay  the  rent 
very  nicely  ;  just  before  the  evidence  was  closed  the  defendant  was 
recalled  and  upon  direct  examination  was  asked  whether  he  had 
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ever  stated  to  the  plaintiff  that  he  had  an  inheritance  for  $5,000,  or 
for  any  such  sum,  and  lie  answered  "No;"  the  question  was  then 
put  to  him,  "  Did  you  ever  have  an  inheritance  from  which  you  got 
$5,000  or  any  such  sum  ?  "  This  question  was  objected  to  by  the 
plaintiflE  on  the  ground  that  it  was  irrelevant  and  the  ol)jection  prop- 
erly sustained.  The  objection  was,  doubtless,  taken  and  the  ruling 
made,  because  the  issue  was  whether  the  defendant  had  ever  made 
the  statement  to  the  plaintiff  and  not  whether  the  inheritance  had 
ever  fallen  to  the  former. 

The  plaintiff  makes  the  point  that  the  order  setting  aside  the  ver- 
dict may  be  sustained  on  the  ground  that  tlie  verdict  is  against  the 
weight  of  evidence.  1  have  examined  the  record  with  this  in  mind, 
but  reach  the  conclusion  that  the  point  cannot  prevail. 

The  order  appealed  from  should,  therefore,  be  reversed  and  the 
judgment  reinstated,  with  costs. 

Order  of  the  Municipal  Court  affirmed,  with  costs. 


The  People  of  the  State  of  New  York,  Respondent,  v,  John 
Morrison  and  Warren  Francisco,  Appellants. 

Second  Department,  January  24,  1908. 

Crime  —  larceny  by  taking  shellfish  —  notice  of  private  ownership  — 
municipal  corporation  —  power  to  lease  oyster  beds  in  Jamaica  bay  — 
existence  of  lease  immaterial  in  prosecution  for  larceny. 

Shellfish  planted  under  public  waters  where  they  do  not  grow  naturally,  and 
where  they  cannot  lose  their  identity  by  becoming  mixed  with  those  Iccal  to 
the  place,  are  a  subject  of  conversion  and  larceny.  But  to  constitute  larceny 
the  person  taking  them  must  have  notice  of  their  private  ownership. 

A  defendant  is  chargeable  with  such  notice  when  the  bed  is  inclosed  by  stakes 
or  otherwise. 

The  authority  of  the  supervisor  and  justice  of  the  peace  of  the  town  of  Flat- 
lands  to  give  exclusive  leases  to  the  inhabitants  of  said  town  for  planting 
shellfish  in  the  waters  of  Jamaica  bay  except  in  natural  beds,  as  conferred  by 
chapter  784  of  the  I^ws  of  1868,  passed  to  the  city  of  New  York  when  the 
town  was  incorporated  therein. 

Although  the  prosecutor  is  permitted  to  give  oral  testimony  that  he  had  such 
lease,  instead  of  producing  the  written  instrument,  the  error  is  harmless,  for 
the  larceny  does  not  depend  upon  the  existence  of  the  lease,  it  being  unlawful 
in  any  event  knowingly  to  take  the  prosecutor's  clams. 
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For  the  same  reason  it  is  not  error  to  exclude  Colonial  patents  offered  by  the 
defendant  to  show  that  the  title  to  the  lands  in  question  was  in  the  town. 

Neither  is  it  material  that  a  lease  from  the  State  was  void  because  of  lack  of 
jurisdiction  in  the  officers  granting  the  same,  the  question  of  larceny  not 
depending  on  a  lease. 

Appeal  by  the  defendants,  John  Morrison  and  another,  from  a 
judgment  of  the  Court  of  Special  Sessions  of  the  Second  Division  of 
tlie  city  of  Now  York,  rendered  on  the  11th  day  of  June,  1906, 
convicting  the  defendants  of  the  crime  of  petit  larceny. 

Martin  T.  Manton  [George  B,  McCartie^  Jr.,  with  him  on  the 
brief],  for  the  appellants. 

Peter  P.  Smith  [John  F,  Clarke  with  him  oh  the  brief],  for  the 
respondent. 

Gatnoe,  J. : 

Tlie  defendants  were  convicted  in  the  borough  of  Brooklyn  in  the 
court  of  special  sessions  of  petit  larceny  for  stealing  clams  in  that 
part  of  Jamaica  bay  adjacent  to  that  part  of  the  said  borongh  which 
was  formerly  the  town  of  Flatlands.  The  prosecutor  had  planted 
clams  in  a  bed  to  grow  and  mature,  and  he  accused  the  defendants 
of  stealing  them.  There  was  sufficient  evidence  for  the  trial  court 
to  find  that  no  natural  clams  grew  at  that  place. 

The  law  is  long  settled  that  shell  fish  planted  under  public  waters 
where  they  do  not  grow  naturally,  and  where  therefore  they  cannot 
lose  their  identity  by  becoming  mixed  with  those  local  to  the  place, 
are  the  subject  of  conversion  and  larceny.  But  the  person  taking 
them  must  have  notice  of  their  private  ownership  to  make  such 
taking  larceny.  This  notice  is  usually  given  by  enclosing  the  bed 
in  which  they  are  planted  by  stakes  or  otherwise  {JPeople  v.  Warner, 
43  Misc.  Rep.  136,  and  cases  there  collected ;  and  see  Vroom  v. 
TiUy,  184  N.  Y.  168).  There  was  sufficient  evidence  for  the  trial 
court  to  find  that  the  prosecutor's  bed  was  so  enclosed. 

Chapter  734  of  the  Laws  of  1868  authorized  the  supervisor  and 
justice  of  the  peace  of  the  town  of  Flatlands  to  give  exclusive 
leases  in  writing  to  inhabitants  of  the  town  for  the  planting  of  shell 
fish  in  the  waters  of  Jamaica  bay  mentioned  above,  except  in 
natural  beds,  and  that  authority  passed  to  the  city  of  New  iTork 
when  the  said  town  became  a  part  of  the  said  city.     But  the  ques- 
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tiou  of  larceny  did  not  depend  on  the  existence  of  such  a  lease. 
Even  though  the  prosecutor  liad  no  lease,  it  was  unlawful  to  know- 
ingly take  his  clams.  Having  once  reclaimed  them,  he  did  not 
make  themy^^r^B  naturm  again  by  planting  them  in  a  bed  sufficiently 
enclosed  to  mark  them  as  private  property,  and  in  which  there  was 
no  natural  growth  of  clams,  as  we  have  already  seen.  The  oral 
testimony  of  the  prosecutor  that  he  had  a  written  lease  from  the 
city,  and  also  another  from  the  state,  was  therefore  irrelevant  and 
harmless.  It  follows  that  the  exception  to  allowing  oral  evidence 
to  prove  such  leases  instead  of  the  lease  being  produced,  presents 
only  an  immaterial  error.  The  same  is  the  case  in  respect  of  the 
exception  to  the  exclusion  of  the  colonial  patents  offered  by  the  defend- 
ants to  show  that  thetitleto  the  portion  of  the  said  bay  already  men- 
tioned was  in  the  said  town.  That  was  an  immaterial  fact.  Whether 
title  was  in  the  state  or  in  the  town,  the  prosecutor's  clams  were 
the  subject  of  larceny.  That  the  lease  from  the  state  was  void  for 
the  reason  that  the  state  officials  have  no  jurisdiction  to  grant  the 
like  {Denton  v.  Bennett^  102  App.  Div.  454),  does  not  matter,  as 
the  question  of  larceny  did  not  depend  on  a  lease. 
The  judgment  should  be  affirmed. 

WooDWAED,  Jenks,  Rioh  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Court  of  Special  Sessions  affirmed. 


Carrie  Baum,  Respondent,  -y.  New  York  and  Queens  County 
Railway  Company,  Appellant. 

Second  Department,  January  24,  1908. 

Trial  —  charge  criticised  —  res  ipsa  loquitur — burden  of  proofl 

It  is  unscientific  and  incorrect  to  charge  that  where  the  happening  of  an  event 
causing  an  accident  raises  a  presumption  of  negligence  the  burden  shifts  to  the 
defendant  to  show  that  it  had  performed  all  that  the  law  required  and  that  it 
was  not  incumbent  upon  the  plaintiff  to  prove  by  a  fair  preponderance  of  evi- 
dence that  the  event  occurred  through  the  fault  of  the  defendant. 

This,  because  in  truth  and  in  law  there  is  no  shifting  of  any  burden  to  the  defend- 
ant at  all  at  any  time  or  in  any  cftse.  The  plaintiff  cannot  shift  his  burden  to 
the  defendant.  The  plaintiff  must  make  out  a  case  to  avoid  being  nonsuited 
and  then  the  defendant  must  take  up  his  own  burden  to  meet  that  case. 
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But  when  the  defendant  makes  no  request  that  the  court  charge  that  the  burden 
is  on  the  phiintiff  to  make  out  his  case  toy  a  preponderance  of  evidence  in  his 
favor  over  that  in  favor  of  the  defendant  and  takes  exception  solely  to  the 
specific  charge  aforesaid  (which  may  be  interpreted  as  relating  only  to  the 
niles  of  evidence  governing  the  progress  of  the  trial)  and  the  whole  case  shows 
conclusively  that  the  defendant  was  not  harmed  by  the  unscientific  use  of 
language,  a  verdict  for  the  plaintiff  will  not  be  reversed. 

Precise  exactness  of  expression  cannot  always  be  required  in  the  oral  charge  of 
the  trial  judge,  and  especially  not  greater  exactness  than  that  used  in  the 
written  opinions  of  courts  of  appeal,  and,  although  it  may  not  be  strictly 
scientific,  the  defect  is  not  ground  for  reversal  if  the  party  has  not  been 
harmed  thereby. 

Proof  that  the  plaintiff,  a  passenger,  was  injured  by  the  flying  up  of  a  trap  door 
in  the  floor  of  a  trolley  car  raises  a  presumption  of  negligence. 

Appeal  by  the  defendant,  the  New  York  and  Queens  County 
Railway  Company,  from  a  judgment  of  the  County  Court  of 
Queens  county  in  favor  of  theplaintifiF,  entered  in  the  office  of  the 
clerk  of  tlie  county  of  Queens  on  tlie  28th  day  of  November,  1906, 
upon  the  verdict  of  a  jury  for  $1,000,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  26th  day  of  November,  1906, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

The  County  Judge  charged  as  follows:  "In  this  character  of 
action  where  something  happens  in  a  trolley  car,  which  is  unusual, 
as  happened  in  this  car  on  which  this  plaintiff  was  riding,  the  law 
presumes  that  something  was  the  matter  with  the  car,  or  such  a  thing 
as  that  would  not  have  happened.  In  other  words,  all  the  plaintiff 
has  to  do  is  to  show  that  that  unusual  thing  occurred,  and  then  the 
burden  shifts  to  the  defendant  to  show  that  it  had  performed  all  that 
the  law  requires  of  it  to  perform.  It  is  not  incumbent  upon  the  plain- 
tiff in  this  case  to  prove  by  a  fair  preponderance  of  evidence  that 
that  trap-door  flew  up  through  the  fault  of  the  defendant.  She 
is  only  required  to  prove  that  it  flew  up,  and  then  the  burden  shifts 
to  the  defendant  to  show  or  to  explain  that  unusual  happening." 

Edward  J.  Byrne  [  Van  Yechien  Veeder  with  him  on  the  brief], 
for  the  appellant. 

George  F.  Ilickey  [iV".  P,  O*  Connor  with  him  on  the  brief],  for 
the  respondent. 


Digitized  by  VjOOQIC 


14  Baum  v.  New  York  &  Queens  County  R.  Co. 


Second  Department,  January,  1908.  [Vol.  124. 

Gaynor,  J. : 

Of  coarse  the  rule  is  that  the  burden  of  proof  was  on  tlie  plain- 
tiff, and  that  at  the  close  her  case  had  to  be  made  out  by  a  prepon- 
derance of  tlie  evidence  in  her  favor  over  the  evidence  in  favor  of  the 
defendant  in  order  tliat  she  might  be  entitled  to  a  verdict.  But  the 
learned  county  Judge  was  not  charging  this  rule,  or  in  respect  of  it. 
He  was  only  charging  the  general  rules  of  evidence  which  gov- 
erned the  course  and  stages  of  the  trial,  which  he  had  to  do.  The 
two  things  are  entirely  distinct.  What  he  said  was  in  substance 
that  the  evidence  that  the  trap  door  in  the  floor  of  the  car  flew 
open  and  struck  her  was  sufficient  to  make  out  a  case  to  go  to  the 
jnry,  and  that  it  required  evidence  from  the  defendant  to  show  or 
explain  the  cause.-  This  was  correct  as  a  rule  of  evidence  governing 
the  progress  of  the  trial.  The  maxim  that  the  thing  speaks  for  itself 
applies,  i.  e,y  tlie  flying  up  of  the  door  raised  a  presumption  that  there 
was  something  wrong  with  the  car  by  the  defendant's  negligence,  and 
that  presumption  was  evidence  which  made  out  a  case  for  the  plain- 
tiff to  go  to  the  jury.  The  defendant  was  therefore  required  at 
that  stage  of  the  trial  by  the  rules  of  evidence  to  put  in  any  evi- 
,  dence  which  it  had  to  show  the  cause  of  the  occurrence  —  or,  in  other 
words,  that  the  occurrence  did  not  lieppen  from  its  negligence  —  if 
it  desired  to  do  so.  It  would  seem  that  the  learned  county  Judge 
had  before  him  the  opinion  of  the  present  Chief  Judge  of  the  Court 
of  Appeals  in  Griffen  v.  Manice  (1C6  N.  Y.  188),  for  he  followed 
its  language  qnite  closely,  in  fact  almost  literally.  lie  said  that 
"  She  "  (the  plaintiff)  "  is  only  required  to  prove  that  it "  (the  trap 
door)  "flew  up,  and  then  the  hurden  shifts  to  the  defendant  to 
show  ov  to  explain  that  unusual  happening".  This  was  the  last 
thing  he  said  on  the  subject,  and  it  was  to  it  only,  specifically  and 
in  terms,  that  the  exception  which  we  are  considering  was  taken, 
viz.,  "  I  except  to  that  portion  w^here  your  honor  said  that  the  burden 
shifts  to  the  defendant".  This  in  terms  refers  to  shifting  during 
the  course  of  the  trial,  and  not  to  the  settled  condition  which  the 
case  has  reached  at  the  close  of  the  evidence,  when  the  test  of  the 
rule  of  prepondemnce  is  reached.  There  is  no  shifting  after  that. 
Once  previously  the  learned  Judge  had  said  substantially  the  same 
thing,  viz.,  "all  the  plaintiff  has  to  do  is  to  show  that  that  unusual 
thing  occurred,  and  then  the  burden  shifts  to  the  defendant  to 
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show  that  it  had  performed  all  that  tlie  law  requires  of  it  to  per- 
form ",  i.  e.^  that  it  was  not  chargeable  with  negligence,  which  is 
tlie  equivalent  of  the  language  used.  Now,  in  Griffen  v.  Mantes 
the  learned  Chief  Judge,  discussing  the  very  same  subject —  and  the 
case  is  a  leading  one  on  it,  and  trial  Judges  thumb  it  before  charg- 
ing juries  and  wo  before  deciding  —  said  :  "  Neither  of  these  rules  — 
tliat  a  fact  may  be  proved  by  circumstantial  evidence  as  well  as 
by  direct,  and  tliat  where  the  defendant  has  knowledge  of  a  fact, 
bat  slight  evidence  is  requisite  to  shift  on  him  the  burden  of 
explanation  —  is  confined  to  any  particular  class  of  cases  ",  etc. ; 
and  an  opinion  in  this  court  later  followed  and  used  substantially 
the  same  language,  viz.,  that  the  happening  of  the  thing — the 
blowing  out  of  a  fuse  in  a  street  car  —  "  was  enough  to  throw  the 
burden  of  explaining  the  cause  of  the  accident  upon  the  defendant" 
{Williams v.  N.  7.  tfe  Queens  Co.  Ji.  Co.,  97  App.  Div.  133). 

Now,  though  it  be  true  that  the  use  of  the  terminology  or  phrase 
of  shifting  the  burden  to  the  defendant  is  crude  and  unscientific,  if 
not  wholly  incorrect  and  misleading,  it  does  not  seem  on  the  whole 
that  it  presents  any  error  in  this  case.  It  conveyed  a  meaning  to 
lay  minds  which  did  no  harm.  In  truth  and  in  law  there  is  no 
shifting  of  any  burden  to  the  defendant  at  all  at  any  time  or  in  any 
case.  The  plaintiff  cannot  shift  his  burden  to  the  defendant.  The 
plaintiff  must  make  out  a  case  to  avoid  being  non-suited,  and  then 
the  defendant  must  take  up  his  own  burden  to  meet  that  case ;  and 
that  is  all  there  is  of  it  either  loosely  or  scientifically.  Nothing  that 
was  on  the  plaintiff  is  shifted  onto  the  defendant.  But  if  Judges 
on  appeal  in  taking  time  and  deliberation  to  write  their  opinions 
nse  such  an  expression,  how  are  we  to  expect  that  county  Judges 
shall  not  do  the  same  in  their  unprepared  oral  utterances  in  charg- 
ing juries?  We  cannot  apply  a  rule  of  perfection  to  their  utter- 
ances or  to  trials  of  causes ;  we  no  more  than  any  of  the  sons  of  men 
are  capable  of  conforming  to  such  a  rule  ourselves. 

If  the  defendant's  counsel  wanted  the  court  to  charge  the  other 
rnle  (which  it  had  omitted  to  charge),  viz.,  the  rule  as  to  the  bur- 
den being  on  the  plaintiff  to  make  out  his  case  by  a  preponderance 
of  the  evidence  in  his  favor  over  that  in  favor  of  the  defendant  — 
which  is  entirely  distinct  from  the  general  rules  of  evidence  which 
govern  the  progress   and  stages  of  the  trial  —  he   should  have 
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requested  that  it  be  charged.  Instead,  he  took  an  exception  to  a 
specific  sentence  in  tlie  Judge's  charge  which  was  not  on  that  head 
at  all.  The  whole  case  shows  conclusively  that  the  defendant  was 
not  harmed  by  the  unscientific  use  of  language  into  which  the  learned 
trial  Judge  was  misled. 

The  judgment  should  be  aflirmed. 

Present  —  Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  J  J. 

Judgment  and  order  of   the  County  Court  of  Queens  county 
unanimously  affirmed,  with  costs. 


In  the   Matter  of  the  Accounting  of   Charles   S.   Collyer,   as 
Administrator  of  Elizabeth  Collyer,  Deceased. 

In  the  Matter  of  the  Motion  of  Henry  M.  Collyer,  as  Administmtor 
of  William  Edwin  Collyer,  Deceased,  Appellant,  that  Fanny 
Collyer,  as  Executrix,  etc.,  of  Charles  S.  Collyer,  as  Admin- 
istrator, etc..  Respondent,  Pay  Money  into  Court. 

Second  Department,  January  24,  1908. 

Executor  and  administrator  —  executrix  of  deceased  administrator  — 
duty  to  pay  over  assets  —  check  not  equivalent  to  payment. 

A  decision  that  an  executrix  deliver  up  property  which  came  into  her  hands  from 
an  estate  of  which  her  testator  was  administrator  is  not  carried  into  eflPect  by 
an  order  of  the  surrogate  requiring  her  to  deliver  up  a  check  for  the  sum 
drawn  by  her  testator  as  administrator,  but  long  overdue.  The  money  itself, 
if  on  hand,  should  be  required  to  be  paid  over. 

The  right  of  one  entitled  to  such  moneys  is  not  affected  by  the  fact  that  the  stale 
check  offered  was  once  tendered  in  open  court  and  refused,  for  the  check  itself 
was  not  legal  tender,  nor  would  the  money  represented  thereby  become  the 
property  of  the  payee  or  be  put  beyond  tlie  control  of  the  maker,  nor  would 
the  check  before  presentation  work  an  assignment  of  the  moneys. 

The  executrix  of  a  deceased  administrator  sliould  be  required  to  pay  over  inter- 
est received  by  the  administrator  or  which  he  should  have  collected  on 
moneys  held  by  him. 

An  executrix  cannot  administer  the  assets  of  an  estate  of  which  her  testator  wac 
administrator. 

Rearoument  of  an  appeal  by  Henry  M.  Collyer,  as  administrator, 
etc.,  from  a  decree  of  the  Surrogate's  Court  of  the  county  of  West- 
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Chester,  entered  in  said  court  on  the  29th  day  of  December,  1906. 
(See  120  App.  Div.  894;  121  id.  914). 

David  Eilau^  for  the  appellant. 

Harvey  De  Baun^  for  the  respondent. 

Jenks,  J. : 

We  reversed  tlie  order  of  the  surrogate  which  determined  that 
liis  court  had  no  jurisdiction  except  to  entertani  contempt  proceed- 
ings or  an  application  for  leave  to  issue  execution,  and  held  that  the 
executor  could  be  compelled  to  deliver  up  any  of  the  property 
which  had  come  into  her  hands  from  the  estate  of  which  her  testator 
was  administrator.  The  matter  was  thereupon  remitted  to  the  Sur- 
rogate's Court  for  a  hearing  upon  the  law  and  the  merits.  (113 
App.  Div.  468.)  The  learned  surrogate  upon  that  hearing  ordered 
that  the  said  executor  deliver  up  a  certain  check  dated  June  22, 
1894,  for  $606.66,  made  by  the  executor's  testator  as  administrator, 
but  denied  the  application  in  all  other  respects,  without  costs.  That 
order  was  affirmed.  On  reargument  I  think  that  we  should  hold 
that  the  order  of  affirmance  was  a  mistake  in  that  its  effect  was  to 
discharge  the  executor  in  the  premises,  not  upon  payment  of  the 
$606.66  as  property  received  by  her  as  aforesaid,  but  upon  delivery 
of  a  mere  specific  order  or  draft  now  fifteen  years  old  for  the  pay- 
ment of  that  sum.  If  the  executor  had  the  money  on  hand,  the 
applicant  was  entitled  to  it  forthwith  and  not  to  a  stale  order  there- 
for. His  right  to  money  was  not  affected  by  the  fact  that  this 
check  was  once  tendered  in  open  court  with  a  consent  to  an 
adjournment  until  it  should  be  honored  and  that  he  refused  it. 
The  check  was  not  legal  tender.  It  was  but  a  direction  to  a  bank 
to  pay  the  payee ;  the  money  represented  did  not  thereby  become 
the  property  of  the  payee  nor  was  it  put  beyond  the  control  of  the 
maker  of  the  check  nor  did  the  check  before  presentation  work 
an  assigmnent  of  the  moneys  thereby  ordered  to  be  paid.  {O*  Connor 
V.  Mechanics'  Bank,  124  K.  Y.  324.) 

If  this  executor  came  into  possession  of  any  interest  received- by 
the  said  administrator  upon  this  $606.66,  she  could  also  be  com- 
pelled to  pay  it  over  as  assets  received.  If  after  receipt  of  the 
App.  Div.—  Vol,  OXXIV.        2 
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assets  she  was  chargeable  with  interest,  either  actually  received  by 
her  thereon  or  whicli  she  should  have  collected  but  did  not,  then 
she  might  be  compelled  to  pay  it  over  as  an  asset.  This  executor 
cannot  administer  the  assets  of  an  estate  of  which  her  testator  was 
administrator.  {Matter  of  Moehringy  154  N.  Y.  423.)  If  the 
legatee  is  entitled  to  interest  in  addition  to  his  legacy,  whether  by 
the  misconduct  of  the  administrator  or  by  operation  of  law,  it  con- 
stitutes a  claim  against  the  estate  of  this  executor's  testator  and 
must  be  enforced  as  such  claim,  and  the  same  is  true  of  the  indi- 
vidual  check  of  that  testator  for  $62.50. 

The  order  is  reversed,  with  ten  dollars  costs  and  disbursements, 
and  the  matter  remitted  to  the  surrogate  in  so  far  as  he  has 
jurisdiction. 

Woodward,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Order  reversed,  on  reargument,  with  ten  dollars  costs  and  dis- 
bursements, and  matter  remitted  to  the  surrogate  in  so  far  as  he 
has  jurisdiction. 


The  Village  of  Haverstraw,  Respondent,  v.  J.  Esler  Eckerson 

and  Others,  Appellants.     (Nos.  1  and  2.) 

Second  Department,  January  24,  1908. 

Municipal   corporation  —  real   property — right   to   lateral  support  of 
public  street  —  village  may  enjoin  destructive  excavation. 

An  incorporated  village  having  by  charter  exclusive  control  and  supervision  of 
public  streets  through  its  board  of  trustees,  and  being  liable  for  injury  result- 
ing through  the  negligence  of  the  trustees  in  the  discharge  of  their  duties, 
may  sue  in  equity  to  restrain  an  abutting  landowner  from  depriving  a  street 
of  lateral  support  by  excavating  on  his  own  lands. 

An  incorporated  village  is  within  the  purview  of  section  3  of  article  8  of  the 
State  Constitution  providing  that  all  corporations  shall  have  a  right  to  sue 
and  be  sued  in  all  courts  in  like  cases  as  natural  persons,  and  in  that  respect 
has  the  same  rights  as  a  private  corporation  or  individual. 

At  common  law  the  owner  of  lands  on  which  there  are  no  buildings  or  other 
superstructures  is  entitled  to  lateral  support  from  the  lands  of  his  neighbor, 
and  the  rule  applies  where  an  abutting  owner  excavates  to  the  damage  of  a 
village  street. 

There  is  no  presumption  that  lands  used  for  streets  have  any  additional  burden 
imposed  upon  them. 
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Appeal  by  the  defendants,  J.  Esler  Eckerson  and  others,  from 
an  order  of  the  Supreme  Court,  made  at  the  Orange  Special  Term 
and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  Rockland  on 
the  6tli  day  of  August,  1907,  continuing  a  temporary  injunction 
pendente  lite. 

Also  an  appeal  from  an  interlocutory  judgment  in  favor  of  the  plain- 
tiff, entered  in  said  clerk's  office  on  the  1st  day  of  Novembei*,  1907, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  Rockland 
Special  Term,  overruling  the  defendants'  demurrer  to  the  complaint. 

Henry  Bacon  [lialph  E,  Prime  with  him  on  the  brief],  for  the 
appellants. 

Alonzo  Wheeler  [  William  McCauley  with  him  on  the  brief],  for 
the  respondent. 

Woodward,  J. : 

There  are  two  appeals  argued  together,  but  it  does  not  seem  to 
be  necessary  to  give  any  special  consideration  to  the  matters  urged 
against  the  order  continuing  tbe  temporary  injunction,  for  if  the 
plaintifiE  is  entitled  to  the  relief  which  the  complaint  demands,  and 
we  are  disposed  to  so  hold  upon  the  demurrer,  there  is  no  good  rea- 
son why  the  temporary  injunction  should  not  be  continued.  By  the 
provisions  of  section  141  of  chapter  414  of  the  Laws  of  1897,  the 
governing  statute  in  the  case  of  the  plaintiff,  the  "streets and  public 
grounds  of  a  village,  *  *  *  are  under  the  exclusive  control  and 
Buj^ervision  of  the  board  of  trustees,"  constituting  the  general  gov- 
erning body  of  the  village,  and  this  exclusive  control  and  supervision 
imposes  the  duty  and  obligations  incident  to  such  powers  upon  the 
village,  acting  through  such  trustees.  Eckerson,  the  defendant, 
owns  certain  premises  to  the  north  of  and  abutting  upon  Jefferson 
street  in  the  village  of  Haverstraw,  and  this  action  is  brought  in 
equity  to  perpetually  restrain  the  defendant  from  excavating  sand 
and  clay  upon  his  own  premises  so  near  to  the  line  of  said  street  as 
to  remove  the  lateral  support  and  to  permit  the  caving  in  of  the 
highway  and  sliding  down  npon  the  premises  of  the  defendant,  to 
the  destruction  of  said  highway,  and  to  compel  the  defendant  to 
restore  the  street  to  its  normal  condition.  The  defendants  interposed 
a  demurrer,  alleging  two  grounds  of  deficiency :  Firsts  that  the  plain- 
tiff, being  a  municipal  corporation,  is  not  vested  by  law  with  the 
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right  or  power  to  bring  and  maintain  the  action ;  second^  that  the 
complaint  does  not  upon  its  face  state  facts  sufficient  to  constitute 
a  cause  of  action  in  favor  of  the  plaintiff.  The  demurrer  has  been 
overruled,  and  botli  of  these  alleged  defects  are  urged  upon  this  appeal. 
Tlie  defendants  set  out  in  their  demurrer  that  the  plaintiff  as  "  a 
local,  municipal  corporation"  has  no  power  or  authority  to  bring 
this  action.  It  is  not  to  be  doubted  that  the  village  of  Haverstraw 
is  a  municipal  corporation  (Gen.  Corp.  Law  [Laws  of  1892,  chap. 
687],  §  3,  as  amd.  by  Laws  of  1895,  chap.  672),  and  its  board  of 
trustees  is  the  body  through  which  it  acts  in  its  corporate  capacity. 
This  body  is  charged  with  the  duty  of  "  exclusive  control  and  super- 
vision "  of  the  streets  and  public  grounds,  the  street  being  defined 
to  include  a  "  highway,  road,  avenue,  lane  or  alley  which  the  pub- 
lic have  the  right  to  use."  (Laws  of  1897,  chap.  414,  §  140.) 
Charged  with  this  duty  the  village  becomes  liable  for  injuries  result- 
ing through  the  negligence  of  its  board  of  trustees  in  the  discharge 
of  this  duty  ;  it  is  the  trustee  of  the  public  riglit  to  the  maintenance 
of  the  highways,  and,  as  a  trustee,  it  has  a  standing  to  maintain  an 
action  in  equity  to  preserve  the  highways  in  their  normal  condition, 
unless  there  is  some  provision  of  law  which  distinguishes  a  munici- 
pal corporation  from  an  individual  or  a  private  corporation  having 
the  powers  of  a  trustee.  We  find  no  such  limitation  on  a  municipal 
corporation ;  on  the  contrary,  we  find  that  the  Constitution  of  this 
State,  since  1846,  has  provided  carefully  for  investing  all  corporsr- 
tions,  whether  municipal  or  otherwise,  with  the  ''  right  to  sue  and 
shall  be  subject  to  be  sued  in  all  courts  in  like  cases  as  natural  per- 
sons." (State  Const,  art.  8,  §  3.)  The  word  "like"  has  been  judi- 
cially defined  to  mean  "  having  the  same  or  nearly  the  same  appear- 
ance, qualities,  or  characteristics;  resembHng;  similar  to;  equal  in 
quantity,  quality,  or  degree"  (19  Am.  &  Eng.  Ency.  of  Law  [2d 
ed.],  130);  and  when  the  Constitution  declares  that  "all  corpora- 
tions shall  have  the  right  to  sue  and  shall  be  subject  to  be  sued  in  all 
courts  in  like  cases  as  natural  persons,"  it  must  be  construed  to  mean 
exactly  what  it  says,  and  if  the  facts  are  such  as  to  give  a  private  indi- 
vidual a  cause  of  action  under  similar  circumstances ;  if  there  are  facts 
which  bring  the  case  within  equitable  principles,  a  municipal  corpo- 
ration has  the  same  rights  that  a  private  corporation  or  an  individual 
would  liave. 
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It  is  not  to  be  doubted  that,  at  common  law,  the  owner  of  lands 
on  which  there  are  no  buildings  or  other  superatructures  is  entitled 
to  lateral  support  from  the  lands  of  his  neighbor,  and  that  appears 
to  be  substantially  the  situation  here  involved.  The  plaintiff  has 
established  and  maintained  a  highway  for  upwards  of  fifty  years; 
it  owes  to  the  public  the  duty  of  maintaining  this  highway  in  a 
reasonably  safe  manner.  The  defendant  owns  lands  adjacent  to 
this  highway,  which  it  is  proposed  to  excavate  without  regard  to 
the  rights  of  the  public ;  it  menaces  the  very  existence  of  the  high- 
way, for  it  appears  the  excavation  is  very  deep,  and  if  the  work  is 
carried  to  a  point  where  the  land  slides  down  upon  the  lands  of  the 
defendant,  the  highway  would  be  destroyed  for  all  practicable  pur- 
poses. To  say  that  the  defendant  may  go  on  and  take  away  this 
lateral  support,  exposing  the  public  to  the  dangers  of  such  a  land- 
slide, and  that  the  municipal  corporation,  charged  with  the  duty  of 
maintaining  the  highways,  has  no  remedy  of  a  preventative  nature, 
but  must  await  the  occurrence  and  then  proceed  by  way  of  indict- 
ment, or  call  in  the  Attorney-General,  is  to  nullify  the  intention  of 
the  Constitution  and  to  work  a  great  wrong  to  the  plaintiff  in  its 
corix)rate  capacity.  We  are  of  the  opinion  that  there  is  no  such 
limitation  upon  the  powere  of  the  municipality  as  is  suggested  by 
the  defendant,  and  we  are  equally  persuaded  that  there  is  a  cause 
of  action  calling  for  the  assertion  of  the  equitable  powers  of  the 
court.  There  is  no  presumption  that  lands  used  for  streets  have 
had  any  additional  burden  imposed  upon  them,  and  under  such 
circumstances  the  law  is  clear  that  an  adjoining  owner  may  not  so 
excavate  his  premises  as  to  destroy  the  lateral  support.  (  White  v. 
Tthoj  43  App.  Div.  418 ;  liilef/  v.  Continuous  Hail  Joint  Co.^ 
110  id.  787.) 

The  order  appealed  from  rests  upon  the  same  basis  of  law  as  the 
interiocutory  judgment,  and  must  follow  the  same  course. 

The  interlocutory  judgment  and  the  order  appealed  from  should 
be  affirmed,  with  costs. 

Jexks,  IIookkr  and  Miller,  J  J.,  cojicurred ;  Gaynor,  J.,  con- 
curred in  separate  memorandum,  with  whom  Jenks,  J.,  also 
concurred. 
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Gaynok,  J.  (concurring) : 

The  questions  in  this  case  are  not  open  to  discussion.  Firstj  the 
law  of  lateral  support  applies  in  favor  of  the  land  in  a  public  high- 
way {Milburn  v.  Fowler^  27  Ilun,  568 ;  Finegan  v.  Eckersoriy  32 
App.  Div.  233),  though  it  may  not  apply  against  it  (Jiadcliff'^9 
Exeoictors  v.  Mayor ^  etc.y  of  Brooklyrty  4  N.  Y.  195) ;  and,  secofid^ 
equity  will  entertain  a  suit  by  the  officials  or  municipal  corpora- 
tion having  the  care  and  control  of  a  public  highway  to  prevent 
any  obstruction  or  endangering  of  it  ( Village  of  Oxford  v. 
Willoughby^  181  N.  Y.  155 ;  City  of  New  York  v.  Knickerbocker 
Trust  Co.,  104  App,  Div.  223). 

The  interlocutory  judgment  overruling  the  demurrer  to  the 
complaint  should  be  affirmed. 

Jknks,  J.,  concurred. 

Interlocutory  judgment  affirmed,  with  costs.  Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 


Patpick  Ward,   Appellant,   v.   Edison    Electric   Illuminating 
Company  of  Brooklyn,  Respondent. 

Second  Department,  January  24, 1908. 

Master  and  servant  —  negligence — injury  by  collapse  of  concrete  struc- 
ture — when  negligence  and  contributory  negligence  for  jury — assump- 
tion of  risk  —  work  not  creating  place  of  danger. 

When,  in  an  action  to  recover  for  personal  injuries  received  by  a  common  laborer 
while  lowering  a  manhole  constructed,  of  concrete  into  an  excavation,  which 
was  effected  by  gradually  digging  the  earth  from  beneath  the  structure,  the 
plaintiff  gives  evidence  tending  to  show  that  it  was  not  safe  to  lower  such 
structure  without  bracing  it  within  and  without,  the  negligence  of  the  master 
in  failing  to  do  so  is  a  question  for  the  jury. 

So,  too,  the  plaintiff's  contributory  negligence  is  for  the  jury  when  it  appears 
that  he  was  exercising  due  care  while  digging  the  earth  from  beneath  the 
structure  as  directed,  and  was  guilty  of  no  act  of  carelessness  or  negligence 
which  contributed  to  the  injury. 

When  it  is  shown  that  the  plaintiff  so  injured  was  a  common  laborer,  illiterate 
and  required  to  work  in  the  place  and  manner  directed,  the  assumption  of  risk 
is  a  question  for  the  j  ury. 

As  the  walls  of  the  excavation  at  which  the  plaintiff  was  at  work  did  not  fall, 
but  the  injury  was  caused  by  the  collapse  of  the  concrete  structure,  the  case 
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is  not  within  the  rule  that  the  principle  of  a  safe  place  to  work  does  not  apply 
where  the  prosecution  of  the  work  itself  makes  the  place  and   creates  its 
danger. 
Tlie  fact  that  a  week  or  more  prior  to  the  accident  the  plaintiff  assisted  in  build- 
ing the  concrete  structure  by  shoveling  gravel  does  not  prevent  a  recovery.    . 

Appeal  by  the  plaintiflf,  Patrick  Ward,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  30th  day  of  March,  1907,  upon 
the  dis^missal  of  the  complaint  by  direction  of  the  court  at  the  close 
of  tlie  plaintiflTs  case  upon  a  trial  at  the  Kings  County  Trial  Term, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  14th  day 
of  March,  1907,  as  moditied  by  an  order  entered  on  the  26th  day  of 
March,  1907,  directing  the  dismissal  of  the  complaint. 

liiifics  O,  Catliuy  for  the  appellant. 

Frederick  IluUe^  for  tlie  respondent. 

Hooker,  J. : 

The  plaintiff  was  noneuited  in  this  action  of  master  against 
servant.  The  defendant  had  built  a  so-called  "  manhole "  of  con- 
crete, rectangular  in  shape,  about  eight  feet  in  length  by  six  feet  in 
width  and  several  feet  in  depth.  Because  of  the  presence  of  water 
a  short  distance  below  the  surface  of  the-  ground,  the  manhole  could 
not  be  constructed  in  the  ordinary  way.  Therefore,  a  hole  was  dug 
111  the  ground,  at  a  point  where  the  manhole  was  designed  to  be 
located,  down  as  far  as  the  water  level  and  then  the  hole  was  filled 
with  sand.  Upon  this  sand,  the  bottom  and  walls  of  the  manhole 
were  built.  The  manhole  was  lowered  by  digging  a  trench  around 
all  its  sides  and  then,  by  shovel,  removing  the  sand  from  under  the 
completed  structure.  After  the  concrete,  of  which  the  manhole 
was  constructed,  had  been  allowed  to  set  for  some  time,  the  boards 
and  braces  were  removed  and  the  sinking  of  the  manhole  into 
place  imdertaken.  While  this  process  was  being  performed,  no 
supports,  either  interior  or  exterior,  were  placed  upon  the  structure. 
When  it  had  been  lowered  several  feet,  the  plaintiflf,  who  was 
en^ged  in  shoveling  sand  from  beneath  it  to  allow  it  to  go  still 
further  down,  was  injured  because  the  manhole  broke  apart  and 
one  section  fell  over  against  him  as  he  was  working  in   the  trench. 

The  case  should  have  been  submitted  to  the  jury. 
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Upon  tlie  question  of  tlio  defendant's  negligence,  evidence  on  tlie 
part  of  the  plaintiff  was  received  which  tended  to  show  that  it  was  not 
safe  or  proper  to  lower  this  structure  without  its  being  first  braced 
interiorly  and  exteriorly.  This  precaution  had  not  been  observed 
by  the  defendant  and  it,  therefore,  became  a  question  of  fact  for 
the  jury's  determination  whether  the  defendant  had  discharged  the 
duty  of  ordinary  care  for  the  safety  of  its  employees. 

Upon  the  question  of  the  plaintiff's  contributory  negligence  the 
case  was  also  for  the  jnr}- ;  it  appeared  that  the  plaintiff  was  exer- 
cising due  care  and  performing  his  work  exactly  in  the  way  that  he 
had  been  ordered  to  do,  and  ho  Avas  certainly  guilty  of  no  act  of 
carelessness  or  negligence  which  contributed  to  the  injury. 

U|)on  the  question  of  the  assumption  of  the  risk,  I  think  the  case 
should  also  have  been  submitted  to  the  jury.  In  Logerto  v.  Central 
Building  Co,^  123  App.  Div.  844:  (decided  herewith),  I  said  in  my 
dissenting  opinion  :  "  Obvious  risk  is  such  as  is  apparent,  and  it  must 
be  apparent  to  the  person  who  is  claimed  to  have  assumed  the  risk. 
Danger  from  heat  generated  upon  the  union  of  sulphuric  acid  and 
water  might  be  perfectly  apparent  to  one  familiar  with  the  inside  of 
a  chemical  laboratory  ;  danger  of  the  collapse  from  the  overloading 
of  a  mechanical  structure  might  be  perfectly  apparent  to  a  mechan- 
ical engineer ;  and  danger  from  the  misuse  of  an  electric  current 
might  be  entirely  apparent  to  an  expert  electrician ;  but  these  and 
similar  dangers  are  hidden  nysteries  to  many,  and  vaguely  under- 
stood by  others.  On  the  other  hand,  it  may  well  be  that  generally 
the  danger  from  a  revolving  buzz  saw  is  apparent  to  all  who  see  it 
in  operation.  There  is  a  sliding  scale  of  character  of  dangers,  and 
another  of  tlio  ability  of  those  who  are  in  danger  to  understand 
them.  It  is  fitting,  therefore,  that  it  should  be  left,  as  provided  in 
the  statute,*  to  a  jury's  judgment,  whether  the  danger  is  obvious.*' 
There  a  bank  of  earth  was  being  removed  by  the  plan  of  under- 
mining it  and  prying  off  the  overhanging  portion.  The  plaintiff 
was  twenty-four  years  old  and  had  never  been  engaged  in  any 
other  work  than  that  of  common  laborer ;  he  was  unable  to  speak 
English,  and  testified  through  an  interpreter,  and  it  seemed  to  me 
that  the  question  whether,  under  all  the  circumstances,  he  under- 
stood the  danger,    was   for  the  jury's  determination.     Here    the 

*See  Laws  of  1902,  chap.  000,  §  3.— [Rep. 
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plaintiff  was  also  a  common  laborer  whose  work,  in  tlie  main,  was 
with  pick  and  shovel ;  a  reading  of  his  evidence  shows  that  he  was, 
in  a  measnre  at  least,  illiterate,  and  it  appeared  that  his  duty  was 
to  do  work  here  and  there  wherever  he  was  instructed,  and  in  the 
way  which  he  was  told.  Whether  he  understood  the  danger  of  the 
collapse  of  the  manhole,  and  hence  whether  the  risk  was  apparent 
to  him,  was  for  the  jury. 

The  respondent  cites  Citrone  v.  O^Iiourke  JUnglneeriiig  Const 
Co,  (188  N.  y.  339)  as  maintaining  the  proposition  that  "*the 
principle  of  a  safe  place  does  not  apply  where  the  prosecution 
of  the  work  itself  makes  the  place  and  creates  its  danger.' "  In 
this  case  the  wall  of  the  ditch  did  not  fall ;  it  was  the  structure, 
which  the  jury  would  have  been  justified  in  finding  was  improperly 
braced,  which  caused  the  accident.  The  duty  of  bracing,  if  the 
jury  should  find  such  duty  existed,  was  that  of  the  master,  and  the 
mere  act  of  the  plaintiff  in  digging  sand  from  under  it  did  not  lessen 
the  master's  obligation. 

It  may  not  be  out  of  place  to  observe  that  the  jury  would  not 
have  been  justified  in  attaching  any  importance  to  the  crack  which 
appeared  in  the  structure.  For  under  the  state  of  the  proof  there 
was  no  evidence  that  the  structure  broke  at  the  crack  or  that  the 
presence  of  the  crack  had  to  do  with  the  collapse. 

The  fact  that  a  week  or  two  previous  to  the  accident  and  while 
the  manhole  was  being  built  upon  the  surface  of  the  ground,  the. 
plaintiff  shoveled  some  gravel  in  connection  with  its  building  does 
not  prevent  his  recovery.  The  duty  the  master  owed  the  plaintiff 
to  exercise  reasonable  care  for  his  safety  in  properly  bi*acing  the 
manhole  was  not  abridged  or  cut  down  by  the  mere  fact  that  while 
it  was  being  built  and  wholly  independent  of  its  subsequent 
Btrengthening  for  lowering,  the  plaintiff  merely  shoveled  gravel. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

Jenks,  Gaynor  and  Rich,  JJ.,  concurred  ;  IIirschbero,   P.  J., 
not  voting. 

Judgment   and  order  reversed  and  new  trial  gi-anted,  costs  to 
abide  the  event. 
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George  H.  Neidlinger,  Eespondent,  v.  Onward  Construction 
Company,  Appellant 

Second  Department,  January  24,  1908. 

Practice  —  newly-discovered  evidence  —  new  trial  denied. 

The  defendant  after  the  affirmance  by  the  Court  of  Appeals  of  a  judgment 
against  it,  rendered  in  an  action  to  recover  a  balance  unpaid  on  a  building 
contract,  moved  for  a  new  trial  and  leave  to  serve  a  supplemental  answer  on 
the  ground  of  newly-discovered  evidence,  alleged  to  show  that  the  architect 
upon  whose  certificate  the  liability  was  predicated  was  insane  and  issued  tbe 
certificate  under  improper  influence.    Moving  papers  examined  and 

Held,  that  a  new  trial  should  not  be  granted. 

The  court  must  be  well  satisfied  that  newly-discovered  evidence  will  establish 
the  claim  made  under  it,  where  there  has  been  a  lengthy  trial  and  a  determina- 
tion by  the  Appellate  Division  and  the  Court  of  Appeals,  and  the  successful 
party  will  be  deprived  of  the  testimony  of  his  most  important  witness  by 
reason  of  insanity. 

Appeal  by  tlie  defendant,  tlie  Onward  Construction  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  tlie  17th  day  of  May,  1907,  denying  the  defendant's 
motion  for  a  new  trial  and  for  leave  to  serve  a  proposed 
supplemental  answer. 

Abraham  Gruber  [Ernest  Hall,  William  M.  K,  Olcott^  John  C. 
Fishery  Hiram  R,  Fisher  and  Albert  IL  Gleason  with  him  on  the 
brief],  for  the  appellant. 

Frank  Harvey  Field  [  Walter  Lester  Glenney  with  him  on  the 
brief],  for  the  respondent. 

Per  Curiam  : 

The  action  was  for  an  unpaid  balance  on  a  building  contract, 
extras  and  damages  caused  by  the  owner's  delay,  and  resulted  in  a 
judgment  for  the  plaintiff  after  a  trial  by  the  court  without  a  jury. 
Upon  appeal  to  this  court,  we  affirmed  the  judgment  upon  the 
opinion  rendered  by  the  learned  trial  court.  (107  App.  Div.  398.) 
Upon  appeal  to  the  Court  of  Appeals  the  judgment  was  affirmed 
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without  opinion.  (188  N.  Y.  672.)  This  appeal  is  from  an  order 
denying  the  defendant's  motion  for  a  new  trial  npon  the  ground  of 
newlj-discovered  evidence,  and  for  leave  to  serve  a  supplemental 
answer.  The  affirmance  in  the  Court  of  Appeals  was  on  April  2, 
1907,  and  this  motion  was  made  upon  an  order  to  show  cause 
granted  April  9,  1907. 

A  reference  to  the  opinion  written  upon  the  trial  of  this  case 
will  disclose  that  the  defendant's  liability  was  predicated  upon  the 
architect's  certificate.  No  substantial  claim  was  made  upon  the 
trial  that  the  certificate  was  procured  by  fraud  or  misrepresenta- 
tion, or  that  it  was  void  for  any  such  reason.  The  defendant  now 
claims  that  it  has  been  discovered  the  architect  was  insane  at  the 
time  the  certificate  was  made ;  that  his  relations  with  the  plaintiff's 
agent  were  snch  that  it  should  be  inferred  that  it  was  obtained 
through  his  fraud,  and  that  the  certificate  was  not  in  fact  the  act  of 
the  architect  but  of  Hutton,  an  incompetent  assistant. 

The  certificate  was  made  on  May  6,  1903,  the  action  begun  May 
11, 1903,  and  the  trial  had  in  June,  1904.  No  notion  of  the 
insanity  appears  to  have  been  entertained  by  any  of  the  agents  or 
oflBcers  of  the  defendant  until  November,  1906.  In  the  following 
month  the  architect  went  to  France,  and  was  soon  thereafter  placed 
in  a  public  sanatarium,  hopelessly  insane.  The  affidavit  of  an 
alienist  is  incorporated  among  the  moving  papers,  but  we  are  not 
impressed  that  the  case  as  made  out  contains  sufficient  reasonable 
evidence  to  establish  that  in  May,  1903,  the  architect  was  in  such  a 
mental  condition  as  to  be  unfit  for  the  transaction  of  his  business  in 
connection  with  this  contract.  He  was  in  daily  intercourae  with 
scores  of  people  in  connection  with  the  business,  and  with  the 
defendant's  agents  and  officers,  and  while  some  of  his  conduct 
was  unusual,  it  does  not  appear  that  it  was  ever  regarded  as  more 
than  the  evidence  of  personal  eccentricities  or  that  any  one  ever 
snpposed  that  it  indicated  incapacity.  Even  if  it  should  be  admitted 
tliat  he  is  in  the  last  stages  of  paresis  now  and  that  the  disease  must 
have  been  present  four  or  five  years  before  this  stage,  and  hence  in 
May,  1903,  the  presumption  that  he  was  incapable  then  is  not  suffi- 
ciently strong  for  us  to  conclude  that  the.  introduction  of  such  evi- 
dence npon  another  trial  would  be  likely  to  change  the  result. 
The  newly-discovered  evidence  relied  upon  to  establish  the  fact 
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that  the  certificate  was  false  and  fraudulent  and,  therefore,  void,  is 
by  no  means  conclusive,  and  there  is  grave  doubt  whether,  taking  it 
altogether,  there  is  sufficient  to  permit  the  court  to  submit  the  ques- 
tion to  a  new  jury.  The  architect's  friendship  with  Vinton,  the 
agent  for  the  plaintiff's  assignor,  and  the  latter's  promise  to  obtain 
work  for  him  in  Detroit,  are  as  capable  of  an  innocent  as  a  fraudu- 
lent construction.  The  architect's  alleged  confession  is  evidently 
little,  if  anything,  more  than  a  statement  that  the  legal  eflEect  given 
to  it  by  the  courts  was  larger  than  he  had  supposed  it  would  be 
entitled  to.  The  plaintiff  will  doubtless  be  unable  to  procure  the 
evidence  of  the  architect  at  anotlier  trial,  and  the  court  should  be 
well  satisfied  that  the  evidence  is  sufficient  to  establish  what  the 
defendant  claims  for  it  in  this  respect  before  granting  the  motion 
for  a  new  trial  where,  in  consequence  of  the  time  that  has  elapsed 
since  the  action  was  tried,  the  plaintiff  will  be  deprived  of  the  evi- 
dence of  this  most  important  witness.  {Bidde^comi  v.  Cameron^ 
58  App.  Div.  42.) 

In  our  opinion  the  evidence  of  Hutton,  the  architect's  clerk,  is 
hardly  newly  discovered  ;  it  developed  plainly  upon  the  defendant's 
cross-examination  of  the  architect  at  the  trial  that  he  had  relied  to 
a  greater  or  less  extent  upon  tlie  inspection  and  report  of  his  assist- 
ant in  preparing  the  certificate,  but  the  defendant  evidently  chose 
to  rely,  as  it  had  done  when  the  certificate  was  made,  upon  the 
proposition  that  the  plaintiff  was  not  entitled  under  the  contract  to 
allowances  because  of  the  owner's  delay.  It  would,  of  course, 
assist  the  defendant  to  relieve  it  of  the  consequences  of  the  choice 
of  this  plan  of  defense,  but  after  a  lengthy  trial  and  the  considera- 
tion by  this  court  and  the  Court  of  Appeals  of  its  voluminous 
record  and  the  final  determination  of  the  controversy,  to  grant  such 
relief  would  be  eminently  unfair  to  the  plaintiff,  especially  now 
that  the  architect's  evidence  cannot  be  had.  In  this  connection  it 
may  be  observed  that  the  contention  of  the  appellant  that  the  cer- 
tificate was  made,  not  at  all  as  a  result  of  the  exercise  of  judgment 
by  the  architect,  but  wholly  upon  the  mere  say-so  of  an  assistant 
whose  experience  and  competency  the  appellant  attacks,  is  some- 
what astounding  in  view  of  tlie  long-continued  connection  tlie 
architect  had  with  the  construction  of  the  building  and  in  view  of 
the  fact  that  he  was  present  at  the  building,  or  the  office  run  in  con- 
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noction  therewith,  daily  during  its  construction  until  May  6,  1903, 
aiid  under  a  weekly  salary  paid  by  the  defendant. 

We  have  considered  other  phases  of  the  matter  discussed  by  the 
appellant,  but  are  of  opinion  that  it  is  concluded  upon  these  ques- 
tious  by  the  law  of  the  case  as  already  established.  We  reach  the 
conclusion  tliat  the  order  should  be  affirmed,  with  costs. 

Jexks,  Hookeb,  Gaynor,  Eich  and  Miller,  JJ.,  concurred. 

Order  affirmed,  with  costs. 


Charles  Johnson,  Respondent,  v.  The  City  of  Troy,  Appellant, 
Third  Department,  January  8,  1908. 

Damages  —  negligence  —  allegations  of  injuries  not  covering  appendici- 
tis —  evidence  of  special  damage. 

Efidence  that  the  plaintiff  was  operated  upon  for  appendicitis  four  weeks  after 
an  accident  is  inadmissible  under  an  allegation  that  plaintiff  was  hurt,  bruised 
and  injured  '*  in  his  back,  head  and  side,  causing  him  to  be  made  sick,  sore 
and  lame,  and  be  permanently  disabled,"  when  it  is  not  shown  that  the 
appendicitis  was  the  necessary  and  direct  result  of  the  injury. 

Special  damages  not  necessarily  and  directly  resulting  from  an  injury  cannot  be 
recovered  unless  specially  pleaded. 

Appeal  by  the  defendant,  The  City  of  Troy,  from  a  judgment  of 
tlie  Snpreme  Court  in  favor  of  the  plaintiff,  entered  in  tlie  office  of 
the  clerk  of  the  county  of  Rensselaer  on  the  28th  day  of  January, 
1907,  upon  the  verdict  of  a  jury  for  $4,000,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  28th  day  of  January,  1907, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

G,  B,  Welliiigton^  for  the  appellant. 

Thomas  F.  Powers^  for  the  respondent. 

Ch^teb,  J. : 

The  plaintiff  has  had  a  verdict  in  his  favor  in  an  action  for  per- 
sonal injury.  In  his  complaint  it  is  alleged  that  while  he  was  rid- 
ing in  an  ice  wagon  drawn  by  two  horses  upon  Seventh  aVenue,  in 
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Troy,  the  pavement  suddenly  gave  way,  and  he,  together  with  his 
horses  and  wagon,  was  precipitated  into  a  ditch  or  depression, 
"  thereby  hurting,  bruising,  wounding  and  injuring  this  plaintiff  in 
his  back,  head  and  side,  causing  him  to  be  made  sick,  sore  and  lame, 
and  be  permanently  disabled."  The  plaintiflE  under  this  allega- 
tion was  permitted  to  prove,  against  the  defendant's  objection,  that 
it  was  not  within  the  allegations  of  the  complaint  that  from  four  to 
six  weeks  after  the  accident  he  went  to  a  hospital  and  had  an 
operation  performed  on  him  for  appendicitis.  The  defendant 
excepted. 

In  Lochwood  v.  Troy  City  Railway  Co.  (92  App.  Div.  112)  it 
was  held  under  an  allegation  that  the  plaintifiE  had,  by  being  thrown 
from  his  wagon,  received  injuries  to  his  hip  and  his  back,  and  had 
been  thereby  made  sick,  sore,  lame  and  disabled,  that  he  could  not 
prove  that  he  was  suffering  from  kidney  disease  as  a  result  of  the 
accident,  it  not  appearing  that  such  disease  was  necessarily  and 
directly  caused  by  the  injury  to  the  plaintiff's  back. 

In  Oufnb  V.  Twenty-third  St.  It  Co.  (114  N.  Y.  411)  it  was  said : 
"  When  a  plaintiff  alleges  that  his  person  has  been  injured  and  proves 
the  allegation  the  law  implies  damages,  and  he  may  recover  such  as 
necessarily  and  immediately  flow  from  the  injury  (which  are  called 
general  damages)  under  a  general  allegation  that  damages  were  sus- 
tained ;  but  if  he  seeks  to  recover  damages  for  consequences  which 
do  not  necessarily  and  immediately  flow  from  the  injury  (which  are 
called  special  damages)  he  must  allege  the  special  damages  which  he 
seeks  to  recover." 

In  Kleiner  v.  Third  Avenue  Railroad  Co.  (162  N.  Y.  193)  it  was 
held  that  an  allegation  that  plaintiff  had  sustained  a  severe  nervous 
shock  was  insufficient  to  justify  her  in  proving  that  the  result  of  the 
shock  was  to  produce  heart  disease,  vertigo,  curvature  of  the  spine  and 
other  diseases,  it  not  appearing  that  such  consequences  necessarily 
and  immediately  resulted  from  the  shock,  as  the  rule  is  that  special 
damages  must  be  specially  alleged,  and  the  reception  of  evidence  of 
such  resultant  injuries,  properly  excepted  to,  is  reversible  error. 

"We  think  the  case  presented  for  our  determination  is  brought 
squarely  within  these  authorities.  While  the  plaintiff's  counsel 
assured  the  court  wlren  the  evidence  objected  to  was  received  that 
he  would   connect  it,   and  while  it  was  shown  that  the  plaintiff 
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received  an  injury  to  his  groin  or  tlie  right  side  of  his  abdomen  and 
that  there  was  a  contusion  and  inflammation  there,  which  tlie  phy- 
sician who  attended  and  operated  upon  him  testified  he  was  reason- 
ably certain  was  due  to  the  accident,  there  was  a  complete  failure  of 
proof  to  show  that  the  appendicitis  for  which  the  plaintiff  was 
operated  upon  was  necessarily  and  directly  caused  by  the  injuries 
which  the  plaintiff  received. 

In  order  to  justify  the  recovery  of  damages  for  a  condition  that 
did  not  necessarily  and  directly  result  from  the  injury  received, 
snch  damages  should  have  been  specially  pleaded  in  order  that  the 
defendant  might  have  notice  thereof  and  an  opportunity  to  properly 
litigate  the  question  on  the  trial.     {Klei?ier  Case^  supra,) 

We  think  for  these  reasons  there  must  be  a  new  trial. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


Elsie  Bowers,   as  Administratrix,   etc.,  of  Francis  J.  Tootell, 

Deceased,  Respondent,  v.  The  Norwich  Pharmacal  CoMPANr, 

Appellant. 

Third  Department,  January  8,  1908. 

Vegli^nce  —  Employers'  Liability  Act  ^  fall  of  elevator  —  contributory 
negligence  of  employee  in  failing  to  signal  engineer  to  stop. 

An  employee  who,  contrary  to  instructions,  Jumps  on  a  moving  elevator  as  it 
reaches  the  top  floor  of  a  building,  but  fails  to  ring  the  bell  which  was  the  sig- 
nal customarily  given  for  the  engineer  to  stop,  and  is  killed  by  the  fall  of  the 
elevator  due  to  the  breaking  of  the  cable  when  the  elevator  reached  the  cross 
heam,  is  guilty  of  contributory  negligence  which  bars  a  recovery. 

(Per  Kellogg,  J.,  concurring):  The  failure  of  the  engineer  to  stop  the  elevator 
before  it  reached  the  top  of  the  shaft  was  the  negligence  of  a  fellow -servant. 

Appeal  by  the  defendant.  The  Norwich  Pharmacal  Company, 
from  a  jndgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  theconnty  of  Chenango  on  the 
15th  day  of  August,  1906,  upon  the  verdict  of  a  jury  for  $5,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  15th  day 
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of  August,  1906,  denying  tlie  defendant's  motion  for  a  new  trial 
made  upon  the  minutes.    • 

The  action  is  to  recover  damages  for  tlie  negligent  killing  by  the 
defendant  of  the  plaintiff's  intestate.  The  deceased  was  employed 
by  the  defendant  as  a  day  laborer  in  the  construction  of  a  six-story 
brick  building.  On  the  day  of  the  accident  he  was  engaged  in 
removing  wheelbarrow  loads  of  brick  from  a  freight  elevator 
on  the  sixth  floor  of  the  building,  and  wheeling  them  to  work- 
men at  different  points  on  that  floor.  The  elevator  was  oper- 
ated by  an  engine  in  the  basement  of  the  building,  which 
turned  a  drum,  around  which  a  rope  was  coiled,  which  passed 
over  a  pulley  at  the  top  of  the  elevator  well,  and  which  was 
attached  to  a  ring  in  the  top  of  the  elevator  frame.  It  was  the  cus- 
tom to  give  signals  by  pulling  a  cord  attached  to  a  bell,  when  the  ele- 
vator had' reached  the  proper  floor,  which  served  to  notify  the  engi- 
neer to  stop  the  elevator.  In  addition  to  the  bell,  there  were  marks 
upon  the  rope  at  two  different  places,  one  indicating  that  the  eleva- 
tor was  at  the  fifth  floor,  and  one  some  distance  from  it  indicating 
that,  if  the  engineer  did  not  get  the  bell  signals,  he  should  stop  the 
engine.  On  the  afternoon  of  the  day  in  question,  while  the  eleva- 
tor was  moving  up  slowly  with  a  barrow  load  of  brick,  Tootell 
jumped  on  to  it  while  it  was  in  motion.  It  continued  moving  upwards 
to  the  cross  beam,  from  which  it  was  suspended,  the  rope  attached 
to  it  parted  and  the  elevator  with  him  on  it  fell  to  the  bottom  of  the 
well,  and  he  received  injuries  from  which  he  died  soon  thereafter. 
No  signal  was  given  by  him  or  by  any  one  else  to  stop  the  elevator. 
The  action  is  brought  under  the  Employers'  Liability  Act  (Laws  of 
1902,  chap.  600),  as  well  as  under  section  18  of  the  Labor  Law 
(Laws  of  1897,  chap.  415). 

Herbert  C.  Slratton,  for  the  appellant. 

K  T.  Miller  and  Wordsworth  B.  Matter son^  for  the  respondent. 

Chester,  J. : 

We  think  this  judgment  cannot  be  sustained  for  tlie  simple  rea- 
son that  at  the  time  the  decedent  was  killed  he  was  not  exercising 
due  care  and  diligence.  On  the  contrary,  the  evidence  clearly 
shows  that  in  violation  of  repeated  instructions  to  him,  he  jumped 
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on  tlie  elevator  while  it  was  in  motion  and  gave  no  signal  for  it  to 
stop,  which  he  could  readily  have  done  after  getting  on  it,  and  thus 
bj  his  own  want  of  care  the  accident  was  caused.  He  was  fully 
informed  as  to  tlie  manner  of  giving  the  signals  by  means  of  the 
cord  attached  to  the  bell,  and  for  an  hour  before  the  accident  he 
alone  had  given  them. 

There  was  no  evidence  in  the  case  tending  to  show  that  it  was 
necessary  for  tlie  decedent  in  perfonning  his  work  to  get  on  the 
elevator  while  it  was  in  motion.  The  jury  were  instructed  by  the 
court  that  if  they  found  that  ho  was  instructed  not  to  get  on  the 
elevator  while  it  was  in  motion,  and  he  violated  that  instruction,  there 
could  be  no  recovery  and  their  verdict  must  be  for  the  defendant. 

The  court  was  evidently  of  the  impression  that  on  this  branch  of 
the  case  there  was  a  question  for  the  jury,  but  we  fail  to  find  any 
conflict  in  the  evidence.  Several  disinterested  witnesses  testify 
that  Tootell  was  instructed  to  keep  oflf  the  elevator  while  it  was  in 
motion  and  there  was  also  a  notice  posted  to  all  the  employees  to 
that  effect,  and  there  was  no  evidence  to  the  contrary.  It  is  manifest 
that  if  these  instructions  had  been  followed  and  Tootell  had  waited 
for  the  elevator  to  stop  before  getting  on  it  to  remove  the  barrow 
of  brick,  he  would  not  have  been  injured.  Upon  the  evidence  he 
was  guilty  of  contributory  negligence  as  a  matter  of  law  and  the 
complaint  should  have  been  dismissed. 

Tlie  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred,  Kelix)og,  J.,  in  memorandum ;  Sewell,  J.,  not 
sitting. 

Kellcxjo,  J.  (concurring) : 

The  injury  to  plaintiff's  intestate  was  caused  by  two  negligent 
acU:  First,  The  engineer  failed  to  notice  the  mark  on  the  rope 
which  indicated  that  the  elevator  was  at  the  fifth  floor  and  which 
was  a  signal  to  him  to  slow  down  the  engine  so  that  when  the  mark 
on  the  rope  for  the  sixth  floor  arrived  he  could  shut  off  the  power. 
He  failed  to  see  the  first  mark,  but  upon  seeing  the  second  slowed 
down  instead  of  stopping  the  engine,  thinking  that  he  had  arrived 
ooly  at  the  fifth  floor.  He  was  a  coemployee  of  the  intestate  and  was 
App.  Div.—  Vol.  CXXI V.        3 
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negligent  in  his  duty  as  such.     He  was  not  negligent  in  performing 
any  duty  of  superintendence. 

Second.  Plaintiff's  intestate  failed  to  ring  the  bell  which  was  the 
signal  to  notify  the  engineer  that  the  elevator  had  arrived  at  the 
sixth  floor.  That  duty  rested  upon  him  and  he  had  been  perform- 
ing it  for  sometime  previous.  No  otlier  person  present  was  charged 
with  that  duty.  The  falling  of  the  elevator,  therefore,  resulted 
primarily  from  his  negligence.  The  defendant  has  not  been  shown 
negligent  and  the  plaintiff's  intestate  was  not  shown  free  from 
contributory  negligence. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


Thomas   Ryan,  Respondent,  v.  The   New   York   Central    and 
Hudson  River  Railroad  Company,  Appellant. 

Third  Department,  January  8,  1908. 

Deposition  —  negligence  —  right  to  examine  secretary  of  raUroad  before 
trial  as  to  fitness  of  engineer  —  distinction  "between  examination  of 
witness  and  discovery  of  books. 

The  plaintiff,  a  railroad  employee,  in  an  action  to  recover  for  injuries  caused  by 
the  collision  of  two  trains,  obtained  an  order  permitting  the  examination  of 
the  secretary  of  the  defendant  railroad  and  requiring  the  production  of  all 
books  and  papers  relating  to  the  carelessness  of  one  of  the  engineers  upon  two 
specified  occasions,  and  all  of  his  negligent  acts  previous  to  the  accident  i  n 
question.  The  affidavit  upon  which  it  was  granted  did  not  show  what  books 
were  required  or  that  they  were  in  the  control  of  the  secreUiry,  and  did  not 
allege  that  his  examination  would  disclose  any  fact  material  to  the  issue.  It 
appeared  that  the  plaintiff  had  been  twice  refused  a  discovery  of  the  books 
of  the  defendant,  and  that  the  examination  was  only  desired  to  obtain  the 
benefit  of  the  inspection  thereby  afforded. 

Held,  that  the  motion  for  the  examination  of  the  secretary  should  have  been 
denied. 

The  production  and  inspection  of  books  under  subdivision  7  of  section  872  of  the 
"Code  of  Civil  Procedure,  which  provides  for  the  examination  of  witnesses 
before  trial,  is  not  intended  to  take  the  place  of  a  discovery  and  inspection 
under  sections  803  to  809,  but  is  designed  to  obviate  the  necessity  ior  k  sitbpoma 
duces  tecum.  Tlie  two  remedies  are  distinct.  The  production  of  the  books  is 
incidental  to  the  examination  of  the  witness,  and  if  no  ground  is  shown  for 
the  examination,  their  production  is  unnecessary. 
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Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  an  order  made  by  the  county  judge 
of  Columbia  county  and  entered  in  the  office  of  tlie  clerk  of  said 
county  on  the  9th  day  of  July,  1907,  denying  the  defendant's  motion 
to  vacate  a  prior  order  granted  bj'  said  county  judge  for  the  exam- 
ination of  the  defendant  corporation,  tlirough  its  secretary,  before 
trial. 

Robert  Wilkinsofij  for  the  appellant. 

George  K.  Daley^  for  the  respondent. 

Kkllogo,  J. : 

The  order  requires  the  defendant's  secretary  to  appear  before 
the  referee  for  examination,  and  that  at  the  same  time  "  The  defend- 
ant corporation  produce  all  books  and  papers  which  relate  to  or  have 
any  mention  of  the  carelessness  and  negligence  of  C.  Birch  as  engineer 
in  the  employ  of  the  defendant  company  in  October,  1801,  and  in  the 
Bammer  of  1898,  and  of  any  and  all  other  acts  of  negligence  and  care- 
lessness of  the  said  C.  Birch  previous  to  and  including  the  third  day 
of  Angast,  1903,"  and  is  based  upon  allegations  that  one  Birch,  an 
engineer  of  the  defendant,  negligently  ran  its  train  into  another  of 
defendant's  trains  upon  which  the  plaintifiE  was  an  employee,  and 
injured  him,  and  that  Birch  was  a  careless  and  incompetent  man  to 
the" knowledge  of  the  defendant;  that  plaintiff,  while  an  employee 
of  the  defendant,  obtained  information  that  said  Birch  "  while  in 
the  employ  of  the  aforesaid  railroad  company  ran  by  signals  set  for 
danger  as  engineer  contrary  to  the  rules  of  the  aforesaid  railroad  at 
Yonkers,  New  York,  on  or  about  August,  1891,  and  a  wreck 
resulted,  and  that  in  the  summer  of  1898,  but  the  exact  date  your 
deponent  does  not  know,  the  said  Birch,  while  in  the  employ  of  said 
railroad  company,  ran  a  Harlem  train  past  signals  set  for  danger, 
contrary  to  the  rules  of  the  aforesaid  company,  upon  the  New 
Haven  railroad,  and  these  acts  of  carelessness,  negligence  and 
incompetency  must  have  come  to  the  knowledge  of  said  railroad 
company  defendant,  as  well  as  other  acts  of  carelessness  while  in 
defendant's  employ,  and  this  testimony  is  either  within  their 
knowledge  or  the  evidence  of  same  is  contained  in  books  and  papers 
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of  this  defendant  company.  For  the  purpose  of  obtaining  the 
aforesaid  evidence  and  to  show  that  the  defendant  company  had 
knowledge  of  the  incompetency  of  the  aforesaid  C.  Birch,  tlie  testi- 
mony of  the  defendant  company,  through  its  secretary,  Dwiglit  W. 
Pardee,  is  necessary  and  material,  as  the  principal  point  in  the 
plaintiffs  case  is  to  show  the  incompetency  of  the  said  Birch,  and 
that  the  knowledge  of  such  incompetency  was  known  to  the  defend- 
ant company  at  the  time  of  the  accident  complained  of  in  plaintiffs 
complaint.  That  this  evidence  cannot  be  obtained  in  any  other 
way,  as  this  plaintiff  has  made  diligent  effort  to  ascertain  the 
whereal>outs  of  the  aforesaid  C.  Birch,  and  is  informed  and  believes 
that  he  is  not  a  resident  of  this  State,  and  he  has  no  means  of  ascer- 
taining his  present  residence  and  that  his  residence  is  unknown." 
The  affidavit  also  states  that  plaintiff  cannot  procure  the  aforesaid 
evidence  unless  the  same  be  disclosed  by  an  examination  of  the 
defendant  as  prayed  for. 

Plaintiff  made  a  prior  application  to  the/ court  under  sections  803 
to  809  of  the  Code  of  Civil  Procedure,  seeking  a  discovery  of  the 
same  books  and  papers,  which  motion  was  denied  with  leave  to 
renew  upon  further  affidavits.  Thereafter,  upon  affidavits  substan- 
tially like  those  used  here,  he  made  another  application  for  such 
discovery,  which  was  refused  witliout  leave  to  renew.  It  does  not 
appear  that  the  secretary  of  the  New  York  Central  railroad  has 
any  personal  knowledge  of  the  matters  referred  to,  and  his  exami- 
nation is  only  desired  to  obtain  the  benefit  under  subdivision  7  of 
section  872  of  an  inspection  of  the  books  arid  papers  of  the  com- 
pany which  has  by  a  previous  order  of  the  court  been  denied.  The 
production  and  inspection  of  the  books  under  subdivision  7  of  sec- 
tion 872  is  not  intended  to  take  the  place  of  the  discovery  and 
inspection  under  sections  803  to  809,  but  is  to  obviate  the  necessity 
of  a  sttbpmna  diices  tecum^  and  the  production  of  the  books  may  be 
ordered  so  far  as  necessary  for  the  examination  of  the  witness  pro- 
duced. The  production  of  the  books  is  incident  to  the  examina- 
tion, and  if  no  ground  is  shown  for  the  examination  of  the  witness, 
then  the  production  of  books  is  unnecessary.  Two  distinct  remedies 
are  provided  —  one  is  for  the  inspection  of  books  and  papei-s ;  the 
other  is  for  the  examination  of  a  necessary  and  material  witness, 
and  to  compel  him  to  produce  such  books  as  may  be  necessary  and 
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proper  to  give  foi'ee  to  or  explain  his  testimony.  {Matter  of 
ThompsaUy  95  App.  Div.  542.) 

Plaintiffs  attorney,  in  his  affidavit,  practically  recognizes  this 
situation  by  suggesting  that  the  books  and  papere  may  be  necessary 
to  refresh  the  witness'  recollection,  and  that  the  witness  may  need 
them  to  aid  him  in  his  oral  examination.  lie  does  not,  however, 
suggest  any  fact  proposed  to  be  established  by  the  oral  examination 
of  the  witness. 

We  may  assume  that  a  liberal  rule  has  been  established  relating 
to  the  examination  of  a  party  before  trial  by  his  adversary.  {Gold- 
mark  v.  V,  S.  Electro- Galvanizing  Co.y  111  App.  Div.  526; 
McKeand  v.  Loche^  115  id.  174  ;  Meade  V.  Southern  Tier  Masonic 
Relief  Associatioti^  119  id.  761.)  But  this  order  goes  beyond  any 
limit  heretofore'  suggested.  Subdivision  4  of  section  872  of  the 
Code  of  Civil  Procedure  requires  that  the  affidavit  shall  set  forth 
that  the  testimony  of  such  person  is  material  and  necessary  for  the 
party  making  such  application,  or  the  prosecution  or  defense  of 
such  action.  And  rule  82  of  the  General  Rules  of  Practice  requires 
tliat  the  affidavit  shall  specify  the  facts  and  circumstances  which 
show  that  the  examination  of  the  person  is  material  and  necessary. 
The  affidavit  here  does  not  allege  that  the  examination  of  the  officer 
or  the  hooks  will  disclose  any  fact  material  to  the  issue.  It  states 
two  prior  accidents  followed  by  the  conclusion  that  the  books  of  the 
company  should  show  the  particulars  of  them  and  the  incompetence 
and  carelessness  of  Birch.  The  examination  is  not  to  establish  a  fact 
within  the  defendant's  knowledge,  but  is  a  fishing  excursion  to  see 
whether  the  defendant's  booksmay  possibly  disclose  certain  informa- 
tion withont  any  facts  which  make  it  probable  that  such  information 
will  be  disclosed. 

The  accident  for  which  recovery  is  sought  occurred  in  August, 
1903,  and  it  is  sought  here  to  compel  the  secretary  of  the  New  York 
Central  railroad  to  produce  books  and  papers  relating  to  any  and  all 
accidents  wliich  may  have  occurred  on  said  railroad  in  which  said 
Birch  may  be  claimed  to  have  been  connected  in  any  way  during 
the  time  of  his  employment  up  to  that  date.  There  is  no  sugges- 
tion 8is  to  what  books  are  required,  or  that  tlie  particular  books  or 
pa|)ers  are  within  the  custody  or  control  of  the  person  sought  to  be 
examined.     The  proposed  examination   would  be   oppressive   and 
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unreasonable,  and  is  evidently  not  for  the  purpose  of  obtaining  evi- 
dence for  use  upon  the  trial.  The  order  should,  therefore,  be 
reversed,  with  ten  dollars  costs,  and  the  motion  to  vacate  the  original 
order  granted,  with  ten  dollars  costs. 

All  concurred,  except  Cochrane,  J.,  not  voting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  to  vacate  original  order  granted,  with  ten  dollars  costs. 


John  McDonough,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent. 

Third  Department,  January  8,  1908. 

Real  property  —  fire  —  ne^lig^ence  —  proximate  cause  —  liability  of  rail- 
road company  for  spread  of  fire  to  property  not  ''next  adjacent.'' 

A  landowner  who  negligently  causes  or  manages  a  Are  on  his  own  property  is  liable 
to  his  immediate  neighbor  for  the  damage  caused  to  him  by  the  spread  of  the 
fire  to  his  property,  but  is  not  liable  for  damages  occasioned  to  one  whose 
property  is  not  immediately  adjoining. 

The  question  to  be  determined  is  the  origin  of  the  fire  for  which  recovery  is 
sought.  Was  it  caused  by  the  fire  on  the  defendant's  land,  or  by  a  separate 
and  distinct  cause  existing  between  that  fire  and  the  property  destroyed? 

Where  a  fire  on  a  railroad  right  of  way  caused  by  sparks  from  an  engine  after 
being  partially  extinguished  is  started  a  few  days  later  by  a  high  wind,  and 
after  burning  half  a  mile  of  private  forest  land,  crosses  a  river  to  timber 
on  the  other  side  from  700  to  1,200  feet  distant,  a  person  whose  timber  and 
wood  located  three-quarters  of  a  mile  beyond  the  river  is  destroyed  cannot 
recover  from  the  railroad  company,  for  the  fire  upon  its  right  of  way  was  not 
the  proximate  cause  of  the  burning  of  his  timber. 

It  is  immaterial  whether  or  not  the  several  lots  located  between  the  plaintiff's 
property  and  that  of  the  railroad  company  be  considered  as  separate  premises, 
for  the  forest  land  upon  the  same  side  of  the  river  as  the  railroad  property  was 
*'  next  adjacent"  to  it,  while  the  land  u[){)  i  the  other  side  of  the  river  was  not. 

Appeal  by  the  plaintiff,  John  McDonongh,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  ofBce 
of  the  clerk  of  the  county  of  Franklin  on  the  4th  day  of  April, 
1907,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
at  the  close  of  the  plaintiff's  case  upon  a  trial  at  the  Franklin  Trial 
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Term,  and  also  from  an  order  bearing  date  tlie  Ist  day  of  April, 
1907,  and  entered  in  said  clerk's  oflSee  denying  tlie  plaintiflPs  motion 
for  a  new  trial. 

Keflas    dk    Genaway    [John  P.   Kellas  of  counsel],   for  the 
appellant. 

Martin  E,  McClary^  for  the  respondent. 

Kellogg,  J. : 

Defendant's  railroad  extends  diagonally  in  a  southwesterly  direc- 
tion across  township  22,  wliich  is  divided  into  about  142  lots,  each 
lot  containing  abont  160  acres.     The  premises  in  question  are  forest 
lands.     In  an  exceedingly  dry  time,  and  on  the  23d  of  April,  1903, 
shortly  after  one  of  the  defendant's  engines  had  passed  over  its 
track,  fire  was  discovered  on  lot  122  and  along  the  right  of  way 
adjoining,  burning  in  the  dry  stumps  and  underbrush  thereon.    An 
eflfort  was  immediately  made  by  the  defendant  and  others  to  extin- 
guish the  tire.     It  spread,- but  finally,  after  two  or  three  days,  was 
supposed  to  be  entirely  extinguished.     Thereafter,  on  the  twenty- 
eighth  day  of  April,  during  a  high  wind  from  the  west,  the  fire  was 
discovered  burning,  and  it  rapidly  spread  to  the  Racquette  river, 
taking  a  course  substantially  parallel  to  the  defendant's  track  for  a 
distance  of  about  half  or  three-quarters  of  a  mile.     It  was  then  car- 
ried by  the  wind  across  the  river  on  the  twenty-ninth  day  of  April. 
From  the  place  where  the  fire  left  the  west  shore  of  the  river  to 
where  it  struck  upon  the  easterly  shore,  on  the  easterly  side  of  the 
line  of  fire,  was  1,200  feet,  and  on  the  westerly  side  was  not  less 
than  700  feet.     It  continued  its  course  easterly  for  about  three- 
quarters  of  a  mile,  and  there  burned  some  wood  and  ties  belonging 
to  the  plaintiff,  situated  upon  lands  of  the  International  Paper 
Company,  the  standing  timber  of  which  he  had  purchased.     The 
lands  upon  which  the  fire  burned,  aside  from  the  defendant's  right 
of  way,  belonged  to  the  International  Paper  Company,  or  were 
lands  in  which  that  company  had  a  half  interest.     The  fire,  during 
its  continuance,  and  up'  to  the  time  it  burned  the  plaintiff's  prop- 
erty, passed  over  or  upon  part  of  lots  Nos.  122,  121,  128,  130,  138, 
^•^  87,  S6  and  85,  upon  which  last  lot  we  assume  the  plaintiff's  loss 
was  suffered. 
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The  trial  justice  granted  the  nonsuit  on  the  authority  of  Hoffman 
V.  King  (160  N.  Y.  618),  holding  that  the  defendant's  negUgeiicc 
was  not  the  proximate  cause  of  the  plaintiflPs  injury,  and  that  tlie 
damages  were  too  remote.  The  appellant  insists  that  all  of  tlie 
injury  was  suffered  upon  the  premises  next  adjoining  that  upon 
which  the  fire  originated,  and  that,  therefore,  his  case  is  distin- 
guished from  the  Hoffman  case.  It  is  probable  that  in  order  to 
find  the  defendant  liable  it  must  be  assumed  that  its  negligence 
consisted  in  permitting  dry  stumps  and  material  to  remain  within  its 
right  of  way,  which,  in  &  dry  time,  was  liable  to  burn  and  com- 
municate fire  to  the  adjoining  premises.  The  Hoffman  case  applies 
the  rule  governing  improved  or  village  property  to  forest  lands. 
Judge  Haight,  in  the  Hoffman  case,  refers  to  the  opinion  of 
FoLOEK,  J.,  in  WeU  v.  R,,  W.  &  O.  H.  R.  Co.  (49  K  Y.  420)  and  cites 
with  approval  his  statement  of  the -rule  that  the  liability  of  a  person 
extends  to  his  immediate  neighbor  only  for  the  damages  caused  to 
him  by  the  spread  of  the  fire  upon  his  next  adjacent  or  contiguous 
property.  In  the  Wcbh  case  Judge  Folger  says  (p.  426) :  "  We 
have  the  common-law  principle  well  established  and  thoroughly 
recognized,  and  still  existing  to  this  extent:  that  he  who  negli- 
gently sets  or  negligently  manages  a  fire  in  his  own  property  is 
liable  to  his  immediate  neighbor  for  the  damage  caused  to  him  by 
the  spread  of  the  fire  onto  his  neighbor's  next  adjacent  property. 
It  18  a  principle  too  firmly  fixed,  and  certainly,  in  cases  like  the 
present,  too  reasonable  and  salutary  to  be  shaken  for  light 
considerations." 

It  is  not  necessary  to  diocuss  whether  each  lot  as  platted  upon  the 
map  consists  of  separate  premises  within  the  meaning  of  this  dis- 
cussion, for  it  is  evident  that  the  first  six  lots  west  of  theBacquette 
river  should,  within  the  rule,  be  considered  as  separate  premises 
from  the  lots  east  of  tliat  river. 

Neither  is  it  necessary  to  consider  whether  the  plaintiff  is  not  a 
separate  owner  fram  the  paper  company,  or  whether  that  part  of 
the  lands  owned  by  the  paper  company  and  anotlier  did  not  repre- 
sent still  another  ownership,  and  thus  maloe  one  or  more  neighbors 
between  the  plalintiff  and  the  defendant.  Too  much  refinement  is 
frequently  indulged  in  in  these  cases  by  assuming  that  the  liability 
exists  or  does  not  exist  on  account  of  the  presence  or  absence  of 
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certHin  lot  lines  or  certain  different  ownerships.  The  real  quej?tion 
is  not  where  are  the  lot  lines  or  who  is  the  owner  of  tlie  particular 
properties,  but  is  the  negligent  act  of  the  defendant  the  proximate 
cause  of  the  plaintiff's  loss  ?  Is  there  an  intervening  caiise  which  is 
the  real  cause  of  the  injury  ?  Tlie  safe  rule  is  the  one  stated  by 
FoixjEB,  J.,  before  mentioned,  that  an  injury  to  a  neighbor's  prem- 
ises is  too  remote  unless  it  is  upon  the  next  adjacent  or  contiguous 
property.  In  tlie  case  of  forest  lands  it  may  be  a  little  difficult  to 
say  that  certain  trees  or  parts  of  a  distinct  lot  is  the  next  adjacent  or 
contiguous  premises  and  other  trees  and  other  parts  of  the  same  lot 
are  not  But  here  at  least  it  is  safe  to  say  that  the  premises  west  of 
the  river  arc  the  next  adjacent  premises,  and  tlie  premises  east  of 
the  river  are  not  the  next  adjacent  premises  to  the  property  where 
the  fire  originated. 

Fire  is  communicated  to  A's  house  from  negligent  lire  upon  rail- 
road company  lands,  and  the  burning  of  A's  house  causes  the 
destruction  of  B's  house  adjoining.  Within  the  Hoffman  case  the 
nih'oad  company  is  liable  to  A,  but  not  to  B,  for  the  reason  that 
the  destruction  of  B's  house  was  caused  by  the  burning  of  A's  house 
as  a  cause  and  not  by  the  railroad  company's  original  negligent  fire. 
Would  the  situation  be  different  if  just  before  the  fire  A  had 
bought  B's  house,  and  would  the  defendant  be  liable  in  that  case  for 
the  destruction  of  botli  houses?  Such  a  distinction  seems  to  make 
the  title  deeds  of  A  and  not  the  progress  of  the  fire  the  criterion  of 
liability.  If  a  row  of  independent  houses  are  burned  the  liability  of 
the  person  starting  the  fire  is  the  same  whether  one  person  or  many 
own  the  houses  burned.  The  question  is,  in  each  case,  what  was  the 
origin  of  the  fire  for  which  recovery  is  sought  ?  Was  it  caused  by 
the  fire  on  the  defendant's  land  or  was  it  caused  by  a  separate  and 
distinct  cause  existing  between  the  defendant's  negligent  fire  and 
the  property  destroyed  ? 

Tlie  case  of  Ryan  v.  New  York  Central  Railroad  (35  N.  Y. 
210)  has  been  commented  upon  and  explained  by  later  cases  but 
has  never  been  overruled.  When  rightly  understood  it  is  consistent 
with  the  established  rule  in  these  fire  cases.  There  the  defective 
engine  of  the  defendant  permitted  sparks  to  fall  upon  its  wood- 
shed. The  sparks  from  the  burning  woodshed  communicated  with 
the  plaintiff's  house  130  feet  distant,  but  it  was  held  the  plaintiff 
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could  not  recover  as  the  defendant's  negligence  was  not  the 
proximate  cause  of  the  loss.  There  the  only  negligent  act  of  the 
defendant  was  permitting  sparks  to  escape  from  its  engine.  The 
construction,'  location  and  management  of  the  woodshed  was  with- 
out fault.  The  proximate  cause  of  the  destruction  of  the  woodshed 
was  the  defective  engine ;  the  proximate  cause  of  the  destruction 
of  the  plaintiff's  liouse  was  the  burning  of  the  woodshed.  An 
independent  cause  existed  between  the  negligent  act  of  the  defend- 
ant and  the  loss  of  the  plaintiflf.  If  the  de Cendant  had  been 
negligent  in  permitting  sparks  to  escape  from  the  engine  and  also 
negligent  in  the  construction  and  management  of  its  woodshed,  so 
that  the  burning  of  the  shed  was  the  result  not  only  of  the  negli- 
gent sparks  but  also  of  the  continuing  negligence  of  the"  defendant 
with  reference  to  the  woodshed,  then  the  burning  of  the  plaintiff's 
house  would  result  from  tlie  combined  negligent  acts  taking  place 
upon  the  defendant's  premises. 

In  the  Wehh  case  the  negligence  of  the  defendant  consisted  not 
only  in  a  defective  engine  which  allowed  coals  to  drop  down,  but 
also  in  the  negligent  accumulation  of  dry  grass  and  weeds  leading 
directly  from  the  track  to  the  plaintiff's  property.  It  not  only  neg- 
ligently started  the  fire  upon  its  own  land,  but  negligently  communi- 
cated it  to  the  fence  and  carried  it  upon  the  plaintiff's  property. 

The  Ryan  case,  the  Webb  case  and  the  Hoffman  case  recognize 
the  rule  limiting  liability  to  the  immediate  neighbor  for  the  dam- 
ages to  the  neighbor's  next  adjoining  property.  They  concede  that 
this  rule  is  arbitrary  but  reason  that  it  rests  upon  sound  public 
policy,  as  otherwise  there  would  be  no  safety  in  owning  or  caring 
for  property. 

Under  all  the  facts  of  this  case  the  defendant's  negligence  was  not 
the  proximate  cause  of  the  plaintiff's  loss.  The  judgment  should, 
therefore,  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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Frank  M.  Hunt,  Respondent,  v.  Northern  Central  Railway 
Company  and  Pennsylvania  Railroad  Company,  Appellants. 

Third  Department,  January  8,  1908. 

Association  —  by-laws  of  "  voluntary  relief  fund  "  construed  —  permanent 
disability — loss  of  arm  —  failure  to  show  total  incapacity — immaterial 
amendments  of  by-laws. 

A  provision  in  the  by-laws  of  a  "voluntary  relief  fund"  giving  benefits  to  a 
member  injured  by  accident  while  working  on  a  railroad  upon  satisfactory 
evidence  that  the  injury  renders  him  '*  totally  unable  to  labor,  or  when  of  a 
permanent  character,  to  earn  a  liveliho<i(l  in  an  employment  suited  to  his  capnc- 
it;-,"  refers  to  the  member's  capacity  after  receiving  the  injury.  A  '*  voluntary 
relief  fund'*  is  not  an  insurance  company,  but  is  created  to  relieve  a  member 
during  the  time  when  by  an  accident  he  is  prevented  from  working. 

Hence,  when  a  member  receiving  payments  for  the  loss  of  an  arm,  who  is  noti- 
fied by  the  medical  examiner  that  his  benefit  will  end  on  a  certain  date,  aban- 
dons an  appeal  from  the  examiner's  decision  to  the  advisory  committee,  which 
is  the  only  relief  permitted  by  the  by-laws,  and  sues,  a  verdict  in  his  favor  will 
be  reversed  where  there  is  no  evidence  showing  permanent  disability  except 
that  he  lost  an  arm  and  when  it  appears  that  he  later  accepted  employment  by 
the  railroad  company,  although  at  less  pay. 

It  Lb  immaterial  that  the  provisions  of  the  by-laws  as  to  the  method  of  determin- 
ing a  members  right  to  benefits  were  changed  after  plaintiff  became  a  member 
where,  iu  his  application,  he  agreed  to  be  bound  by  the  existing  regulations . 
and  by  any  thereafter  adopted. 

An  amendment  giving  the  medical  examiner  instead  of  the  advisory  committee 
the  original  power  to  determine  when  a  permanent  disability  benefit  should 
end.  with  right  of  appeal  to  the  superintendent  and  advisory  committee,  is 
reasonable  and  does  not  violate  any  right  of  a  member. 

Appeal  by  the  defendants,  the  Northern  Central  Railway  Com- 
pany and  another,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  pllvintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Broome  on  the  lOtli  day  of  April,  1906,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  Broome  Special  Term,  ad  judging 
the  plaintiff  to  be  entitled  to  recover  $198.60  and  in  addition  lifty 
cents  ])er  day,  payable  monthly,  during  his  natural  life  from  the 
Pennsylvain'a  Voluntary  Relief  Fund,  so  called. 

A.  S.  Diveii^  for  the  appellants. 

A.  2?.  Wales  and  C,  P.  Wales^  for  the  respondenL 
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Kellogg,  J.  : 

Plaintiff,  while  a  member  of  the  Pennsylvania  Voluntary  Relief 
Fund,  80  called,  which  is  administered  by  the  defendants,  h^st  his 
arm  by  accident  while  in  the  service  of  the  Northern  Central  Rail- 
way Companj'.  The  Pennsylvania  Voluntary  Relief  Department 
maintains  a  fund,  which  is  contributed  by  its  members,  for  the 
relief  of  members  sustaining  injury  while  in  the  service  of  the 
Pennsylvania  railroad  or  its  subsidiary  companies.  The  regulations 
governing  the  relief  f  imd  provide,  among  other  things :  "  42.  Mem- 
bers will  be  entitled  to  the  following  benefits :  J^^lrst,  payments  while 
disabled  by  accident  in  the  company's  service  for  each  day  during  a 
period  not  longer  than  lifty-two  (52)  weeks,  at  the  rate  of  fifty  (60) 
cents  per  day  for  a  member  of  the  first  class,  and  of  greater 
amounts  for  members  of  the  other  classes,  in  proportion  to  tlieir 
contributions ;  and  at  half  these  rates  after  fifty-two  (52)  weeks 
and  during  the  continuance  of  the  disability." 

Regulation  45  provides  that  in  order  to  be  entitled  to  benefits 
"  There  must  be  exterior  or  other  positive  evidence  of  injury,  and 
satisfactory  evidence  that  it  renders  the  person  totally  unable  tt> 
labor,  or  when  of  a  permanent  character,  to  earn  a  livelihood  in  an 
employment  suited  to  his  capacity.  Disablement  from  accident 
occurring  otherwise  than  as  aforesaid  will  be  classed  with  sickness." 

The  accident  to  plaintiff  occurred  March  7,  1904,  and  he  was 
paid  out  of  the  relief  fund  one  dollar  per  day,  the  amount  applicable 
to  his  membership,  up  to  February  1,  1905.  On  January  3,  1905, 
the  medical  examiner  notified  him  that  under  regulation  45  as  to 
permanent  disablement  his  benefit  would  cease  February  1,  1905. 
After  this,  correspondence  was  had  by  the  plaintiff  and  his  counsel 
with  the  officers  of  the  relief  fund,  and  the  superintendent  of  that 
department  approved  the  action  of  the  medical  examiner,  and 
further  correspondence  resulted  in  the  plaintiff's  appealing  the 
matter  to  the  advisory  committee,  which  appeal  was  authorized  by 
the  regulations  governing  the  department.  Plaintiff,  after  said 
appeal  was  brought  and  before  its  determination,  withdrew  the 
appeal,  and  the  action  of  the  medical  examiner,  affirmed  by  the 
superintendent,  stands  unappealed  from  and  unreversed.  This 
action  was  begun  July  21,  1905,  and  thereafter  the  defendant 
Northern  Central  Railway  Company  notified  the  plaintiff  that  his 
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farlongli  had  terminated  and  unless  he  returned  to  work  at  a  time 
stated  lie  would  cease  to  be  an  employee  of  the  company.  If  he 
ceased  to  be  an  employee  of  .the  company  he  would  cease  to  be  a 
member  of  the  relief  fund  except  so  far  as  the  liabilities  were  fixed 
with  reference  to  his  accident.  Thereafter  and,  as  we  assume, 
under  the  advice  of  counsel,  the  plaintifE  returned  to  work  and  was 
given  employment  as  a  carrier  of  dispatches  or  messages  from  one 
place  to  another  at  a  salary  of  forty  dollars  per  month.  Before  the 
injury  he  earned  seventy-five  dollars  per  month  as  flagman.  A 
member  of  the  relief  fund  may  retire  upon  giving  written  notice, 
but  until  such  retirement  the  company  deducts  five  cents  a  day 
from  his  wages  and  pays  it  into  the  relief  fund.  Plaintiff  continued 
in  such  employment  for  a  little  over  two  months,  and  upon  tlie 
monthly  settlements  the  five  cents  per  day  was  deducted  from  his 
wages  for  the  relief  fund,  and  he  signed  vouchers  for  the  payments 
in  which  was  recited  the  amount  deducted  and  paid  to  the  relief 
fund.  Thereafter  he  demanded  repayment  to  him  of  the  moneys 
60  deducted  and  paid  to  the  relief  fund,  which  being  refused  ho 
left  the  defendant's  employ.  At  the  time  he  became  a  member  of 
tlie  relief  fund  section  45  of  the  regulations  provided  :  "  Questions 
as  to  the  permanent  character  of  disability  and  the  continued  pay- 
ment of  benefits  on  account  of  the  same  shall  be  determined  by  the 
advisory  conmiittee."  Before  the  plaintiff's  injury  this  regulation 
was  amended  so  as  to  provide  that  in  case  of  a  disablement  "  of  a 
permanent  character,  benefits  will  cease  when  the  member  shall  be 
declared  by  the  medical  examiner  as  able  to  earn  a  liveliiiood  in  an 
employment  suited  to  his  capacity." 

The  plaintiff's  contention  is  that  this  case  must  be  governed  by 
section  -iat  of  the  regulations  as  it  existed  when  he  became  a  mem- 
ber, and  that  the  words  "  to  earn  a  livelihood  in  an  employniont 
suited  to  his  capacity  "  refer  to  his  capacity  as  it  existed  prior  to 
the  time  of  the  injury  and  not  at  the  time  when  he  is  claiming 
benefits  on  account  of  his  disablement.  Tliis  voluntary  relief  fund 
is  not  an  indenmity  or  accident  inHiirmce  company,  but  is  the 
administration  of  a  fund  created  by  the  members  themselves  to 
relieve  an  unfortunate  member  during  tlie  time  when  l)y  accident 
he  is  prevented  from  earnin<r  a  liveliliood.  TIic  provision  of  section 
42  tliat  the  payments  are  "  while  disabled  by  accident,"  together 
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with  the  provisions  of  section  45,  show  that  the  payments  are  to  a* 
jjerson  wholly  unable  to  labor  on  account  of  a  temporary  injury,  or 
who  is  unable  to  earn  a  livelihood  in  an  employment  suited  to  his 
disabled  conditions  where  his  injury  is  j>ermanent. 

The  plaintiffs  right  to  the  benetits  then  de]>end8  upon  the  ques- 
tion whether  upon  February  1,  10J>5,  he  was  able  to  earn  a  livelihood 
in  an  employment  suitable  to  his  capacity  as  it  then  was.  The 
medical  examiner  determined  that  he  was,  the  superintendent 
approved  of  the  determination,  and  if  the  plaintiff  was  dissatisfied 
with  that  determination  he  had  the  right  to  appeal  to  the  advisory 
committee.  In  his  application  for  membership  he  expressly  agreed 
"  to  be  especially  bound  by  Regulation  numlxjred  65,  providing  for 
final  and  conclusive  settlements  of  all  disputes  by  reference  to  the 
superintendent  of  the  Relief  Department  and  an  appeal  from  his  deci- 
sion to  the  Advisory  Committee."  After  having  brought  the  appeal 
to  the  advisory  committee  he  waived  its  benefits.  The  fact  that  later 
he  entered  the  employ  of  the  company  at  forty  dollars  per  month 
shows  that  he  M'as  not  entirely  disabled,  and  that  a  calling  suitable 
to  his  capacity  was  offered  to  and  accepted  by  him  and  was  after- 
wards rejected  without  reasonable  cause.  The  evidence  discloses 
no  fact  tending  to  show  that  the  plaintiff  was  disabled  from  earning 
a  livelihood,  except  the  fact  that  he  was  a  one-armed  man.  The 
burden  at  least  rested  upon  him  to  show  that  the  decision  of 
the  medical  examiner  approved  by  the  superintendent  was  not 
justified. 

So  far  we  have  not  considered  the  amendment  to  the  by-laws 
made  after  the  plaintiff  became  a  member  of  the  association,  for  the 
reason  that  the  amendment  does  not  substantially  change  the  plain- 
tiff's rights.  In  the  original  by-law  the  advisory  committee  was  to 
determine  as  to  the  continuance  of  benefit;  under  the  amended 
by-law  the  medical  examiner  was  to  make  such  determination,  with 
a  right  to  appeal  to  the  superintendent  and  the  advisory  committee. 
These  were  matters  as  to  the  internal  management  of  the  fund  or 
association  of  which  the  plaintiff  was  a  member,  and  by  his  appli- 
cation for  membersliip  he  agreed  to  be  bound  by  the  regulations 
of  the  fund  as  it  then  existed  and  by  any  other  regulations  there- 
after adopted,  and  the  regulations  of  the  fund  also  provide  that 
he  is  especially  bound  by  proper  amendments  and  by-laws.     The 
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uiiiendments  were  reasonable  and  violated  no  rights  of  the  plaintiff. 
(  Wright  V.  Knights  of  Maccabees^  122  App.  Div.  904.) 

As  stated  before,  the  record  is  without  evidence  that  the  plaintiff 
15  unable  to  earn  a  liveHhood  in  an  employment  suited  to  his  capac- 
ity, and,  therefore,  he  has  failed  to  establish  a  cause  of  action.  The 
judgment  should,  therefore,  be  reversed  upon  the  law  and  the  facts 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

All  concurred ;  Cochrane,  J.,  ij^  result  on  the  ground  that  plain- 
tiff should  have  exhausted  his  remedy  within  the  organization  before 
resorting  to  the  courts. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


The  People  of  the  State  of  New  York  ex  rel.  Elizabeth  S. 
PoTTKR  and  Others,  Relators,  v.  The  Board  of  Eailroad  Com- 
missioners OF  the  State  of  New  York  and  Others,  Bespondents. 

Third  Department,  January  8,  1908. 

Railroad  Law— facts  not  showing^  public  necessity  for  steam  railroad  — 
inability  to  pay  expenses  —  eminent  domain  —  certiorari  by  property 
owner. 

A  certificate  of  public  convenience  and  necessity  should  not  be  granted  for  a 
proposed  steam  railroad,  twelve  miles  in  length,  to  be  built  as  an  independent 
road  to  furnish  railroad  facilities  to  a  township  of  1,800  inhabitants,  including 
a  village  of  300,  where  the  passenger  traffic  between  said  village  and  the  other 
terminus  is  carried  by  a  stage  coach,  making  a  daily  trip,  and  it  appears  that 
it  will  be  cheaper  and  ncorer  for  at  least  half  of  the  people  of  said  township  to 
take  their  produce  to  existing  railroads  where  they  will  secure  better  freight 
rates;  that  it  will  cost  to  obtain  rights  of  way  and  to  build  and  equip  the 
railroad  an  amount  largely  in  excess  of  its  capital  stock,  and  thiit  its  probable 
earnings  will  not  pay  running  expenses,  and  it  must  inevitably  be  bankrupt 
from  the  beginning. 

Private  property  may  only  be  condemned  for  public  use,  and  an  owner  whose 
property  is  to  be  taken  by  such  proposed  railroad  may  review  by  certiorari 
the  order  of  the  Railroad  Commission  permitting  its  construction. 

Cebtiorabi  issned  out  of  the  Supreme  Court  and  attested  on  the 
3d  day  of  June,  1907,  directed  to  the  Board  of  Kailroad  Commis- 
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sioners  of  the  State  of  New  York  and  George  W.  Dunn  and  others, 
as  Railroad  Commissionera  of  the  State  of  New  York,  etc.,  com- 
manding them  to  certify  and  return  to  the  office  of  the  clerk  of  the 
county  of  Albany  all  and  singular  their  proceedings  had  in  relation 
to  the  application  of  the  Cooperstown  and  Northern  Railway  Com- 
pany for  a  certificate  under  section  59  of  the  Railroad  Law  (Laws 
of  1890,  chap.  565,  added  by  Laws  of  1892,  chap.  676,  and  amd.  by 
Laws  of  1895,  chap.  545). 

Arnold  cfe  Cooke  [Lynn  J.  Arnold  of  counsel],  for  the  relators. 

Tilley  BlaJcely^  for  the  respondent  Cooperstown  and  Northern 
Railway  Company. 

Kelloog,  J. : 

The  proposed  road  is  to  run  from  the  village  of  Cooperatown  to 
the  village  of  Springfield  Center,  upon  the  westerly  side  of  Otsego 
lake.  It  is  to  be  a  standard  gauge  steam  railway,  about  twelve 
miles  in  length,  and  is  to  be  built  as  an  independent  road.  The  vil- 
hige  of  Cooperstown  has  about  2,500  inhabitants ;  the  village  of 
Springfield  Center  about  300  inhabitants;  the  town  of  Springfield, 
including  Springfield  Center,  about  1,800  inhabitants.  The  prin- 
cipal necessity  for  the  road  is  supposed  to  be  the  furnishing  of  rail- 
road facilities  to  Springfield  Center  and  the  town  of  Springfield. 
Springfield  Center  is  now  six  miles  distant  from  the  Delaware, 
Lackawanna  and  Western  railway  station  and  the  Oneonta  and 
Mohawk  Valley  railway  at  Richfield  Springs,  and  about  seven  and 
one-half  miles  distant  from  the  Delaware  and  Hudson  railroad  sta- 
tion at  Cherry  Valley,  and  above  ten  miles  distant  from  the  Dela- 
ware and  Hudson  station  at  Cooperstown.  The  freight  rate  at 
Clicrry  Valley  is  the  Albany  rate;  the  freight  rate  at  Richfield 
Springs  is  the  Utica  rate ;  the  freight  rate  at  Cooperstown  is  the 
Albany  rate  phis  the  charge  from  Oneonta  to  Cooperstown,  the 
Delaware  and  Hudson  Company  giving  no  throngh  rate  to  Coo})ers- 
tuwn,  and  the  present  rate  from  Cooperstown  to  Oneonta  for  carload 
lots  is  four  cents  per  100  pounds  and  from  five  to  fifteen  cents  per 
100  pounds  for  broken  car  lots.  It  now  costs  fifty  cents  per  ton 
less  to  ship  hay  from  Cherry  Valley  than  from  Cooperstown.  The 
U)\y\\  of  Springfield  extends  in  an  easterly  and  westerly  direction. 
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The  easterly  part  of  the  town  is  nearer  to  Cherry  Valley  than  to 
Springtield  Center,  and  the  westerly  part  nearer  to  Richfield  Springs 
than  to  Springfield  Center,  and  it  is  evident  that  if  the  proposed  rail- 
way is  built  it  will  still  be  cheaper  and  nearer  for  the  fanners  in  the 
easterly  part  of  the  town  of  Springfield  to  take  their  produce  to 
Cherry  Valley,  and  for  those  in  the  western  part  of  the  town  to  take 
theirs  to  Riclifield  Springs.  Thus  the  principal  advantage  of  the  road 
will  be  to  the  village  of  Springfield  Center  and  to  the  population 
of  about  900  included  within  a  radius  of  about  two  miles  from  that 


Various  witnesses  were  sworn  as  to  the  probable  amount  of  milk, 
hay  and  other  products  to  be  shipped  from  the  town  of  Springfield, 
assuming  that  the  entire  products  of  the  town  will  go  over  the  pro- 
posed  railroad,  which  w*e  have  seen  is  not  probable.  The  passenger 
travel  seems  to  be  very  light,  and  it  is  at  present  conducted  by  a 
stage  coach  running  once  a  day  from  Springfield  Center  to  Coopers- 
town.  In  the  summer  there  is  a  line  of  boats  upon  Otsego  lake 
which  accommodates  in  part  the  summer  travel. 

The  stock  of  the  proposed  road  is  $240,000 ;  it  is  estimated  that 
it  will  cost  $254,000  to  build  the  road  exclusive  of  equipment  and 
the  right  of  way.  The  equipment  is  estimated  at  $100,000,  so  that 
the  road  at  the  beginning,  if  the  stock  represents  actual  cash,  will 
be  $114,000  in  debt  besides  the  cost  of  the  right  of  way.  It  is 
evident  that  the  road  could  not  be  bonded  for  that  amount  unless  it 
is  fairly  demonstrated  that  it  could  pay  running  expenses  and  inter- 
est on  the  bonds  at  least.  From  the  record  it  is  extremely  probable 
that  the  road  cannot  pay  running  expenses.  It,  therefore,  would 
apparently  be  a  financial  cripple  from  the  start,  and  there  is  no 
public  necessity  for  the  construction  of  a  road  which  cannot 
maintain  itself  and  which  must  inevitably  be  bankrupt  from  the 
Iwgiuning ;  such  a  road  in  this  territory  cannot  be  a  public  con- 
venience or  necessity. 

It  is  unnecessary  to  go  into  detail  as  to  the  estimated  business  and 
tiie  probabilities  that  the  company  may  do  such  business,  and  the 
probable  cost  of  operation  and  maintenance.  The  evidence  as  to  the 
probable  business  and  shipments  is  evidently  mere  guess  work  and 
g'^tly  exaggerated.  A  mere  statement  of  the  locality  of  the  pro- 
App.  Div.—  Vol.  CXXIV.        4 
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posed  road  and  tlie  manner  in  which  that  locality  is  now  served 
by  the  railroads  clearly  indicates  that  there  is  no  necessity  for  this 
road. 

The  question  here  is  not  whether  the  Railroad  Commission  would 
have  authority  to  permit  a  railroad  to  be  constructed  upon  a  right 
of  way  owned  by  the  promoters  of  the  road.  The  promotei-s  do 
not  own  the  right  of  way,  but  are  seeking  to  take  the  property  of 
the  relators  for  their  own  use,  which  cannot  be  done.  A  public 
use  only  will  authorize  the  taking  of  the  property  of  the  relators 
against  their  will ;  there  is  in  this  case  no  public  necessity  which 
justifies  or  requires  that  the  owners  be  deprived  of  their  property. 
The  order  appealed  from  should  be  annulled,  with  fifty  dollars  costs 
and  disbursements  to  be  paid  by  the  respondent  railway  company. 

All  concurred,  except  Sewell,  J.,  not  voting. 

Determination  annulled  on  law  and  facts,  with  fifty  dollars  costs 
and  disbursements  to  be  paid  by  respondent  railway  company. 


Security  Mutual  Life  Insurance  Company,  Respondent,  v.  The 
^TNA  Indemnity  Company,  Appellant. 

Third  Department,  Jaiuiary  8,  1908. 

Insiusance  —  evidence  —  action     on     indemnity    bond  —  statement    of 
insured  —  right  to  contradict  adverse  witness. 

A  statement  of  loss  filed  under  a  bond  indemnifying  against  the  acts  of  an  agent 
amounting  to  embezzlement  or  larceny  is  "based  upon  the  books  of  the 
employer"  and  *';>m«rt /«/«<?  evidence"  of  the  loss  as  provided  in  the  bond,  to 
the  extent  that  it  reflects  information  contained  in  the  bodlis  and  records  of 
tlie  employer  kept  in  the  regular  and  ordinary  course  of  business. 

In  an  action  by  an  insurance  company  to  recover  on  an  indemnity  bond  for 
losses  due  to  the  embezzlements  or  larcenies  of  an  agency  director,  when  the 
plaintiff's  auditor  admits  that  the  proof  of  loss  furnished  the  indemnity  company 
was  based  on  a  cash  book  made  by  the  cashier  of  the  agency  director  from 
check  stubs  and  such  data  as  he  was  able  to  find,  no  regular  accounts  being 
kept,  and  gives  his  version  of  (^onversjitions  with  the  cashier  concerning  the 
same,  it  is  reversible  error  to  exclude  the  cashier's  version  when  offered  by 
the  defendant. 
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Appeal  by  the  defendant,  The  ^Etna  Indemnity  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Broome  on  the  19th  day 
of  January,  1907,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  18th  day  of  January, 
1907,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

T.  Tilestoii  WeJh  and  Martin  A.  Scheiick^  for  the  appellant. 

Jay  Laifhont  Gregory  and  Fredrio  Williami  Jenkins^  for  the 
respondent. 

Cochrane,  J. : 

Plaintiff  is  a  domestic  life  insurance  corporation  having  its  prin- 
cipal office  and  place  of  business  in  the  city  of  Binghamton  in  tliis 
State.  It  brings  this  action  on  a  bond  given  by  tlie  defendant  to 
indemnify  it  against  acts  of  Theodore  F.  Lake  amounting  to  embez- 
zlement or  larceny.  Lake  was  the  agency  director  of  the  plaintiff 
for  the  State  of  Michigan  with  headquarters  at  the  city  of  Detroit 
iu  said  State.  His  transactions  as  such  agency  director  covered  by 
said  bond  extended  from  June  to  December  in  the  year  1904  when 
he  made  default  in  payments  of  premiums  collected  on  policies 
delivered  by  him  and  absconded. 

The  books  and  records  at  the  home  office  of  coui-se  disclosed  what 
policies  had  been  sent  to  Lake.  Equipped  with  a  transcript  of  such 
policies  plaintiff's  auditor,  Mr.  Jacobs,  proceeded  to  Detroit  to  make 
an  investigation.  lie  found  tiiere  no  books  in  the  office  of  the 
company  except  what  has  been  termed  a  cuish  book  and  which  was 
prepared  by  one  Williams,  a  cashier  in  the  employ  of  Lake,  from 
ciieck  stubs  and  such  data  as  he  was  able  to  find.  No  regular 
accounts  were  kept.  The  situation  was  confused  and  chaotic. 
Jacobs  as  a  witness  for  plaintiff  at  the  trial  detailed  the  situation 
and  his  conversations  with  Williams  concerning  the  same.  He  was 
tliere  about  a  week  conferring  with  Williams,  with  the  various  sub- 
agents  of  Lake  and  with  different  policyholders. 

On  his  return,  he  prepared,  verified  and  delivered  to  the  defend- 
ant in  accordance  with  the  requirements  of  the  bond  a  written 
statement  of  the  alleged  embezzlements  oriarcenies  of  Lake,  which 
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statement  constituted  what  is  characterized  in  said  bond  as  a 
"proof  of  loss."  He  testified  on  direct  examination  that  tlie  state- 
ment was  based  on  the  books  and  accounts  of  the  company  "  and 
data  secured  in  Michigan,  in  Detroit."  Such  statement  was  then 
received  in  evidence  under  a  provision  in  said  bond  as  follows :  "  It 
being  understood  that  a  written  statement  of  such  loss  certified  by 
the  duly  authorized  representative  of  the  employer  and  based  upon 
the  accounts  of  the  employer  shall  be  prhna  facie  evidence 
thereof."  Jacobs  further  testified  that  the  information  which 
enabled  him  to  make  up  such  statement  came  from  Williams  and 
agents  who  liad  paid  money  to  Lake  and  from  policyholders ;  that  lie 
"  merely  had  Mr.  Williams'  word  and  Mr.  Williams'  written  state- 
ment for  the  fact  that  these  premiums  had  been  paid ; "  that  he 
did  not  know  how  Williams  prepared  the  statement  or  what  his 
information  was  when  he  prepared  it  but  that  he  knew  there  were 
no  records  and  that  it  was  not  prepared  from  records  kept  by  Lake. 

That  a  statement  of  loss  properly  prepared  and  "  based  upon  the 
accounts  of  the  employer"  is  priina  facie  evidence  under  a  pro- 
vision in  a  bond  like  (lie  one  above  quoted  was  decided  by  the 
Supreme  Court  of  the  United  States  in  Airierican  Surety  Co,  v. 
Paiily^  No.  2  (170  U.  S.  160).  This  statement  in  question  to  the 
extent  that  it  reflected  information  contained  in  the  books  and  rec- 
ords of  plaintiflE  kept  in  the  regular  and  ordinary  coui-se  of  its  busi- 
ness was  doubtless  based  on  "the  accounts  of  the  employer"  within 
the  meaning  of  the  bond  2indi  priina  facie  evidence  in  plaintiff's  favor. 
Whether  there  is  comprehended  in  the  phrase  "  accounts  of  the 
employer"  in  formation,  gleaned  as  in  this  case  by  Jacobs  from  hear- 
say declarations  of  third  parties  interested  to  have  it  appear  that 
they  had  paid  their  obligations  to  Lake  is  a  question  which  was  not 
raised  at  the  trial  by  an  appropriate  exception  and  need  not  now  be 
decided. 

But  when  plaintiff  rested  its  case  defendant  called  Williams  as  a 
witness  and  sought  to  give  his  version  of  his  conversations  with 
Jacobs.  lie  testified  as  did  Jacobs  that  they  had  several  conversa- 
tions, lie  was  then  asked  to  give  the  firet  one.  This  had  been 
specifically  detailed  by  Jacobs  on  his  direct  examination  and  was  the 
source  of  his  information  as  to  the  condition  of  affairs  in  Lake's 
office.     An  objection  to  the  question  was  sustained  over  defendant's 
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exception.  Defendant's  counsel  stated  among  other  things  that  he 
wished  to  prove  how  Jacobs  made  np  liis  statement.  After  the 
fii-st  conversation  Iiad  been  excluded  it  would  have  been  futile  for 
counsel  to  persist  in  offering  evidence  of  tho  subsequent  conversa- 
tions. Tiiat  this  ruling  constituted  an  error  of  such  a  far-reaching 
and  vital  nature  as  to  demand  a  new  trial  cannot  be  gainsaid.  By 
the  method  adopted  by  plaintiff  it  had  succeeded  in  getting  before 
the  jury  Jacobs'  version  of  his  conversations  and  transactions  with 
Williams  and  a  statement  based  partly  on  "data  secured"  from 
him.  Confessedly  the  statement  of  loss  introduced  in  evidence  was 
fortified  and  corroborated  by  information  which  Jacobs  claimed  to 
have  procured  from  Williams  and  it  was  manifestly  erroneous  to 
receive  in  evidence  Jacobs'  version  of  his  conversations  with  Williams 
and  exclude  Williams'  version  of  the  same  conversations. 

There  are  other  rulings  of  a  doubtful  nature  in  the  exclusion  of 
evidence  and  in  the  charge  of  tho  court  to  the  jury,  but  as  they 
probably  will  not  occur  again  we  refrain  from  discussing  them. 

The  judgment  and  order  must  bo  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reveraed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


William  C.   Tatlob,   Respondent,   v,   Cassius  B.   Thomas  and 
Others,  Appellants. 

Third  Department,  January  8,  1908. 

Banking  ^fialse  report  by  directors  —  remedy  of  defrauded  purchaser  of 
■tock  —  Federal  statute  exclusive  —  measure  of  damages. 

\&  Uie  National  Bank  Law  declares  the  dalles  of  directors  in  making  and  pub- 
lishing reports,  creates  a  liability  for  the  violation  of  such  duties  and  estab 
lishes  within  itself  the  exclusive  rule  and  standard  for  the  enforcement  of  such 
liability,  a  recovery  must  rest  exclusively  upcm  the  statute  and  not  upon  prin- 
ciples of  the  common  law.  However,  as  the  common-law  requirements  in  this 
State  to  sustain  an  action  for  fraud  arc  the  same  as  the  statutory  requirements 
for  the  maintenance  of  this  action,  a  judgment  in  an  action  against  such  direc. 
tors,  tried  and  determined  in  accordance  with  common-law  principles  for  pub- 
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lisbing  a  false  report  which  induced  the  ])]aintiif  to  purchase  stock  in  the  bank 
will  not  be  reversed  when  the  case,  both  Jis  to  pleading  and  proof,  meets  the 
statutory  rec^ulrements,  especially  when  defendants  do  not  claim  to  have  been 
prejudiced  by  the  theory  upon  which  the  action  was  tried.  A  right  decision 
will  not  be  reversed  merely  because  a  wrong  reason  has  been  assigned 
therefor. 
Where  a  recovery  has  been  had  for  the  full  amount  of  the  purchase  price  of 
stock,  based  on  the  fact  that  the  Comptroller  notified  the  bank  that  its  capital 
stock  was  exhausted  and  required  an  assessment  for  the  full  amount,  and  it 
appears  that  of  the  assets  criticized  by  the  Comptroller  in  his  warning  letter  to 
the  bank  practically  one-half  have  been  collected,  and  it  is  only  in  reference  to 
those  assets  that  any  scienter  on  the  part  of  the  defendants  has  been  proved, 
the  actual  value  of  the  stock  should  be  deducted  from  the  judgment. 

Appeal  by  the  defendants,  Cassius  B.  Thomas  and  others,  from 
a  judgment  of  tlie  Supreme  Court  in  favor  of  the  plaintiflF,  entered 
in  tlie  oflice  of  the  clerk  of  the  county  of  Saratoga  on  the  let  day 
of  August.  1907,  upon  tlie  decision  of  the  court  rendered  after  a 
trial  at  the  Saratoga  Trial  Term,  a  jury  having  been  waived. 

^ash  Jioekwoodj  for  the  appellants. 

Edgar  T,  Brackeit^  for  the  respondent. 

COCHRANK,  J. : 

The  defendants  are  directors  of  the  Citizens'  National  Bank 
organized  under  the  National  Bank  Law  and  doing  business  in  tlie 
village  of  Saratoga  Springs,  N.  Y.  Prior  to  March  1,  1904,  the 
Comptroller  of  the  Currency  informed  the  directors  of  the  bank  by 
letter  that  certain  specified  assets,  amounting  to  $194,107.02,  must 
be  regarded  as  doubtful,  and  that  immediate  steps  should  be  taken 
for  their  collection  or  removal  from  the  bank.  Of  such  letter  the 
defendants  had  knowledge.  On  April  8,  1904,  pursuant  to  a  call 
of  the  Comptroller,  a  report  of  the  condition  of  the  bank  at  the 
close  of  business  on  March  28,  1904,  made  in  regular  form,  verified 
by  the  cashier  of  the  bank,  and  attested  to  be  correct  by  each  of  the 
defendants,  was  published  as  required  by  law.*  In  sucli  report  were 
included  as  a  part  of  the  resources  of  the  bank  the  doubtful  assets 
to  which  the  attention  of  the  defendants  had  been  called  by  the 
Comptroller.  The  report  also  stated  that  the  capital  stock  of  the 
bank  was  $100,000;  that  there  was  a  surplus  of  $50,000,  and  that 

♦See  U.  S.  \\,  S.  §  5211.—  [Rep. 
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there  were  undivided  profits  of  $13,456.75.  This  published  report 
was  not  seen  by  plaintiff,  but  its  contents  were  communicated  to 
liim,  and  relying  on  the  same,  he  purcliased  in  tlie  early  part  of 
June,  1904,  tliirty  shares  of  the  stock  of  said  bank  for  the  sum  of 
$4,800.  On  June  27,  1904,  the  bank  received  notice  from  tlie 
Comptroller  that  its  capital  had  become  totally  impaired,  and  that 
the  same  must  he  supplied  by  assessment  upon  tlie  stockholders. 
Immediately  thereafter  such  assessment  was  ordered,  and  the  plain- 
tiff paid  §3,000  on  account  of  the  stock  he  had  recently  purchased. 
Plaintiff  has  recovered  damages  amounting  to  $4,800,  and  inter- 
est, on  the  ground  of  fraud  on  the  part  of  the  defendants  in  know- 
ingly attesting  and  publishing  a  false  report  of  the  condition  of  the 
bank,  in  reliance  whereon  plaintiff  was  deceived  as  to  the  value  of 
the  stock  of  the  bank  and  purchased  said  thirty  shares  thereof  to 
Lis  injury. 

In  Yates  v.  Jones  NatlonalJianh  (206  U.  S.  158)  it  was  decided 
by  the  Supreme  Court  of  the  United  States  that  the  civil  liability 
of  national  bank  directora  in  respect  to  making  artd  publishing 
oflBeial  reports  enjoined  by  statute  is  governed  by  such  statute  which 
affords  within  itself  the  exclusive  rule  for  the  recovery  of  damages 
occasioned  by  such  reports.  The  court  said :  "  General  considera- 
tion as  to  the  spirit  and  intent  of  the  national  bank  act  (Eastoii  v. 
lovoa,  188  r.  S.  220 ;  Davis  v.  Elmira  Savings  Bank,  161  U.  S. 
275)  also  render  necessary  the  conclusion  that  the  measure  of 
responsibility  concerning  the  violation  by  directors  of  express  com- 
mands of  the  national  bank  act  is  in  the  nature  of  things  exclusively 
governed  by  the  specific  provisions  on  the  subject  contained  in  that 
act."  The  report  in  question,  which  is  under  criticism,  was  not  a 
voluntary  statement  of  the  defendants,  but  was  exacted  of  them 
in  the  performance  of  their  ofRcial  duties  by  the  mandate  of  the 
Federal  statute.  That  statute  declares  the  duties  of  the  directors  in 
publishing  such  reports,  creates  a  liability  for  the  violation  of  such 
duties,  and  establishes  within  itself  the  exclusive  rule  and  standard 
for  tlie  enforcement  of  such  liability.  Section  5239  of  the  United 
States  Revised  Statutes  declares  a  civil  liability  against  bank 
directors  for  the  precise  acts  alleged  in  the  complaint  herein  and 
under  the  authority  of  the  Yates  i\fi^Q  a  recovery  may  b«  had  against 
the  defendants  at  the  instance  of  the  plaintiff,  but  such  recovery 
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must  rest  exclusively  ,npon  the  statute  and  not  upop  the  principles 
of  common  law. 

It  is  urged  in  objection  to  this  judgment  that  the  case  was 
trio,d  and  determined  in  accordance  with  common-law  principles. 
Although  the  action  cannot  be  maintained  at  common  law,  it  so 
happens  that  the  common-law  requirements  in  this  State  to  sustain 
an  action  for  fraud  are  the  same  as  the  statutory  requirements  for 
the  maintenance  of  this  action.  Tlie  complaint  contains. all  the 
allegations  necessary  for  the  maintenance  of  the  action  under  tiie 
National  Bank  Law;  the  findings  of  the  court  are  sufficient  to  sus- 
tain the  complaint ;  the  evidence  is  sufficient  to  sustain  such  find- 
ings ;  and  that  a  State  court  is  a  proper  forum  for  the  prosecution 
of  the  action  seems  to  have  been  the  opinion  of  the  court  in  the 
Yates  case,  above  cited,  and  admits  of  no  doubt.  The  difficulty  in 
that  case  was  that  there  had  been  a  recovery  against  the  directors 
without  proof  of  scienter,  which  proof  tlie  statute  requires.  Such 
proof  has  been  supplied  in  this  case.  A  right  decision  will  not  be 
reversed  merely  because  a  wrong  reason  has  been  assigned  therefor. 
There  is  no  claim  or  pretense  by  defendants  that  they  have  been 
prejudiced  by  the  theory  followed  in  the  court  below.* 

The  case  both  as  to  pleading  and  proof  meets  the  statutory 
requirements.  That  the  report  was  false  and  known  to  the  defend- 
ants to  be  false  they  do  not  deny,  nor  do  they  attempt  to  explain 
their  conduct.  They  did  not  intend  to  defraud  any  particular  per- 
son, but  they  did  intend  to  deceive  the  public  and  to  create  a  false 
impression  as  to  the  financial  strength  of  the  bank.  PlaintiflE,  rely- 
ing on  their  false  statement,  has  been  injured.  Defendants  are  both 
legally  and  morally  liable  for  the  natural  consequences  of  their 
wrongful  act  and  should  respond  for  such  damages  as  plaintiff  has 
sustained  because  thereof. 

But  has  the  plaintiff  been  damaged  to  the  full  extent  of  the  pur- 
chase price  of  the  stock  ?  The  trial  court  has  found  that  such  stock 
was  valueless  and  has  awarded  damages  equivalent  to  the  purchase 
price.  Such  conclusion  that  the  stock  was  valueless  seems  to  be 
based  on  the  fact  that  the  Comptroller  notified  the  bank  that  its 
capital  was  exhausted   and   required  an  assessment  for  its   full 

*  See  TayUh'  v.  Thamas  (56  Miac.  Rep.  411).—  [Rbp. 
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amount.  Without  expressing  either  assent  or  dissent  concerning 
such  proposition,  it  does  not  meet  the  present  situation.  It  was 
stipulated  at  the  trial  and  found  by  the  court  that  of  the  assets  criti- 
cised by  tlie  Comptroller  in  his  warning  letter  to  the  bank  and 
amounting  to  $194,107.02,  all  was  subsequently  collected  except 
$97,000;  so  that  there  could  not  have  been  a  total  loss  in  the  value 
of  the  stock  attributable  to  those  assets,  and  it  is  only  in  reference 
to  those  assets  that  any  scienter  on  the  part  of  the  defendants  has 
l)cen  proved.  Assuming  that  the  assessment  made  pursuant  to  the 
requirement  of  the  Comptroller  is  evidence  that  the  stock  was 
worthless,  it  clearly  is  not  evidence  that  such  wortlilessness  was  occa- 
sioned entirely  by  the  depreciation  in  the  assets  particularly  speciiied 
by  the  Comptroller  and  brought  to  the  knowledge  of  these  defend- 
ants. There  were,  it  is  true,  no  losses  or  depreciations  subsequent 
to  the  time  of  the  Comptroller's  warning,  but  it  does  not  follow 
tliat  there  was  not  a  depreciation  or  impairment  of  other  assets  at 
tliat  time  unknown  both  to  the  Comptroller  and  to  the  defendants. 
The  question  is,  how  much  was  plaintiJBPs  stock  depreciated  in  value 
bj  loss  in  the  speciiied  assets  amounting  to  $194,107.02,  which  were 
the  only  assets  concerning  the  doubtful  character  of  which  the 
defendants  are  shown  to  have  been  aware.  The  loss  to  the  bank  in 
those  assets  is  established  to  have  been  $97,000.  This  loss,  of 
course,  would  have  the  effect  of  eliminating  the  reported  surplus 
and  undivided  profits,  amounting  to  $63,456.75,  and  would  deplete 
the  capital  of  the  bank  to  a  little  less  than  $66,500,  but  that  would 
leave  plaintiffs  stock  a  value  of  nearly  $2,000.  If  for  any  cause  it 
was  worth  less  than  that,  such  cause  has  not  been  proved  to  have 
been  known  by  defendants. 

The  judgment  must,  therefore,  be  revei*sed  on  the  law  and  facts 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event,  unless  plaintiff  stipulates  to  deduct  therefrom  $2,000  and 
interest,  in  which  case  the  judgment  as  so  reduced  should  be 
affirmed,  without  costs. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event,  unless  the  plaintiff  stipulates  to 
deduct  tlierefrom  $2,000  and  interest,  in  which  case  judgment  as  so 
reduced  unanimously  affirmed,  without  costs. 
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James  B.  Swing,  as  Trustee  for  the  Creditors  of  The  Union 
Mutual  Fire  Insurance  Company  of  Cincinnati  (Dissolved), 
Appellant,  v.  George  A.  Dayton,  Respondent. 

Third  Department,  January,  8,  1908. 

Insurance  —  conflict  of  laws  —  action  on  insurance  policy  void  in  State 
where  made  —  comity  —  locus  contractu  —  delivery  of  policy. 

As  a  general  rule  illegal  and  prohibited  contracts  are  void,  although  not  expressly 
so  declared  by  statute. 

A  contract  made  in  another  State  with  a  citizen  thereof  in  contravention  of  its  law 
and  heoce  unenforcible  in  the  courts  of  that  State,  will  not  be  enforced  in 
this  State. 

A  contract  of  insurance  is  made  within  the  State  where  the  policy  is  delivered. 

Where  a  citizen  of  Pennsylvania  became  a  member  of  an  Ohio  mutual  fire  insur- 
ance company  by  receiving  and  accepting  the  j)olicy  in  Pennsylvania  where  it 
was  solicited,  the  contract  was  made  in  Pennsylvania,  and  since  the  laws  of 
that  State  make  it  a  crime  for  an  insurance  company  of  another  State  to  do 
business  there  without  a  certificate  of  authority,  with  which  laws  the  Ohio 
company  has  not  complied,  and  the  courts  of  Pennsylvania  refuse  to  enforce 
such  a  contract,  it  will  not  be  enforced  in  this  State. 

Appeal  by  the  plaintiff,  James  B.  Swing,  as  trustee,  etc.,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Chemung  on  the  9tli  day  of 
January,  1907,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  Chemung  Trial  Term,  dismissing  the  complaint  upon  the 
merits,  a  jury  having  been  waived. 

£^.  Q.  Ilerendeen  and  Patterson  A,  Beece,  for  the  appellant. 

JL  II,  Rockwell,  for  the  respondent. 

Cochrane,  J. : 

The  plaintiff,  as  trustee  for  the  creditors  of  a  dissolved  Ohio 
mutual  fire  insurance  company,  brings  this  action  against  a  citizen 
of  Pennsylvania  to  recover  an  assessment  decreed  by  tlie  Ohio  courts 
against  liini  as  a  meml)er  of  such  compan\\ 

Tlie  defendant's  insurance,  by  virtue  of  which  lie  became  a  mem- 
ber of  said  company,  wjis  first  solicited  of  him  in  the  State  of  his 
residence  by  a  representative  of  the  company  who  personally  visited 
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Iiiia  for  that  purpose.  No  arrangement  was  made  with  this  repre- 
sentative, but  the  subsequent  parts  of  the  transaction  were  conducted 
by  correspondence  between  the  defendant  at  his  Pennsylvania  resi- 
dence and  the  Ohio  company.  The  company  on  August  6,  1888, 
mailed  to  the  defendant  wliat  it  called  a  Lloyd  binding  certificate, 
which  recited  that  it  became  tipon  its  acceptance  by  said  assured 
a  mutual  agreement,  etc. ;  tliat  it  was  issued  temporarily  aud  would 
be  exchanged  for  the  policy  of  the  company  October  1,  1888.  The 
reason  for  the  certificate  seems  to  have  been  that  the  company  was 
not  yet  fully  authorized  to  issue  policies.  Thereafter  on  September 
first  the  company  again  mailed  to  defendant  an  indoreement  to  attach 
to  said  certificate,  with  a  return  portion  to  be  returned  to  itself, 
which  recited  that  it  had  all  the  force  and  effect  of,  and  was  ecjually 
binding  as  the  policy  of  the  company;  that  it  was  issued  and 
accepted  temporarily  only ;  that  it  would  be  exchanged  for  the 
policy  of  the  company  on  October  1,  1888,  and  contained  the 
following  clause  :  "And  the  same  is  hereby  accepted  by  the  under- 
signed, the  assured  therein  named,  G.  A.  Dayton."  This  was  signed 
by  the  defendant  in  Pennsylvania  and  returned  by  mail  to  the  com- 
pany. October  fifth  the  company  mailed  to  the  defendant  the 
policy  to  be  exchanged  for  the  above-mentioned  certificate,  and 
requested  that  the  defendant  return  said  certificate,  which  he  did, 
by  mail  at  his  residence  after  there  receiving  the  policy.  The  trial 
court  has  found  as  facts  that  the  defendant  received  and  accepted 
the  certificate  and  received  and  accepted  the  policy  in  Pennsylvania, 
and  tliat  he  there  exchanged  the  certificate  and  policy  and  that  the 
"contract  of  insurance  was  solicited,  made  and  entered  into  in  the 
State  of  Pennsylvania."  I  think  such  findings  are  sustained  by  the 
evidence.  In  South  Bay  Company  v.  Ilowey  (113  App.  Div.  385) 
it  is  held  that  a  contract  of  insurance  is  made  within  the  State  where 
the  policy  is  delivered,  and  not  where  it  is  executed  when  it  is  exe- 
cuted and  delivered  in  different  States.  The  facts  in  this  case  are 
stronger  than  necessary  to  bring  it  within  that  decision. 

By  the  statute  law  of  Pennsylvania*  an  insn ranee  company  of 
another  State  is  prohibited  from  doing  business  in  the  former  State 
witlioiit  a  certificate  of  authority   from   tlie   proper  olKcer.     Tliis 

*See  Sirinf/  v.  Munson  (191  Penn.  St.  582,  586).  Since  amd.  by  Laws  of  Penn. 
Of  1907,  No.  296.—  [Rep. 
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company  never  complied  with  that  law.  The  statute  makes  it 
unlawful  for  any  person,  company  or  corporation  "in  any  manner 
to  aid  in  the  transaction  of  the  business  of  insurance  without  com- 
plying fully  with  the  provisions  of  this  act,"  and  the  violation  of 
the  act  is  made  a  crime.  This  same  plaintiff  brought  a  similar 
action  against  one  Munson  in  Pennsylvania  and  was  defeated.  On 
appeal  the  judgment  was  affirmed.  (See  Swing  v.  Munson,  191 
Penn.  St.  582.)  The  courts  of  that  State  refuse  to  lend  their  aid 
to  enforce  the  contract  because  it  was  made  in  contravention  of  its 
statutes  and  involves  the  commission  of  a  crime.  The  general  rule 
in  this  State  is  that  illegal  and  prohibited  contracts  are  void  without 
being  so  expressly  declared  by  statute.  {Barton  v.  Port  Jackson 
i&  Unio7i  Falls  Plank  Road  Co.,  17  Barb.  397;  Oneida  Bank  v. 
Ontario  Banky  21  N.  Y.  495;  Ilorton  v.  Ei*ie  Railroad  Co.,  65 
App.  Div.  590.)  There  are  exceptions  to  this  rule,  but  this  case 
does  not  fall  within  the  exceptions.  This  contract  having  been 
made  in  Pennsylvania  with  a  citizen  of  that  State,  and  in  contraven- 
tion of  the  laws  of  that  State,  and  being  for  that  reason  unenforce- 
able in  the  courts  of  that  State,  should  not  be  enforced  in  this  State. 
The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 


Jbssb  Stiles,  Appellant,  v.  Romanzo  H.  HAioirr,  Respondent 

Third  Department,  January  8.  1908. 

Partnership  accounting  —  interest  on  account  stated— interest  on  firm 
money  held  by  partner. 

Where  partners  have  adjusted  their  accounts  in  a  transaction  and  agreed  that 
one  owes  the  other  a  certain  sum,  in  an  action  subsequently  brought  for  an 
accounting  as  to  an  independent  transaction  it  is  error  to  charge  the  firm  with 
interest  upon  thi^t  amount,  for  it  should  be  charged  to  the  partner  who  it  was 
agreed  was  the  debtor. 

Under  a  contract  of  partnership  providing  that  all  moneys  received  by  the  part- 
ners should  be  credited  to  the  account  of  the  enterprise,  a  partner  who  has 
received  money  and  had  the  benefit  thereof  must  pay  interest  to  the  firm  for 
its  use. 
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Appeal  by  the  plaintiff,  Jesse  Stiles,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Saratoga  on  the  3d  day  of  December, 
1906,  upon  the  report  of  a  referee. 

Jesse  StileSy  for  the  appellant,  in  person. 
Will  W.  Smithy  for  the  respondent. 

COCHKAKB,  J. : 

This  is  an  action  for  a  partnership  accounting.  The  parties  as 
copartners  conducted  a  lumber  business  concerning  the  lumber  on 
a  farm  known  as  the  Gibbs  faruL  This  business  was  concluded  on 
December  11,  1899,  when  the  parties  stated  and  adjusted  all  their 
accounts  and  transactions  between  themselves  and  agreed  that  the 
defendant  was  indebted  to  the  plaintiff  in  the  sum  of  $939.34.  The 
complaint  so  alleges  and  the  referee  has  so  found  except  that  he 
has  reduced  sucli  amount  to  $871.77  because  of  an  admitted  mutual 
mistake  between  the  parties  in  making  such  adjustment.  Such 
amount  was  not  paid  by  defendant. 

On  the  same  day  the  parties  entered  into  a  written  contract  as 
copartners  concerning  the  lumber  on  another  farm  known  as  the 
Cookingham  farm.  This  second  transaction  has  also  been  con- 
claded  and  the  principal  controversy  relates  to  the  adjustment  of 
the  accounts  concerning  such  transaction.  By  such  written  contract 
it  was  agreed  that  all  moneys  advanced  by  either  party  should  draw 
interest  until  returned. 

The  referee  has  found  that  the  plaintiff  advanced  in  the  Cooking- 
ham  enterprise  $1,302.35,  and  that  the  interest  on  such  advancement 
"  together  with  interest  on  the  amount  due  him  upon  the  settlement 
of  the  Gibbs  farm  enterprise"  was  138.39,  and  that  plaintiff, 
received  from  such  Cookingham  enterprise  $3,096.07;  that  the 
defendant  advanced  $3,623.17;  that  the  interest  on  such  advance- 
ment at  the  time  of  the  commencement  of  this  action  was  $191.01 ; 
that  the  defendant  under  the  contract  was  entitled  to  $392  for  serv- 
ices ;  and  that  he  received  out  of  the  enterprise  $3,174.65.  By  mak- 
ing an  adjustment  of  balances  the  referee  accordingly  found  that  plain- 
tiff was  indebted  to  defendant  at  the  time  of  the  commencement  of 
the  action  December  19,  1903,  on  account  of  both  the  Gibbs  and 
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Cooldngliaui  transactions  in  the  sum  of  $471>U)  vvliicli,  witli  the 
interest  to  December  3,1906,  the  time  when  judgment  was  entered, 
amounted  to  $554.67. 

In  arriving  at  such  result  the  referee  lias  treated  the  balance  of 
$871.77  due  plaintiff  on  the  Gibbs  transaction  as  if  it  were  a  debt 
due  him  from  the  firm  and  not  from  defendant  individually.  Plaintiff 
has  been  allowed  interest  thereon  from  the  firm  until  it  was  extin- 
guished by  what  he  received  from  the  Cookingliam  transaction  the 
same  as  if  it  were  an  advancement  by  liim  of  capital  in  (hat 
transaction  and  defendant  pereonally  has  not  been  charged  with 
interest  thereon  but  only  with  the  princiiml  in  offsetting  such  prin- 
cipal against  what  was  due  him  on  the  Cookingham  transaction 
December,  1903,  when  this  action  was  commenced.  The  Gibbs  and 
Cookingham  enterprises  were  entirely  distinct  from  each  other 
They  depended  on  different  contracts.  The  Cookingham  contract 
wfls  not  made  until  after  the  completion  of  the  Gibbs  transaction 
and  the  nmtual  settlement  and  adjustment  of  the  parties  in  refer- 
ence thereto.  Defendant  personally  owed  plaintiff  $871.77  as 
liquidated  and  agreed  upon  between  themselves  before  they  made 
the  Cookingham  contract.  Defendant,  therefore,  should  be  person- 
ally charged  with  interest  on  this  latter  amount.  Such  interest  to 
the  time  of  the  commencement  of  the  action  December  19,  1903, 
was  $210.34.  Plaintiff,  however,  should,  therefore,  not  receive 
crefdit  from  the  lirm  as  found  by  the  referee  for  "  interest  on  the 
amount  due  him  upon  the  settlement  of  the  Gibbs  farm  enterprise.'* 
Such  interest  with  which  he  has  been  improperly  credited  and 
which  has  been  improperly  charged  to  the  firm  is  $53.65.  It  also 
appears  that  in  December,  1900,  plaintiff  had  received  from  the 
firm  on  account  of  the  Cookingham  transaction  $1,152.70  more 
than  sufficient  to  pay  for  all  advancements  made  by  him  including 
interest.  Defendant  on  the  other  hand  advanced  to  the  firm 
moneys  in  excess  of  what  he  received.  The  contract  provides 
that  the  money  so  received  by  plaintiff  was  to  be  credited 
to  the  account  of  the  enterprise  and  as  plaintiff  has  person- 
ally had  the  benefit  thereof  he  should  pay  to  the  firm  the  inter- 
est thereon.  Such  interest  for  the  intervening  three  years  to 
the  time  of  the  commencement  of  the  action  is  $207.48.  Plaintiff 
received  subsequent  moneys  from  the  firm,  but  the  times  and  cir- 
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cunistaiices  concerning'  the  same  are  too  indefinite  to  form  a  basis 
fora  compiitiition  of  interest.  Crediting  the  firm,  therefore,  as 
against  the  plaintiff  with  tlie  above  items  of  $53.G5  and  $207.48, 
and  charging  defendant  personally  with  the  above  item  of  $210.34, 
there  was  due  defendant  from  plaintiff  on  December  19,  1903, 
$391.88  instead  of  $471.60,  and  on  December  3,  190G,  when  judg- 
ment was  entered,  $461.05  instead  of  $554.67.  In  all  other  respects 
the  judgment  is  right. 

The  judgment  should,  therefore,  be  modified  by  deducting  there- 
from ninety -three  dollars  and  sixty-two  cents  as  of  December  3, 
1906,  the  date  of  its  entry,  and  as  so  modified  affii*med,  without 
costs. 

All  concurred. 

Judgment  modified  by  deducting  therefrom  ninety-three  dollars 
and  sixty-two  cents  as  of  December  3,  1906,  the  date  of  its  entry, 
and  as  so  modified  unanimously  affirmed,  without  costs. 


Levi  IIayne,  Respondent,  Appellant,  v.  William  E.  Van  Epps, 
Appellant,  Respondent. 

Third  Department,  January  8,  1908. 

Mortgage  —  action   to  recover   the  consideratioii   of  a   building-loan 
mortgage  —  payment  to  third  person  —  new  trial. 

When  in  an  action  by  a  mortgagor  against  his  mortgagee  to  recover  the  considera- 
tion of  a  building-loan  mortgage,  the  president  of  the  firm  which  furnished 
the  lumber  for  the  building  testifies  that  the  mortgagor  agreed  that  the  consid- 
eration should  be  paid  direct  to  him  by  the  plaintiff's  attorney  when  received 
from  the  mortgagee,  it  is  error  to  direct  judgment  for  the  plaintiff  for  an 
installment  which  was  paid  to  such  president  by  the  defendant. 

Appeal  by  the  plaintiff,  Levi  Hayne,  and  by  the  defendant, 
William  E.  Van  Epps,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Schenectady  on  the  14th  day  of  February,  1907,  upon  the  verdict  of 
ajnry  rendered  by  direction  of  the  court  after  a  trial  at  the  Schenec- 
tady Trial  Term,  and  also   an  appeal  by  the  defendant  from  an 
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orJfcr  entered  in  said  clerk's  office  on  tlie  12th  day  of  March,  1907, 
denying  the  defendant's  motion  for  a  new  trial  made  npon  the 
minntcs. 

Tiiecaseon  a  former  appeal  is  reported  in  114  Appellate  Division, 
278,  where  the  facts  are  stated. 

Frank  Cooper^  for  the  plaintiff. 

Ilenrxj  V.  Borat  and  George  C.  Stewart^  for  the  defendant. 

Cochrane,  J. : 

The  trial  court  submitted  to  the  jury  specific  questions  as  to 
whether  Mr.  Stewart  was  the  agent  of  plaintiff  and  authorized  to 
receive  for  him  the  consideration  of  the  mortgage  or  to  direct  the 
defendant  to  pay  the  same  to  the  Mohawk  Valley  Lumber  Com- 
pany. These  questions  were  answered  by  the  jury  in  the  negative. 
The  court  thereupon,  disregarding  the  special  vei*dict  of  the  jury, 
held  as  matter  of  law  that  Stewart  was  the  agent  of  the  plaintiff 
and  that  payments  to  him  by  the  defendant  were  equivalent  to 
payments  to  the  plaintiff. 

It  appeared  at  this  trial  that  defendant  paid  $2,200  of  the  con- 
sideration of  the  mortgage  to  Stewart  and  the  remaining  $300 
directly  to  Mr.  Burr,  the  president  of  the  Mohawk  Valley  Lumber 
Company.  For  this  latter  amount,  with  interest,  the  court  directed 
a  verdict  in  favor  of  plaintiff  and  from  the  judgment  entered  on 
such  verdict  the  defendant  appeals. 

Plaintiff  appeals  because  the  court  did  not  direct  a  verdict  in  his 
favor  for  $1,900  and  interest,  that  being  the  entire  consideration 
of  the  mortgage  except  $600  whicli  he  admits  was  paid  on  his  order 
to  Stewart. 

On  this  trial  Mr.  Burr  testified  that  it  was  agreed  between  plain- 
tiff and  himself  when  the  mortgage  was  executed  that  the  consider- 
ation thereof  was  to  be  paid  directly  to  him  as  president  of  the  lum- 
ber company  without  any  order  to  that  effect  in  payment  for  the 
lumber  which  was  to  be  used  in  the  construction  of  the  house  cov- 
ered by  the  mortgage  and  another  house.  His  testimony  is  as  follows : 
"  I  told  him  (plaintiff)  I  would  not  be  subject  to  his  giving  me  an 
order  from  time  to  time ;  that  that  money  must  be  paid  me  directly 
from  Mr.  Stewart  as  it  was  earned,  and  Mr.  Hayne  consented  to  it ; 
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Mr.  Hayue  said  to  me  that  then  lie  could  draw  on  Mr.  Sullivan's 
mortgage  and  wonLi  not  have  to  pay  out  any  more  for  lumber. 
Sullivan's  mortgage  was  for  $3,600  and  covered  the  east  lot ;  and 
Mr.  Hayne  said  I  could  draw  the  money  on  the  Van  Epps  mort- 
gage in  order  to  pay  the  lumber  bill  on  both  those  houses.  I  was 
famishing  lumber  for  both  houses ;  and  Mr.  Hayne  said  that  I  could 
draw  the  money  on  the  Van  Epps  mortgage  to  pay  the  lumber  bill 
not  only  on  the  Van  Epps  house,  but  also  on  the  Finch  house  in 
order  that  he  might  be  free  to  draw  the  money  from  the  Sullivan 
mortgage  to  use  on  other  houses."  Stewart  testified  to  substantially 
the  same  facts.  It  was  Burr  who  procured  the  defendant  to  take 
the  mortgage  in  question.  Burr  furnished  the  name  of  the  mort- 
gagee to  Stewart  who  was  the  attorney  for  the  lumber  company 
and  had  been  for  some  time  prior  to  the  transaction  in  question,  and 
Stewart  told  plaintiff  that  defendant  would  take  the  mortgage. 
Stewart  turned  over  to  Burr  the  $2,200  received  by  him  of 
defendant. 

If  such  evidence  be  true  the  whole  consideration  of  the  mortgage 
was  paid  by  defendant  in  entire  accord  with  plaintiff's  authority  and 
a^eement  whether  paid  directly  to  Burr  or  through  Stewart,  and  it 
was  wrong  for  the  trial  court  to  direct  a  judgment  for  any  amount 
in  favor  of  plaintiff.  This  is  true  independently  of  the  question  of 
Stewart's  relation  to  plaintiff.  We  liave  now  the  question  of 
Burr's  authority  to  receive  the  money  for  the  lumber  company 
which  question  was  not  raised  on  the  first  trial,  and  as  Burr  testified 
directly  to  such  authority  a  verdict  could  not  be  directed  against  the 
defendant  Such  theory  of  the  case,  however,  was  not  considered 
either  by  the  court  or  jury.  It  would  not  be  profitable  in  view 
of  the  fact  that  both  parties  are  appealing  to  attempt  to  fix  the 
responsibility  for  such  omission.  Both  parties  are  dissatisfied  with  . 
the  judgment  and  under  the  circumstances  a  new  trial  should  be 
granted. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  witii  costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 

to  abide  event. 
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In  the  Matter  of  the  Sale  and  Conveyance  of  a  Lot  and  Shop  on 
the  East  Side  of  Broad  Street  in  Lestershire,  Broome  County, 
New  York,  Assessed  to  Mabsbna  H.  McIntyrk,  for  Unpaid 
State  and  Connty  Taxes  for  the  Tear  1900. 

Mabsena   H.   MoIntyre  and  Emma  C.   MoIntyre,   Appellants; 
Cyrus  A.  Wheaton,  Respondent. 

Third  Department,  January  8,  1908. 

Tax  sale  —  statutes  —  repeal  —  jurisdiction — waiver. 

Chapter  89  of  the  Laws  of  1892,  providing  for  the  sale  of  property  for  unpaid 
taxes  in  Broome  county,  was  repealed  by  implication  by  the  General  Tax  Law 
(Laws  of  1896,  chap.  908)  which  was  enacted  to  establish  a  uuiform  procedure 
throughout  the  State. 

A  party  who  fails  to  object  to  the  validity  of  a  sale  under  such  repealed  act  does 
Dot  thereby  waive  his  rights,  but  may  raise  the  question  on  appeal,  for,  as  the 
court  was  without  jurisdiction,  the  order  of  sale  was  a  nullity  and  does  not 
estop  even  a  consenting  party. 

Appeal  by  Marsena  H.  Mclntjre  and  another  from  an  order  of 
the  County  Court  of  Broome  county,  entered  in  the  office  of  the 
clerk  of  said  county  on  the  27th  day  of  November,  1906,  declaring 
the  absolute  title  in  fee  to  certain  premises  to  be  vested  in  the 
respondent. 

J.  L,  Greene  [Ilinman^  Howard  cfe  KatteU  of  counsel],  for  the 
appellants. 

Farley  &  Riley  [E,  C.  Moody  of  counsel],  for  the  respondent. 

Cochrane,  J. : 

For  tlie  collection  of  unpaid  taxes  arising  in  the  year  1900  the 
appellants'  property  has  been  sold  to  the  respondent  by  the  county 
treasurer  of  Broome  county.  The  proceedings  relating  to  such 
sale  were  had  pursuant  to  chapter  39  of  the  Laws  of  1892  entitled 
"  An  act  in  relation  to  the  collection  of  taxes  in  Broome  county, 
and  to  authorize  and  provide  for  the  sale  of  property  for  unpaid 
taxes  in  said  connty."  The  proceedings  have  been  in  conformity 
to  that  statute  and  culminated  in  the  order  appealed  from  which 
was  granted  pursuant  to  sections  16  and  17  of  the  statute  which  eeo- 
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tions  constitute  the  only  and  final  steps  to  be  taken  by  the  court  or 
a  judge  thereof  in  order  to  perfect  the  title  conveyed  by  the  county 
treasurer. 

We  are  not  now  concerned  with  the  legality  of  this  particular 
tax  or  with  the  right  of  the  assessors  to  make  the  assessment  wliich 
resulted  therein  or  with  the  method  pursued  in  making  such  assess- 
ment. The  question  before  us  relates  solely  to  the  method  of 
enforcing  the  collection  of  unpaid  taxes  in  Broome  county. 

The  General  Tax  Law  (Laws  of  1896,  chap.  908,  as  amd.)  was 
enacted  for  the  purpose  of  establishing  generally  a  uniform  pro- 
cedure throughout  the  State.  The  scheme  and  plan  thereby  pro- 
vided for  the  enforcement  and  collection  of  unpaid  taxes  is  different 
from  that  which  obtains  under  the  act  of  1892  applicable  to  Broome 
county.  That  the  latter  act  was  by  implication  repealed  by  the 
General  Tax  Law  of  1896  is  conclusively  demonstrated  by  the  case  of 
Matter  of  Troy  Press  Company  (115  App.  Div.  25)  decided  by 
this  court  and  affirmed  by  the  Court  of  Appeals  (187  K  Y.  279), 
and  nothing  need  be  added  to  the  opinions  in  that  case. 

This  question  as  to  the  repeal  of  the  act  of  1892  was  not  raised 
in  the  court  below  or  at  least  was  not  discussed  or  specifically 
called  to  the  attention  of  the  learned  county  judge.  The  respond- 
ent now  claims  that  such  question  has,  therefore,  been  waived.  A 
party  may  sometimes  waive  a  statutory  provision  in  his  own  favor, 
but  that  principle  finds  no  application  here  for  the  reason  that  the 
county  judge  was  without  jurisdiction  to  entertain  the  proceeding. 
The  repeal  of  the  act  of  1892  obliterated  it  as  effectually  as  though 
it  had  never  existed  and  left  the  County  Court  without  authority 
to  act.  The  proceedings  in  that  court  were  absolutely  coram  non 
jvdice.  The  order  made  is  a  nullity  and  does  not  estop  even  a-  con- 
Benting  party.  {Matter  of  Walker^  136  N.  Y.  20,  29 ;  People  ex 
rd,  Pulman  v.  Henion^  64  Hun,  471,  476 ;  Fiester  v.  Shepard^  92 
N.  Y.  251 ;  Burk  v.  Ayers,  19  Hun,  17,  24.) 

The  final  order  should  be  reversed,  without  costs,  and  the 
proceeding  dismissed,  without  costs. 

All  concurred. 

Final  order  reversed,  without  costs,  and  proceeding  dismissed, 
without  costs. 
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Heath  Dry  Gas  Company,  Respondent,  v.  Benjamin  Hurd  and 
Louis  Lke  Hagoin,  Appellants. 

Third  Department,  January  S,  1908. 

Pleading— contract—  sales  —  complaint  setting  forth  express  warranty 
—  implied  warranty  by  manufacturer — latent  defects  —  when  warranty 
siirviTes  acceptance  —  offer  to  return  —  liberal  construction — objection 
to  sufficiency  of  complaint. 

An  allegation  that  the  defendant  contracted  to  manufacture  and  deliver  carburet- 
ers which  were  to  be  constructed  in  a  carefu],  workmanlike  and  skillful  man- 
ner, and  to  answer  the  purposes  and  do  the  work  for  which  they  were  intended, 
and  that  plaintiff,  relying  on  said  contract  and  believing  that  they  were  so 
constructed,  accepted  them  and  used  them,  states  an  express  warranty  of 
quality. 

In  any  event  the  complaint  states  a  cause  of  action  for  the  breach  of  an  implied 
warranty,  for,  under  an  averment  that  a  contract  is  with  a  manufacturer,  every 
fact  essential  to  a  warranty  is  impliedly  alleged  and  provable. 

The  defendant's  obligation  survived  the  acceptance  of  the  carbureters,  since  the 
defects  were  latent  and  not  apparent  on  inspectioa. 

The  fact  that  the  vendee  had  used  and  sold  a  large  number  of  the  carbureters 
before  discovering  the  defect  made  it  unnecessary  for  him  to  offer  to  return 
them,  and-  he  will  not  be  deemed  to  have  waived  the  breach  of  warranty. 

A  cause  of  action  is  stated  whenever  the  requisite  allegations  can  be  fairly 
gathered  from  all  the  averments,  although  the  facts  are  imperfectly  or 
argumentatively  averred. 

An  objection  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  if  well  taken,  is  not  only  a  complete  answer  to  a  demurrer  to  a 
separate  defense  but  should  result  in  the  dismissal  of  the  complaint. 

Cochrane,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  Benjamin  Hurd  and  another,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Saratoga  on 
the  26th  day  of  March,  1907,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Saratoga  Special  Term,  sustaining  the  plaintiff's 
demurrer  to  the  first  separate  defense  set  forth  in  the  defendants' 
amended  answer. 

Adelbert  J.  Smith  and  Harold  Tappin^  for  the  appellants. 

Edgar  T.  Brackett  and  Hiram  C,  Todd^  for  the  respondent. 
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Sewell,  J. : 

The  defendants  do  not  claim  that  the  defense  demurred  to  is 
snfiScient,  but  raise  the  objection  that  the  complaint  itself  does  not 
Btate  facts  sufficient  to  constitute  a  cause  of  action. 

It  is  well  settled  that  such  an  objection,  if  well  taken,  is  not  only 
a  complete  answer  to  the  demurrer,  but  should  result  in  the 
dismissal  of  the  complaint.     {People  v.  Booths  32  N.  Y.  397.) 

The  only  question,  therefore,  to  be  considered  upon  this  appeal 
is  whether  a  cause  of  action  is  stated  in  the  complaint.  The  alle- 
gations of  the  complaint,  summarized,  are,  that"" the  plaintiff  and  the 
defendants  entered  into  a  contract,  whereby  the  defendants  agreed 
to  construct  carbureters  for  the  plaintiff  in  such  lots  as  should  be 
ordered  ;  that  the  carbureters  were  to  be  constructed  in  a  careful, 
workmanlike  and  skillful  manner;  that  the  plaintiff  ordered  225 
carbureters  to  be  construcled  by  the  defendants ;  that  the  defend- 
ants constructed  and  delivered  151 ;  that  the  plaintiff  relying  upon 
said  contract  and  believing  that  the  carbureters  were  constructed  in 
a  careful,  workmanlike  and  skillful  manner,  and  not  otherwise, 
received  the  same  and  proceeded  to  and  did  use  the  carbureters  in 
its  business,  and  did  sell  a  large  number  to  its  patrons  and  custom- 
ers; that  they  were  improperly,  carelessly,  unskillfully  and  negli- 
gently constructed  and  made  useless  and  valueless  to  the  plaintiff, 
and  have  failed  in  all  respects  to  do  the  work  intended  to  be  done 
by  them  as  provided  in  said  agreement;  that  the  plaintiff  was 
unable  to  see  the  defects  in  the  construction  by  reason  of  the  nature 
of  the  construction,  the  defective  and  insufficient  parts  being  hidden 
from  view  or  inspection  ;  that  plaintiff  did  not  learn  of  said  defects 
until  it  had  sold  a  great  many  and  they  had  been  returned  as  defec- 
tive ;  that  the  plaintiff  has  been  put  to  great  expense  in  having  the 
improper  construction  of  the  carbureters  remedied  and  repaired  so 
that  they  could  be  used  for  the  purpose  contemplated  by  the  agree- 
ment and  intended  for  them,  and  so  that  they  would  do  the  work 
intended  to  be  done  by  them  as  provided  in  said  agreement,  and 
that  the  plaintiff  has  suffered  damage  in  the  sum  of  $10,000. 

Giving  these  allegations  a  liberal  construction,  I  think  that  an 
express  warranty  was  alleged.  A  cause  of  action  is  deemed  to  be 
stated  in  a  complaint  whenever  the  requisite  allegations  can  be  fairly 
gathered  from  all  the  averments,  though  the  facts  are  imperfectly. 
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informally  or  argumentatively  averred,  and  the  pleading  deficient 
in  technical  language.  {Zabrishie  v.  Smithy  18  N.  Y.  330 ;  Sa/nr 
dera  v.  Sautter^  126  id.  193.)  No  particular  phraseology  is  required 
to  constitute  a  warranty.  It  is  a  general  rule  that  whatever  a  seller 
represents  at  the  time  of  a  sale  is  a  warranty.  {Hawkins  v.  Pern- 
berton,  51  N.  Y.  198.) 

Here  was  a  positive  affirmation  that  the  carbureters  shonld  be 
constructed  in  a  careful,  workmanlike  and  skillful  manner.  Aside 
from  this  it  may  be  fairly  implied  from  other  allegations  of  the 
complaint  that  it  was  also  agreed  that  the  carbureters  should  answer 
the  purposes  and  do  the  work  intended  to  be  done  by  them. 

I  am  quite  clear  that  the  representations  as  to  the  construction  of 
the  carbureters  constituted  a  warranty,  but  assuming,  as  we  may  for 
the  argument,  that  there  was  no  express  warranty,  the  complaint 
contains  a  sufficient  cause  of  action  for  the  recovery  of  damages  for 
the  breach  of  an  implied  warranty.  Under  the  averment  that  the 
agreement  was  with  the  manufacturer,  every  fact  essential  to  a  war- 
ranty is  impliedly  alleged  and  provable.  This  statement  imports  a 
contract  or  warranty  tliat  the  carbureters  shall  be  free  from  latent 
defects  growing  out  of  the  process  of  manufacture,  that  they  shall 
be  merchantable  and  fit  for  the  purposes  intended. 

I  can  see  no  reason  why  the  obligation  of  the  defendants  did  not, 
under  the  circumstances  in  this  case,  survive  the  plaintifiPs  accept- 
ance and  use  of  the  property.  Where  the  defects  are  latent  and 
not  apparent  on  inspection,  there  is  no  occasion  for  refusing  to 
accept  the  property,  and  it  cannot  be  presumed  from  an  acceptance 
that  the  vendee  intended  to  accept  an  inferior  article  as  a  substantial 
compliance  with  the  contract  or  as  satisfactory  to  him. 

Assuming  that  the  general  rule  is,  when  articles  are  manufac- 
tured and  sold  under  an  executory  contract  like  the  one  in  question, 
that  as  soon  as  defects  are  ascertained  the  vendee  must  offer  to 
return  the  property,  or  be  held  to  have  waived  the  breach  of 
warranty,  the  fact  that  the  plaintiflE  did  not  learn  of  the  defects 
until  it  had  used  the  carbureters  and  sold  a  large  number  makes  this 
case  an  exception  to  the  rule. 

Under  such  circumstances  there  is  a  good  reason  and  an  excuse  for 
retaining  the  property,  and  tlie  failure  to  return  cannot  be  con- 
strued into  a  waiver  of  the  breach  of  contract.     {CarleUm  v.  Lom- 
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hardy  Ayres  <&  Co.^  149  N.  Y.  137 ;  Bierman  v.  Citj/  Mills  Co,y 
151  id.  482.) 

We  are,  therefore,  of  the  opinion  that  the  trial  court  correctly 
held  that  the  facts  stated  in  the  complaint  were  sufficient  to  con- 
stitute a  cause  of  action,  and  the  judgment  must  be  affirmed,  with 
costs. 

All  concurred ;  Smith,  P.  J.,  in  result,  except  Ooohbane,  J.,  who 
dissented  in  opinion. 

CocHBANE,  J.  (dissenting) : 

I  dissent.  The  contract  of  sale  alleged  in  the  complaint  is  execu- 
tory. The  express  warranty,  if  any,  alleged  to  have  been  broken  is 
only  such  as  the  law  implies.  In  Heed  v.  Jiandall  (29  N.  Y.  358, 
362)  it  was  said:  '^In  legal  effect,  therefore,  the  agreement  as  to 
which  the  breach  was  alleged  was  the  same  as  the  law  would  imply 
in  the  absence  of  words  of  express  contract.  It  would  be  estab- 
lished upon  proof  of  a  contract  to  sell  and  deliver  the  tobacco  at  a 
futnre  time,  and  without  proof  of  express  words  between  the  par- 
ties, and  if  express  words  were  used  between  the  parties,  yet  super- 
adding to  the  terms  of  a  contract  words  expressing  an  obligation 
which  the  law  implies,  does  not  change  the  nature  or  extent  of  the 
obligation  or  the  remedy  upon  it."  That  case  has  been  frequently 
cited  and  discussed,  but  I  am  not  aware  that  the  principle  involved 
in  the  foregoing  quotation  has  ever  been  questioned.  The  precise 
point  was  there  involved  and  decided.  The  complaint  was  quite  as 
comprehensive  and  suggestive  of  inferences  of  an  express  warranty 
as  is  this  complaint,  but  it  was  dismissed  on  the  opening  of  the  case 
because  it  was  not  stated  that  plaintiff  had  offered  to  return  the 
property.  In  Day  v.  Pool  (52  N.  Y.  416)  Judge  Peckham,  con- 
sidering Beed  v.  BandaU^  said  it  was  not  a  case  of  warranty.  He 
also  said  that  case  "  would  have  been  decided  the  other  way  had 
tliere  been  an  express  warranty  as  to  the  quality  of  the  tobacco. 
The  court  held  there  was  no  warranty,  and  that  was  the  ground  of 
the  judgment." 

Although  the  defects  in  the  property  involved  herein  were  not 
discoverable  when  the  property  was  received  by  plaintiff,  the  com- 
pUint  shows  that  such  defects  were  subsequently  discovered,  and 
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the  plaintiff  then  exercised  dominion  over  the  property  without 
offering  to  return  it.  It  also  appears  from  the  complaint  that  such 
property  could  have  been  returned  after  the  defects  were  discov- 
ered. To  say  that  where  the  defects  do  not  appear  upon  inspection 
it  cannot  be  presumed  from  an  acceptance  that  the  vendee  intended 
to  accept  an  inferior  article  as  a  compliance  with  the  contract  is 
merely  the  assertion  of  a  truism.  If  the  property  can  be  returned 
after  the  defects  are  discovered,  there  is  no  reason  in  principle  or 
on  authority  why  such  return  should  not  be  made,  although  the 
property  had  been  previously  accepted  in  ignorance  of  defects  not 
then  discoverable.  And  that  the  vendee  must,  under  such  circum- 
stances, return  or  offer  to  return  the  property,  notwithstanding  its 
prior  acceptance,  was  expressly  held  in  the  case  of  Crane  Company 
V.  Collins  (103  App.  Div.  480),  w^hich  case  clearly  distinguishes 
Carleton  v.  Lombard^  Ayres  cfe  Co,  (149  N.  Y.  137)  and  Bier- 
7nan  v.  City  Mills  Co.  (151  id.  482),  cited  in  the  prevailing 
opinion  herein.  The  court  said:  "It  can  make  no  difference 
when  the  defect  of  quality  is  discovered.  If  the  defect  is  latent 
and  can  only  be  discovered  by  a  use  of  the  articles,  which  use 
in  itself  is  a  conversion  of  the  goods  sold,  or  such  a  use  of  the  goods 
that  it  is  impossible  to  return  them,  then  of  course  the  obligation 
to  return  does  not  exist,  for  a  return  of  the  articles  sold  is  rendered 
impossible  by  relying  upon  the  representations  of  the  vendor ;  and 
this  was  the  case  of  Bierman  v.  City  Mills  Co.  {supra)  and  Carle- 
ton  V.  Lombard^  Ayres  iSk  Co.  {supra) ;  but  where,  after  the  defect 
is  discovered,  the  vendee  has  an  opportunity  to  return  the  goods,  a 
retention  of  the  goods  precludes  the  vendee  from  alleging  that  the 
articles  were  not  of  the  description  and  quality  provided  for  in  the 
contract."  That  case  was  cited  by  this  court  approvingly  and  with 
unusual  emphasis  in  Tompkins  v.  Lamb  (121  App.  Div.  371). 

The  complaint  in  this  case  shows  that  such  of  the  articles  as  were 
sold  by  plaintiff  were  returned  to  it,  and  it  cannot  reasonably  be 
claimed  that  it  was  not  in  its  power  to  return  the  articles  to  defend- 
ants substantially  unchanged  after  discovering  the  defects.  The 
rule  requiring  the  vendee  of  property  with  an  implied  warranty  in 
an  executory  contract  to  offer  to  return  it  is  for  the  benefit  of  the 
vendor,  that  he  may  protect  himself  and  take  such  steps  as  he  deems 
advisable  to  minimize  the  damages.     The  vendee  may  Aot  assume 
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to  decide  for  the  vendor  that  the  latter  would  not  elect  to  take  back 
the  property  because  of  some  slight  modifications,  or  because  a  few 
of  many  articles  could  not  be  returned.  If  it  is  within  the  power 
of  the  vendee  to  substantially  return  the  property  without  prejudice 
to  himself  because  of  its  changed  condition  or  use,  he  should  offer 
to  do  80  before  seeking  to  impose  on  the  vendor  a  different  liability 
or  a  different  measure  of  damages. 

If,  then,  there  is  no  express  or  collateral  warranty  alleged  in  the 
complaint  other  than  such  as  the  law  implies,  such  complaint  is 
insufficient  in  the  absence  of  an  allegation  of  an  offer  to  return  the 
property.  {Coplaj/  Iron  Company  v.  Pope^  108  N.  Y.  232 ;  Heed 
V.  BandaUj  supra.) 

Interlocutory  judgment  aflSrmed,  with  costs,  with  leave  to  defend- 
ants on  payment,  within  twenty  days,  of  such  costs  and  of  the  costs 
in  the  court  below  to  serve  an  amended  answer. 


HoBACE  Inman  and  Habby  A.  Inman,  Respondents,  v.  F.  N.  Bubt 
Company,  Appellant. 

Third  Department,  January  8,  1908. 

Contract  ~  novation  —  sale  of  foctoriea  and  machinery  —  unaccepted 
macMne  not  included  —  Statute  of  Frauds  —  letter  not  conatituting 
contract. 

To  constitute  a  contract  of  novation  the  original  obligation  must  be  extinguished 
and  there  must  be  a  mutual  agreement  among  the  parties  to  tlie  old  obligation 
and  the  new  wherebj  the  new  obligation  is  substituted  for  the  old. 

The  purchase  by  A  of  a  manufacturing  plant  from  B,  with  '*  all  machinery  and 
appliances  *  *  *  in  and  around  the  box  factories/'  does  not  make  A 
liable  to  C  for  a  machine  on  the  premises  which  B  had  ordered  from  C  but 
refused  to  accept  and  pay  for,  and  a  substitution  of  parties  is  not  shown  by  a 
subsequent  letter  from  A  to  C  stating  that  the  machine  was  unsatisfactory  and 
giving  C  a  specified  time  to  remedy  defects,  especially  where  C  subsequent  to 
A's  purchase  of  the  plant  demanded  payment  of  B. 

A.  letter  from  A  to  C  acknowledging  the  receipt  of  new  parts  to  repair  the 
machine,  but  stating  that  it  is  still  unsatisfactory  and  giving  C  a  week  to 
demonstrate  that  it  can  do  satisfactory  work,  does  not  make  A  liable,  for  even 
if  the  letter  contains  any  agreement  it  is  insufficient  in  form  to  comply  with  the 
Statute  of  Frauds  as  no  consideration  or  terms  of  purchase  are  expressed  nor 
reference  made  to  any  other  agreement  containing  them. 
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Appeal  by  the  defendant,  the  F.  N.  Burt  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflEs,  entered 
in  the  office  of  the  clerk  of  the  county  of  Montgomery  on  tlie  16th 
day  of  July,  1907,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  16th  day  of  July,  1907, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  tli6 
minutes. 

Wall(ice  Thayer^  for  the  appellant. 

Hen/ry  V.  Borst^  for  the  respondents. 

Sewell,  J. : 

The  complaint  alleges  that  on  or  about  the  1st  day  of  November, 
1906,  the  plaintiffs  sold  and  delivered  a  machine,  known  as  a  lining 
and  drying  machine,  for  which  the  defendant  promised  and  agreed 
to  pay  the  sum  of  $1,100. 

The  plaintiffs  attempted  to  establish  the  liability  of  the  defendant 
by  proof  showing  that  in  January,  1904,  they  entered  into  an  agree- 
ment with  one  Fred  N.  Burt,  whereby  they  were  to  manufacture, 
erect  and  complete  the  machine  in  question  for  the  sum  of  $1,100, 
which  Burt  agreed  to  pay ;  that  the  machine  was  constructed  and 
set  up  in  Burt's  factory  about  March  1,  1905 ;  that  Burt  claimed  it 
would  not  do  the  work  it  was  intended  to  perform,  and  refused  to 
accept  and  pay  for  it ;  that  on  the  Ist  day  of  September,  1906,  Burt 
transferred  to  the  defendant  by  a  bill  of  sale  "All  machinery,  appli- 
ances, tools,  chattels  and  personal  property  of  every  kind  and 
description  in  and  around  the  box  factories  'A,'  *B'  and  'C  oper- 
ated by  first  party  in  the  city  of  Buffalo,  W.  Y.,  it  being  intended 
by  this  instrument  to  transfer  and  convey  to  second  party  all  of  the 
personal  property  owned  by  the  first  pertaining  and  appertaining  to 
his  paper  box  and  litliographic  printing  b':8ine8s,  conducted  hereto- 
fore in  the  city  of  Buffalo  under  the  name  of  Fred  N.  Burt,"  and 
that  a  letter  was  thereafter  written  in  behalf  of  the  defendant 
company,  of  which  the  following  is  a  copy : 

"  Octoher  Uth,  1906. 
"  Inman  Mfg.  Co., 

"Amsterdam,  N.  T. : 

"  Gentlemen. —  Since  receiving  your  last  letter  we  have  received 

new  parts  and  new  canvas,  and  put  them  on  the  hning  machine, 
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and  have  done  onr  best  to  get  the  machine  to  do  satisfactory  work, 
bnt  we  have  not  yet  met  witli  any  success.  We  will  let  the  machine 
stand  until  November  first,  and  if  you  wish  to  come  on  and  satisfy 
yourself  that  it  will  not  do  satisfactory  work,  you  are  at  liberty  to 
do  so. 

''Notwithstanding  all  that  has  been  written  and  said  about  this 
very  unsatisfactory  machine,  we  will  give  you  one  more  chance  to 
demonstrate  that  you  can  make  the  machine  do  satisfactory  work, 
provided  you  make  the  demonstration  between  now  and  November 
first.  Yours  truly, 

"F.N.  BURT  CO." 

It  was  not  shown  that  there  was  a  mutual  arrangement  among 
the  parties,  by  which  the  defendant  assumed  the  contract  with  the 
plain tiflPs  and  the  liability  of  Burt  was  extinguished  or  released ; 
nor  did  it  appear  that  Burt  and  the  defendant  made  any  agreement 
for  the  benefit  of  the  plaintiffs.  On  the  contrary,  the  plaintiffs' 
letter  to  Burt,  dated  October  16,  1906,  in  which  they  wrote,  "  We 
have  filled  our  contract  and  did  first-class  lining  and  sent  new  can- 
vas belt  and  parts  to  take  the  piace  of  temporary  pieces,  as  per 
arrangements  made  with  your  Mr.  Palmer,  and  we  now  demand 
onr  money  as  the  machine  is  your  property,"  shows  that  the  plain- 
tiflFs  were  not  parties  to  any  such  arrangements  or  agreement  by 
adoption  or  otherwise,  and  tliat  they  understood  that  their  contract 
with  Burt  still  subsisted. 

It  is  quite  clear  from  what  appears  in  the  record  that  the  case 
Wfa,8  tried  upon  the  theory  that  the  legal  result  of  the  defendant's 
letter  was  a  substitution  of  parties.  The  court  charged  the  jury 
that  "for  the  purpose  of  this  case,  it  stands  before  you  as  if  the 
defendant  company  liad  made  the  agreement  for  the  purchase  of 
nhe  machine." 

I  think  this  case  is  distinguishable  from  a  case  of  novation.  To 
constitute  a  contract  of  novation  the  original  indebtedness  or  obli- 
gation must  be  extinguished.  There  must  be  a  mutual  agreement 
among  the  parties  to  the  old  and  the  new  obligation,  whereby  the 
new  obligation  is  substituted  for  the  prior  one.  {Ryan  v.  Piatone^ 
89  Hun,  78.)  • 

The  bill  of  sale  executed  by  Burt  only  passed  title  to  the  prop- 
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erty  then  owned  by  him.  It  imported  no  promises  on  the  part  of 
the  defendant  to  purchase  the  machine  or  to  assume  the  contract. 
There  is  nothing  in  the  case  to  show  that  any  of  the  parties 
intended  to  novate,  and  my  conclusion  is  that  the  only  question 
presented  is  whether  the  defendant  became  bound  to  pay  the  pur- 
cliase  price  of  the  machine  by  reason  of  the  letter  of  October  24, 
1906.  I  am  inclined  to  the  view  that  the  letter  does  not  contain 
an  agreement  of  any  kind,  but  it  is  unnecessary  to  consider  that 
question,  for  if  it  imports  a  promise  on  the  part  of  the  defendant  it 
is  insuflScient  in  form  under  the  requirements  of  the  Statute  of 
Frauds.*  It  does  not  express  any  consideration  or  terms  of  pur- 
chase, nor  refer  to  any  agreement  containing  them,  and  it  is  impos- 
sible to  say,  from  the  contents  of  the  letters,  what  the  contract  in 
fact  was,  and  hence  is  wholly  ineffectual  for  the  purposes  of  a  note 
or  memorandum  in  writing  of  any  contract  whatever. 

In  Brauer  v.  Oceanic  S.  N,  Co.  (178  N.  T.  339)  the  court  said : 
"  The  general  rule  is  held  by  this  court  to  be  *  that  a  note  or  memo- 
randum sufficient  to  take  a  contract  out  of  the  operation  of  the 
Statute  of  Frauds  must  state  the  whole  contract  with  reasonable 
certainty  so  that  the  substance  thereof  may  be  made  to  appear  from 
the  record  itself  without  regard  to  parol  evidence,' "  and  cited  Ward 
V.  Haslrouch  (169  N.  Y.407)  and  Drake  v.  Seaman  (97  id.  230). 

It  follows  that  the  order  and  judgment  appealed  from  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concurred ;  Kellogg,  J.,  in  result. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 

♦See  Pers.  Prop.  Law  (Laws  of  1897,  chap.  417),  §  21.—  [Rkp. 
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In  the  Matter  of  the  Appraisal  of  the  Estate  of  Sarah  M.  Harder, 
Deceased,  Relative  to  Taxable  Transfers. 

Edward  L.  Harder  and  Others,  Appellants ;  The  Comptroller  of 
THE  State  of  New  York,  Respondent. 

Third  Department,  January  8,  1908. 

Tax  —  transfer  tax  on  legacy  to  stepson  —  death  of  parents  essential  to 

exemption. 

In  order  to  entitle  a  stepson,  or  his  descendants,  to  the  exemption  from  a  trans^ 
fer  tax  provided  by  section  221  of  the  Tax  Law  it  must  be  shown  not  only  that, 
from  a  time  prior  to  his  fifteenth  birthday,  the  testatrix  bore  to  such  son  the 
mutually  acknowledged  relation  of  a  parent  for  not  less  than  ten  years,  but 
also  that  both  parents  of  the  stepchild  were  dead  when  such  relationship 
commenced. 

If  one  only  of  the  stepson's  parents  were  dead  at  the  commencement  of  such 
relationship,  the  legacy  to  the  stepson  or  his  descendants  is  taxable  at  five 
per  cent. 

Appeal  by  Edward  L.  Harder  and  others  from  an  order  of  the 
Surrogate's  Court  of  the  county  of  Columbia,  entered  in  said  Sur- 
rogate's Court  on  the  23d  day  of  July,  1907,  affirming  an  order 
entered  on  the  3d  day  of  May,  1907,  assessing  a  transfer  tax  upon 
a  legacy  to  the  appellants. 

John  L.  CrandeUj  for  the  appellants. 

Frank  S.  Becker,  for  the  respondent. 

Sewkll,  J. : 

The  only  question  presented  by  this  appeal  is  whether  a  legacy  of 
t5O,O00  to  the  appellants  should  have  been  assessed  at  the  rate  of 
one  or  iive  per  centum.  It  is  conceded  that  the  appellants  are  the 
cliildren  of  Charles  N,  Harder,  a  son  of  Philip  M.  Harder  and  Caro- 
line Nash  Harder ;  that  Caroline  Nash  Harder  died  January  28, 1866 ; 
tliat  Pliilip  M.  Harder  and  the  deceased  were  married  in  October, 
1858,  when  Charles  was  about  four  years  of  age ;  that  for  more 
than  ten  years  thereafter  Cliarles  N.  Harder  lived  in  his  father's 
family  with  the  testatrix,  and  that  she  stood  in  the  mntually 
acknowledged  relation  of  a  parent  during  that  time.    It  is  also  con- 


Digitized  by  VjOOQIC 


78  Matter  of  Harder. 


Third  Department.  January,  1908.  [Vol.  124. 

ceded  that  Philip  M.  Harder  died  August  15, 1904,  and  the  testatrix 
died  January  19,  1907. 

The  surrogate  decided  and  decreed  that  the  legacy  to  the  appel- 
lants was  subject  to  a  transfer  tax  of  five  per  centum  under  section 
221  of  the  Tax  Law  (Laws  of  1896,  chap.  908)  as  amended  by  chap- 
ter 368  of  the  Laws  of  1905. 

Section  221  of  chapter  908  of  the  Laws  of  1896  provided  that 
when  property  or  any  beneficial  interest  passes  by  will  or  the  intes- 
tate laws  of  this  State  to  any  person  to  whom  the  decedent  for  not 
less  than  ten  years  prior  to  such  transfer  stood  in  mutually  acknowl- 
edged relation  of  a  parent,  it  shall  not  be  taxable  unless  it  is  per- 
sonal property  of  the  value  of  $10,000  or  more,  in  which  case  it 
shall  be  taxable  at  the  rate  of  one  per  centum  upon  its  market 
value.  This  section  was  amended  by  chapter  88  of  the  Laws  of 
1898,  and  by  chapter  368  of  the  Laws  of  1905*  by  adding  thereto 
"  provided,  however,  such  relationship  began  at  or  before  the  child's 
fifteenth  birthday  and  was  continuous  for  said  ten  years  thereafter, 
and  provided  also  that  the  parents  of  such  child  shall  be  deceased 
when  such  relationship  commenced." 

There  is  no  force  in  the  contention  of  the  appellants  that  the 
Legislature  did  not  intend  by  this  amendment  to  change  the  exemp- 
tion and  the  amount  of  the  tax  if  one  of  the  parents  of  the  child  was 
living  when  the  relationship  commenced.  The  language  of  the 
amendment  is  clear,  definite  and  certain,  and  while  thei'e  may  be  no 
satisfactory  reason  for  limiting  the  exemption  or  the  rate  of  the  tax 
to  a  case  where  both  parents  were  dead  when  the  relationship  com- 
menced, it  is  certain  that  the  Legislature  has  done  so  and  it  is  the 
duty  of  the  courts  to  give  it  effect. 

The  order  appealed  from,  therefore,  should  be  affirmed,  with 
costs  to  respondent  Comptroller. 

All  concurred. 

Order  affirmed,  with  costs. 

*  Since  amd.  by  Laws  of  1907,  chap.  204.  See,  also,  Laws  of  1901,  chap.  458, 
and  Laws  of  1903,  chap.  41.— [Rep. 
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The  People  of  the  State  of  New  York,  Kespondent,  v.  Chaj^les 
L.  White,  Appellant. 

Third  Department,  January  8,  1008. 

Penalty— Forest,  Fish  and  Game  Law— hunting  deer  with  dogs— sev- 
eral liability  for  penalty. 

Every  person  engaged  in  the  act  of  hunting  deer  with  a  dog  is  individually  liable 
for  the  penalty  proyided  in  the  Forest,  Fish  and  Game  Law.  The  penalty  is 
Dot  intended  as  a  satisfaction  of  the  loss,  but  as  a  punishment  of  the  offenders, 
and  hence  it  is  no  defense  that  other  persons  concerned  in  the  same  act  are  not 
joined  as  defendants,  or  that  the  penalty  sought  to  be  recovered  has  been  paid 
by  tbem.  The  statute  makes  the  offense  several  and  every  offender  sepa- 
rately liable  whether  he  actually  engages  in  the  prohibited  actor  only  counsels, 
I  aids  or  assists  in  its  violation. 

I  Appeal  by  the  defendant,  Charles  L.  White,  from  an  inter- 

I  lociitory  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  St.  Lawrence  on 
\  the  10th  day  of  June,  1907,  upon  the  decision  of  tlie  court,  rendered 
j  after  a  trial  at  the  St.  Lawrence  Special  Terra,  sustaining  the  plain* 
I  tiffs  demurrer  to  the  second  and  third  defenses  set  up  in  the 
I  ■        amended  answer. 

The  action  was  brought  to  recover  penalties  for  violations  of  the 
Forest,  Fish  and  Game  Law. 
I  The  second  defense  alleges  that  four  other  persons  therein  named, 

j  or  some  of  them,  committed  the  several  acts  set  forth  in  the  com- 
plaint, and  incurred  and  became  liable  for  the  penalties,  and  each  of 
tlieni,  sought  to  be  recovered  in  this  action;  that  said  persons,  or 
some  of  them,  were  charged  by  the  plaintiff,  through  its  representa- 
I  tive,  with  having  committed  the  several  acts  complained  of,  and 
with  having  become  liable  for  the  penalties  sought  to  be  recovered 
in  this  action,  and  that  they,  or  some  of  them,  settled,  compromised 
and  paid  the  plaintiff  the  penalties  sought  to  be  recovered  herein  of 
the  defendant.  For  a  third  defense  the  defendant  alleged  a  defect 
of  parties  defendant  for  the  reason  that  the  several  persons  named 
therein,  "  some  or  all  of  them,  committed  the  several  acts  set  forth  in 
the  complaint,  and  incurred  and  became  liable  for  the  penalties 
sought  to  be  recovered  in  this  action,  and  they  or  some  of  them 
should,  therefore,  be  parties  defendant  in  this  action.". 
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Z&wen  E.  Ginn,  for  the  appellant. 
D.  B.  Lucey,  for  the  respondent. 

Sewell,  J. : 

Bjr  section  9  of  chapter  20  of  the  Laws  of  1900,  as  amended  by 
chapter  545  of  the  Laws  of  19C>1,  it  is  proYided,  among  other  things, 
tliat  ^*'  Deer  shall  not  be  honted,  porsued  or  killed  with  any  dog  or 
bitch ;''  and  section  16  of  tliat  act,  as  amended  by  chapter  319  of 
the  Laws  of  1905,  provides  tliat  a  perFon  who  Yiolates  tliis  provision 
is  gnilty  of  a  misdemeanor,  and  in  addition  thereto,  is  liable  to  a 
penalty  of  $100  for  each  violation,  and  to  an  additional  penalty 
of  $100  for  each  deer  so  taken  or  possessed. 

This  appeal  presents  the  question  whether  only  one  penalty  is 
imposed  when  two  or  more  persons  concur  in  the  act  of  hunting, 
pursuing  or  killing  a  deer  with  a  dog,  and  whether  only  one  penalty 
attaches  for  each  deer  so  taken  or  possessed. 

It  was  said  in  Palmer  v.  Canly  (4  Den.  378) :  "  The  rule  at 
common  law  is  universal  that  every  crime,  as  far  as  respects  the 
guilt  and  punishment  of  the  parties  engaged  in  the  perpetration  of 
it,  is  several ;  and  that  if  two  or  more  persons  concur  in  the  commis- 
sion of  an  offense,  each  offender  is  liable  to  a  several  punishment. 
This  principle  extends  to  statute  offenses  as  well  as  to  those  which 
are  }  iinishable  by  the  common  law ;  and  in  general  there  is  no  dis- 
tinction in  the  application  of  it  between  the  higher  kinds  of  punish* 
ment  and  linesor  mere  pecuniary  penalties." 

The  doctrine  of  that  case  applied  to  the  questions  under  consid- 
eration leads  to  tlie  conclusion  tliat  every  person  concerned  is  sepa- 
rately liable  to  the  penalty,  for  it  is  obvious  that  the  Legislature  did 
not  intend  the  penalties  imposed  by  this  statute  as  a  satisfaction  for 
a  loss,  but  as  a  punishment  of  the  offenders. 

The  statute  itself  has  made  the  offense  several  and  every  offender 
separately  liable.  It,  in  terms,  imposes  a  penalty  not  on  an  offense 
which  several  may  do  jointly,  but  upon  "  A  person  who  violates," 
meaning  any  and  every  person  who  violates,  and  for  each  and  every 
violation. 

Subdivision  8  of  section  140  of  the  statute  (as  amd.  by  Laws  of 
1004,  chap.  580)  confirnis  this  interpretation.  It  declares  that  "A 
person  who  counsels,  aids  or  assists  in  a  violation  of  any  of  the  pro* 
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visions  of  the  Forest,  Fish  and  Game  Law,  or  knowingly  shares  in 
any  of  tlie  proceeds  of  said  violation  by  receiving  or  possessing 
either  fish,  birds,  game  or  timber,  shall  be  deemed  to  have  incurred 
the  penalties  provided  in  this  act  against  the  person  guilty  of  such 
violation." 

From  the  language  of  this  section  it  is  apparent  that  the  Legisla- 
ture intended  to  make  each  offender  separately  liable  whether  he 
actually  engages  in  the  prohibited  acts  or  only  counsels,  aids  or 
assists  in  a  violation,  or  knowingly  shares  in  the  proceeds.  {People 
V.  Girard,  73  Hun,  457;  affd.,  145  N.  Y.  105.) 

It  follows  that  the  interlocutory  judgment  should  be  affirmed, 
with  costs,  and  with  leave  to  the  defendant  to  amend  upon  payment 
of  costs  of  demurrer. 

All  concurred. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  defend- 
ant on  payment  within  twenty  days  of  such  costs  and  of  the  costs  in 
the  court  below,  to  serve  an  amended  answer. 


OuTEB  A.  QuATLB,  Appellant,  v.  The  State  of  New  Yobk, 
Bespondent. 
Third  Department,  January  10, 1908. 
Court  of  ClaimB  —jurisdiction  —  balance  due  on  contract—  damages  for 
breach  of  contract. 

Since  section  264  of  the  Code  of  Civil  Procedure  provides  that  the  Court  of  Claims 
^  no  jurisdiction  of  claims  submitted  by  law  to  anj  other  tribunal  for  audit 
or  determination,  a  claim  against  the  State  for  a  balance  unpaid  for  work  per- 
formed under  a  specific  contract  is  properly  dismissed,  for  such  a  claim  must 
be  audited  under  the  State  Finance  Law  which  provides  that  the  Comptroller 
sbail  "keep,  audit  and  state  all  accounts  in  which  the  State  is  interested  "  and 
"examine,  audit  and  liquidate  the  claims  of  all  persons  against  the  State  where 
payment  thereof  out  of  the  treasury  is  provided  for  by  law." 
A  special  act  is  not  required  to  give  the  Court  of  Claims  jurisdiction  of  a  claim 
/or  damages  consisting  in  loss  of  profit  resulting  from  the  refusal  of  the  State 
to  perform  a  contract  lawfully  made. 

Appeal  by  the  claimant,  Oliver  A.  Quayle,  from  a  jndgment  of 
the  Court  of  Claims  of  the  State  of  New  York  in  favor  of  the 
App.  Div.— Vol.  CX^IV.        6 
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defendant,  entered  in  the  office  of  the  clerk  of  said  coort  on  the  2Sth 
day  of  January,  1907,  dismissing  the  appellant's  claim. 

George  H.  Stevens^  for  the  appellant 

William  S.  Jackson,  Attorney-General,  and  Timothy  I.  Dillon, 
Deputy  Attomey-Generaly  for  the  respondent 

Smith,  P.  J. : 

The  claim  dismissed  was  presented  in  two  counts.  The  first  count 
contained  a  claim  for  a  balance  remaining  unpaid  for  work  for  the 
State  under  a  specific  contract.  The  second  contained  a  claim  for 
damages,  consisting  in  loss  of  profit  resulting  from  the  refusal  of 
the  State  to  perform  a  contract  lawfully  made.  Both  claims  were 
dismissed  upon  the  ground  that  there  had  been  no  special  act  giving 
jurisdiction  to  the  Court  of  Claims  to  hear  them.  This  question 
has  been  passed  upon  by  us  heretofore  in  two  cases.  {Rejnington 
V.  State  of  New  York,  116  App.  Div.  522;  Nvsahaum  v.  State  of 
New  York,  119  id.  755.)  This  latter  case  was  appealed  to  the 
Court  of  Appeals,  and  the  appeal  was  there  dismiBsed  (190  N.  Y. 
542). 

If  no  other  reason  existed  for  the  dismissal  of  the  claims,  we  would 
be  compelled  to  reverse  the  judgment  and  order  a  new  trial.  The 
Attorney-General  urges,  however,  that  as  to  the  first  claim,  the 
judgment  must  be  sustained  because  under  section  264  of  the  Code 
of  Civil  Procedure,  prescribing  the  jurisdiction  of  the  Court  of 
Claims,  this  claim  is  especially  excepted.  The  4th  sentence  of  the 
section  provides:  "But  the  court  has  no  jurisdiction  of  a  claim 
submitted  by  law  to  any  other  tribunal  or  officer  for  audit  or  deter- 
mination." By  subdivisions  2  and  4  of  section  4  of  chapter  413  of 
the  Laws  of  1897  (State  Finance  Law)  it  is  provided :  "  The  comp- 
troller shall  *  *  *  2.  Keep,  audit  and  state  all  accounts  in 
which  the  State  is  interested,  and  keep  accurate  and  proper  books, 
showing  their  conditions  at  all  times.  *  *  *  4,  Examine,  ai^rfeV 
and  liquidate  the  claims  of  all  persons  against  the  State,  if  payment 
thereof  out  of  the  treasury  is  provided  for  by  law.'^  We  can 
see  no  answer  to  tile  State's  contention  that  the  claim  contained 
in  the  claimant's  first  count  is  one  of  those  excepted  by  the  pro- 
vision of  the  statute  above  quoted.     It  cannot  matter  whether  the 
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claim  be  required  to  be  audited  under  a  special  or  general  stat- 
ute. In  eithe."  case  tlie  language  of  the  exception  is  plain  and,  in 
our  judgment,  clearly  includes  that  part  of  the  claimant's  claim 
which  is  for  moneys  unpaid  upon  contract  for  work  actually  per- 
formed. As  to  the  first  claim,  therefore,  the  judgment  of  dismissal 
was  right.  As  to  the  second  claim  it  should  be  reversed  and  a  new 
trial  directed. 

The  judgment  should  be  modified  as  per  opinion,  and  as  modified 
affirmed. 

All  concurred. 

Judgment  modified  as  per  opinion,  and  as  modified  aflirmed,  with 
costs  to  appellant. 


Almiba  Akin,  Respondent,  v,  P.  Campbell  Van  Wirt,  as  Executor, 
etc.,  of  David  Akin,  Deceased,  Appellant,  Impleaded  with 
Albert  W.  DAVirr,  Individually,  and  as  Executor,  etc.,  of  David 
Akin,  Deceased,  Defendant. 

Third  Department,  January  15,  1008. 

BIUb  and  notes  —  liability  of  retired  partner  on  promiBsory  note  —  surety 

—  bankruptcy  —  when  failure  to  demand  division  of  assets  immaterial 

—  part  payment  by  debtor  not  as  surety's  agent — partnership  —  estop* 
pel  of  partner  frbm  showing  retirement  —  Statute  of  Limitations  — 
facts  showing  actual  notice  of  retirement  —  burden  of  proofl 

Where  members  of  a  firm  liable  upon  a  promissory  note  sell  out  their  interest 
in  the  firm  they  become  merely  sureties  on  the  note  while  the  members  of  the 
new  firm  become  the  principal  debtors.  Although  the  creditor  accepts  the 
new  firm  as  the  primary  debtor,  such  sureties  are  not  thereby  released. 

It  is  immaterial  that  in  presenting  a  claim  for  the  amount  of  such  note  in  bank- 
ruptcy proceedings  against  one  of  the  remaining  members  of  the  firm  the 
plainliff  did  not  insist  that  the  firm  and  individual  assets  of  such  bankrupt 
should  be  separated,  and  the  claims  classified  accordingly,  where  it  does  not 
appear  that  plaintiff  received  a  smaller  amount  because  she  failed  to  make 
such  demand. 

Although  a  surety  tells  the  principal  debtor  to  pay  the  interest  on  a  note  he  does 
not  thereby  make  the  debtor  his  agent,  nor  ratify  the  payment  so  as  to  delay 
the  running  of  the  Statute  of  Limitations  on  his  liability  on  the  note. 

The  rule  that  a  former  ]wrtner  is  estopped  from  showing  his  retirement  in  order 
to  escape  liability  as  to  new  transactions  with  old  customers  who  have  been 
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given  DO  notice  of  his  retirement,  does  not  apply  where  it  appears  that  such  a 
customer  had  actual  notice  of  his  retirement. 

In  an  action  brought  in  1904  on  a  firm  note  for  S|(20,000  against  the  executor  of  a 
retired  partner  it  appeared  that  the  holder  was  the  sister-in-law  of  the  deceased 
partner;  that  the  succeeding  members  of  the  firm  were  her  son  and  son-in  law, 
and  that  they  all  lived  within  a  short  distance  of  each  other.  The  defendant's 
testator  retired  from  the  firm  in  1896.  On  January  1,  1897,  plaintiff  accepted 
a  check  in  payment  of  interest  which  showed  thao  the  name  of  the  firm  had 
been  changed.  No  interest  was  paid  after  1898,  but  plaintiff  made  no  claim 
against  the  deceased.  The  plaintiff  was  sworn  as  a  witness,  but  withdrawn, 
without  giving  any  testimony. 

lleld,  that  the  inference  is  irresistible  that  on  January  1,  1897,  plaintiff  knew 
that  the  deceased  had  retired  from  the  firm,  and,  if  so,  this  action  is  barred  by 
the  Statute  of  Limitations. 

Under  the  circumstances  plaintiff  was  not  excused  from  testifying  that  she 
received  no  notice  on  the  theory  that  the  burden  to  show  notice  was  upon  the 
defendant. 

Cochrane,  J.,  dissented. 

Appeal  by  the  defendant,  P.  Campbell  Van  Wirt,  as  executor, 
etc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Rensselaer  on 
the  3d  day  of  October,  1906,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  Rensselaer  Trial  Term,  a  jury  having  been 
waived. 

The  action  is  upon  a  promissory  note.  Upon  January  1,  1895, 
the  firm  of  W.  H.  Akin  &  Co.,  composed  of  William  H.  Akin, 
David  Akin,  tlie  appellant's  testator,  and  Albert  Akin,  for  value, 
delivered  to  John  II.  Akin,  who  was  the  father  of  Albert  Akin, 
their  promissory  note  for  $20,000  payable  in  one  year,  and  dated 
upon  that  day.  Upon  April  1,  1895,  W.  H.  Akin  sold  his  interest 
in  the  firm  assets  to  the  defendant  Albert  Davitt.  Upon  January 
18,  1896,  the  appellant's  testator,  David,  also  sold  his  interest  in  the 
firm  assets  to  defendant  Albert  Davitt  and  Albert  Akin,  who 
agreed  to  pay  the  firm  debts.  After  the  transfer  of  the  interest  of 
William  H.  Akin  upon  April  1,  1895,  the  firm  continued  to  do 
business  under  the  firm  name  of  "  W.  II.  Akin  &  Co."  At  the 
time  of  the  transfer  of  the  interest  of  David  Akin  to  Albert  Akin 
and  Albert  Davitt,  January  18,  1896,  the  firm  name  was  changed 
from  "  W.  H.  Akin  &  Co."  to  "  Akin  &  Davitt."  This  note  was 
transferred  by  John  H.  Akin  to  his  wife,  Almira  Akin,  this  plain- 
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tiff.  The  exact  date  of  the  transfer  does  not  appear.  Albert  Akin 
paid  the  interest  npon  January  1, 1896,  with  a  check  of  W.  H. 
Akin  &  Co.,  and  thereafter  with  the  check  of  Akin  &  Davitt. 
William  H.  Akin  died  in  1897.  Albert  Akin  died  in  1899.  David 
Akin  died  in  1902.  In  1903  Albert  Davitt  went  into  bankruptcy. 
This  plaintiff  presented  her  claim  against  the  estate,  and  received  a 
dividend  thereon  of  upwards  of  $6,000.  Thereafter  this  action  was 
commenced  against  the  executors  of  David  Akin,  and  judgment 
was  obtained  therein  as  above  stated.  From  the  judgment  entered 
npon  the  decision  of  the  court  one  of  the  executors  has  appealed. 
Further  facts  are  stated  in  the  opinion. 

Oscar  Warmer  [Andrew  J,  Nellia  of  counsel],  for  the  appellant 
Henry  J.  Speck^  for  the  respondent. 

SinTH,  P.  J. : 

Various  defenses  are  urged  to  the  plaintiflPs  claim.  Wo  are 
unable  to  find  any  evidence. to  sustain  the  defense  of  a  novation. 
It  nowhere  appears  that  David  Akin,  or  his  estate,  has  been 
expressly  or  voluntarily  released  by  the  plain tiflf.  Upon  January 
18, 1896,  when  David  Akin  sold  out  to  Albert  Akin  and  Albert 
Davitt,  they  assumed  the  debts  of  the  firm.  They  thereupon 
became  primarily  liable  for  this  indebtedness,  and  David  Akin  as 
well  as  William  II.  Akin  were  simply  sureties.  I  cannot  see  that 
it  matters  as  to  what  transpired  when  William  H.  Akin  went  out 
of  the  firm  upon  April  1,  1895.  This  relation  of  principal  and 
surety,  created  by  the  assumption  of  the  debts  of  the  lirm  upon  the 
retirement  of  David,  was  not  subject  to  the  will  of  the  creditor; 
an  acceptance  by  the  creditor  of  this  new  firm  as  primary  debtors 
would  not  in  itself  work  a  release  of  David  Akin  or  William  H. 
Aldn  from  their  liability  as  sureties  for  the  debt. 

Nor  do  I  find  any  release  of  the  surety  David  Akin  by  reason  of 
any  matters  connected  with  the  bankruptcy  proceeding  of  Albert 
Davitt.  The  claim  presented  by  the  plaintiff  in  that  action  was 
npon  these  firm  notes.  It  is  claimed  tliat  it  was  not  there  insisted 
that  the  firm  assets  held  by  Albert  Davitt  as  survivor  and  his  indi- 
vidual assets  should  be  separated  and  the  claims  of  the  different 
classes  of  creditors  properly  assigned  to  the  different  assets.     It 
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does  not  appear,  however,  that  tlie  plaintiff  lost  anything  by  not 
demanding  that  her  claim  bo  paid  from  the  firm  assets,  and  it  is 
only  to  the  extent  of  a  loss  caused  thereby  that  the  defendant 
could  defend  in  this  action. 

Defendant's  main  contention  is  to  the  effect  that  this  claim  is 
barred  by  the  Statute  of  Limitations.  David  Akin  left  the  firm 
upon  January  18,  1896.  This  action  was  not  brought  until  1904. 
The  Statute  of  Limitations  is  a  conceded  defense,  unless  there  has 
been  some  payment  or  some  other  acknowledgement  within  that 
time,  which  would  save  the  statute  from  rimning. 

To  prevent  the  running  of  the  statute  the  plaintiff  relies  upon 
two  facts :  Firat^  that  the  payment  of  this  interest  in  1897  and 
1898  was  made  by  Albert  Akin  at  the  instance  and  direction  of 
David  Akin.  At  this  time  David  Akin  was  confessedly  a  surety 
only  for  this  debt.  The  firm  of  Akin  &  Davitt  were  the  principal 
debtore.  The  fact  as  shown  by  the  evidence  is  that  David  Akin 
spoke  to  Albert  Akin,  and  told  him  that  he  must  keep  that  interest 
paid,  for  otherwise  he  would  be  compelled  to  pay  the  note.  It  has 
been  held  by  the  trial  judge  that  this  is  such  an  authorization  and 
direction  for  payment  of  the  interest  as  to  make  the  act  of  Albert 
Akin  in  thereafter  paying  the  interest  the  act  of  the  surety  from 
which  can  be  implied  a  new  promise  by  the  surety  to  become  liable 
for  the  debt.  In  LiiilefieU  v.  LiUUfield  (91  N.  Y.  203)  the  head 
note  in  part  reads :  "  One  of  three  makers,  of  a  joint  and  seveml 
promissory  note,  who  in  fact  signed  it  as  surety,  upon  being 
applied  to  for  payment,  requested  the  payee  to  tell  the  principal 
that  he  must  make  a  payment  thereon  and  that  he  (the  surety)  said 
so.  The  payee  made  the  statement  to  the  principal  as  requested, 
who  promised  to  and  did  subsequently  make  a  payment ;  this  he 
reported  to  the  surety,  who  in  response  stated  that  it  was  all  right.  In 
an  action  upon  the  note,  lield^  that  tliese  facts  did  not  show  an  author- 
ity conferred  upon  the  principal  to  make  a  payment  as  the  agent 
of  the  surety,  so  as  to  take  the  case  as  to  the  latter  out  of  the  Stat- 
ute of  Limitations ;  also,  that  they  failed  to  establish  a  ratification  of 
the  payment."  This  authority  would  seem  to  be  a  complete  answer 
to  the  plaintiff's  contention  upon  this  point.  The  case  of  WinchelL 
v.  Jlicks  (18  N.  Y.  558)  is  relied  upon  by  the  plaintiff  in  support 
of  his  contention.     That  case,  however,  as  far  as  it  holds  any  dif- 
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ferent  rule,  must  be  deemed  to  have  been  overruled  by  the  Little- 
field  case  cited.  In  the  case  at  bar  the  direction  of  David  to 
Albert  to  pay  this  interest  was  not  to  make  payment  for  lum  as  liis 
agent,  but  was  simply  an  insistance  that  Akin  &  Davitt  should  make 
payment  for  themselves,  as  they  were  bound  to  do,  and  thus  save 
him  from  liability.  The  promise  to  renew  the  obligation,  wliich  is 
inferred  from  the  judgment,  must  rest  upon  a  payment  made  by  an 
agent /br  the  principal^  or  a  payment  voluntarily  made  by  himself 
as  a  recognition  of  existing  liability.  {McMuUen  v.  Rafferty^  89 
N.  Y.  456.) 

Plaintiff  further  answers  in  defense  of  the  Statute  of  Limitations 
tliat  by  the  receipt  of  interest  from  that  firm  of  W.  H.  Akin  &  Co., 
of  which' David  Akin  was  a  member,  January  1,  1896,  she  was  a 
.CQstomer  of  the  old  firm,  and  as  to  her  the  old  firm  continued  up  to 
January  1,  1897,  at  which  time  interest  was  paid  b}'  Akin  &  Davitt, 
inasmuch  as  no  notice  to  her  is  shown  that  David  Akin  had  retired 
from  the  firm.  If  this  payment  January  1,  1897,  be  deemed  the 
payment  by  David,  the  statute  has  not  run.  The  rule  of  law  thus 
relied  upon  is  that  a  partner  is  estopped  as  to  new  transactions  with  an 
old  customer,  from  showing  that  he  had  left  the  firm,  unless  the 
old  customer  had  been  given  notice  of  his  retirement,  because  pre- 
sumptively the  old  customer  has  relied  upon  Jiis  credit  in  subsequent 
dealings  with  the  firai.  Were  the  question  res  nova^  I  should  have 
doubt  whether  this  estoppel  would  apply  for  the  purpose  of  estab- 
lishing an  implied  promise  to  renew  a  debt  in  favor  of  one  who  had 
full  knowledge  of  the  fact  of  the  partner's  retirement  long  before 
the  Statute  of  Limitations  would  otherwise  have  run.  Upon  this 
point,  however,  the  plaintiff  is  supported  by  authority  which  this 
court  must  recognize.  The  payment  of  interest  relied  upon  was 
upon  January  1,  1897.  That  payment  was  made  by  Albert  Akin 
with  a  check  of  Akin  &  Davitt,  the  new  firm.  The  learned  trial 
judge  has  held  that  that  interest  was  received  by  the  plaintiff  with- 
out knowledge  of  the  fact  that  David  Akin  had  left  the  firm,  and 
tliat  snch  payment,  therefore,  constituted  a  renewed  promise  to  pay 
the  debt  by  David  Akin,  which  prevents  the  running  of  the  statute 
in  this  case.  This  finding  of  fact  that  the  plaintiff  had  no  knowl- 
edge at  the  time  of  the  receipt  of  this  payment  of  interest  upon 
January  1,  1897,  that  David  Akin  was  not  then  a  member  of  the 
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firm,  is  strongly  questianed  by  tlie  appellant  here,  and  the  question 
thus  presented  is  to  my  mind  the  most  important  as  well  as  the 
most  difficult  one  in  the  case. 

There  is  no  proof  that  David  Akin  gave  to  the  plaintiff  any  spe- 
cific notice  of  his  retirement  from  the  firm.  But  the  situation  here 
is  most  peculiar.  David  Akin  is  dead  and  cannot  testify.  This 
payment  of  interest  was  made  by  the  check  of  Akin  &  Davitt,  the 
new  firm,  organized  January  18,  1896.  This  new  firm  consisted  of 
Albert  Akin  and  Albert  Davitt.  Albert  Akin  was  the  son  of  this 
plaintiff ;  Albert  Davitt  was  her  son-in-law ;  David  and  William  H. 
Akin  were  her  brothers-in-law.  This  plaintiff  was  brought  upon 
the  stand  and  sworn  in  her  own  behalf,  and  then  was  withdrawn 
from  the  stand  without  being  aaked  to  give  any  testimony.  It  is 
here  urged  that  her  silence  must  be  construed  most  strongly  against  . 
her  upon  the  question  as  to  whether  she  at  that  time  had  knowledge 
that  David  Akin  had  retired  from  the  firm.  Plaintiff's  answer  to 
this  proposition  is  that  she  was  not  bound  to  speak  until  the  defend- 
ant had  satisfied  the  burden  of  proof  upon  him  of  showing  notice  to 
her,  and  thus  the  learned  trial  court  has  held.  In  this  holding, 
however,  it  appears  to  us  that  he  haa  committed  an  error.  At  the 
time  that  she  received  this  check  of  Akin  &  Davitt,  she  had  notice  at 
least  that  some  change  had  been  made  in  the  firm.  She  was  largely 
interested  in  that  firm,  because  of  the  fact  that  she  had  $20,000  in 
there.  Knowing  that  that  firm  had  been  changed  with  her  interest 
therein,  all  the  parties  living  within  a  short  radius,  the  inference 
seems  to  me  irresistible  that  she  knew  that  the  firm  of  Akin  &  Dav- 
itt was  composed  of  her  son  and  her  son-in-law.  That  inference  is 
strengthened  by  the  fact  that  while  after  1898  no  interest  was  paid 
to  her  no  claim  seems  to  have  been  made  against  David  Akin  in 
his  lifetime.  With  the  probabilities  so  strong  that  she  had  knowledge 
of  the  retirement  of  David  Akin,  her  failure  to  deny  such  knowl- 
edge, or  at  least  to  offer  to  be  sworn  thereupon,  is  in  ray  judgment 
of  controlling  significance.  If  such  evidence  be  offered  and  objected 
to  under  section  829  of  the  Code  of  Civil  Procedure,  it  is  not 
intended  to  pass  upon  its  admissibility.  To  allow  a  recovery  in  this 
case  after  the  death  of  David  Akin,  without  a  denial  on  her  part 
that  she  had  knowledge  that  he  had  retired  from  the  firm,  with  all 
the  inferences  pointing  to  the  fact  that  she  must  have  had  knowl- 
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edge,  would,  in  my  judgment,  be  against  good  conscience,  and  so  far 
against  the  weight  of  evidence  tliat  it  should  not  be  suffered  in  a 
court  either  of  equity  or  law.  As  the  judgment  must  rest  then  upon 
this  finding,  that  she  took  this  interest  upon  January  1,  1897,  with- 
out knowledge  of  the  retirement  of  David  Akin  from  the  firm,  the 
judgment  must  be  reversed  on  law  and  facts  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

All  concurred,  except  Cooheanb,  J.,  dissenting. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


Grace  M.  Lake,  Appellant^  v.  L.  Frank  Lake,  Bespondent. 

Third  Department,  January  16,  1908. 

Husband  and  wife  —  divorce  —  motion  to  vacate  Judgment  —  coercion  in 
forcing  wife  to  obtain  divorce  —  second  marriage  immaterial — appeal 
from  order  giving  right  to  renew  motion. 

An  order  denying  a  motion  '*  for  want  of  sufficient  evidence  without  preju- 
dice to  a  renewal  thereof  upon  further  or  additional  evidence  "  is  prima  f<icie  a 
final  determination  of  the  motion  upon  the  facts  shown  and  is  appealable  where 
ic  appears  that  the  application  was  opposed  and  it  is  not  shown  that  the  plaintiff 
took  any  'position  at  the  hearing  inconsistent  with  a  right  to  appeal. 

8xrrH.  P.  J.,  and  Cochiiane  J.,  dissented. 

On  an  application  to  set  aside  a  judgment  of  divorce  as  procured  by  fraud  and 
duress  a  j^n'ma  facte  case  is  established  by  an  affidavit  which  states  that  plain- 
tiff brought  the  action  at  defendant's  request  against  her  own  wishes  and  only 
after  defendant  had  threatened  to  abandon  her  if  she  refused;  that  the 
defendant  furnished  the  plaintiff's  attorney  with  the  evidence  used  and 
that  an  agreement  to  pay  alimony  was  signed  at  the  time  the  summons  was 
served. 

The  right  of  a  party  to  the  marriage  contract  to  have  it  dissolved  by  reason  of 
the  infidelity  of  the  other  party  is  given  as  a  favor  to  the  injured  party  and  the 
action  must  be  brought  voluntarily. 

The  fact  that  the  defendant  has  married  again  is  immaterial,  especially  where  the 
marriage  was  contracted  in  another  State  within  seven  days  of  the  entry  of  the 
judgment  of  divorce  which  absolutely  forbade  his  remarriage. 

^  9eemi^  that  upon  a  mere  suggestion  of  coercion  the  court  should  order  a  refer- 
ence to  ascertain  the  facts. 
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Appeal  by  the  plaintiff,  Grace  M.  Lake,  from  an  order  of  the 
Supreme  Court,  made  at  the  Washington  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Washington  on  the  14th 
day  of  October,  1907,  denying  a  motion  to  set  aside  a  judgment  of 
divorce  and  for  otlier  relief. 

Amasa  J,  Parker  [J.  Newton  Fiero  of  counsel],  for  the 
appellant. 

Charles  O,  Pratt  [Edgar  T.  Brachett  of  counsel],  for  the 
respondent. 

Smith,  P.  J. : 

Plaintiff's  application  was  to  set  aside  a  judgment  for  divorce, 
procured,  as  she  claims,  by  fraud  and  duress  on  the  part  of  her  hus- 
band. The  affidavit  shows  that  while  they  were  living  together  in 
apparent  harmony  he  came  to.  her  and  told  her  that  he  wanted  her 
to  get  a  divorce,  and  that  he  would  furnish  the  evidence  upon 
which  it  could  be  obtained ;  that  if  she  refused  to  get  a  divorce 
he  would  abandon  her  and  her  child  and  go  West.  She  did  not  wish 
to  get  a  divorce  and  told  him  so.  But  upon  his  insistence  she 
finally  consented,  and  consented  to  take  for  herself  and  child  the 
sum  of  $2,000,  and  release  all  claims  for  alimony  and  support.  She 
and  her  husband  lived  together  as  wife  and  husband  until  they  went 
to  a  lawyer's  office  and  signed  an  agreement  for  the  allowance  of 
$2,000  in  lieu  of  alimony,  and  at  that  time  the  summons  was  served 
upon  the  defendant.  The  husband  furnished  to  the  attorney  for 
the  plaintiff  the  evidence  upon  which  a  divorce  was  afterwards 
obtained.  In  the  decree  of  divorce  it  was  provided  that  the  defend- 
ant should  pay  $10  a  month  for  the  support  of  the  child.  After 
the  decree  was  finally  obtained,  the  $2,000  provided  for  in  the 
agreement  was  delivered  to  the  plaintiff.  The  plaintiff  alleges  that 
she  agreed  to  take  $2,000  upon  his  insistence  that  he  was  poor  and 
could  afford  to  pay  no  more,  but  she  now  alleges  on  information 
and  belief  that  he  hac  property  to  the  value  of  $30,000.  Within 
seven  days  after  the  decree  of  divorce  was  signed  he  went  into  the 
State  of  Vermont  and  married  agaiu.  She  asks  that  the  decree  of 
divorce  be  set  aside  as  having  beei)  obtained  by  fraud  and  coercion. 
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In  the  order  denying  the  motion  it  is  stated  that  the  order  is 
denied  for  want  of  sufficient  evidence,  without  prejudice  to  a 
renewal  thereof  upon  further  or  additional  evidence,  with  ten 
dollars  costs  to  the  plaintiff.  • 

The  respondent  first  contends  that  the  order  is  not  appealable 
becanse  it  is  not  a  final  order  ;  that  by  the  leave  to  renew  therein 
given  the  plaintiff  has  further  remedy  before  the  Special  Term,  and 
until  that  remedy  is  exhausted  she  cannot  appeal  to  this  court.  In 
my  judgment  the  respondent's  contention  in  this  matter  is  sustained 
by  authority.  {Bobhina  v.  Ferris,  6  Hun,  286 ;  WeUs,  Fargo  cfe 
Co,  V.  W.,  a  &  P.  a  H.  R.  Co.,  12  App.  Div.  47, 49.)  This  rule 
has,  I  think,  been  recognized  in  this  court  in  Matter  of  Hudson 
WaUr  Works  (111  App.  Div.  860,  862.)  The  leave  to  renew  the 
motion  given  to  her  by  the  order  appealed  from  was  a  favor- to  her, 
presumptively  granted  at  her  request.  If  she  may  also  appeal  while 
that  remains  in  the  order,  she  is  nowhere  required  to  elect  which 
remedy  she  will  pursue,  and  evidently  has  both  remedies.  It  seems 
to  me  to  have  been  reasonably  hold  that  while  that  permission 
remains  in  the  order  she  cannot  appeal.  If  she  would  appeal,  she 
should  have  that  provision  expunged  from  the  order,  or  at  least 
should  have  presented  with  her  notice  of  appeal  a  stipulation  waiv- 
ing tlie  benefit  thereof.  In  this  matter,  however,  I  am  overruled 
by  my  associates,  and  am  thus  brought  to  the  consideration  of  the 
merits  of  the  motion. 

This  order  was  denied  upon  the  affidavits  presented  by  the  plain- 
tiff. No  affidavits  were  read  or  called  for  on  behalf  of  the  defend- 
ant. The  sole  question  to  determine,  then,  is  whether  upon  the 
affidavits  of  the  plaintiff  a  prima  facie  case  is  presented  for  the 
annulment  of  this  decree. 

That  such  prima  fade  case  was  thus  presented  by  the  affidavits 
of  the  plaintiff  seems  to  me  to  admit  of  little  doubt.  The  right  of 
a  party  to  the  marriage  contract  to  have  that  contract  dissolved  by 
reason  of  the  infidelity  of  the  other  party  thereto  is  given  as  a  favor 
to  the  injured  party.  It  was  never  intended  to  be  used  as  a  means 
whereby  the  wife  should  be  forced  to  dissolve  the  contract.  The 
court,  at  the  request  of  a  wife  so  desiring,  grants  a  divorce  by  rea- 
son of  the  infidelity  of  the  husband,  but  that  request  must  be  vol- 
untary.    If  the  wife's  request  be  coerced,  if  the  judgment  be 
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obtained  npon  a  request  of  the  wife,  wliich  she  has  been  forced  to 
make,  that  judgment  should  be  set  aside  by  the  court  which  granted 
the  same.  The  statement  of  the  proposition  would  seem  to  be  snf- 
iicient  to  its  establishment.  If  aught  else  be  necessary,  however, 
the  mischief  that  would  follow  any  other  rule  would  make  such  a 
holding  imperative.  If  any  married  man  can  by  coercion  force  his 
wife  to  procure  from  him  a  divorce  that  he  may  marry  another 
woman.  Or  for  any  purpose,  the  insecurity  of  that  relation  becomes 
at  once  apparent,  and  the  Legislature  might  better  change  the  rule 
and  grant  divorces  on  request  simply  than  to  leave  wives  subject  to 
coercion,  which  would  be  practiced  upon  them  in  order  that  the  hus- 
band may  get  his  freedom.  Where,  therefore,  it  appears  to  the  court 
that  the  wife's  application  has  not  been  free  and  unrestrained,  the 
judgment  of  divorce  should  be  annulled. 

In  the  case  at  bar  the  plaintiff's  affidavit  contained  allegations 
clearly  showing  a  coercion  upon  her  husband's  part,  and  that  the 
judgment  of  divorce  was  the  result  of  that  coercion.  These  affida- 
vits appear  upon  the  record  unanswered  in  any  way.  It  may  be 
that  they  were  insufficient  to  satisfy  tlie  mind  of  the  Special  Terra 
justice,  but  in  a  case  of  this  nature,  where  the  public  has  an  interest 
and  is  a  party  thereto,  the  motion  should  not  be  denied  for  insufB- 
cient  proof.  If  necessary,  a  reference  should  be  ordered,  that  the 
facts  may  be  shown  more  fully.  In  fact,  it  would  seem  that  upon 
a  mere  suggestion  of  coercion  the  court  would  order  a  reference  to 
ascertain  the  facts,  that  it  may  be  satisfied  that  no  imposition  has 
been  practiced  upon  the  court  and  that  the  remedy  which  is 
given  to  a  wife  as  her  shield  has  not  been  used  as  a  sword  to  slay 
her. 

The  fact  that  the  defendant  is  again  married  is  entirely  without 
relevancy.  The  marriage  was  within  seven  days  of  the  entry  of 
the  judgment  of  divorce,  wliich  judgment  absolutely  forbade  the 
defendant's  remarriage.  It  is  not  probable,  even  if  it  were  material, 
that  the  woman  whom  he  afterwards  married  was  innocent  of  all 
knowledge  of  the  provisions  of  the  decree  and  the  circumstances 
under  whicli  it  was  obtained. 

In  tliis  case,  however,  tliis  court  should  not  grant  this  order, 
although  the  plaintiff  seems  to  have  made  2^ p7'ima  facie  case  there- 
for.    The  defendant  should  be  heard. 
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The  order  should,  therefore,  be  reversed,  and  the  matter  remitted 
to  Special  Term  for  rehearing  and  decision. 

CooHKANK,  J.,  concurred ;  Chesteb,  J.,  concurred  in  memoran- 
dum ;  Kellogg,  J.,  concurred  in  memorandum  in  which  Srwell,  J., 
concurred. 

Chester,  J.  (concurring) :  ^ 

If  the  provision  in  the  order  granting  leave  to  renew  the  motion 
upon  further  or  additional  evidence  was  inserted  therein  by  request 
of  the  plaintiff,  and  for  her  benefit,  I  would  agree  that  she  should 
not  at  the  same  time  have  the  benefit  of  that  provision  and  also 
of  the  right  to  appeal,  but  there  is  nothing  in  this  record  showing 
that  the  provision  was  inserted  at  her  request  or  for  her  benefit. 
She  is  here  insisting,  as  slie  did  at  the  Special  Term,  that  the  papera 
used  upon  the  motion  were  sufficient  to  require  the  granting  of  the 
relief  she  asked.  The  court  has,  however,  denied  her  that  relief 
"for  want  of  sufiicient  evidence."  As  it  does  not  appear  that  s/ie 
asked  and  obtained  permission  to  renew,  we  should  not,  under  the 
circumstances  presented  here,  indulge  in  the  presumption  that  she 
procured  the  insertion  of  the  provision  in  the  order,  and  she  ought 
not  to  be  deprived  of  the  right  to  have  the  sufficiency  of  her  papers 
determined  upon  appeal,  after  the  denial  of  the  relief  she  sought  at 
Special  Term. 

In  other  respects  I  agree  with  the  opinion  of  the  learned  pro- 
dding justice. 

Kellogg,  J.  (concurring) : 

I  concur  in  the  result.  The  order  in  question  denies  the  plain- 
tiflPs  motion  "  for  want  of  sufficient  evidence,  without  prejudice  to 
a  renewal  thereof  upon  further  or  additional  evidence."  We  are 
holding  in  the  prevailing  opinion  that  this  order  is  erroneous,  and 
that  upon  the  facts  shown  in  the  moving  papers  the  defendant  is 
entitled  to  relief.  We  may  fairly  assume  that  she  disclosed  her 
whole  case  upon  the  motion,  and  that  it  is  not  probable  that  she 
has  further  or  additional  evidenceHo  produce.  The  order  appealed 
from  is  a  final  determination  that  npon  the  facts  shown  appellant 
can  have  no  relief.  The  order  recites  the  defendant  as  o|>posing 
the  motion.     We,  therefore,  assume  that  the  order  and  the  whole  of 
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it  is  made  witliont  her  consent.  If  she  took  a  position  upon  the 
hearing  of  the  motion  which  is  inconsistent  with  her  right  to  appeal, 
that  fact  might  have  been  shown  upon  a  motion  to  dismiss  the 
appeal.  No  such  fact  appearing,  she  has  a  clear  right  to  a  reversal 
of  the  erroneous  order,  which  is  prima  facie  a  final  determination 
of  her  rights.  The  authorities  relied  upon  in  the  prevailing  opinion 
do  not  sustain  the  position  for  which  they  are  cited.  The  case  of 
Bobbins  v.  Ferris  (5  Hun,  286)  is  not  fully  reported,  but  it  is 
explained  in  Wells-Fargo  cfe  Co.  v.  TT.,  C.  dk  P.  C.  B.  B.  Co. 
(12  App.  Div.  47).  From  the  report  of  the  Bobbins  case,  as 
explained  in  the  Wells-Fargo  case,  it  appears  that  the  defendant 
moved  to  vacate  an  order  of  arrest,  which  motion  was  denied,  with 
leave  to  renew.  He  renewed  the  motion  and  was  again  defeated. 
He  then  appealed  from  both  orders.  The  appeal  from  the  first 
order  was  dismissed  upon  the  ground  that  the  second  order  was  the 
final  determination  of  the  controversy  and  the  proper  order  to  be 
appealed  from ;  the  second  order  was  afiirmed  apparently  upon  the 
merits.  Having  renewed  his  motion  pursuant  to  the  permission  in 
the  first  order,  it  is  clear  he  had  waived  his  remedy  to  appeal,  and 
the  first  order,  after  the  renewal  motion  was  decided,  was  purely 
academic  and  ceased  to  be  of  any  force.  In  the  Wells-Fargo  case 
an  injunction  order  gave  the  defendant  permission  to  move  before 
the  judge  who  granted  it,  or  at  Special  Term,  to  vacate  or  modify  it 
on  the  papers  upon  which  it  was  granted  or  upon  other  papers,  and 
clearly  pointed  out  to  the  defendant,  as  its  only  remedy,  to  move 
against  the  order  and  not  appeal  from  it.  It  was  not  a  final  deter- 
mination of  any  question.  In  Matter  of  Hudson  Water  Works 
(111  App.  Div.  860)  the  appellant,  a  national  bank,  the  assignee  of 
the  contractor,  moved  to  discharge  a  mechanic's  lien  upon  a  bond 
executed  by  itself  and  a  surety.  The  court  denied  the  motion  upon 
the  ground  that  the  bank  as  assignee  could  not  execute  the  bond 
but  that  it  could  only  be  executed  by  the  contractor,  which  denial 
was  without  prejudice  to  a  renewal  upon  additional  papers.  Instead 
of  renewing  the  motion  the  bank  appealed  to  this  court  and  the 
order  was  reversed,  the  court  holding  the  order  appealable  and  the 
bond  sufficient. 

In  none  of  the  cases  cited  was  the  question  now  being  considered 
decided,  and  I  do  not  think  those  cases  authority  for  the  proposition 
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that  this  order  is  not  appealable.  The  order  appealed  from  is  a  final 
determination  of  the  motion  and  is  appealable.  The  appellant  is 
not  deprived  of  the  right  to  reverse  an  erroneous  order  because  the 
order  is  without  prejudice  to  a  renewal  upon  a  different  case  and 
upon  other  papers. 

Sewell,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
matter  remitted  to  the  Special  Term  for  rehearing  and  decision. 


Cora  E.  Drake,  Eespondent,  v.  George  R.  De  Silva,  Appellant. 
Third  Department,  January  15,  1908. 

Conflict  of  laws  —  full  faith  and  credit  —  gamishee  judgment  of  foreign 
State  made  without  jurisdiction. 

hi  an  action  on  a  debt  it  is  no  defense  that  defendant  paid  the  amount  thereof  to 
a  sheriff  in  Connecticut  under  a  Judgment  garnisheeing  the  debt  in  an  action  in 
that  State  against  this  phiintiff  where  it  appears  tliat  the  courts  of  Conuecticut 
have  held  that  a  statute  similar  to  the  one  under  which  the  debt  in  question 
was  garnisheed  applied  only  to  debts  due  from  residents  of  Connecticut  and 
not  to  debts  owed  by  non-residents.  The  full  faith  and  credit  clause  of  the 
United  States  Constitution  does  not  compel  the  recognition  of  a  foreign  Judg- 
ment made  by  a  court  without  Jurisdiction. 

Appeal  by  the  defendant,  George  R.  De  Silva,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the  ofHce 
of  the  clerk  of  the  county  of  Ulster  on  the  11th  day  of  June,  1907, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Ulster 
Trial  Term,  a  jury  having  been  waived. 

The  plaintiff  alleges  that  she  gave  the  defendant  certain  moneys 
for  safekeeping,  and  that  he  promised  to  return  the  same  to  her 
with  interest  upon  demand.  The  defense  is  that  prior  to  the  com- 
mencement of  the  action,  in  an  action  in  the  Superior  Court  in 
New  Haven  county,  Conn.,  in  which  Edith  L.  Drake  was  plain- 
tiff and  Cora  E.  Drake,  this  plaintiff,  was  defendant,  an  attachment 
was  issued  out  of  said  Superior  Court,  directed  to  this  defendant 
and  personally  served  upon  him  in  the  State  of  Connecticut,  attach- 
ing in  his  hands  the  debt  due  from  him  to  the  said  Cora  E.  Drake; 
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make  a  law  that  could  be  executed,  and  not  one  which  would  be 
inoperative.  It  is  not  to  l)e  j^resunied  that  a  party  residing  out  of 
the  State,  who  has  the  property  of  a  debtor  concealed  in  his  hands, 
will  voluntarily  bring  it  here,  in  order  that  it  may  be  taken  and 
appropriated  in  payment  of  the  owner's  debts ;  and  if  he  does  not, 
any  judgment  against  it  here  is  entirely  nugatory,  as  no  process  of 
our  courts  can  reach  eitlier  the  trustee  or  the  property  in  his  hands; 
and  it  is  quite  certain  that  our  Legislature  would  not  attempt  that 
which  they  so  obviously  have  no  power  to  accomi>lish.  Again,  our 
Legislature  did  not  intend,  in  a  matter  of  this  sort,  that  the  juris- 
diction of  our  courts  should  depend  upon  the  will  of  the  garnishee 
in  coming  here,  in  order  to  give  the  courts  jurisdiction  over  them  ; 
much  less  that  it  should  depend  upon  the  vigilance  of  a  creditor, 
in  being  able  to  find  him  here  transiently,  and  get  a  process  served 
upon  him  before  his  departure  from  the  State." 

The  statute  under  which  that  case  was  decided  is  substantially 
the  same  as  the  statute  under  which  the  attachment  in  question  was 
obtained.*  The  same  principle  is  held  in  WiU'iamH  Co,  v.  Mairs 
(72  Coim.  430).  Tins  defendant,  then,  cannot  answer  to  an  action 
for  a  debt  otherwise  admitted,  that  he  has  paid  it  upon  a  void 
judgment  in  anotlier  State  garnisheeing  that  debt. 

The  judgment,  therefore,  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 


John  F.  Slater,  Appellant,  v.  Louise  Grannemann,  Personally, 
and  as  Administratrix,  etc.,  of  Christian  Grannemann,  Deceased, 
and  Others,  Respondents. 

Third  Department,  January  15,  1908. 

Practice  —  notice  of  entry  of  judgement  —  appeal  —  lis  pendens. 

A  notice  of  entry  of  judgment  is  ineffectual  when  the  copy  of  the  judgment 
attached  is  not  signed  by  the  clerk,  and  it  is  error  to  cancel  a  lis.pe'tdens  on 
the  ground  that  plaintiff's  time  to  appeal  had  expired  because  of  the  service  of 
such  a  notice. 


♦See  Gen.  Stat.  Conn.  (Rev.  1902)  §  880     See,  also,  N.  Y.  Supr.  Ct.  Cas.  & 
Briefs  (N.  Y.  St.  Law  Lib.),  Vol.  6686.  No.  7,  p.  35  et  seq,—  [Rep. 
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Appkal  by  tlie  plaintiff,  John  F.  Slater,  from  an  order  of  the 
Supreme  Conrt,  made  at  the  Saratoga  Special  Tei-m  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Schenectady  on  the  17th 
day  of  June,  1907,  directing  a  cancellation  of  the  notice  of  the 
pendency  of  the  action. 

Henry  E.  Miller^  for  the  appellant. 

A,  e/.  Dillingham^  for  the  respondents. 

Kellogg,  J. : 

Defendant  was  entitled  to  an  order  canceling  the  notice  of  pend- 
ency of  action  if  the  time  of  the  appellant  had  expired  for  appealing 
from  the  judgment  of  nonsuit.  (Code  Civ.  Proc.  §  1674.)  The  notice 
served  for  the  purpose  of  limiting  the  time  for  appeal  purported  to 
have  attached  to  it  a  copy  of  the  judgment  which  was  not  signed  by 
the  clerk.  Mason  v.  Corbin  (29  App.  Div.  602)  and  Good  v.  Daland 
(119  N.  Y.  153)  show  that  such  notice  was  not  effectual  to  limit  the 
time  in  which  to  appeal.  The  court  should  not  cancel  the  notice  of 
pendency  in  a  case  like  this  until  after  final  judgment,  and  unti- 
the  plaintiff's  right  to  appeal  from  tho  judgment  has  expired.  The 
order  appealed  from  should,  therefore,  be  reversed,  with  ten  dollars 
costs,  and  the  motion  to  cancel  the  Us  j^^f^^'ns  denied,  with  ten 
dollars  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
motion  to  cancel  lis  pendens  denied,  with  ten  doUara  costs. 


Sarah    E.    Kelly,    Respondent,    v,    Albany   Trust    Company, 

Defendant,  Impleaded  with  Franklin  B.  Beers  and  Harvey  S. 

Bedell,    as    Executors,   etc.,   of    Kate    V.    Beers,   Deceased, 

Appellants. 

Third  Department,  January  15,  1908. 

Gift  —  transfer  of  bank  deposit  —  evidence. 

B.,  a  bank  depositor,  signed  an  order  directing  that  the  name  of  K.  be  added  as 
owner  and  creditor  of  all  moneys  deposited  or  to  be  deposited  in  a  certain  desig- 
nated account,  with  full  authority  for  each  or  tlie  survivor  to  draw  out  the 
whole  or  any  part.     Each  furnished  the  bank  wih  an  authorized  signature  to 
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be  recognized  in  paying  from  the  account.  A  bank  book  was  issued  indorsed 
on  the  outside  "Special  interest  account  with  (B.)"  and  inside  was  written 
"Albany  Trust  Company  in  account  with  (B.)  or  (K.)  payable  to  cither  or  the 
survivor  of  either."  No  withdrawal  was  made  from  the  account.  In  an  action 
by  K.  to  recover  the  deposit  after  the  death  of  B. ,  evidence  examined  and  held, 
that  K.  is  entitled  to  the  deposit. 

In  such  action  a  codicil  to  the  will  of  B.  of  subsequent  date  making  a  different 
disposition  of  the  deposit  is  properly  excluded  for  the  rights  of  the  parties  had 
been  previously  fixed. 

CocHBANB  and  Chester,  JJ.,  dissented  with  opinion. 

Appeal  by  tho  defendants,  Franklin  B.  Beers  and  another,  as 
executors,  etc.,  from  a  judgment  of  the  Suprcme  Court  in  favor  of 
the  plaintiflE,  entered  in  tlie  office  of  the  clerk  of  the  county  of 
Albany  on  the  26th  day  of  February,  1907,  upon  the  decision  of 
the  court  rendered  after  a  trial  at  the  Albany  Special  Term. 

Harris  <&  Rudd  {^Milton  H.  Merwin  and  William  P,  Rudd 
of  counsel],  for  the  appellants. 

Coimtrymauy  Nelli%  <&  Du  Bois  [Andrew  J,  NelliB  of  counsel], 
for  the  respondent. 

Kellogg,  J. : 

The  facts  in  this  case  are  substantially  the  same  as  in  Kelly  v.  Home 
Savings  Bank  (103  App.  Div.  141),  except  that  no  officer  of  the 
trust  company  was  sworn  and  the  only  evidence  as  to  what  took 
place  at  the  trust  company  is  the  books  and  papers  of  the  trust 
company,  as  follows:  Exhibit  B,  dated  January  12,1903. —  "The 
Albany  Trust  Company  will  please  add  the  name  of  Mrs.  Sarah  E. 
Kelly  as  owner  and  creditor  with  me  of  all  moneys  heretofore  or 
which  may  hereafter  be  deposited  in  the  said  bank  .under  its 
account  No.  2104,  together  with  all  the  interest  which  has  been  or 
may  hereafter  be  credited  to  the  said  account,  with  full  authority 
for  each  or  either  of  us  or  the  survivor  of  us  to  draw  out  from  the 
said  bank  the  whole  or  any  part  of  such  moneys  or  such  interest. 
(Signed)  Mrs.  K.  V.  Beers.     Witness,  A.  P.  Adams,  Jr." 

Exhibit  C. —  "  Albany  Trust  Co.  Authorized  signature  of  K.  V. 
Beers.  Please  find  authorized  signature  which  you  will  recognize 
in  payments  of  funds  or  the  transaction  of  business.  Special 
Account  No.  2104,  K.  V.  Beers,  Address  87  Livingston  Ave. 
Endoreed  by  Charles  Beeney.  To  the  Albany  Trust  Company, 
Albany,  N.  Y." 
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Exhibit  D. —  "Albany  Trust  Co.  Authorized  signature^  Sarah 
Kelly.  Special  Account  No.  2104,  Sarah  Kelly.  Please  find  author- 
ized signature  which  you  will  recognize  in  payments  of  funds  or  the 
tmnsaction  of  business.     Sarah  E.  Kelly,  Address  87  Livingston 

Ave.     Endowed  by .     To  The  Albany  Trust  Co., 

Albany,  N.  Y." 

It  is  also  admitted  that  the  bank  book  was  issued  September  5, 
1902,  in  the  name  of  Kate  V.  Beers,  and  the  writing  underneath 
"Or  Mrs.  Sarah  E.  Kelly,  payable  to  either  or  the  survivor  of  either," 
was  added  January  12,  1903.  Bank  book  No.  2104  produced  was 
indorsed  :  "  Special  Interest  Account  with  Kate  V.  Beers."  The 
reading  on  the  inside  was  "  No.  2104,  The  Albany  Trust  Company 
in  account  with  Kate  V.  Beers  or  Mrs.  Sarah  E.  Kelly,  payable  to 
either  or  the  survivor  of  either." 

Within  ITallenbeck  v.  Ilalleribeck  (103  App.  Div.  107),  Augshury 
V.  Shurtiiff  (180  N.  Y.  138)  and  the  Kelly  case,  above  cited,  the 
judgrnent  is  right.  The  codicil  was  properly  excluded.  It  only 
disclosed  Mrs.  Beere'  intent  at  the  time  it  was  executed.  The  rights 
of  the  parties  had  been  previously  fixed.  The  judgment  should,  < 
therefore,  be  affirmed,  with  costs. 

All  concurred,  except  Cochrane,  J.,  dissenting  in  an  opinion,  in 
which  Chester,  J.,  concurred. 

CocHRANK,  J.  (dissenting) : 

If  this  particular  bank  transaction  stood  by  itself  probably  we 
should  say  that  the  decision  of  the  court  below  should  not  be  dis- 
turbed. But  Mrs.  Beers,  the  appellants'  testatrix,  had  various  and 
similar  bank  transactions  which  are  all  in  evidence  and  which  should 
be  considered  as  reflecting  light  on  each  other.  It  cannot  eflfect- 
ually  be  gainsaid  that  a  uniform  purpose  existed  in  her  mind  as  to 
each  one  of  these  transactions.  As  a  matter  of  fact  her  intent  in 
one  was  likewise  her  intent  in  all.  Clearly  the  plaintiflF  equitably 
and  fairly  should  recover  in  respect  to  all  of  these  transactions  or  be 
defeated  in  respect  to  all.  In  this  case  I  think  the  learned  trial 
justice  attached  too  much  importance  to  the  form  of  the  deposit  in 
the  bank  and  the  papere  there  signed  and  too  little  importance  to  the 
other  facts  in  the  case.  As  is  well  understood,  these  bank  transac- 
tions made  under  such  circuiustau(;cs  as  here  appear  are  frequently 
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merely  formal  and  more  to  comply  with  the  rules  or  customs  of  par- 
ticular banks  in  the  eflFort  of  tlie  depositor  to  effectuate  some  particu- 
lar purpose  which  he  has  in  his  mind  tlian  to  reflect  such  purpose 
with  accuracy  or  definiteness.  The  trend  of  recent  decisions  is  to 
make  such  forfnsof  deposits^>;'///i«^/a^/^  evidence  only  to  be  consid- 
ered witli  all  the  other  evidence  as  bearing  on  the  actual  intent 
of  the  depositor  and  that  intent  very  frequently  becomes  a  question 
of  fact  notwithstanding  t\\Qi  prima  facie  liabiHty  created  by  the 
bank  transactions  when  standing  alone.  That  was  the  purport  of 
the  decisions  in  Kdltj  v.  Home  Savings  Bank  (103  App.  Div.  141)  ; 
Ilallenheck  v.  Ilallenheck  (Id.  107);  MatUr  of  Totteti  (179  N.  Y. 
112,  and  cases  there  cited).  That  Mrs.  Beers  intended  to  make  a 
substantially  equal  division  of  her  property  between  her  two  children 
is  apparent  from  her  wills  and  codicils  wherein  she  bequeathed 
these  bank  deposits  to  her  daughter,  Mrs.  Kelly,  to  make  a  bequest 
practically  equal  in  amount  to  the  bequest  to  her  son.  In  her  will 
executed  in  the  year  1900  she  bequeathed  to  her  daughter  these 
bank  deposits  with  the  important  qualification  that  she  intended  Hiat 
they  should  amount  to  about  $7,000  and  in  case  there  should  not  be 
that  amount  on  deposit  at  the  time  of  her  death  that  such  amount 
should  be  made  up  out  of  her  estate.  If  plaintiff's  contention  is 
correct,  she  had  a  proprietary  interest  in  all  these  accounts  during 
her  mother's  life  and  might  as  owner  have  exhausted  them  before 
her  mother's  death  and  then  in  addition  thereto  she  would  be 
entitled  to  receive  $7,000  under  the  will.  I  think  the  clear  intent 
to  be  deduced  from  the  various  bank  transactions  and  testamentary 
provisions  was  not  that  the  plaintiff  should  have  an  immediate  pro- 
prietary interest  in  the  deposits  but  tliat  she  should  be  at  libert>'  to 
draw  therefrom  as  a  matter  of  convenience  for  her  mother  and  at 
the  death  of  the  latter  the  deposits  should  belong  to  the  daughter. 
The  admissions  and  declarations  of  the  deceased  in  evidence  are  not 
jit  war  with  such  theory  but  on  the  contrary  they  as  well  as  the 
testamentary  provisions  harmonize  therewith. 

I  think  the  judgment  should  be  reversed  on  the  law  and  facts. 

Chestkr,  J.,  concurrod. 

Judgment  afln'mcd,  with  costs. 
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Sarah  E.  Kelly,  Appellant,  v.  Thk  National  Savings  Bank  ov 
THE  City  of  Albany,  Defendant,  Impleaded  with  Fkanklin  IJ. 
Beers  and  Harvey  S.  Bedell,  as  Executors,  etc.,  of  Kate  V. 
Beers,  Deceased,  Respondents. 

Third  Department,  January  15,  1908. 

Trust  —  bank  ^pposit  in  trust  for  another — notice  to  beneficiary. 

An  order  from  a  depositor  to  the  treasurer  of  a  bank  to  pay  to  the  order  of  her 
daughter  a  speciflcd  sum  **  on  my  account  as  per  accompanying  pass  book,'* 
being  the  full  amount  of  the  deposit,  is  jynma  facie  a  transfer  of  the  amount, 
and  by  opening  an  account  and  pass  book  in  the  name  of  tiie  mother  in  trust 
for  the  daughter  the  bank  recognizes  the  daughter's  title  to  the  fund. 

Evidence  that  the  daughter's  signature,  she  having  no  other  funds  in  the  bank,  was 
pasted  in  the  bank's  signature  book  next  to  her  mother's  and  that  the  daughter 
drew  interest  on  the  account  giving  a  receipt  for  the  same,  which  referred  to 
the  i>ass  book  by  number  and  to  her  account  "as  per  accompanying  pass 
book "  leads  to  the  conclusion  that  the  daughter  was  notified  of  the  trust  by 
her  mother  and  that  it  became  irrevocable. 

A  provision  in  a  will  subsequently  executed  showing  a  different  intent  on  the 
part  of  such  depositor  is  ineffectual  to  change  the  transaction. 

Cochrane  and  Chester,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Sarah  E.  Kelly,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant  executors,  entered  in 
the  office  of  the  clerk  of  tlie  county  of  Albany  on  the  9th  day  of 
July,  1907,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  Albany  Special  Term,  dismissing  the  complaint  upon  the  merits. 

Countryttian^  Xellis  <&  DuBois  [Andreio  J,  Nellis  of  counsel], 
for  the  appellant. 

Harris  db  liudd  [Milton  IL  Merwin  and  William  P.  Rudd  of 
counsel],  for  the  respondents. 

Kelix)gg,  J. : 

The  facts  are  substantially  the  same  as  in  Kelbj  v.  Home  Savings 
Bajik  {lOS  App.  Div.  141)  except  as  to  the  transaction  at  the  bank 
when  the  account  and  p:is.s  book  were  changed.  Prior  to  May  29, 
1899,  account  Xo.  38,455  stood  in  this  bank  in  the  name  of  Mrs.  K. 
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V.  Beers  and  her  pass  book  was  in  that  form.  Upon  that  day  the  ] 
book  and  acconnt  were  changed  so  as  to  read  :  "  Mrs.  Kate  V.  Beers 
in  trust  for  Sarah  E.  Kelly,  her  daughter."  The  signature  of  Mrs. 
Beers  already  appeared  upon  the  signature  book  of  tlie  bank.  The 
signature  of  Sarah  E.  Kelly,  Burlington,  Vt.,  is  pasted  into  the  sig- 
nature book  at  the  place  where  Mrs.  Beei-s'  name  also  appears.  The 
bank  also  produces  the  following  paper,  bearing  the  signature  of 
Mrs.  Beei-s,  and  whicii  was  delivered  to  it  on  that  day  :  "  Albany, 
K  Y.,  May  29,  1899.  To  the  Treasurer  of  the 'National  Savings 
Bank :  Pay  to  the  order  of  Sarah  E.  Kelly,  my  daughter,  Three 
Thousand  and  int.  Dollars  on  my  account  as  per  accompanying 
pass  book  No.  3S455."  The  amount  of  this  order  represented  the 
full  amount  of  Mrs.  Beers'  deposit  at  that  time.  The  stenographer 
of  the  bank  produces  the  papera,  but  no  one  is  sworn  as  to  who  was 
present  at  the  bank  or  how  these  changes  were  made.  Mrs.  Beers 
drew  the  interest  from  time  to  time,  except  July  17, 1901,  Sarah  E. 
Kelly  drew  the  interest  upon  the  following  receipt:  "Book  No. 
38455,  Albany,  N.  Y.,  Ju.  17,  1901.  Received  of  National  Sav. 
ings  Bank  of  Albany  Fifty-two  50/100  dollars,  $52.50  on  my 
account  as  per  accompanying  pass  book.     Sarah  E.  Kelly." 

The  stenographer  says  that  "  throughout  this  bank  book  are  many 
slips  pasted  in  exactly  as  the  slip  with  Sarah  E.  Kelly's  name  on  it. 
As  a  rule  when  an  account  is  opened  in  two  names  or  somebody  else's, 
we  give  the  person  who  opens  the  account  a  slip  to  be  signed  by  the 
other  party  and  mailed  or  brought  to  the  bank.  When  the  bank 
receives  it  they  cut  the  signature  off  and  paste  it  in  a  book.  Sup- 
pose we  had  a  book  like  this  whicli  had  been  begun  in  1893,  and  in 
1899  a  check  is  drawn  like  this  one  in  evidence,  and  both  ladies  are 
in  the  bank  at  the  time,  that  are  represented  on  the  check,  we 
would  then  paste  the  signature  of  the  one  whose  name  was  added 
right  on  the  book  by  the  old  signature  which  had  been  placed  there 
years  before  by  the  other,  unless  it  was  written  in.  We  would  do 
so  assuming  there  was  no  place  for  it  to  be  written  in." 

In  the  view  most  favorable  to  the  defendants  this  may  be  consid- 
ered a  tentative  trust  within  flatter  of  Totten  (179  N.  Y.  112, 126), 
which  is  revocable  until  the  depositor  dies  or  completes  it  by  some 
unequivocal  act  or  declaration,  such  as  the  delivery  of  the  pass  book 
or  notice  to  the  beneficiary. 
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Mrs.  Kelly  Iiad  no  funds  in  the  bank  except  as  slie  was  interested 
in  this  deposit,  and  there  was  no  other  occasion  for  her  leaving  her 
signature  with  the  bank.  She  drew  her  check  upon  the  bank  as 
the  owner  of  the  account,  and  must  have  presented  the  pass  book 
with  the  check.  Both  the  parties  to  the  trust  are  silent,  one  by  deatli 
and  the  other  by  the  rules  of  law,  and  their  intentions  can  only  be 
gathered  from  the  papers  at  the  bank  and  their  actions  as  far  as  they 
appear.  The  order  given  by  Mrs.  Beers  upon  tlie  bank  to  pay  to 
}iT&, 'Kelly  j}ri7na /acie  transferred  the  fund  here,  and  when  the 
account  was  opened  in  the  name  of  Mrs.  Beers  as  a  trustee  for  Mrs. 
Kelly,  it  recognized  Mrs.  Kelly's  title  and  right  to  the  fund.  And 
Mrs.  Kelly's  name  in  the  signature  book,  the  check  drawn  by  her 
and  the  inferences  to  be  drawn  from  the  papers  at  tlie  bank,  and  the 
declaration  of  Mrs.  Beers  in  evidence,  leads  to  the  conclusion  that 
Mrs.  Kelly  was  notified  of  the  trust  by  Mrs.  Beers  and  that  the  gift 
was  complete  and  the  trust  irrevocable.  The  fact  tliat  the  mother 
several  years  after  and  the  day  before  her  death,  while  with  herson, 
made  a  change  in  her  will  which  indicated  another  intent,  cannot 
affect  the  transaction  which  had  already  taken  place.  The  judgment 
should  be  reversed  upon  the  law  and  the  facts  and  a  new  trial  granted 
with  costs  to  the  appellant  to  abide  the  event. 

All  concurred,  except  Cochrane,  J.,  dissenting  in  an  opinion  in 
which  Chester,  J.,  concurred. 

Cochrane,  J.  (dissenting) : 

I  do  not  think  Matter  of  Totten  (179  K  Y.  112)  requires  or  justi- 
fies  a  reversal  of  this  judgment.  That  case  decides  that  a  deposit 
by  a  person  as  trustee  for  another  "  standing  alone  *  *  *  is  a 
tentative  trust  merely  revocable  at  will  until  the  depositor  dies  or 
completes  the  gift  in  his  lifetime  by  some  unequivocal  act  or  declara- 
tion." But  when  such  deposit  does  not  stand  alone^  but  as  in  this 
case  must  be  considered  in  connection  with  other  circumstances,  that 
presumption  may  be  overcome  and  the  deposit  may  not  even 
amount  to  a  tentative  trust.  In  such  a  case  as  in  others  it  resolves 
itself  into  a  question  of  intent.  The  court  in  the  Totten  case,  quot- 
ing from  Becmer  v.  Beaver  (117  N.  Y.  421),  said :  "  We  are  inclined 
to  think  that  to  infer  a  gift  from  the  form  of  the  deposit  alone 
wonld  in  a  great  majority  of  cases,  and  especially  where  the  deposit 
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was  of  any  considerable  amount,  impute  an  intention  which  never 
existed  and  defeat  tlie  real  purpose  of  tlie  depositor."  It  was  also 
said:  "When  a  deposit  is  made  in  trust  and  the  depositor  dies 
intestate  leaving  it  undisturbed,  in  the  absence  of  other  evidence, 
the  presumption  seems  to  arise  that  a  trust  was  intended  in  order  to 
avoid  the  trouble  of  making  a  will."  As  to  what  was  actually  in  the 
mind  of  the  testatrix  in  making  this  deposit,  see  dissenting  opinion 
in  the  case  of  J^ellf/  v.  Albany  Trust  Co.  (124  App.  Div.  101), 
decided  herewith.  The  learned  trial  justice  has  fouiul  the  facts  in 
tills  case  in  accordance  with  the  actual  intent  of  the  testatrix  and  in 
my  opinion  the  judgment  herein  should  not  be  disturbed. 

Chester,  J.,  concurred. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


Geobge  M.  La  Duke,  Respondent,  v,  Hudson  River  Telephone 
Company,  Appellant. 

Third  Department,  January  15,  1908. 

Negligence— Employers'  liiability  Act  — injury  to  lineman  by  fall  of 
pole  —  contributory  negligence — duty  to  inspect  pole  —  instructions 
to  expert  employee. 

Action  by  a  lineman  under  the  Employers*  Liability  Act  to  recover  for  injuries 
received  by  the  fall  of  a  pole  from  which  he  was  cutting  telephone  wires.  It 
appeared  that  the  pole  was  not  in  use,  but  was  apparently  sound  above  the 
ground,  although  it  leaned  north  at  an  angle  of  about  twenty  degrees  and  was 
supported  by  a  guy  wire  from  the  south  fastened  to  the  pole  about  tw^enty 
feet  from  the  ground,  and  there  were  telephone  and  other  wires  extending  in 
other  directions  and  forming  some  support.  The  plaintiff  was  an  expert  and 
experienced  lineman,  and  knew  that  it  was  customary  to  examine  a  pole  beforii 
climbing  it  to  see  if  it  was  sound  immediately  beneath  the  surface  of  the 
ground,  where  poles  usually  rot  first.  The  plaintiff,  howcTcr,  ascended  the 
pole  without  making  such  examination.  The  foreman  had  directed  plaintiff 
to  go  to  the  pole  and  put  the  wires,  but  was  not  present  when  plaintiff  climbe<l 
the  pole  and  the  plaintiff  knew  that  the  foreman  had  not  inspected  the  pole. 

HeUi,  that  the  facts  did  not  show  freedom  from  contributory  negligence. 

Where  a  pole  is  not  in  use  there  is  no  inference  that  it  has  been  inspected  and  is 
fit  for  use. 
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Even  if  the  duty  of  inspecting  the  pole  before  a  lineman  climbs  it  rests  upon  the 
forenuin,  in  his  absence  that  duty  rest  on  the  lineman  who  undertakes  the  work 
knowing  the  danger. 

In  directing  an  experienced  lineman  to  remove  wires  from  a  telephone  pole  a 
foreman  is  not  negligent  in  omitting  to  instruct  him  that  he  must  make  the 
customary  tests  to  ascertain  if  the  pole  is  sound  where  it  enters  the  ground 
before  he  removes  the  wires  which  apparently  sustain  it.  Such  an  instruction 
is  unnecessary  where  the  pole  is  not  in  use  and  stands  in  a  slanting  position. 
These  matters  are  as  much  within  the  knowledge  of  the  lineman  as  the  fore- 
man and  as  between  them  the  making  of  the  test  was  a  detail  of  the  work. 

It  is  not  negligence  to  fail  to  warn  a  servant  of  a  danger  of  which  he  has  full 
knowledge,  arising  in  an  employment  in  which  he  is  an  expert. 

Cochrane,  J.,  dissented,  wilh  opinion. 

Appeal  by  the  defendant,  the  Hudson  Eiver  Telephone  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Essex  on 
the  2l6t  day  of  November,  1906,  upon  the  verdict  of  a  jury  for 
$5,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
28th  day  of  November,  1906,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Thomas  B,  Cotter^  for  the  appellant. 

Fred  M.  La  Dxike^  for  the  respondent. 

Kellogg,  J.  : 

The  plaintiff,  an  experienced  lineman,  was  engaged  at  Saratoga 
Springs  with  one  Higgs,  who  was  defendant's  foreman,  in  construction 
work,  hi  taking  down  and  removing  certain  telephone  poles  which 
were  out  of  use.  In  the  absence  of  Higgs  plaintiff  climbed  a  pole,  cut 
the  telephone  wires  which  connected  it  with  the  next  westerly  pole, 
the  pole  fell  and  he  was  seriously  injured,  for  which  the  jury  gave 
him  $5,002.54  damages.  It  was  a  chestnut  pole,  apparently  sound 
above  the  ground,  but  after  it  had  fallen  it  was  discovered  that 
where  it  entered  the  ground,  and  for  a  few  inches  below,  it  was 
rotten  and  punky  clear  through.  The  place  where  a  pole  enters  the 
ground  is  usually  the  place  where  it  is  attacked  by  rot,  and  is  the 
point  of  weakness  to  be  guarded  against.  An  inspection  witli  a 
bar,  a  screwdriver  or  other  iron  implement  ci-owded  into  the  pole 
below  the  surface  of  the  ground  would  reveal  whether  the  pole 
were  defective  or  not.     That  is  the  usual  and  only  reliable  test.     It 
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is  safe  to  say  that  the  plaintiff  and  all  linemen  are  familiar  with  this 
test,  and  know  that  if  a  pole  is  defective  it  is  usually  at  this  place. 
Several  linemen  were  called  by  plaintiff  as  experts  to  show  that  such 
tests  are  usually  made,  and  it  fairly  appeared  that  before  climbing  a 
pole  the  lineman,  or  the  foreman  of  the  men  engaged  in  such  work, 
usually  makes  such  inspection.  It  would,  therefore,  seem  that  making 
the  test,  climbing  the  pole  and  cutting  the  wires  were  details  of  the 
work,  and  that  if  the  plaintiff  has  suffered  on  account  of  a  defect 
which  would  have  been  apparent  upon  a  proper  inspection,  it  is  as 
much  his  fault  as  that  of  Higgs.  It  would  also  seem  that  if  a  lineman 
climbs  a  pole  and  cuts  the  wires  which  support  it,  and  is  injured  by 
the  breaking  of  the  pole,  he  is  not  free  from  contributory  negli- 
gence, it  appearing  that  he  made  no  effort  and  exercised  no  care  to 
see  whether  the  pole  was  sufficient  to  sustain  him  or  not.  The 
principal  duty  of  a  lineman  is  to  climb  poles  and  remove  or  put  on 
wires  and  take  down  poles.  Plaintiff  says :  "  A  lineman  gets  extra 
pay  because  you  are  required  to  possess  the  skill  of  a  lineman, 
which  consists  of  climbing  the  pole  and  removing  or  placing 
wires." 

Aside  from  the  Employers'  Liability  Act  (Laws  of  1903,  chap. 
600)  it  would  easily  be  held  that  the  plaintiff,  as  a  matter  of  law, 
was  guilty  of  contributory  negligence,  and  had  assumed  the  risk  and 
could  not  recover.  Plaintiff  and  Iliggs  both  knew  that  these  poles 
were  out  of  use  and  were  being  taken  down  for  that  reason.  The^'' 
were  both  present  when  the  superintendent  of  the  company  directed 
them  to  remove  the  poles,  but  he  gave  no  directions  as  to  the  man- 
ner in  which  they  should  be  removed.  The  pole  in  question  leaned 
north  towards  the  street  at  an  angle  of  about  twenty  degrees ;  it  was 
guyed  from  the  south  by  a  wire  fastened  upon  the  pole  about 
eighteen  or  twenty  feet  from  the  ground.  There  were  also  fas- 
tened to  the  pole  two  telephone  wires  running  westerly  along  tlie 
south  side  of  Division  street,  where  they  were  fastened  to  an  elec- 
tric light  pole.  There  was  a  fire  alarm  wire  attached  to  the  pole, 
running  northwesterly  about  one  hundred  and  twenty  feet  across  the 
street  and  there  fastened  to  another  pole.  There  were  some  other 
wires  attached  to  the  pole,  which  had  formerly  connected  it  with 
the  hospital  on  the  north  side  of  the  street,  but  they  had  been  cut 
near  thejiospital  by  the  plaintiff  and  lay  upon  the  ground  near  the 
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pole  and  furnished  it  no  support.  Higgs  and  the  plaintiff  had 
worked  on  other  poles,  and  arrived  at  this  pole  just  before  dinner. 
Higgs  climbed  the  pole.  It  did  not  appear  to  be  weak.  It  must 
have  been  evident  to  a  lineman  that  this  network  of  wires  furnished 
a  good  deal  of  support  to  tlie  pole  at  the  time  Higgs  climbed  it. 
The  supporting  wires  formed  a  triangle  radiating  from  the  pole, 
and  it  is  evident  that  when  the  telephone  wires  were  cut  no  further 
siibetantial  support  was  given  to  the  pole  by  the  wires.  Plaintiff 
and  Iliggs  went  to  dinner,  and  the  plaintiff  says  that  while  return- 
ing from  dinner  Higgs  told  him  to  go  to  the  polo  and  take  down  the 
two  wires  on  the  pole,  untie  the  fire  line  and  carry  it  np  and  wait  in 
catting  it  down  until  he  came  ;  that  he  would  get  a  rope  and  his 
belt  and  guy  it  so  as  not  to  make  so  much  noise  when  it  was  chopped 
down ;  that  he  went  to  the  pole  and  climbed  it  without  examining 
to  see  whether  it  was  sound  or  not.  He  cut  the  two  telephone 
wires,  the  pole  began  to  sway,  and  fell  over  into  the  street  with  him 
upon  it. 

Higgs  swears  that  after  he  climbed  the  pole  and  they  went  to  din- 
ner he  told  the  plaintiff  to  go  to  the  pole  and  wait  for  him  but  not 
'  to  climb  it,  and  he  would  get  a  rope  to  hold  it  while  the  wires  were 
I  being  cut  and  with  which  they  could  lower  it  to  the  ground,  but 
I  that  when  he  returned  to  the  pole  he  found  it  down  with  the  plain- 
i  tiff  injured.  The  guy  wire  and  the  fire  alarm  wires  were  found 
I         broken  after  the  accident. 

!  In  OuUmartin  v.  Solvay  Process  Co.  (189  N.  Y.  490)  the  court 

says:  "Therefore,  the  question  in  any  case  brought  under  the  stat- 
ute is  not  whether  the  negligent  act  is  a  detail  of  the  work,  but 
whether  it  is  a  detail  of  the  8n[)erintendent'8  part  of  the  work  or  of 
that  of  the  subordinate  employees  and  servants."  The  only  act  done 
by  Higgs  which  can  be  claimed  to  be  an  act  of  superintendence  is  the 
direction  to  remove  the  two  wires  from  the  pole.  But  he  gave  this 
direction  to  an  experienced  lineman  whose  business  it  was  to  climb 
poles,  take  off  and  put  on  wires  and  take  down  poles.  Both  the 
plaintiff  and  Higgs  knew  that  the  proper  way  was  to  cut  the  wires 
l)efore  the  pole  was  taken  down  ;  both  knew  where  the  weakness  of 
the  pole  existed,  if  anywheres,  and  both  knew  the  usual  test  and  the 
importance  of  making  such  test  before  climbing  the  pole.  It  was 
unnecessary  for  Higgs  to  tell  the  plaintiff  how  to  climb  the  pole  or 


Digitized  by  VjOOQIC 


110  La  Duke  u  Hudson  River  Telephone  Co. 


Third  Department,  January.  1908.  [Vol.  124. 

how  the  wires  should  be  removed,  and  it  was  also  unneccs  ;ary  for  him 
to  suggest  that  the  pole  be  tested  by  the  familiar  test  to  see  whether 
it  was  rotten  where  it  entered  the  ground.  To  be  sure,  in  a  sense,  it 
had  been  tested  in  the  presence  of  both  by  Iliggs' climbing  it  before 
they  went  to  dinner;  but  at  that  time  it  was  evident  that  the  wires 
which  were  afterwards  cut  gave  it  much  support.  It  would  seem  to 
be  unnecessary  for  the  superintendent  to  tell  an  experienced  lineman 
who  was  to  go  upon  a  pole  and  cut  the  wires  which  apparently  sus- 
tained it  to  investigate  as  to  whether  detaching  the  wires  would 
weaken  the  support  of  the  pole,  especially  in  the  case  of  a  pole  like 
this  which  was  not  in  use  and  was  leaning  more  or  less.  The  exami- 
nation of  the  plaintiff  shows  that  he  was  familiar  with  the  support 
which  the  wires  give  to  a  pole,  and  with  the  tension  upon  the  wires  and 
with  the  use  and  purpose  of  a  guy  wire.  lie  knew  all  the  facts, 
and  his  experience  covered  the  whole  situation.  He  was  not  in  an 
unusual  place,  in  an  unusual  business  or  dealing  with  things  with 
which  he  was  unfamiliar.  He  was  an  expert  as  to  all  the  matters 
at  hand.  There  is  no  pretext  that  the  plaintiff  understood  or 
l>clieved  that  Higgs  had  made  a  test  of  the  pole  unbeknown  to  hitii. 
They  went  to  Saratoga  Springs  together  that  day  or  the  night 
before,  and  were  working  there  together  up  to  the  time  of  the  acci- 
dent. The  pole  was  not  in  use,  and  there  could,  therefore,  be  no 
inference  that  it  had  been  inspected  and  was  fit  for  use.  Plaintiff 
was  told  what  to  do,  and  he  did  it  in  a  careless  manner.  If  the 
duty  of  testing  the  pole  rested  with  the  foreman  of  the  gang,  if  the 
foreman  was  not  present  it  was  clearly  a  duty  resting  upon  the  line- 
man who  was  to  undertake  the  work  and  who  knew  the  dangers  if  the 
test  was  not  made.  Higgs  was  not  present  at  the  pole  when  he  gave 
the  directions  to  the  plaintiff,  and,  therefore,  he  was  not  negligent 
in  not  making  an  inspection.  The  only  pretense  of  negligence  can 
be  that  Higgs  failed  to  direct  the  plaintiff  to  niake  the  inspection.. 
But,  as  we  have  seen,  the  manner  of  doing  the  business  was  w^ell 
known,  and  the  plaintiff  knew  as  much  about  it  as  Higgs  did.  It  is 
not  negligence  to  fail  to  inform  a  servant  of  a  danger  when  the 
servant  has  full  knowledore  of  the  dano^er  himself  and  it  relates  to 
the  particular  business  in  which  the  servant  is  an  expert.  It  was 
not  negligence  to  climb  the  pole  and  to  cut  the  wires.  The  only 
negligence  which  can  be  charged  is  the  climbing  of  this  pole  and 
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cutting  the  wires  without  testing  it  to  see  whether  it  was  rotted  at 
the  bottom  or  not,  and  both  plaintiff  and  Higgs  knew  that  that  fact 
could  not  be  ascertained  except  by  making  the  test  where  the  pole 
entered  the  ground.  Higgs  had  the  right  to  expect  that  the  plain- 
tiff, an  experienced  lineman,  would  not  climb  the  pole  without  test- 
incj  it.  It  might  be  negligence  to  direct  an  inexperienced  man  to 
climb  a  pole  and  cut  wires  witliout  apprising  him  of  the  possible 
danger,  and  informing  him  of  the  test  which  is  usually  made  and 
the  manner  of  making  it.  But  where  a  foreman  directs  an  experi- 
enced lineman  to  climb  a  pole  and  cut  wires,  it  would  be  unneces- 
sary to  tell  him  that  the  appearance  of  the  pole  above  the  ground 
does  not  indicate  its  safety,  as  the  weak  point  is  just  below  the  sur- 
face of  the  ground,  and  that  whether  the  pole  is  defective  there  or 
not  can  only  be  ascertained  by  the  usual  test,  and  to  inform  him  of 
the  manner  of  making  the  test.  Those  matters  are  as  much  within 
the  knowledge  of  the  lineman  as  of  the  foreman,  and  as  between  the 
lineman  who  knows  all  the  facts  and  the  foreman,  the  making  of 
the  test,  the  climbing  of  the  pole  and  the  various  acts  are  details  of 
the  work. 

The  plaintiff  suffered  a  cevere  injury  while  in  the  defendant's 
service,  but  that  does  not  make  the  defendant  liable.  lie  received 
the  injury  in  performing  his  ordinary  duties  in  a  special  employ- 
ment, in  which  he  was  an  expert.  If  plaintiff  had  been  working 
with  other  men  not  familiar  with  the  business,  it  would  have  been 
his  duty  to  have  informed  them  of  the  danger  and  of  the  test  to 
discover  the  defect,  or  to  have  made  the  test  himself.  He  was  with 
Higgs  and  knew  that  Higgs  had  not  made  the  test.  Both  men  had 
eqnal  knowledge;  both  men  wcre*equally  skillful  in  the  business, 
and  if  Iligga  was  negligent  it  is  difficult  to  see  how  the  plaintiff  can 
escape  a  like  imputation.  Unless  the  employer  is  the  absolute 
^icnarantor  and  is  liable  for  any  injur}'  which  the  employee  receives 
in  his  service,  it  is  difficult  to  see  how  defendant  can  be  held  liable 
in  this  case.  While  the  rules  as  to  contributory  negligence  remain 
in  force  this  verdict  should  not  stand  upon  this  evidence.  The  bur- 
den of  proof  rested  upon  the  plaintiff  to  show  absence  of  contribu- 
tory negligence  upon  his  part.  It  has  never  been  determined  that 
the  expert  woodsman  who,  after  climbing  a  tree,  deliberately  and 
knowingly  cuts  off  the  limb  upon  which  he  stands,  can  blame  the 
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foreman  who  told  Iiiin  to  climb  and  trim  the  tree.  The  evidence  is 
insnfRcient  to  establish  plaintiff's  freedom  from  contribntorj  negli- 
gence, or  to  show  that  the  defendant's  negligence  was  the  canse  of 
the  plaintiff's  injnrj. 

The  judgment  and  order  should  be  reversed  as  against  the  evi- 
dence and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event. 

All  concurred,  except  Cochkank,  J.,  dissenting  in  opinion. 

Cochrane,  J.  (dissenting) : 

The  disposition  of  this  case,  I  think,  ignores  the  proper  theory 
applicable  thereto.  The  cause  of  the  falling  of  the  pole  was  its 
rotten  condition  below  the  surface  of  the  ground.  Plaintiff's  right 
to  recover  does  not  rest  on  the  negligence  of  Higgs,  the  foreman, 
as  is  assumed  in  the  prevailing  opinion,  but  on  the  duty  of  the 
defendant  to  have  inspected  the  pole.  (See  McGuire  v.  Bell  Tele- 
2)ho7\e  Co.,  1G7  X.  Y.  208;  Biker  v.  New  York,  Ontario  &  West- 
ern Railway  Co,,  64  App.  Div.  357.)  Such  duty  was  primarily 
with  the  defendant,  and  plaintiff  had  a  right  to  assume  that  it  had 
been  performed.  Defendant  might  have  devolved  that  duty  on 
Higgs  or  plaintiff  or  both,  but  that  it  did  not  do  so  is  undisputed 
and  defendant  does  not  and  cannot  claim  to  have  done  so.  Hence 
the  question  of  assumption  of  risk  by  plaintiff  does  not  arise.  Tlie 
polo  was  not  being  removed  because  it  was  worn  out  but  because 
defendant  was  changing  its  system  and  the  circumstance  of  removal 
did  not,  therefore,  put  plaintiff  on  his  guard  as  to  the  hidden  danger 
that  caused  the  accident. 

m 

I  advise  an  affirmance  of  the  judgment. 

Judgment  and  order  reversed  as  against  the  weight  of  evidence 
and  new  trial  granted,  with  costs  to  appellant  to  abide  event. 
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RiCHAKD  J.  CuLLEN,  Appellant,  v.  Battle  Island  Paper  Company, 

Bespondent. 

Third  Department,  January  15,  1908. 

Contract  —  master  ajid  servajit  —  complaint  for  wages  —  evidence  of 
performance — trial  ~  question  for  jury  —  power  of  court  to  amend 
complaint  to  conform  to  proof. 

In  no  action  by  a  servant  on  a  complaint  alleging  a  kiriDg  for  three  years, 
performance  by  the  plaintiff  and  that  the  defendant  had  refused  to  perform 
the  contract  and  was  indebted  in  a  specified  sum  thereon,  where  evidence 
is  introduced  showing  that  the  plaintiff,  after  refusing  to  resign  his  position, 
was  informed  that  no  further  work  would  be  required  of  hiin,  but  that  his 
salary  would  be  paid  Just  the  same,  it  is  error  to  dismiss  the  complaint  upon 
the  ground  that  the  action  was  for  wages  and  not  damages  and  that  the  proof 
shows  there  is  nothing  due  for  wage?.  Upon  such  evidence  the  jury  would 
have  been  justified  in  finding  that  the  plaintiff  by  holding  himself  in  readiness 
to  serve  remained  within  the  terms  of  the  contract  and  that  his  salary  was  to 
be  paid. 

If  an  employer  is  willing  that  his  servant  should  remain  idle,  there  is  no  reason 
why  the  servant  should  not  recover  wages  according  to  the  terms  of  the 
contract.  / 

Where  no  surprise  is  alleged  it  is  the  duty  of  the  court  to  conform  the  pleadings 
to  the  proof,  and  as  evidence  was  introduced  suflicient  to  allow  a  recovery  for 
a  wrongful  discharge,  if  not  for  wages,  it  was  error  for  the  court  to  refuse  to 
amend  the  complaint.  Whether  the  amount  of  the  wages  is  demanded  as  wages 
or  as  damages  for  breach  of  contract  is  a  mere  technicality. 

Chester  and  Cochranb,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Richard  J.  Cullen,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  tlie  clerk  of  the  county  of  St.  Lawrence  on  tlie  14th  day  of  June, 
1906,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
at  the  close  of  the  plaintiff's  case  upon  a  trial  at  the  St.  Lawrence 
Trial  Term. 

John  N.  Carlidej  for  the  appellant. 

S.  B.  Mead  and  Irving  G.  Iluhhs^  for  the  respondent. 
App.  Div.—  Vol.  CXXIV.         8 
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Kellogg,  J. : 

The  complaint  alleged  a  hiring  for  three  years,  performance  by 
plaintiff,  and  that  the  defendant  had  refused  to  perform  said  con- 
tract, and  was  indebted  $1,000  thereon.  At  the  close  of  the  evi- 
dence defendant  moved  to  dismiss  tlie  complaint  uj)on  the  ground 
that  the  action  was  for  wages,  and  not  damages,  and  the  proof 
shows  there  is  nothing  due  for  wages.  Thereupon  the  plaintiflE 
asked  leave  to  amend  his  complaint,  which  was  denied  upon  the 
ground  that  the  court  had  not  authority  to  make  the  amendment,  to 
which  plaintiff  excepted.     The  complaint  w\ns  thereupon  dismissed. 

The  evidence  did  not  necessarily  show  an  illegal  discharge   of 
the  plahitiff.     lie  was  asked  to  resign  but  did  not,  and  then  was 
informed  that  on  account  of  different  arrangements  having  been 
made  no  further  work  would  be  required  of  him,  to  wliich  he  sug- 
gested that  he  had  a  time  contract,  to  which  the  defendant  replied 
it  made  no  difference,  that  his  salary  would  be  paid  just  the  same. 
Upon  this  evidence  the  jury  might  well  have  understood  that  the 
plaintiff  was  relieved  from  actual  service  and  was  only  required  to 
hold  himself  in  readiness  to  serve,  and  that  his  salary  was  to  be 
paid  ;  that  he  still  remained  within  the  terms  of  the  contract  in 
the  defendant's  employ.     The  defendant  recognized  the  continued 
binding  force  of  the  contract  and  its  duty  to  continue  its  perform- 
ance.    In  actions  for  breach  of  contract  for  service,  the  limit   of 
recovery  of  damages  is  ordinarily  the  amount  of  wages  agreed  to  be 
paid.     {Milage  v.  Woodward^  18G  ^.  Y.  252.)     The  payment  of 
the  wages,  therefore,  was  the  extent  of  the  defendant's  liability,  and 
if  the  defendant  was  willing  that  the  plaintiff  should  remain  idle, 
and  the  plaintiff  assented,  there  is  no  renson  why  he  should   not 
recover  wages  according  to  the  terms  of  the  contract.     The  state- 
ment that  he  need  not  work  but  should  be  paid,  did  away  with  the 
necessity  of  proving  that  he  had  actually  performed  the  work  whicU 
he  WMs  ordinarily  to  perform.     The  evidence  tended  to  show  that 
the  plaintiff  had  performed  any  and  all  services  which  the  defend- 
ant required  of  him  under  the  contract.     The  plaintiff  was,  tbere- 
fore,  entitled  to  go  to  the  jury  upon  the  pleadings  as  they  then  stood. 
{Dexter  v.  IvhiSy  138  N.  Y.  551,  553.)     Ihit  after  the  court  ruled 
that  the  pleadings  as  they  stood  were  insufiicient,  it  was  then  clearly 
within  the  power  of  the  court,  and  it  was  its  duty,  no  surprise  being 
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alleged,  to  conform  the  pleadings  to  tlie  proof  and  to  make  an  end 
of  the  litigation.  The  object  of  pleadings  is  to  promote  the  ends 
of  justice,  not  to  entrap  a  suitor  in  a  maze  of  technicalities  and 
niicertainties.  Here  evidence  was  introduced  without  objection 
sufficient  to  allow  a  recovery  for  a  wrongful  discharge,  if  not  for 
wages.  "This  power  [under  Code  Civ.  Proc.  §  723]  may  be  exor- 
cised by  the  court  at  the  trial  in  furtherance  of  justice,  and 
the  statute  which  confers  it  has  always  received,  in  this  court,  a 
I'beral  rather  than  a  narrow  construction.  When  names  were  given 
to  actions  it  may  bo  that  tlie  cause  of  action  originally  pleaded  and 
tliat  substituted  at  the  trial  would  not  be  embraced  in  the  same 
general  classification,  but  that  circumstance  is  not  now  very  impor- 
tant. When  a  cause  of  action,  however  stattid,  is  sustained  by  the 
same  proof,  the  power  of  tiie  court  under  this  section  to  conform 
the  statement  in  the  pleading  to  the  facts  proved  is  undoubted." 
{Martin  v.  Home  £a?ik,  160  N.  Y.  IDO,  197.)  In  that  case  an 
amendment  was  made  at  the  trial  which  changed  an  action  brought 
to  recover  damages  for  the  defendant's  failure  to  present  a  check 
within  a  reasonable  time  into  one  to  recover  the  same  money  on 
the  ground  that  plaintiff  had  paid  it  to  the  defendant  by  mistake. 
Whether  we  treat  the  action  as  one  to  recover  the  amount  of  wages 
as  damages  on  account  of  the  illegal  discharge,  or  as  an  action  to 
recover  wages  under  the  contract,  the  recovery  in  either  case  rests 
upon  the  same  facts.  Whether  the  amount  of  the  wages  should  be 
demanded  as  wages  or  as  damages  is  a  mere  matter  of  technicality, 
where  it  is  apparent  that  there  is  no  surprise  and  where  all  the  facts 
necessary  to  recover  upon  either  theory  arc  before  the  court  without 
objection.     The  judgment  should,  therefore,  be  reversed. 

Sewell,  J.,  concurred ;  SMrrn,  P.  J.,  concurred  in  result  upon 
the  ground  that  the  court  had  power  to  amend  the  complaint; 
Chester,  J.,  dissented  in  an  opinion  in  which  Cochrane,  J., 
concurred. 

Chester,  J.  (dissenting) : 

In  his  complaint  the  plaintiff  alleges  that  the  defendant  employed 
plaintiff  to  superintend  the  mills  of  ihe  defendant  for  three  years 
ftt  an  annual  salary  of  ^4,000  a  year ;  that  the  plaintiff  performed 
all  the  agreements  to  be  by  him  kept  and  performed,  and  performed 
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tlie  said  contract  on  his  part ;  that  the  defendant  has  failed  to  keep 
and  perform  said  contract  on  its  part,  *'  and  has  failed  to  pay  this 
plaintiff  in  full  for  the  services  performed  by  him  under  said  con- 
tract, and  is  now  indebted  to  this  plaintiff  under  said  contract  in  the 
sum  of  One  thousand  dollars  and  interest  thereon  from  the  10th  day 
of  September,  1904."  The  answer  is  a  general  denial.  The  plain- 
tiff was  sworn  as  a  witness  in  his  own  behalf.  He  testified  that  he 
continued  in  the  defendant's  employment  two  years  and  nine 
months,  when  he  was  asked  to  resign  by  the  president  of  the 
defendant ;  that  in  reply  to  this  request  he  told  the  president  that 
he  was  under  contract  with  him  for  three  years,  and  the  president 
replied  that  it  made  no  difference  ;  that  the  plaintiff's  salary  would 
be  paid  just  the  same.  No  services  were  rendered  after  that,  and 
this  suit  is  to  recover  the  salary  for  the  remaining  three  months  of 
the  three  years,  viz.,  $1,000. 

At  the  close  of  plaintiff's  proof  the  court  granted  defendant's 
motion  to  dismiss  the  complaint  on  the  ground  that  the  cause  of 
action  alleged  in  the  complaint  was  one  for  wages,  and  the  proof 
shows  there  was  nothin;^  due  the  plaintiff  for  wages,  and  that  the 
action  was  not  one  for  damages.  The  plaintiff  then  asked  permission 
to  amend  the  complaint,  and  that  application  was  denied.  The  plain- 
tiff excepted  to  the  denial  of  the  application  to  amend  and  to  the 
granting  of  the  motion  to  dismiss  the  complaint,  and  these 
exceptions  present  the  only  questions  for  our  determination. 

The  question  with  respect  to  dismissal  is  simply  one  of  pleading. 
The  complaint  is  clearly  one  to  recover  for  services  rendered,  and 
the  plaintiff  failed  to  prove  the  rendering  of  any  services  for  which 
ho  had  not  been  paid.  It  would  have  been  error  for  the  court  under 
the  allegation  of  performance  to  permit  the  plaintiff  to  show  an 
excuse  for  non-performance.  (La  Chicotte  v.  Richmond  R.  tfe  EL 
Co,^  15  App.  Div.  380.)  The  complaint  is  not  based  upon  the  the(iry, 
nor  does  it  contain  any  sufficient  allegations,  tliat  the  defendant  had 
waived  performance  of  the  services  for  the  period  sued  for.  Tliat 
being  so,  the  dismissal  was  clearly  proper.  In  a  complaint  to  recover 
wages  for  services  rendered,  the  plaintiff  must  prove  as  a  condition 
precedent  to  the  recovery  that  he  performed  the  services  in  ques- 
tion to  the  defendant,  and  under  such  a  complaint  he  cannot  recover 
damages  for  a  wrongful  discharge^  nor  upon  the  theory  of  gon- 
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structive  services.  {Iloioard  v.  Daly^  61  N.  Y.  362 ;  Weed  v. 
Burt,  78  id.  191 ;  Perry  v.  Dickerson^  85  id.  345 ;  Moody  v. 
Leverkh,  4  Daly,  401.  And  to  the  same  effect  in  this  department, 
Arnold  v.  AdamSj  27  App.  Div.  345  ;  Allen  v.  Glen  Creamery  Co.^ 
VM  id.  306.) 

The  record  on  appeal  does  not  clearly  show  what  tlie  motion  to 
amend,  which  was  denied  by  the  court,  was,  although  it  may  be 
presumed  that  it  was  to  change  the  cause  of  action  to  one  for  dam- 
ages. The  case  last  cited  in  this  department  holds  that  an  action  for 
damages  for  a  breach  of  contract  of  employment  because  of  wrong- 
ful discharge  is  entirely  distinct  from  an  action  brought  by  the 
employee  to  recover  wages.  That  was  also  held  in  effect  in  Arnold 
r.  Adajos  {supra). 

The  amendment  seeking  to  set  up  a  new  cause  of  action  was  one 
tiiat  under  the  authorities  must  be  made  at  Special  Term  ajid  was 
not  within  the  power  of  the  court  to  grant  at  the  Trial  Term  under 
fiection  723  of  the  Code  of  Civil  Procedure.  The  authorities  are 
uniform  to  that  effect  and  need  not  be  cited. 

The  judgment.  I  think,  was  clearly  right  and  should  be  aflBrmed, 
with  costs. 

CocHBANE,  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


James  Finnegan,  Eespondent,  v.  Andbew  J.  Robinson  Company, 

Appellant. 

Third  Department,  January  15,  19G8. 

Kegligence  —  trial  —  char^  as  to  negligence  not  alleged. 

In  an  action  by  a  servant  to  recover  for  injuries  occasioned  by  the  fall  of  a  tile 
thiongh  an  opening  in  the  floor  of  a  building,  where  the  only  negligence 
alleged  is  the  failure  of  the  defendant  to  furnish  a  reasonably  safe  place  to 
work,  in  that  the  opening  was  not  properly  covered  or  guarded,  it  is  error  for 
the  court  to  refuse  to  charge  "that  the  defendant  was  not  liable  for  the  actual 
falling  or  cause pf  the  starting  of  the  brick  or  tile." 
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Appkal  by  the  defendant,  tlie  Andrew  J.  Robinson  Company, 
from  a  judgment  of  tlie  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  ofiice  of  the  clerk  of  the  county  of  Broome  on  the 
25th  day  of  July,  1907,  upon  the  verdict  of  a  jury  for  $9,000,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  25th  day  of 
July,  1907,  denying  the  defendant's  motion  for  ^a  new  trial  made 
upon  the  minutes. 

The  defendant  corporation,  a  contractor,  was  constructing  a  teii- 
story  bnilding.  Plaintiff  was  in  the  service  of  the  defendant  and 
at  work  on  the  seventh  floor  of  said  building.  Work  was  also  being 
performed  on  one  or  more  of  the  floors  above.  In  each  of  the 
various  floors  were  openings  directly  over  each  other.  Over  the 
opening  in  the  seventh  floor  there  were  temporarily  placed  plank 
to  support  a  barrel  of  water  tilled  by  a  pipe  which  came  up  from 
below.  .  Plaintiff  in  the  performance  of  his  duties  was  procuring  a 
pail  of  water  from  said  barrel  when  a  brick  tile  fell  from  above  and 
severely  injured  him.  A  judgment  in  his  favor  because  of  the 
alleged  negligence  of  the  defendant  is  now  before  us  for  review. 

Franh  Stexoart  and  Z.  Sidney  Carrere^  for  the  appellant. 

Baker  &  Sessions  {Ilarvey  7>.  Ilinman  of  counsel],  for  the 
respondent. 

Cochrane,  J. : 

The  judgment  must  be  reversed  because  of  an  error  in  the  charge. 
The  only  negligence  alleged  in  the  complaint  is  a  failure  of  the 
defendant  to  furnish  a  reasonably  safe  place  in  that  the  opening 
above  the  plaintiff  was  not  covered  or  properly  guarded  or  protected. 
That  this  was  the  only  ground  of  negligence  was  recognized  by  the 
trial  justice,  and  he  at  first  properly  instructed  the  jury  that  "  the 
sole  negligence  or  want  of  care  on  the  part  of  the  defendant  as 
claimed  by  the  plaintiff  is  a  want  of  reasonable  care  and  caution  in 
furnishing  the  plaintiff  with  a  fairly  suitable  and  safe  place  in  which 
to  perform  his  work."  But  he  afterwards  further  instructed  them 
that  they  were  to  be  diligent  in  ascertaining  not  only  the  cause  of 
the  fall  of  tlie  tile  but  also  tlie  character  and  manner  in  which  it 
was  projected  from  above,  and  told  them  in  the  same  connection 
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tliiit  tliey  had  "  the  right  to  examme  the  evidence  and  look  at  it  care- 
fully to  see  whether  there  was  any  carelessness  on  the  part  of  the 
defendant  corporation."  Such  instruction  was  correct  as  bearing 
on  the  question  of  the  safety  of  the  place  where  plaintiff  was  injured 
and  for  the  purpose  of  enabling  the  jury  to  determine  how  the  acci- 
dent occurred  and*  whether  it  was  due  to  the  faihire  to  provide  a 
safe  place.  The  jury  had  no  right,  however,  under  the  complaint 
to  predicate  negligence  on  the  cause,  character  or  manner  of  the 
projection  of  the  tile.  Defendant's  counsel  subsequently  requested 
the  court  '•  to  charge  as  the  law  in  this  case  that  the  defendant  was 
not  liable  for  the  actual  falling  or  cause  of  the  starting  of  the  brick 
or  tile."  This  was  refused  and  the  court  said :  "  I  leave  it  for  the 
jury  to  say  what  the  fact  was,  if  any  fact."  This  wjis  the  final 
instruction  of  the  court  to  the  jury  on  this  subject,  and  defendant's 
exception  thereto  presents  an  error  which  cannot  be  overlooked. 
It  is  very  clear  that  the  jury  under  this  charge  of  tlie  court  may 
have  based  their  verdict  on  facts  pertaining  solely  to  the  dropping 
or  projection  of  the  tile  and  without  any  reference  to  the  failure  of 
defendant  to  cover  or  protect  the  opening.  The  two  grounds  of 
negligence  are  widely  divergent,  and  without  reference  to  the  evi- 
dence it  is  sufficient  to  say  that  if  the  defendant  is  to  be  held  liable 
it  must  be  in  accordance  with  the  allegations  of  the  complaint.  The 
rule  applies  that  a  recovery  must  be  secundum  allegata  et  probata. 
The  judgment  and  order  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concurred  ;  Kellogg,  J.,  in  result. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 
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Stephen  Farrelly,  as  Ancillary  Receiver  of  the  City  Trubt,  Safe 
Deposit  and  Surety  Company  of  Philadelphia,  Kespondent,  v. 
Caroline  A.  Schaettler,  as  Executrix,  etc.,  of  Ferdinand 
ScHAETTLER,  Deceased,  Appellant. 

First  Department,  February  7,  1908. 

Practice  —  amendment  of  complaint  —  costs. 

After  the  reversal  of  a  judgment  against  an  executrix,  as  such,  an  amendment  of 
the  complaint  so  as  to  charge  her  personally,  should  be  conditioned  on  the 
payment  of  costs  to  date  of  the  amendment,  except  costs  before  trial. 

Appeal  by  the  defendant,  Caroline  A.  Schaettler,  as  executrix, 
etc.,  from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Terra  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  20th  day  of  December,  1907,  granting  the  plain- 
tifiPs  motion  to  amend  the  summons  and  complaint  herein  by  strik- 
ing from  the  title  of  the  action  the  words  "  as  executrix  of  the  last 
will  and  testament  of  Ferdinand  Schaettler,  deceased,"  upon  the 
payment  of  seventy -five  dollars  costs. 

A  judgment  against  the  defendant  as  executrix  was  reversed  upon 
an  appeal  to  the  Appellate  Division  and  a  new  trial  ordered.  (See 
Fan^elly  v.  ScJiaeUler,  121  App.  Div.  678.) 

F.  H.  Minrathy  for  the  appellant. 

Frederic  J,  Swift^  for  the  respondent. 

Per  Curiam  : 

The  order  should  be  modified  so  as  to  allow  the  defendant  costs 
of  the  action  to  the  date  of  tlie  amendment,  except  costs  before 
trial,  as  a  condition  for  the  allowance  of  the  amendment  applied, 
for,  and  as  so  modified  affirmed,  with  ten  dollars  costs  and  disburse- 
ments to  the  appellant. 

Present  —  Patterson,  P.  J.,  McLaughlin,  Laughlin,  Clarke 
and  SooTT,  JJ. 

Order  modified  as  directed  in  opinion,  and  as  so  modified  affirmed, 
with  costs  to  the  appellant.     Settle  order  on  notice. 
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Chasles  J.  King,  Respondent,  v.  William  G.  Rbid,  Appellant. 
First  Department,  February  7,  1908. 

Negligence  —  Labor  Law  —  guarding  machinery  —  purpose  of  statute  — 
evidence  —  effect  of  failure  of  fSEUitory  inspectors  to  require  guard  — 
guarding  of  similar  wheels  —  no  previous  accidents. 

Under  section  81  of  the  Labor  Law  (Laws  of  1897,  chap.  415,  as  amd.  by  Laws 
of  1899.  chap.  192),  requiring  the  guarding  of  machinery,  the  dangers  to  be 
guarded  against  are  only  those  that  a  reasonably  prudent  person,  would  have 
anticipated,  and  the  master  is  not  liable  for  failure  to  guard  a  fly  wheel  the 
inner  rim  of  which  was  eleven  or  twcflve  inches  from  the  floor,  where  injury  to 
an  employee  was  caused  by  his  falling  from  a  platform  located  about  twenty - 
eight  and  one-half  inches  from  the  fly  wheel  and  catching  his  foot  between  the 
spokes  of  the  wheel. 

In  determining  whether  or  not  the  failure  to  guard  a  fly  wheel  is  negligence,  the 
fact  that  factory  inspectors  had  inspected  the  factory  annually  pui-suant  to  a 
statute  authorizing  them  to  prohibit  the  use  of  machinery  not  properly 
guarded  without  suggesting  that  the  wheel  was  not  properly  guarded  may  be 
taken  into  consideration. 

Negligence  of  an  employer  in  failing  to  guard  a  fly  wheel,  the  inner  rim  of 
which  was  eleven  or  twelve  inches  from  the  floor,  is  not  shown  by  evidence 
that  in  some  factories  similar  wheels  had  been  guarded,  where  it  appears  that 
such  wheels  were  within  two  or  three  inches  of  the  floor  and  the  guard  was 
intended  to  protect  persons  walking  along  the  floor. 

While  the  fact  that  no  previous  accident  had  occurred  during  several  years  use 
of  an  unguarded  fly  wheel  is  not  controlling  in  a  case  where  a  condition 
obviously  dangerous  is  presented,  it  is  entitled  to  great  weight  in  determining 
whether  or  not  a  wheel  was  properly  guarded,  where  the  condition  was  not 
obviously  dangerous. 

Houghton,  J.,  dissented. 

Appeal  by  the  defendant,  William  G.  Reid,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  10th  day  of  June,  1907, 
upon  the  verdict  of  a  jury  for  $1,750,  and  also  from  an  order 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

James  Kearney y  for  the  appellant. 

Herbert  C,  Smyth^  for  the  respondent. 
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Ingraham,  J. : 

The  plaintiff,  a  man  fifty-five  years  of  age,  liad  been  a  "  press 
feeder  "  for  over  forty  years  and  had  been  employed  by  the  defend- 
ant and  was  familiar  with  his  establishment.  On  the  6th  of  Janu- 
ary, 1904,  he  was  given  work  by  the  defendant,  commencing 
about  eight  o'clock  in  the  morning.  He  was  put  to  work  upon 
a  "Campbell  press,"  which  required  him  to  stand  upon  a  plat- 
form twenty-one  inches  in  length  and  fourteen  inches  in  width. 
Across  an  aisle  way  from  this  press,  which  was  about  twenty-eight 
inches  wide,  there  was  a  press  known  as  a  "  Iluber  press,"  upon 
which  there  was  a  fly  wheel  adjoining  the  aisle,  so  that  the  distance 
between  the  platform  of  the  Campbell  press  and  the  projecting  fly 
wheel  was  about  twenty-eight  and  a  half  inches.  Both  presses  were 
in  operation.  This  fly  wheel  was  thirty-two  and  a  half  inches  in 
diameter  and  was  not  guarded.  The  platform  upon  which  the 
plaintiff  was  working  was  connected  with  the  floor  by  two  iron 
steps,  the  platform  being  about  thirty-two  inches  from  the  floor. 
After  the  plaintiff"  had  been  working  about  an  hour  and  a  half,  he 
asked  a  fellow-employee  named  Waldron  to  take  his  i)Iace.  Wal- 
dron  came  up  on  the  platform,  took  the  plaintiff's  place  alongside  of 
the  machine,  and  the  plaintiff  then  started  to  go  down  to  the  floor. 
He  testified  that  he  squeezed  past  Waldron,  put  one  foot  on  the 
second  step  when  he  slipped.  He  grabbed  Waldron  to  save  him- 
self, but  in  some  way  turned  around  and  fell  over  upon  the  floor 
and  his  leg  went  in  between  the  spokes  of  this  fly  wheel,  and  for 
the  injuries  thus  sustained  he  has  recovered  a  judgment.  A  motion 
for  a  new  trial  upon  the  judge's  minutes  w^as  made  and  denied, 
and  the  defendant  appeals  from  the  judgment  and  order  denying 
the  motion  for  a  new  trial. 

The  fly  wheel  upon  the  Huber  press  is  used  in  turning  the 
machine  backwards  or  forwards  by  hand  when  necessary  after  the 
power  has  been  shut  off,  and  there  was  evidence  to  show  that  it  was 
im|)racticable  to  have  a  guard  about  it,  as  the  operator  had  to  use 
his  foot  to  turn  the  wheel,  which  a  guard  would  prevent.  It  is 
quite  evident  tliat  there  was  no  danger  of  the  workmen  being 
injured  by  this  wheel  in  the  condition  that  it  was  in  unless  they  fell 
into  it.  It  also'  a])peared  that  this  machine  had  been  in  openition 
for  about  tweiitv  vears  in  tlie  same  condition  as  at  the  time  of  the 
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accident  and  tliat  no  accident  had  ever  been  caused  by  it.  An  acci- 
dent of  this  kind  had  never  been  known  before  and  a  macliine  simi- 
lar to  that  of  tlie  defendant  had  been  in  general  use  in  printing 
establishments  in  New'  York  for  many  years  and  it  was  not  custom- 
ary to  have  it  guarded  or  protected  where  the  bottom  of  the  fly 
wlieel  was  more  than  two  or  three  inches  from  the  floor.  There 
was  some  evidence  by  the  plaintiff  that  in  a  few  establishments  a 
guard  had  been  put  about  a  fly  wheel  attached  to  macliines  of  this 
character,  but  these  protections  were  only  when  the  wheel  was 
within  two  or  three  inches  of  the  floor,  and  there  is  no  evidence 
that  the  guards  were  used  when  the  wheel  was  sufficiently  high 
from  the  floor  so  tliat  there  was  no  liability  of  a  person's  foot  being 
caught  while  walking  along  the  aisle.  It  also  appeared  that  the 
State  Factory  Inspector  had  visited  the  defendant's  premises  yearly, 
looked  over  the  machinery,  and  no  suggestion  had  ever  been  made 
that  a  cover  or  protection  of  any  kind  was  necessary.  The  plat- 
form was  made  of  wood  and  the  steps  were  iron.  There  was  no 
sign  of  oil  or  anything  else  on  the  platform  or  steps,  but  the 
iron  steps  were  somewhat  smooth  from  use.  From  the  position 
of  this  platform  it  would  seem  almost  impossible  for  a  person  to 
fall  from  the  steps  and  get  his  foot  into  the  fly  wheel  and  the 
plaintiff  must  have  fallen  from  the  platform. 

The  plaintiff  claims  that  defendant  was  in  two  respects  negligent. 
The  fii-st  is  a  violation  of  section  81  of  the  Labor  Law  (Laws  of 
1S97,  chap.  415,  as  amd.  by  Laws  of  1899,  chap.  192).  That  sec- 
tion  provides  that  "  All  vats,  pans,  saws,  planers,  cogs,  gearing,  belt- 
ing, shafting,  set-screws  and  machinery,  of  every  description,  shall 
be  properly  guarded.''  The  purpose  of  this  enactment  as  stated 
by  the  Court  of  Appeals  in  Glens  Falls  P,  C.  Co.  v.  Travelers^ 
Lis.  Co.  (102  N.  Y.  399)  is  to  give  force  to  the  existing  rule  that 
iua:jtei-s  should  afford  a  reasonably  safe  place  in  which  their  servants 
are  called  upon  to  work,  but  said  :  ''  AVe  think,  however,  that  the 
Legislature  could  not  liave  intended  that  every  piece  of  machinery 
in  a  large  building  should  bo  covered  or  guarded.  This  would  he 
impracticable.  What  evidently  was  intended  was  that  thoso  parts 
^>f  the  machiriery  which  were  dangerous  to  the  servants  whose  duty 
required  them  to  work  in  its  immediate  vicinity  should  ])e  properly 
guarded,  so   as   to    minimize,  so   far   as    j)racticable,    the   dangers 
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attending  their  labors.  Human  foresight  is  limited,  and  mastert. 
are  not  called  upon  to  guard  against  every  possible  danger.  Thej 
are  required  only  to  guard  against  such  dangers  as  would  occur  to 
a  reasonably  prudent  man  as  liable  to  happen." 

Can  it  be  said  that  a  reasonably  prudent  person  could  have  antici- 
pated that  any  of  the  employees  engaged  in  operating  this  machin- 
ery would  put  his  foot  inside  the  fly  wlieel,  the  inner  rim  of  which 
was  eleven  or  twelve  inches  from  the  floor  ?  The  obligation  imposed 
upon  the  defendant  was  to  properly  guard  the  machine.  It  had 
been  in  use  many  years  before  this  statute  was  passed.  No  acci- 
dent had  ever  occurred.  There  was  no  suggestion  that  a  guard 
was  necessary.  Nothing  had  ever  occurred  that  would  indicate, 
that  the  absence  of  a  guard  would  subject  any  of  the  defendant's 
employees  to  such  an  accident.  The  machine  was  to  be  used,  not  by 
inexperienced  persons,  but  by  experienced  pressmen  who  under- 
stood the  machines.  The  situation  was  apparent  and,  so  far  as 
appears,  was  perfectly  safe  for  any  one  who  did  not  fall  off  the 
platform  into  the  machine.  It  seems  to  me  that  this  occurrence 
was  not  one  that  could  have  been  anticipated  ;  nor  could  a  reason 
ably  prudent  person  have  anticipated  that  a  person  would  fall  into 
tills  fly  wheel  from  the  platform,  or  that  it  was  at  all  necessary  to 
guard  the  wheel.  It  was  not  an  occurrence  that  was  at  all  likely  to 
happen,  so  that  in  the  ordinary  course  of  business  it  was  necessary 
to  guard  against  it.  All  machinery  of  this  kind  is  liable  to  cause 
injury  when  unexpected  and  not  to  be  anticipated  events  occur ; 
but  I  think  a  machine  is  properly  guarded  when  those  employed 
are  protected,  when  using  the  ordinary  methods  of  operating  it. 
The  platform  upon  which  the  plaintiff  was  at  work  was  obviously 
intended  to  be  used  by  one  man  while  engaged  in  feeding  the 
machine.  No  employer  could  have  anticipated  that  two  persons 
should  attempt  to  be  upon  the  platform  at  the  same  tune  and  as  a 
result  one  would  fall  off  into  an  adjoining  machine.  An  examiun- 
tion  of  section  81  of  the  Labor  Law  fairly  establishes  that  there  was 
no  intention  to  make  an  employer  of  labor  an  insurer  against  all 
injury  caused  by  machinery  or  to  require  that  he  should  anticipate 
or  provide  against  an  extraordinary  or  not  to  be  anticipated  occur 
rence.  In  considering^  whether  or  not  the  failure  to  guard  the- 
fly  wheel  was  negligence,  the  fact  that  the  statute  makes  provision 
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for  an  inspection  of  factories  by  inspectors  appointed  by  the  State 
and  that  "  If  a  macliine  or  any  part  thereof  is  in  a  dangerous  con- 
dition or  is  not  properly  guarded,  the  use  thereof  may  be  pro- 
hibited by  the  factory  inspector,  and  a  notice  to  that  effect  shall  be 
attached  thereto.  Snch  notice  shall  not  be  removed  until  the 
machine  is  made  safe  and  the  required  safeguards  are  provided, 
and  in  the  meantime  such  unsafe  or  dangerous  machinery  shall 
not  be  used."  The  defendant's  factory  was  inspected  yearly  by 
inspectors  and  no  suggestion  was  ever  made  that  this  fly  wheel  was 
not  properly  guarded,  nor  was  the  defendant  required  to  protect  it. 
Factory  inspectora,  who  are  in  the  nature  of  experts  employed  by 
the  State  to  see  that  the  law  is  complied  with,  did  not  consider  that 
this  fly  wheel  was  unsafe  or  improperly  guarded.  The  evidence  in 
relation  to  other  machines  to  which  guards  had  been  attached  in 
a  few  factories  shows  them  to  have  been  materially  different  from 
the  machine  in  question,  and  the  guard  then  used  was  evidently 
intended  to  protect  a  person  walking  along  the  floor,  a  guard  which 
was  unnecessary  in  relation  to  this  machine  because  of  the  distance 
between  the  fly  wheel  and  the  floor. 

While  it  is  conceded  that  the  fact  that  no  previous  accident  had 
ever  happened  is  not  controlling,  where  a  condition  obviously  dan- 
gerous is  presented  (See  Motzing  v.  Excelsior  Breioing  Co,^  107 
App.  Div.  275 ;  affd.,  186  N".  Y.  577)  it  is  nevertheless  entitled  to 
great  weight  in  determining  whether  or  not  the  machinery  is  prop- 
erly guarded  where  the  condition  is  not  obviously  dangerous.  "  It 
is  a  mistake  for  one  to  take  his  stand  after  an  accident  and  to 
impute  responsibility  from  a  view  thus  obtained.  It  is  nearly 
always  easy  after  an  accident  has  happened  to  see  how  it  could 
have  been  avoided.  But  taking  our  stand  before  this  accident,  the 
very  first  of  the  kind,  so  far  as  we  know,  that  ever  occurred,  we 
can  upon  the  facts  of  this  case  see  no  ground  for  imputing  against 
the  defendants  the  want  of  that  ordinary  care,  diligence  and  fore- 
sight which  they,  as  employers,  owed  to  the  men  in  their  service." 
[Burlce  v.  WitJherhee,  98  H.  Y.  562.) 

Tliere  is  also  a  claim  that  there  was  some  evidence  of  negligence 
in  the  slippery  condition  of  the  steps  leading  to  the  platform,  but 
there  is  no  evidence  that  the  steps  had  any  relation  to  the  accident 
or  that  a  mere  worn  iron  step  is  an  unsafe  appliance. 
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I  think  the  judgment  and  order  should  be  reversed  as  against  the 
evidence,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

Patterson,  P.  J.,  McLaughlin  and  Laughlin,  JJ.,  concurred ; 
Houghton,  J.,  dissented. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event 


William  H.  Sullivan  and  James  F.  Sullivan,  PlaintiflFs,  v.  John 
MoCann  and  Theodore  Kauffeld,  as  Executors  of  and  Trustees 
under  the  Last  Will  and  Testament  of  John  Sullivan,  Deceased, 
and  Others,  Defendants. 

In  the  Matter  of  the  Application  of  Edward  W.  Fox,  Respondent, 
to  Have  His  Lien  Determined  and  Enforced  ;  James  F.  Sullivan, 
Appellant. 

First  Department,  February  7, 1908. 

Appeal  —  proceeding'  by  attorney  under  section  66  of  the  Code  of  Civil 
Procedure  —  practice  —  case  or  exceptions  unnecessary  —  form,  of  deter^ 
mination  and  its  enforcement  —  attorney  —  compensation  based  on 
amount  of  recovery  in  suit  —  decree  in  suit  conclusive  as  to  such 
amoimt. 

A  proceeding  by  an  attorney  under  section  66  of  the  Code  of  Civil  Procedure  is 
a  special  proceeding,  not  an  action,  and  an  appeal  from  the  order  entered 
thereon  is  not  an  appeal  from  a  judgment  rendered  after  the  trial  of  an  issue 
of  fact  in  an  action.  Hence  section  997  of  the  Co<ie  of  Civil  Procedure  has  no 
application  and  the  order  may  be  reviewed  although  a  case  has  not  been  made 
or  settled,  and  no  exceptions  to  the  court's  decision  have  been  taken  or  filed. 

On  appeal  from  an  order  adopting  the  report  of  a  referee  in  such  proceeding  and 
granting  the  petitioner  relief,  the  Appellate  Division  will  review  the  deter- 
mination of  the  Special  Term,  both  upon  the  facts  and  the  law,  and  grant  to 
either  party  the  relief  to  which  he  is  entitled. 

In  such  proceeding  a  judgment  in  favor  of  the  attorney  is  not  authorized,  but 
the  determination  should  be  in  the  form  of  an  order  adjudging  that  the  attor- 
ney has  a  lien  for  a  certain  sura,  the  collection  of  which  should  be  enforced,  as 
provided  in  section  779  of  the  Code  of  Civil  Procedure. 

A  decree  that  a  testamentary  provision  for  accumulations  is  void  and  that  surplus 
income  belongs  to  the  owners  of  the  next  eventual  estate  is  res  cidjudictUa  in  a 
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subsequent  pri)cee(iing  by  the  attorney  of  the  owners  of  the  eventuftl  estate 
to  liave  his  lien  determined  under  his  contruct  of  retainer,  and  entitles  him 
to  a  lien  upon  said  surplus  income  for  the  percentage  secured  to  him  by  the 
contract,  even  though  the  clients  have  settled  and  discontinued  the  action. 

Appeal  by  James  Y-  Sullivan  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  19th  day  of 
June,  1907,  overruling  exceptions  to  the  report  of  a  referee  and 
cunfirming  the  same ;  directing  a  recovery  from  William  II.  Sul- 
livan, a  plaintiff  in  the  action,  in  the  sum  of  $698.97,  and  a  recovery 
from  James  F.  Sullivan,  also  a  plaintiff  in  the  action,  for  a  like  sum, 
and  a  recovery  against  the  two  plaintiffs  for  the  costs  and  disburse- 
ments of  the  proceeding,  and  further  directing  that  the  order  be 
docketed  and  entered  as  a  judgment,  and  that  the  petitioner  have 
execution  against  the  two  plaintiffs  for  the  amount  of  such 
judgment. 

Ilenrij  C  Ehlsrt^  for  the  appellant. 

Louis  Frankel^  for  the  respondent. 

Ingraham,  J. : 

One  John  Sullivan,  a  resident  of  the  county  of  New  York,  died 
on  the  23d  day  of  February,  1886,  leaving  a  last  will  and  testament 
which  was  duly  admitted  to  probate,  by  which  the  testator  left  all 
his  estate,  real  and  personal,  to  trustees  with  certain  directions  as  to 
tlie  accumulation  of  income,  and  upon  the  termination  of  the  trust 
directing  the  trustees  to  divide  the  property  between  the  children 
of  the  testator's  son  James  and  his  illegitimate  son,  ''  to  be  divided 
between  ihem  per  capita^  share  and  share  alike."  This  trust  was 
to  continue  during  the  natural  life  of  the  testator's  wife  and  his  son 
James  Sullivan.  It  appears  that  tiie  testator's  wife  has  since  died,  but 
his  son  James  Sullivan  is  still  living.  The  plaintiffs  are  two  sons 
of  the  said  James  Sullivan  and  upon  the  death  of  their  father  would 
be  entitled  to  a  share  of  the  trust  fund,  but  under  the  terms  of  the 
will  would  not  receive  anything  until  the  death  of  their  father. 
The  petitioner,  an  attorney  at  law,  was  consulted  by  one  of  the 
plaintiffs  as  to  his  rights  under  the  will  and  subsequently  on  the  16th 
of  January,  1906,  an  agreement  was  signed  between  the  two  plain- 


Digitized  by  VjOOQIC 


1 28  Sullivan  v.  McCann. 


First  Department,  Febuary,  1908.  [Vol.  124. 


tiffs  and  tlie  petitioner  by  which  the  petitioner  was  appointed  the 
plaintiffs'  attorney  to  represent  them  in  all  matters  relating  to  the 
estate  of  the  testator,  and  the  petitioner  was  authorized  to  institute 
such  proceedings  as  may  be  necessary  to  enforce  the  plaintiffs'  rights 
or  to. protect  their  interest  in  the  said  estate,, and  to  commence  any 
action  at  law  or  in  equity  for  an  accounting  or  for  the  construction 
of  the  last  will  and  testament  or  otherwise.  Plaintiffs  agreed  to  pay 
the  petitioner  the  sum  of  twelve  and  one-half  per  cent  on  any  amount 
which  they  might  recover  or  to  which  they  might  bo  entitled  bj'- 
any  decree  or  judgment  in  any  action  or  proceeding  instituted  by 
the  petitioner,  or  in  case  of  the  settlement  or  adjustment  of  their 
rights  or  interests  in  said  estate  the  petitioner  should  be  entitled  to 
twelve  and  one-half  per  cent  on  the  amount  to  which  the  plaintiffs 
would  be  entitled  or  would  recover  by  decree  or  judgment  were  it 
not  for  such  settlement  or  adjustment.  And  in  addition  the  peti- 
tioner was  to  be  entitled  to  any  costs  awarded  to  the  plaintiffs  in 
any  action  thus  commenced.  In  pursuance  of  this  retainer  in  January, 
1906,  the  petitioner  commenced  on  behalf  of  the  plaintiffs  an  action 
in  the  Supreme  Court.  The  relief  sought  in  that  action  was  for  a 
determination  as  to  the  validity,  construction  and  effects  of  the  direc- 
tion contained  as  to  the  accumulations  of  the  surplus  income  of  the 
rents,  income  and  profits  of  the  real  and  personal  estate  of  the  dece- 
dent, and  that  the  executors  and  trustees  be  required  to  render  an 
account  of  all  surplus  income,  rents  and  moneys  received  by  them 
from  the  real  and  personal  property  of  the  decedent  during  their 
administration  under  said  will,  and  that  the  same  be  paid  over  to  and 
divided  equally  between  the  residuary  legatees  named  in  the  will  as 
being  entitled  to  the  next  eventual  estate,  to  wit,  the  plaintiffs  and 
certain  defendants  named.  Answers  were  interposed  to  that  com- 
plaint by  some  of  the  defendants,  but  on  the  14th  of  March,  1906, 
the  plaintiffs  in  the  action  notified  the  petitioner  that  they  wished 
to  discontinue  the  action,  whereupon,  the  petitioner  refusing  to' 
consent,  an  application  was  made  to  the  Special  Term  to  discontinue 
the  action  which  resulted  in  an  order  dated  the  2d  of  April,  1906, 
discontinuing  the  action  without  costs.  An  appeal  was  taken  from 
that  order  to  this  court,  but  the  order  was  affirmed  (113  App. 
Div.  61),  whereupon  on  May  17,  1906,  the  petitioner  made  an 
applicMion  to  the  court  to  determine  the  lien  of  the  petitioner  under 
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aection  66  of  tLe  Code  of  Civil  Procedure  and  to  enforce  the  same. 
Notice  of  that  application  was  served  upon  the  plaintiffs  in  the 
action  and  also  upon  the  trustees  for  the  estate  of  the  decedent. 
That  application  resulted  in  an  order  dated  June  25,  1906,  by 
which  it  was  referred  to  a  referee  '^to  hear  and  determine  the 
amount  and  extent  of  the  lien  of  the  said  Edward  W.  Fox,  as  attor- 
ney for  William  H.  Sullivan  and  James  F.  SuUi^n,  tlie  above  named 
plaintiffs,  as  to  all  the  matters  stated  in  the  petition  herein  and  to 
make  such  suitable  provision  as  may  be  necessary  for  the  enforce- 
ment of  the  said  lien  and  directing  the  payment  thereof"  by  the 
trostees  for  any  moneys,  the  property  of  the  plaintiffs,  now  in  their 
hands,  now  due  or  which  may  hereafter  become  due  by  reason  of 
any  cause  of  action  existing  in  favor  of  the  plaintiffs  against  the 
flaid  defendant  trustees  at  the  time  of  the  commencement  of  the 
action.  The  trustees  appealed  from  that  order  to  this  court,  where 
the  order  was  modified  by  striking  out  the  provision  by  which  it 
was  referred  to  the  referee  to  make  suitable  provisions  for  the 
enforcement  of  the  petition  as  a  lien,  and  directing  the  payment 
thereof  by  the  trustees.  Upon  that  appeal  this  court  held  that  as  no 
money  bad  been  paid  or  agreed  to  be  paid  upon  the  discontinuance 
of  the  action,  there  was  nothing  in  the  hands  of  the  trustees  to 
which  the  lien  could  attach  and  that  they  were,  therefore,  unneces- 
sary and  improper  parties  to  this  proceeding.  (115  App.  Div.  146.) 
Under  the  order  as  thus  amended  by  this  court  the  reference  pro- 
ceeded and  the  referee  made  his  report  awarding  to  the  petitioner 
the  sum  of  $698.97  against  each  of  the  plaintiffs  and  against  them 
jomtly  for  the  costs  and  expenses  of  the  proceeding,  which  were 
snbsequently  taxed  at  $872.80,  and  from  the  order  entered  upon 
this  report,  James  F.  Sullivan,  one  of  the  plaintiffs  in  the  action, 
appeals. 

The  record  before  us  on  this  appeal  consists  of  1,015  printed 
pages,  yet  the  only  question  presented  to  the  referee  or  to  the  court 
was  the  amount  of  compensation  due  to  the  petitioner  from  the 
plaintifih.  Many  pages  of  the  record  are  taken  np  with  opinions  of 
this  court  on  other  appeals,  and  copies  of  records  and  other  docu- 
ments which  are  entirely  immaterial  and  have  no  possible  bearing 
on  the  question.  All  the  facts  necessary  to  pass  upon  the  question 
App.  Dnr.—  Vol.  CXXI V.        9 
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presented  could  have  been  contained  in  a  few  pages.  We  again 
wish  to  condemn  such  practice  and  to  announce  that  where  such  a 
record  is  presented  the  court  will  not  allow  the  expense  of  printing 
it  as  a  disbursement  on  the  appeal. 

The  proceeding  is  under  section  66  of  the  Code  of  Civil  Procedure, 
By  that  section  an  attorney  is  given  a  lien  "  upon  his  client's  cause  of 
action,  claim  or  counterclaim,"  which  lien  cannot  be  affected  by  any 
settlement  between  the  parties  whatever,  before  or  after  judgment  or 
final  order,  and  "  the  court  upon  the  petition  of  the  client  or  attorney 
may  determine  and  enforce  the  lien."  It  is  the  court  that  is  given 
authority  to  determine  and  enforce  the  lien,  and  in  such  a  proceeding 
under  section  1015  of  the  Code  of  Civil  Procedure  the  court  may 
direct  a  reference  to  take  an  account  and  report  to  the  court  thereon 
where  it  is  necessary  to  do  so  for  the  information  of  the  court,  and  also 
to  determine  and  report  upon  a  question  of  fact  arising  in  any  stage 
of  the  action  upon  a  motion  or  otherwise,  except  upon  the  plead- 
ings. The  court  under  this  provision  could  refer  it  to  a  referee  to 
take  an  account  or  report  upon  a  question  of  fact  arising  in  the 
proceeding,  and  upon  the  question  of  fact  having  been  determined 
by  the  referee  the  court  could  then  proceed  and  grant  such  order 
as  was  necessary  to  "  determine  and  enforce  "  the  lien  of  the  attor- 
ney if  one  existed.  The  respondent  makes  the  point  —  and  it  is  the 
only  ground  upon  which  he  seeks  to  sustain  this  order  —  that  as  no 
case  had  been  made  or  settled,  and  no  exceptions  were  taken  or 
filed  to  the  court's  decision,  there  was  nothing  for  this  court  to 
review,  fiut  this  contention  is  based  upon  a  misapprehension  as 
to  the  nature  of  the  proceeding.  It  is  not  an  action,  nor  is  the 
appeal  from  a  judgment  rendered  after  the  trial  of  an  issue  of  fact 
in  an  action,  and,  therefore,  section  997  of  the  Code  of  Civil  Pro- 
cedure has  no  application.  In  Matter  of  Cartier  v.  Spooner  (118 
App.  Div.  342)  we  expressly  held  that  a  proceeding  against  an 
attorney  and  a  proceeding  under  section  66  of  the  Code  of  Civil 
Procedure  was  a  special  proceeding  and  not  an  action,  and  that  no 
formal  judgment  could  be  entered  thereon ;  that  "  in  a  proceeding 
of  this  character  the  court  must  determine  the  controversy,  and  it 
may  order  a  reference  only  for  the  purpose  of  assistance  to  itself  in 
that  regard.  It  cannot  shift  the  whole  matter  to  a  referee.  If  a 
reference  be  ordered,  the  matter  mvist  come  back  to  the  court  on  the 
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re|K)rt  of  the  referee  for  final  determination,  and  the  report  may 
be  adopted  or  disregarded  and  a  different  decision  made  on  the 
facts."  The  report  must,  therefore,  be  considered  as  a  report  to  tlie 
court  on  a  reference  to  determine  and  report  upon  a  question  of 
fact  The  court  having  adopted  the  finding  of  tlie  referee  had 
power  then  nnder  section  66  of  the  Code  of  Civil  Procedure  to 
determine  and  enforce  a  lien,  if  one  existed,  in  favor  of  the  peti- 
tioner against  the  cause  of  action  which  the  petitioner  had  sought 
to  enforce  in  the  action,  which  was  commenced  and  which  was  dis- 
continued without  his  consent.  The  collection  of  a  sum  of  monejr 
directed  to  be  paid  by  an  order  is  provided  for  by  section  779  of 
the  Code  of  Civil  Procedure. 

An  appeal  from  an  order  adopting  the  report  of  a  referee  upon 
the  facts  and  granting  to  the  petitioner  relief,  brings  before  this 
court  for  review  the  determination  of  the  Special  Term  both  upon 
the  facts  and  the  law,  and  we  are  required  upon  such  an  appeal  to 
correct  any  error  committed  by  the  Special  Term  and  grant  to 
either  party  the  relief  to  which  he  is  entitled.  The  referee  by  his 
report  finds  the  contract  nnder  which  the  petitioner  proceeded  and 
brought  tlie  action.  By  that  contract  the  petitioner  was  author- 
ized to  institute  such  a  proceeding  as  may  be  necessary  to  enforce 
the  rights  of  the  plaintiffs  or  to  protect  their  interest  in  the  said 
estate.  He  was  also  authorized  to  commence  an  action  at  law 
or  in  equity  for  an  accounting  and  for  a  construction  of  the 
will,  and  tiie  petitioner  was  to  be  paid  twelve  and  one-half  per  cent 
on  any  amount  which  the  plaintiffs  should  recover  or  be  entitled  to 
nnder  any  decree  or  judgment  in  any  action  or  proceeding  insti- 
tuted by  the  petitioner ;  or,  in  case  of  settlement  or  adjustment  of 
the  plaintiffs'  rights  or  intercbts  in  said  estate,  the  petitioner  was  to 
be  entitled  to  the  equal  sum  of  twelve  and  one-half  per  cent  each 
on  the  amount  to  which  the  plaintiffs  would  be  entitled  or  would 
recover  by  decree  or  judgment  were  it  not  for  such  settlement  or 
adjustment.  The  petitioner  was  also  to  be  entitled  to  twelve  and 
one-half  per  cent  from  each  plaintiff  on  any  amount  of  the  accrued 
income  to  which  they  might  bo  entitled.  His  compensation  was  by 
his  contract,  whether  the  action  was  or  was  not  settled,  limited  to 
twelve  and  one-half  per  cent  of  the  surplus  income  in  the  hands  of 
the  trostees  to  which  bis  clients  were  entitled.     Under  the  order  of 
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reference  the  referee  proceeded  to  take  and  state  the  accounts  of 
the  trustees,  so  as  to  determine  the  amount  of  the  accrued  income 
to  which  the  plaintiflEs  would  be  entitled  if  the  provision  of  the  will 
as  to  the  accumulation  of  income  was  declared  void,  as  the  plaintiiBFs 
were  entitled  to  no  income  under  the  will  during  the  continuance 
of  the  trust  if  the  provision  for  the  accumulation  of  income  was 
valid.  It  appeared  before  the  referee  that  the  trustees  had  made 
accountitigs  before  the  Surrogate's  Court  to  which  the  plaintiffs 
were  parties,  their  accounts  had  been  passed,  and  the  accumulation 
of  income  had  been  disposed  of  by  the  trustees  under  the  decrees  of 
the  surrogate  entered  upon  such  accountings.  In  Kirk  v.  McCann 
(117  App.  Div.  56),  where  the  question  as  to  the  vAlidity  of  the 
provisions  of  this  will  in  relation  to  the  accumulation  of  income 
was  before  us,  we  held  that  tliese  various  decrees  of  the  Surixygate's 
Court  judicially  settling  the  trustees'  accounts  precluded  all  persons 
who  were  parties  to  those  proceedings  from  questioning  the  disposi- 
tion of  the  surplus  income  made  under  the  provisions  of  sucli 
decrees.  In  that  case  the  court  said :  "  The  surrogate  had  jurisdic- 
tion in  settling  such  accounts  to  construe  the  will  for  the  purpose 
of  determining  whether  or  not  the  payments  were  properly  made. 
The  plaintiffs  were  duly  cited  and  properly  represented  by  special 
guardians.  Whether  the  decision  of  the  Surrogate's  Court  was 
right  or  wrong,  as  long  as  the  various  decrees  stand  unreversed 
they  are  binding  and  valid  adjudication^ ;  and  this  irrespective  of 
whether  the  parties  are  infants  or  adults."  We  further  held,  how- 
ever, that  with  respect  to  any  surplus  income  received  by  the  trustees 
after  the  accounting  under  the  decrees  of  the  surrogate,  that  these 
decrees  were  not  adjudications  ;  that  the  provision  as  to  the  accumu- 
lations was  void,  and  that  such  surplus  income,  therefore,  belonged  to 
the  owners  of  the  next  eventual  estate.  And  this  decision  is  control- 
ling upon  this  appeal.  The  plaintiffs  in  the  action,  therefore,  would 
have  been  entitled  to  a  judgment  for  tlieir  proportion  of  the  surplus 
income  in  the  hands  of  the  trustees  received  by  them  subsequent  to 
the  last  accounting  before  the  surrogate,  and  under  the  contract  the 
petitioner  is  entitled  to  twelve  and  one-half  per  cent  upon  the  amount 
of  such  income  to  whicli  each  of  the  plaintiffs  would  be  entitled  were 
it  not  for  the  settlement  and  discontinuance  of  the  action.  The 
petitioner  was,  therefore,  entitled  to  receive  twelve  and  one-half  per 
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cent  of  the  amoant  dne  to  each  of  the  plaintiffs  or  such  surplus 
income  which  was  in  the  hands  of  the  trustees.  The  referee  in 
fixing  the  amount  to  which  the  petitioner  was  entitled  disregarded 
these  accountings. 

The  order  must,  therefore,  be  modified  so  as  to  award  to  the 
petitioner  twelve  and  one-half  per  cent  of  the  plaintiffs'  interest  in 
such  surplus  income,  the  amount  of  which  can  be  determined  upon 
the  settlement  of  the  order.  So  much  of  the  order  also  as  directs  a 
judgment  to  be  entered  and  docketed  must  be  stricken  out.  The 
form  of  the  order  will  be  an  adjudication  that  the  petitioner  has  a 
lien  upon  the  surplus  income  in  the  hands  of  the  trustees  for  the 
amount  found  to  be  dne  him  under  his  agreement  with  the  plaintiffs, 
and  with  authority  to  the  petitioner  to  take  such  further  proceedings 
as  may  be  necessary  to  enforce  such  lien. 

The  order  as  thus  modified  will  be  affirmed,  without  costs  of  this 
appeal. 

Pattbbson,  p.  J.,  Clarke,  Houghton  and  Scott,  JJ.,  concurred. 

Order  modified  as  directed  in  opinion  and  as  modified  affirmed, 
without  costs.     Settle  order  on  notice. 


Samuel  Bothstbin  and  Bobert  Eothstein,  Respondents,  v. 
Isidore  Isaac,  Appellant. 

First  Department,  February  7,  1908. 

Vendor  and  purchaser  —  resciMiim  of  contract  on  ground  of  fraud  — 
representations  as  to  rental  value  made  by  broker  —  evidence  — 
admissions  by  general  agent  after  making  of  contract  —  unintentional 
mistake  by  agent. 

The  owner  of  real  estate,  in  making  a  contract  of  sale,  is  not  bound  by  tlie 
representations  of  the  broker  who  procured  the  purchaser  and  negotiated  the 
sale,  where  the  owner  did  not  employ  the  broker  or  authorize  him  to  make 
Buch  representations,  although  he  paid  the  broker's  commissions,  according  to 
the  general  custom  that  the  owner  of  property  selling  it  to  a  purchaser 
produced  by  a  broker  pays  the  commissions. 

lo  an  action  by  a  yendee  to  rescind  a  contract  for  the  sale  of  realty  on  the  ground 
of  fraud  It  is  reversible  error  to  admit  evidence  as  to  admissions  made  by  the 
Tendor*8  general  agent  some  time  after  the  contract  was  made. 
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Where  the  contract  was  made  with  the  principal,  and  not  with  his  general  agent, 
who  participated  in  the  negotiations,  it  is  reyersible  error  to  charge  that  the 
plaintiffs  are  entitled  to  recover  if  the  vendor's  agent  made  a  false  statement 
which  induced  the  sale,  even  though  the  statement  was  not  intentionally 
false,  as  an  unintentional  misstatement  made  by  a  general  agent  is  not  sufficient 
ground  for  rescinding  a  contract  made  by  the  principal. 

Houghton,  J.,  dissented. 

Appeal  by  the  defendant,  Isidore  Isaac,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  24th  day  of  May, 
1907,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  17th  day  of  June,  1907,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Martin  PaskuSy  for  the  appellant 

Harry  A.  Gordon^  for  the  respondents. 

Ingraham,  J. : 

By  a  contract  executed  the  12th  day  of  October,  1904,  the  defendant 
agreed  to  sell  and  the  plaintiffs  agreed  to  purchase  certain  real  prop- 
erty consisting  of  two  lots  of  land  on  Madison  street  upon  which  was 
a  tenement  house.  The  price  to  be  paid  therefor  was  $78,000,  of 
which  $2,000  was  paid  on  or  before  the  signing  of  the  contract ; 
$8,000  was  to  be  paid  in  cash  upon  delivery  of  the  deed ;  $45,000 
by  taking  said  premises  subject  to  a  mortgage  then  a  lien  on  the 
property ;  and  the  balance  of  $23,000  by  the  execution  of  a  second 
mortgage,  the  deed  to  be  delivered  on  the  16th  of  November,  1904. 
The  plaintiffs  did  not  complete  the  contract,  but  on  the  18th  of 
November,  1904,  commenced  this  action ;  the  complaint  alleging 
that  the  contract  had  been  procured  by  fraud,  asking  that  it  be 
canceled  and  annulled,  and  for  judgment  against  the  defendant  for 
the  $2,000  paid  in  cash  on  the  contract  and  for  $400  damages,  the 
fraud  consisting  of  representations  made  by  the  defendant  that  the 
premises  bronglit  in  an  actual  rental  of  $8,478  per  year ;  and  that 
there  was  to  be  built  a  tenement  house  adjoining  the  said  premises 
immediately  on  the  eaist  tliereof,  the  light  shaft,  or  light  and  ven- 
tilation area,  of  which  would  be  on  the  westerly  side  of  said  new' 
building,  and  immediately  adjoining  the  light  shaft,  or  light  and  ven- 
tilation area,  of  the  said  premises  which  the  plaintiffs  had  purchased, 
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it  being  stated  that  tlie  owner  of  the  said  lot  had  already  filed  plans  in 
the  bnilding  department,  which  were  approved,  showing  and  requir- 
ing the  said  light  shaft,  or  light  and  ventilation  open  space  or 
area,  to  be  immediately  adjoining  said  light  and  ventilation  area  of 
the  said  premises ;  it  was  also  alleged  that  the  rental  of  the  said 
premises  was  not  the  sum  of  $8,478  per  'year,  but  was  far  and 
materially  less  than  said  sum ;  that  the  defendant  well  knew  that 
the  owner  of  the  said  adjoining  lot  on  the  east  did  not  intend  to 
erect  a  building  on  the  said  lot  with  the  light  and  ventilation  shaft, 
or  area,  immediately  adjoining  the  premises  in  question,  but  that 
the  owner  of  the  adjoining  premises  intended  placing  the  light  and 
ventilation  area  on  the  easterly  side  thereof,  and  not  adjoining  the 
premises  mentioned  in  the  agreement.  The  case  was  tried  before  a 
jury,  who  found  a  verdict  for  the  plaintifiEs,  and  from  the  judgment 
entered  thereon  the  defendant  appeals. 

One  of  the  plaintiffs  testified  that  his  attention  was  called  to  this 
property  by  a  broker  named  Abrams,  and  that  Abrams  and 
another  broker  named  Greenberg  introduced  him  to  the  defendant. 
The  plaintiffs  then  called  the  defendant,  who  testified  that  he  made 
the  contract  in  question  and  paid  the  brokers'  commissions  for 
effecting  the  sale  after  the  contract  was  made ;  that  the  defend- 
ant did  not  place  the  property  in  the  hands  of  the  brokers  for 
sale,  but  that  the  defendant's  father  had  authority  to  sell  the 
property  for  the  defendant,  and  had  authority  to  employ  brokers 
for  that  purpose.  On  cross-examination  the  defendant  was  asked 
by  his  counsel :  "  Did  you  ever  authorize  your  father  or  any  one 
else  to  make  any  representations  as  to  the  rent  which  this  prop, 
erty  was  bringing  in  ?  "  That  was  objected  to  as  immaterial,  irrele- 
vant and  incompetent,  and  the  objection  sustained,  upon  the  ground 
that  anything  said  by  any  of  the  brokers  that  induced  the  plain- 
tiffs to  make  this  contract,  if  that  saying  or  representation  was 
false,  was  the  act  of  the  principal.  To  this  defendant  excepted. 
The  defendant  then  testified  that  he  did  not  tell  his  father  to  sell 
the  property,  and  that  his  father  did  not  sell  the  property  for 
him;  that  he  knew  nothing  about  the  brokers  except  that  his 
brother  had  told  him  tliat  they  were  the  real  estate  brokers  who 
brought  the  plaintiffs,  and  he  paid  the  brokers  for  bringing  about 
the  contract.     William  Isaac,  the  defendant's  brother,  was  then 
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called  as  a  witness  for  the  plaintiffs  and  testified  that  the  defendant 
authorized  him  to  settle  with  the  brokers ;  that  he  never  saw  the 
brokers  until  they  brought  the  plaintiffs  to  him  as  parcbasers  of  the 
property.  On  cross-examination  he  was  asked  whether  he  at 
any  time  prior  to  the  execution  of  the  contract  authorized  any  of 
these  brokers  to  make  any  representations  to  any  one  or  to  the 
plaintiffs  as  to  the  rents,  or  to  make  any  other  representations.  Tliat 
was  objected  to  and  the  objection  sustained  on  the  ground  that  the 
Question  was  not  proper  cross-examination.  The  plaintiffs  then 
called  Emanuel  Isaac,  the  defendant's  father,  who  testified  that  he 
had  authority  to  collect  the  rents  of  the  premises  for  the  defendant ; 
that  the  defendant  had  said  that  when  he  got  a  good  price  for  the 
house  lie  would  sell  it;  that  the  witness  was  in  the  real  estate 
business ;  that  he  would  not  sell  the  house  unless  the  defendant  was 
present  and  had  nothing  to  do  with  and  never  engaged  any  brokers ; 
that  the  brokers  never  had  brought  the  plaintiffs  to  the  witness  and 
he  never  had  any  talk  with  them  on  the  subject.  One  of  the  plain- 
tiffs was  then  recalled  and  said  that  the  broker  Abrams  ^^  brought 
me  to  buy  the  house ; "  that  the  broker  then  went  with  tha  witness 
to  William  Isaac,  the  defendant's  brother,  and  to  Emanuel  Isaac, 
the  defendant's  father ;  that  he  gave  a  check  for  $200  as  a  deposit 
on  the  purchase  of  the  property ;  that  as  a  result  of  what  Abrams 
told  the  witness  he  went  to  the  premises  and  saw  the  janitress ;  that 
the  brokers  told  him  to  go  to  No.  86  Bowery  where  he  would  meet 
the  father  of  the  owner ;  that  before  the  father  came  in  the  defend- 
ant's brother  talked  with  him  about  the  property,  and  when  the 
father  arrived  he  had  a  talk  with  him.  He  was  then  asked  what 
the  father  of  the  defendant  said,  which  was  objected  to  by  the 
defendant.  That  objection  was  overruled  and  the  defendant 
excepted.  The  witness  then  said  that  after  he  made  the  defend- 
ant's brother  an  offer  the  brother  said :  ^'  Wait  for  my  father,  he 
has  more  authority  and  he  will  —  see  wliat  he  says.  He  will  sell  it 
for  you ; "  that  when  the  defendant's  father  came  in  he  made  an 
offer  of  $76,000,  and  they  finally  agreed  on  $78,000  as  the  price  to 
be  paid  for  the  property ;  that  ^'  I  asked  him  then  if  the  rents 
brought  in  the  way  I  got  it  from  the  janitress ; "  that  the  witness  bad 
a  memorandum  and  asked  the  father  "if  the  rent  as  given  to  me  by 
the  janitress  was  correct.     He  went  over  this  and  it  was  correct,  that 
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he  collected  the  rents  and  paid  the  same  over  to  him  (the  defend- 
ant). ♦  ♦  *  He  said  these  were  the  correct  rents  the  property 
brought  in  at  Aat  time,  hetween  eighty-fonr  and  eighty-five  hun- 
dred dollars  per  year."  The  plaintiffs  then  offered  this  memoran- 
dum in  evidence,  which  was  objected  to  by  the  defendant ;  that 
objection  was  overruled  and  the  defendant  excepted.  This  is  a 
memorandum  with  certain  figures  upon  it  which  added  together 
made  a  total  of  $706.50  and  which  is  multiplied  by  twelve  making 
$8,478.  There  is  nothing  on  the  face  of  this  paper  which  connects 
it  with  the  premises  in  question.  The  witness  then  continued : 
'^Then  I  asked  him  about  the  vacant  lot  next  door  —  that  the 
broker  Abrams  who  proposed  the  parcel,  told  me  they  began  to  build 
80  to  obstruct  the  light  of  the  premises  adjoining  to  the  east  of 
306  Madison  Street."  Counsel  for  the  defendant  then  moved  to 
strike  out  this  testimony  as  to  the  conversation  with  the  defendant's 
father,  and  also  objected  to  the  testimony  on  the  ground  that  it  was 
incompetent  and  immaterial.  That  motion  was  denied  and  the 
objection  overruled,  to  which  the  defendant  excepted.  The  wit- 
ness then  stated :  ^^ After  that  time,  E.  Isaac  (defendant's  father) 
told  me  that  he  knew  the  builder,  the  owner  of  the  lot  adjoining 
306  — his  building.  It  was  the  same  builder  who  built  his  house  — 
his  son's  house,  806-308  Madison  St.,  and  that  this  builder  —  he 
knew  this  builder  and  he  knew  that  the  builder  had  already  filed 
plans  for  a  new  six*story  tenement  building  upon  the  adjoining  lot, 
and  that  the  builder — that  these  plans  were  approved  and  the 
builder  showed  him  the  approved  plans,  and  that  such  plans  showed 
that  the  area  for  the  shaft  adjoining  to  the  east  of  306-308  Madison 
Street  would  be  so  large,  according  to  the  latest  tenement  house 
law,  that  it  would  not  at  all  obstruct  the  light  of  the  windows, 
306-308  Madison  Street,  the  house  I  was  to  buy.  Then  he  told  me 
farther  that  I  would  have  thirteen  feet  wide  of  air  shaft,  double  — 
twice  the  air  shaft  of  the  existing  306-308  Madison  Street.  It 
would  be  twice  as  wide."  After  this  answer  was  in,  the  court 
stmck  out  what  the  witness  told  the  defendant  that  Abrams  had 
told  him,  when  defendant  again  moved  to  strike  out  all  the  conver- 
sation with  Emanuel  Isaac  on  the  ground  that  it  was  not  binding 
upon  the  defendant,  which  motion  was  denied.  The  court  then, 
over  the  objection  and  exception  of  the  defendant,  allowed  further 
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testimony  as  to  what  E.  Isaac  said  in  relation  to  this  open  court. 
The  plaintiff  then  testified  that  about  four  days  before  the  time  set 
for  the  closing  of  the  title  he  again  saw  the  defendant's  father. 
He  was  then  asked  what  the  conversation  at  that  time  was,  to  which 
the  defendant  objected.  Connsel  for  the  plaintiffs  then  said  that 
he  intended  to  prove  an  admission  by  the  father  that  the  property 
did  not  bring  the  rents  indicated  upon  this  memorandum.  That 
was  objected  to,  the  objection  overruled,  and  the  defendant  excepted. 
The  witness  then  testified  that  he  saw  the  defendant's  father  and 
told  him  that  he  had  found  out  from  the  janitress  that  the  rents 
were  altogether  wrong ;  that  when  she  collected  tlie  rents  she  gave 
a  certain  receipt  which  called  for  more  than  she  received  by  two 
dollars,  and  thus  collected  less  than  the  receipt  called  for ;  that  she 
had  been  instructed  by  the  landlord  to  do  this ;  that  defendant's 
father  then  said  that  when  the  plaintiffs  got  the  property  they 
could  raise  the  rents.  The  defendant  then  made  a  motion  to  strike 
out  all  this  testimony  in  relation  to  what  the  janitress  said,  which 
motion  was  denied,  and  the  defendant  excepted.  The  witness 
then,  notwithstanding  tlie  objection  and  exception  of  the  defend- 
ant, was  allowed  to  testify  that  he  told  E.  Isaac  (defendant's 
father)  that  he  had  found  out  that  the  rents  were  altogether 
wrong,  and  that  the  property  would  only  bring  about  $7,800  a 
year,  and  not  $8,478,  as  was  represented;  that  the  witness  also 
told  defendant's  father  that  instead  of  giving  him  an  air  sliaft 
on  the  adjoining  building  that  they  were  going  to  put  up  a  blind 
wall ;  that  the  defendant's  father  said  that  when  he  gave  to  the 
witness  the  rent  memorandum  '^  that  the  property  should  bring  in 
that  amount  represented,  $8,478,  that  it  did  only  actually  bring 
$7,800  per  year ;  that  everybody  is  raising  rent,  I  can  do  the  same. 
I  could  easily  have  it  bring  in  that  amount  as  represented  if  I  should 
raise  the  rent.  Well  —  and  as  to  the  adjoining  wall,  that  the  builder 
is  building  the  wall  that  way  in  order  to  extort  money  from  me  ; " 
that  if  the  plaintiffs  would  give  the  builder  $500  or  $1,000  he  would 
change  the  wall.  The  defendant  again  moved  to  strike  out  all  this 
answer  relating  to  the  conversation,  which  motion  was  denied  and  the 
defendant  excepted.  Defendant  then  further  moved  to  strike  out 
the  testimony  so  far  as  it  related  to  the  fact  that  the  property  only 
brought  $7,800  in  rentals.     That  motion  was  denied  and  the  defend* 
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ant  excepted.  On  cross-examination  this  witness  testified  that  he 
iiad  examined  the  property  before  he  made  the  contract  with  tiie 
'broker;  that  he  examined  everything  at  tlie  property;  that  one 
tenant  told  him  she  paid  twenty-nine  dollars  for  the  second  floor,  and 
that  amount  corresponded  with  this  written  statement ;  that  neither 
the  defendant  nor  his  father  or  brother  was  with  him  at  the  time  he 
made  the  examination,  and  that  he  got  this  statement  as  to  the  rents 
from  one  of  the  brokers ;  that  he  bought  this  property  relying  on 
the  representations  of  the  real  estate  brokers  as  to  what  the  premises 
were  being  let  for ;  that  it  was  his  first  experience,  and  he  thought 
they  were  telling  the  truth ;  that  when  the  contract  was  signed  and 
the  defendant  present  the  witness  never  stated  that  any  representa- 
tions had  been  made  to  him  about  the  rents  or  about  the  building 
on  the  adjacent  property.  It  was  then  proved  that  the  plans  filed 
for  the  building  on  the  adjoining  property  did  not  show  any  air  shaft 
adjoining  the  property  in  question.  Upon  this  testimony  the  plaintiffs 
rested  and  defendant  moved  to  dismiss  the  complaint,  which  motion 
was  denied.  The  defendant  and  his  father  and  brother  all  testified 
they  never  saw  this  paper  in  relation  to  the  retits  and  made  no 
representations  about  them,  and  made  no  representations  as  to  the 
adjoining  building. 

The  testimony  as  to  these  alleged  representations  is  not  satisfac- 
tory. The  representations  are  based  upon  a  statement  with  which 
neither  the  defendant  nor  his  representatives  had  anything  to  do. 
When  this  statement  was  handed  to  the  defendant's  father,  who  had 
general  charge  of  the  property  and  was  authorized  to  sell  it,  the 
plaintiff  Robert  Eothstein  testifies  that  the  father  said  that  this  state- 
ment was  correct.  The  father  testified  that  he  is  unable  to  read 
English.  Even  by  the  plaintiff's  testimony  it  does  not  appear  that 
the  figures  were  discussed,  and  all  concerned  in  the  transaction  on 
behalf  of  the  defendant  expressly  disclaim  ever  having  seen  the  paper 
or  making  any  representations  about  the  amount  of  the  rents.  The 
relation  of  the  defendant's  father  to  the  sale  was  not  that  of  agent  to 
sell  the  property,  which  would  charge  the  defendant  with  all  repre- 
sentations made  by  him  in  relation  to  it  on  his  behalf,  nor  did  the 
father  acting  for  the  defendant  actually  sell  the  property.  The 
agreement  with  the  fatlier  was  conditioned  upon  the  assent  of  the 
defendant,  and  he  it  was  who  signed  the  final  contract ;  and  while 
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tiiere  is  e^dence  that  the  father  of  the  defendant  had  general 
charge  of  the  property  it  does  not  appear  that  lie  afisumed  to  exer- 
cise an  authority  to  sell  the  property.     There  is  no  evidence  that ' 
the  brokers  were  ever  employed  by  the  defendant  or  pretended  to 
act  under  any  authority  re(ieived  from  him  in  relation  to  tlie  prop- 
erty.    They  seem  to  rely  upon  the  general  custom  that  the  owner 
of  property  selling  it  to  a  customer  produced  by  a  broker  will  pay 
the  commissions,  but  there  was  no  authority  to  the  brokers  to  pro- 
cure a  purchaser  and  when  they  made  the  representation  to  the 
plaintiffs  were  not  the  defendant's  agents.    Taking  the  whole  evi- 
dence together,  there  is  much  reason  for  the  inference  that  these 
plaintiffs  were  beset  by  the  brokers  and  relied  to  some  extent  on 
what  they  said  in  relation  to  the  property.     But  at  the  time  they 
made  such  representations  they  were  acting  for  the  plaintiffs  and 
and  not  for  the  defendant,  and  the  plaintiff  testified  that  he  relied 
upon  the  solicitations  and  representations  of  the  brokers.    What- 
ever authority,  however,  the  father  had  to  act  for  the  defendant, 
there  is  not  the  slightest  evidence  to  justify  the  inference  that  the 
father  had  any  authority,  express  or  implied,  to  make  representa- 
tions or  admissions  to  the  plaintiffs  after  the  contract  had  been 
signed  and  just  before  it  was  to  be  complied  with.     The  court,  not- 
withstanding the  strenuous  objection  of  the  defendant,  admitted 
evidence  of  a  most  damaging  conversation  between  the  plaintiff 
and  the  defendant's  father.    He  was  asked  as  to  tliis  interview  four 
days  before  the  contract  was  to  be  complied  with,  which  questions 
were  objected  to  by  the  defendant.     The  court  then  said  to  the 
plaintiffs' counsel :  "If  you  desire  to  prove  an  admission  by  the 
father  that  the  property  did  not  bring  these  rents,  that  I  tliink  is 
all  right."     The  plaintiffs'  counsel  having  stated  that  that  was  what 
he  intended  to  prove  the  objection  was  overruled,  to  which  the 
defendant  excepted.     The  witness  then  went  on  to  say  that  he  told 
the  defendant's  father  that  he  had  found  ont  from  the  janiti^ess 
tliat  the  rents  were  altogether  wrong;  that  when  she  got  the  rents 
she  gave  a  certain  receipt  which  called  for  more  than  she  got  by 
two  dollars  and  that  she  was  instnicted  by  the  landlord  to  do  this  ; 
and  then  testified  to  an  admission  by  the  father  of  the  defendant 
that  tlie  rents  were  $7,800  and  not  $8,478,  as  it  was  alleged  had 
been  represented,  and  that  each  apartment  brought  two  dollars  lees 
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than  represented.  Whatever  may  be  said  as  to  the  responsibility 
of  the  defendant  for  representations  made  by  his  father  prior  to  the 
time  the  contract  was  signed,  this  testimony  was  clearly  incom- 
petent. The  account  of  this  conversation  was  expressly  denied  and 
there  was  no  evidence  that  the  janitress  made  any  snch  statement 
or  that  the  statement,  if  made,  was  true,  and  yet  it  can  easily  be 
seen  tliat  evidence  of  such  a  combination  between  the  defendant's 
agent  and  the  janitress  would  be  extremely  damaging  with  the 
jury.  I  think  this  evidence  was  clearly  incompetent  and  requires 
us  to  reverse  the  judgment.  (  White  v.  Miller^  71  N.  T,  118, 134.) 
There  was  also  an  error  in  the  charge  which,  I  think,  calls  for 
the  reversal  of  this  judgment.  The  court  charged  the  jury  that 
"if  the  agent  of  the  defendant  with  intent  to  deceive  the  plaintiflFs 
made  representations  as  to  the  rentals  of  the  property  and  those 
representations  were  untrue  and  material  in  inducing  the  plaintiffs 
to  purchase,  the  plaintiffs  had  the  right  to  rescind  the  contract  and 
to  recover  in  this  action."  And  again  in  restating  the  proposition : 
"  If  the  defendant,  through  his  agent,  made  the  statements  claimed 
to  have  been  made  by  the  plaintiffs,  and  plaintiffs  were  thereby 
influeuced  to  enter  into  the  contract,  and  the  statements  proved  to 
l>e  untrue,  to  the  plaintiffs'  prejudice,  plaintiffs  are  entitled  to 
recover.  It  is  not  even  necessary  that  the  statements  should  have 
been  intentionally  false."  And  to  that  proposition  the  defendant 
excepted.  I  think  this  was  error.  These  plaintiffs  were  not  deal- 
ing with  the  defendant  nor  were  they  dealing  with  any  one  who 
had  assumed  to  act  as  an  agent  of  the  defendant  to  make  the  con- 
tract in  question,  as  the  contract  was  finally  made  by  the  defendant 
and  only  after  he  had  himself  accepted  the  proposition.  I  know  of 
no  rale  of  law  which  holds  an  unintentional  mistake  in  relation  to 
snch  a  representation  by  a  general  agent  as  evidence  of  a  fraud 
which  would  justify  the  rescission  of  a  contract  made  by  the 
principal,  and  I  think  it  was  entirely  misleading  to  say  to  the  jury 
that  they  could  find  the  fraud  which  was  essential  to  a  disaffirm- 
ance of  this  contract  from  a  purely  unintentional  error  made  by  an 
agent  under  such  circumstances.  As  before  stated,  the  plaintiffs 
presented  to  the  defendant's  father  a  statement  of  the  rents  of  this 
property,  and  it  is  alleged  that  the  father  went  over  that  statement 
and  said  that  it  was  correct.    The  evidence  is  undisputed  that  the 
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defendant's  father  was  not  able  to  read  English,  and  there  certainly 
could  be  no  fraudulent  representations  for  a  purely  unintentional 
error  in  such  a  statement  which  the  person  to  whom  it  was  submitted 
was  unable  to  read. 

The  judgment  and  order  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

McLAciaHLiN  and  Laughlin,  JJ.,  concurred ;  Patterson,  P.  J., 
concurred  in  result ;  Houghton,  J.,  dissented. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


In  the  Matter  of  the  Application  of  Adolphe  H.  Benoit,  Appel- 
lant, to  Have  a  Certain  Judgment  Canceled  and  Discharged  of 
Record. 

Dars'a  J.  Densmore  and  Kobin  Dale  Compton,  Respondents. 

First  Department,  February  7,  1008. 
Bankruptcy — discliarge — when  judgment  not  recovered  for  fraud. 

To  constitute  a  judgment  one  recovered  for  fraud  so  as  to  prevent  its  release  by 
a  discharge  in  bankruptcy  under  subdivision  2  of  section  17  of  the  Bankruptcy 
Law,  fraud  and  deceit  must  have  been  the  gist  and  gravamen  of  the  action. 

Where  the  complaint  in  an  action  by  the  assignee  of  a  lease  against  the  lessee 
alleged  that  at  the  time  of  the  assignment  the  defendant  stated  that  he  had 
collected  no  rents  from  sub-tenants,  except  from  certain  named  sub-tenants, 
and  that  said  statements  were  false,  and  that  the  defendants  had  received  from 
one  sub-tenant  a  promissory  note,  which  he  had  procured  to  be  discounted, 
and  had  received  the  proceeds  thereof;  that  the  plaintiff  had  demanded  the 
amount  of  said  note,  and  the  defendant  had  neglected  and  refused  to  pay,  and 
that  the  amount  so  received  by  the  defendant  was  due  and  owing  the  plaintiff, 
to  which  the  defendant  interposed  an  answer,  but  subsequently,  at  the  Trial 
Term,  consented  that  Judgment  be  taken  against  him  for  the  amount  demanded 
in  the  complaint,  which  was  done  without  the  introduction  of  evidence,  the 
action  is  one  sounding  in  contract,  and  not  for  frnud,  and  the  judgment  is 
released  by  a  discharge  in  bankruptcy  under  section  17  of  the  Bankruptcy  Law. 

Houghton  and  Scott,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  petitioner,  Adolplio  H.  Benoit,  from  an  order  of 
the  Snpreme  Conrt,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
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15th  day  of  November,  1907,  denying  the  petitioner's  motion  to 
have  a  certain  judgment  canceled  and  discharged  of  record. 

Eugene  Lamb  Bichardej  Jr.y  for  the  appellant. 
William  «/.  Reid^  for  the  respondents. 

IXORAHAM,  J.  : 

In  March,  1904,  Darsa  J.  Densmore  and  Sobin  Dale  Compton 
commenced  an  action  in  the  Supreme  Court  against  the  petitioner  to 
recover  certain  moneys  which  the  petitioner  had  collected  as  the  rent 
of  certain  real  property  f roAi  the  tenants  thereof.  The  complaint 
alleged  that  the  defendant  in  that  action  was  lessee  of  the  property 
No.  307  Fifth  avenue,  under  a  lease  for  sixteen  years  from  October 
1, 1902 ;  that  on  the  10th  of  March,  1904,  the  defendant  assigned 
and  transferred  the  lease  to  the  plaintiffs;  that  at  the  time  of  said 
assignment  and  transfer  and  as  a  part  of  the  transaction  the  defend- 
ant stated  and  represented  to  the  plaintiffs  that  he  had  collected  no 
i-ents  from  sub-tenants  of  said  premises  except  from  certain  sub- 
tenants named,  which  statement  and  representation  were  reduced  to 
the  form  of  an  affidavit ;  that  said  statements  were  false  and  untrue ; 
that  the  defendant  had  received  from  one  sub-tenant  a  promissory 
note  for  $3,300  as  rental  for  a  floor  in  the  building  for  one  year 
from  February  1,  1904,  and  had  procured  that  note  to  be  dis- 
counted and  had  received  the  proceeds  thereof;  that  the  plaintiffs 
had  demanded  from  the  defendant  the  amount  of  said  note  and  the 
defendant  had  refused  and  neglected  to  pay ;  that  that  amount  was 
dne  and  owing  from  the  defendant  to  the  plaintiffs,  with  interest 
from  March  10, 1904,  and  a  copy  of  the  transfel*  of  the  lease  from 
the  defendant  to  the  plaintiffs,  and  a  copy  of  this  so-called  affidavit 
were  annexed  to  the  complaint.  The  defendant  interposed  6m  answer 
to  this  complaint  and  the  case  came  on  for  trial  at  the  Trial  Term 
of  the  court  when  the  defendant  consented  that  judgment  against 
him  should  be  taken  for  the  amount  demanded  in  the  complaint, 
upon  which  consent  judgment  without  evidence  being  taken  was 
entered  for  the  plaintiffs  against  the  defendant.  Subsequently  the 
defendant  was  adjudicated  a  bankrupt  and  on  October  5,  1906,  he 
received  his  discharge  in  bankruptcy.  The  judgment  was  included 
ia  the  schedules  filed  by  the  bankrupt,  and  the  judgment  creditor 
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had  notice  of  the  proceeding.  The  judgment  was  thereby  dis- 
charged unless  the  claim  was  one  excepted  from  the  operation  of  a 
discharge  in  bankruptcy  by  the  Bankruptcy  Law.  Section  17  of  the 
Bankruptcy  Law*  provides  that  a  dischai^  in  bankruptcy  shall 
release  a  bankrupt  from  all  of  his  provable  debts  except  such  as 
"(2)  are  judgments  in  actions  for  frauds,  or  obtaining  property  by 
false  pretenses  or  false  representations,  or  for  willful  and  pialiciouB 
injuries  to  the  person  or  property  of  another."  To  bring  this  case 
within  the  exception,  therefore,  it  must  appear  that  this  judgment 
was  recovered  in  an  action  for  fraud,  as  there  is  no  claim  that  it 
comes  within  either  of  the  other  provisions  of  the  subdivision 
referred  to. 

Now,  this  complaint  lacks  essential  allegations  of  an  action  to 
recover  for  a  fraud.  It  does  allege  that  t)xe  defendant  made  a  rep- 
resentation as  to  the  rent  that  he  had  collected,  which  allegatiop  was 
untrue,  as  he  had  collected  rent  that  he  had  stated  he  had  not 
collected.  The  fact  that  he  made  this  representation  in  the  form 
of  an  affidavit  does  not  in  any  way  add  to  its  force.  There  is  no 
allegation  that  the  plaintiffs  relied  upon  such  a  representation,  that 
the  defendant  intended  to  deceive,  or  that  the  plaintifib  snstaioed 
any  damage,  but  they  asked  for  judgment  for  the  amount  of  the 
rent  that  it  was  alleged  the  defendant  had  received  in  excess  of  that 
admitted  in  the  so-called  affidavit.  The  action  is  essentially  for 
money  had  and  received,  rather  than  for  fraud.  An  entirjly  differ- 
ent question  would  have  been  presented  if  the  action  had  been  tried 
out  as  an  action  for  fraud ;  but  in  an  action  where  the  complaint 
does  not  contain  an  essential  element  of  an  action  to  recover  dam- 
ages for  fraud,  and  in  which  an  answer  was  interposed  .where  a 
judgment  is  entered  upon  a  consent  the  judgment  cannot  be  said  to 
be  a  judgment  in  an  action  for  fraud.  It  is  true  that  the  fact  that 
the  judgment  does  not  show  that  the  action  was  to  recover  for  a 
fraud  is  not  conclusive,  but  the  record  must  show  that  the  action 
was  for  one  of  the  causes  specified  in  section  17  of  the  Bankruptcy 
Law  to  bring  it  within  the  exception.  That  fact  must  appear 
somewhere  in  the  record. 

Matter  of  BuUis  (68  App.  Div.  508 ;  affd.  without  opinion,  171 

*  See  80  U.  S.  Stat,  at  Large.  550,  §  17.  This  sectioD  was  amended  br  83  U.  8. 
Stat,  at  Large,  798,  g  5.—  [Rar. 
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N.  T.  689)  is  not  in  conflict  with  but  confirms  this  view.  The 
judgment  in  that  case  was  obtained  in  an  action  in  equity  to  require 
defendants  to  convey  specific  property  based  upon  false  and  fraudu- 
bnt  representations  made  by  the  defendants  to  the  firm  of  New- 
combe  &  Co.  that  a  certain  tract  of  land  to  be  conveyed  was  free 
and  clear  from  all  incumbrances,  and  other  representationa  in 
rotation  to  said  property.  The  complaint  in  that  action  alleged  that 
the  defendants  well  knew  at  the  time  they  made  said  pretended 
conveyance  that  the  said  conveyance  was  in  reality  false  and 
fraudulent,  by  reason  of  which  irreparable  injury  was  occasioned  to 
the  bondholders,  including  the  plaintiff,  unless  a  conveyance  of  cer- 
tain property  was  specifically  decreed.  There  was  further  alleged 
dereliction  of  duty  by  the  defendants,  by  which  they  had  diverted 
fraudulently  and  secretly  a  large  amount  of  property  of  the  cor- 
poration, of  which  they  were  directors,  to  their  own  use.  The  com- 
plaint then  asked  for  a  specific  performance  of  a  contract  to  convey 
the  property,  or  that  the  defendants  pay  to  the  trustees  for  the 
secnrity  of  said  bondholders  a  sum  of  money  equivalent  to  the  value  of 
the  real  estate  that  should  be  conveyed.  Fraud  was  then  expressly 
alleged  upon  which  equitable  relief  based  upon  such  fraud  was 
demanded.  The  judgment  was  based  upon  a  decision  of  the  Special 
Term  finding  tliat  the  defendants  were  guilty  of  fraud  and  deceit, 
the  court  also  finding  that  the  statements  and  representations  of  the 
defendants  with  respect  to  the  lands  were  fraudulent  and  made  with 
intent  to  deceive  and  that  the  plaintiff  was  in  fact  deceived  by  the 
said  statements  and  representations,  and  that  the  said  statements 
and  representations  were  false  and  untrue  and  the  agreement  was 
fraudulently  made.  The  court  assumed  jurisdiction  by  reason  of 
the  fraud  practiced  by  the  defendants  on  the  bondholders,  and 
adjudged  that  the  defendants  pay  a  trust  company  a  sum  of  upwards 
of  $290,000  for  their  benefit.  The  Court  of  Appeals  in  its  first 
review  of  the  case  {0^£eim-e  v,  Allegheny  cfe  Kimua  R.  H.  Co.j 
151  N.  Y.  384),  held  that  the  action  was  founded  upon  the  actual 
positive  fraud  of  the  defendants  Bullis  and  Barse.  It  was  then 
said :  ''  As  we  interpret  subdivision  2  of  section  17  of  the  Bankrupt 
Law,  it  does  not  limit  the  exception  to  common-law  actions  of  fraud 
or  deceit.  The  gist  and  gravamen  of  the  action  must  have  l)een 
Apf.  Div.—  Vol.  CXXIV.        10 
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the  positive  and  intentional  fraud  of  the  bankrupt.  The  record 
presented  must  clearly  show  that  such  misconduct  was  the  pith  of 
the  action,  and  it  may  not  be  dependent  upon  oral  proof  or  other 
evidence  outside  of  the  record."  It  is  because  of  the  failure  of  the 
record  in  the  action  now  before  us  to  show  that  the  fraud  and 
deceit  of  the  petitioner  was  the  "  gist  and  gravamen  "  of  the  action 
that  the  judgment  is  not  within  the  exception  specified  in  section  17 
of  the  Bankruptcy  Law.  Consequently,  the  judgment  was  dis- 
charged, and  the  motion  should  have  been  granted. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  granted,  with 
ten  dollars  costs. 

Pattebson,  p.,  J.,  and  Clabkb,  J.,  concurred ;  Houghton  and 
Scott,  JJ.,  dissented. 

Patteeson,  p.  J.  (concurring): 

I  think  the  complaint  in  the  action  of  Densmore  v.  Benoit  is  not 
to  be  regarded  as  one  in  an  action  to  recover  damages  for  fraud  and 
deceit,  but  that  the  allegations  contained  therein  respecting  false 
statements  and  representations  are  statements  of  fact  constitut- 
ing reasons  why  ex  (Bq%LO  et  hano  the  defendant  should  restore 
to  the  plaintiffs  the  money  the  latter  had  collected  from  tenants 
of  the  premises  mentioned  in  that  complaint.  The  precise  claim 
of  the  plaintiffs,  as  stated  in  that  complaint,  is  that  they  demanded  of 
the  defendant  the  sum  of  money  mentioned  in  the  complaint ;  that 
the  defendant  refused  and  neglected  to  pay  the  same  and  that  the 
same  ^^  is  now  due  and  owing  from  defendant  to  plaintiffs  with  inter- 
est." From  the  structure  of  this  complaint,  it  seems  to  me  that  it 
must  be  regarded  as  sounding  in  contract  and  not  in  tort ;  but  if  it 
were  at  all  doubtful  and  the  complaint  ambiguous,  every  intend- 
ment is  in  favor  of  construing  it  as  being  an  action  ex  contractu. 
{Goodwin  v.  Oriffisy  88  N.  T.  629 ;  Foote  v.  Ffoulke^  55  App. 
Div.  617 ;  Eeed  v.  Haywardy  82  id.  416 ;  Tovm  of  Green  Island 
V.  WiUiamey  79  id.  268.) 

Inoraham  and  Clabke,  JJ.,  concurred. 

Houghton,  J.  (dissenting) : 

While  the  complaint  in   the  action   in  which   judgment  was 
^obtained  Ajgainst  the  petitioner  prior  to  his  bankruptcy,  is  very  bad. 
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Still  all  it  really  lacks  to  make  it  a  good  complaint  in  fraud  is  the 
allegation  of  reliance  upon  the  false  representations. 

The  making  of  the  representations  as  to  no  advance  rents  having 
been  collected  on  the  lease  and  their  falsity  as  to  the  tenant  Bue 
are  2)roperly  set  forth.  The  written  affidavit  of  defendant  is 
appended  to  the  complaint,  from  which  knowledge  of  falsity  can  I  e 
fairly  inferred. 

Facts  are  stated  from  which  damages  can  be  computed,  to  wit, 
loss  of  rent  fi-om  April  1,  1904,  at  the  rate  of  $3,300  per  year.  It 
is  not  fatal  that  the  pleader  called  the  damages  resulting  from  the 
fraud  which  he  particularly  set  forth  an  "  indebtedness  "  or  money 
"  due  and  owing." 

The  facts  pleaded  did  not  show  any  indebtedness  in  assumpHt 
or  for  money  had  and  received.  The  assignment  of  the  lease  which 
is  made  a  part  of  the  complaint  contains  no  covenant  against  receipt 
of  advance  rents,  or  that  they  had  been  collected  only  to  a  specified 
date.  The  action,  therefore,  was  not  based  on  any  covenant  in  the 
assignment.  In  the  absence  of  any  agreement  on  the  subject  the 
assignor  of  the  lease  was  not  under  obligation  to  repay  to  the  assignees 
any  advance  rents  which  he  had  collected  prior  to  his  assignment. 

The  defendant  did  not,  therefore,  owe  the  plaintiffs  any  sum  of 
money  either  by  implication  of  law  or  by  agreement. 

If  he  was  liable  to  them  at  all  under  the  facts  alleged,  he  was 
liable  because  he  had  deceived  them  by  his  representations  that 
he  had  not  collected  any  advance  rent  from  Rue. 

No  other  inference  than  that  the  complaint  is  based  on  fraud  can 
be  gathered  from  the  allegations.  It  is  true  the  defendant  could 
have  demurred  and  succeeded.  But  he  answered,  and  admitted  the 
representations  contained  in  his  affidavit  and  that  he  had  taken  and 
discounted  Hue's  note,  but  plead  that  the  agreement  with  Bue  had 
been  abrogated  to  plaintiff's  knowledge.  The  omission  of  the  alle- 
gation of  reliance  upon  the  representations  was  but  a  technical 
defect,  concerning  which  an  amendment  could  have  been  allowed 
on  the  triaL 

In  the  absence  of  any  demurrer  or  motion  on  defendant's  part 
the  complaint  was  good  enough,  especially  as  he  allowed  judg- 
ment to  go  against  him  in  open  court  when  the  case  was  called 
fop  trial 
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Although  fraud  is  not  expressly  charged  in  a  cpmplaint,  if  the 
facts  showing  it  are  pleaded,  snch  omission  is  not  material  after 
judgment.  {Goldsmith  v.  Goldamithy  145  N.  Y.  313.)  Technical 
objections  to  a  pleading  should  be  taken  by  demurrer  or  otlierwise, 
and  after  judgment  they  will  be  disregarded  even  in  an  action  for 
fraud.  (  WhitUesey  v.  Ddaney^  73  N.  Y.  571 ;  Disbrow  v.  Earrisy 
122  id.  362.) 

In  my  view  the  judgment  was  clearly  based  on  fraud  and  hence 
was.not  discharged  by  the  bankruptcy  proceedings.  The  appellant, 
thei-efore,  was  not  entitled  to  have  it  discharged  of  record  and  the 
order  refusing  so  to  do  should  be  affirmed. 

SooTT,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Akthub  D.  Stobey, 
Relator,  v.  Edmond  J.  Butleb,  as  Commissioner  of  tlie  Tenement 
House  Department  of  the  City  of  New  York,  Bespondent. 

First  Department,  February  7,  1906. 

Oivil  siBrvice  —  tenement  house  inspector,  city  of  Kew  York— right  to 
trial  as  exempt  fireman,  failure  to  prove  exemption. 

Where  charges  are  preferred  against  a  tenement  house  inspector  in  the  city  of 
New  York,  and  he  appears  before  the  commissioner  of  the  department,  and 
claims  the  right  to  the  trial  which  the  Civil  Service  Law  accords  exempt  firemen, 
acertifled  copy  of  a  document  filed  with  the  clerk  of  Richmond  county,  pursuant 
to  chapter  449  of  the  Laws  of  1900,  and  signed  by  various  persons  calling  them- 
selves president,  foreman,  treasurer  and  secretary,  certifying  his  membership 
in  a  hook  and  ladder  company,  is  not  conclusive;  and  where  the  inspector, 
called  as  a  witness  by  the  commissioner,  refuses  to  answer  questions  as  to  his 
service  in  the  hook  and  ladder  company,  the  commissioner  is  justified  in  not 
according  him  a  trial  of  the  charges. 

Cebtiobari  issued  out  of  the  Supreme  Court  and  attested  on  the 
14th  day  of  June,  1907,  directed  to  Edmond  J.  Butler,  as  commis- 
sioner of  the  tenement  house  department  of  the  city  of  New  York, 
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commanding  bim  to  certify  and  return  to  the  ofBce  of  the  clerk  of 
•  the  county  of  New  York  all  and  singular  his  proceedings  had  in 
relation  to  tiie  removal  of  the  relator  from  the  position  of  inspector 
of  tenements  in  said  department 

Andrew  JT.  Scoble,  for  the  relator. 

Theodore  Connoly^  for  the  respondent. 

Ingrahaic,  J. : 

The  relator  was  an  employee  of  the  tenement  house  department 
of  tlie  city  of  New  York.  Charges  having  been  made  against  him, 
he  was  served  with  a  copy  thereof,  and  notified  that  he  would  be 
accorded  a  hearing  on  the  said  charges  at  a  time  and  place  named. 
The  relator  was  also  notified  that  he  would  be  required  to  show  by 
1^1  proof  that  he  was  entitled  to  a  hearing  which  the  Civil 
Service  Law  accords  veteran  firemen.  When  these  charges  were 
brought  on  for  hearing,  the  relator  appeared  by  counsel  and  offered 
in  evidence  as  proof  of  the  fact  that  he  was  a  volunteer  fireman  and 
entitled  to  a  hearing  as  snch,  a  paper  wliich  purported  to  be  a  certi- 
fied copy  of  an  instrument  on  file  in  the  office  of  the  clerk  of  Rich- 
mond county.  This  instrument  was  signed  by  various  persons  calling 
themselves  president,  foreman,  treasurer  and  secretary,  which  certi- 
fied that  the  relator  was  elected  an  active  member  of  a  hook  and 
ladder  company  at  New  Brighton,  Staten  Island ;  that  he  had  faith- 
fnlly  performed  his  duties  as  an  active  volunteer  fireman  in  said 
company  and  was  a  member  in  good  standing  in  said  company  on 
October  1,  1905,  the  date  of  the  extension  of  the  paid  fire  depart- 
ment to  the  fire  district  protected  by  this  company.  When  this 
instrnment  was  offered  to  the  commissioner  he  stated  that  he  did 
not  accept  the  certificate  as  fiual  or  conclusive  evidence,  and  the 
relator's  counsel  then  stated  that  that  was  all  the  evidence  the  relator 
had  to  offer.  The  relator  was  then  sworn  as  a  witness  by  the  com- 
miadoner  and  asked  questions  as  to  his  service  in  this  Richmond 
Hook  and  Ladder  Company,  No.  4,  which  questions  tlie  relator 
refused  to  answer ;  whereupon  the  commissioner  decided  that  this 
certificate  was  not  satisfactory  evidence  as  to  the  relator  being  a  vet- 
eran fireman  and  that,  therefore,  he  would  not  be  accorded  the  trial 
to  which  he  would  have  been  entitled  had  he  proved  that  he  was  a 


Digitized  by  VjOOQIC 


1 50  PbOPLS  ex  BEL.  StOBRT  V.  BuTLEB. 


First  Department,  Febraaiy,  1908.  [Vol.  124. 

veteran  fireman.     He  was,  however,  allowed  an  opportunity  of  mak- 
ing  an  explanation  as  to  the  charges  against  him,  which  he  refused  < 
to  do,  and  the  commissioner  thereqpon  removed  him. 

Tlie  only  qaestion  presented  upon  this  appeal  is  whether  the  com- 
missioner was  bound  upon  the  production  of  this  certified  copy  of 
the  certificate  on  file  with  the  clerk  of  Richmond  county  to  accord 
the  relator  the  trial  provided  for  by  section  21  of  chapter  370  of  the 
Laws  of  1899,  as  amended  by  chapter  697  of  the  Laws  of  1904. 
The  provisions  authorizing  a  certificate  to  be  filed  in  the  county  of 
Kings  in  relation  to  volunteer  fire  companies  in  certain  towns  in  that 
county  did  not  apply  to  Richmond  county.     There  is,  however,  a 
provision  in  chapter  449  of  the  Laws  of  1900  which  would  entitle 
a  member  of  a  volunteer  fire  company  or  association  who  had  been 
deprived  of  the  right  to  serve  his  full  term  as  a  volunteer  fireman 
to  a  full  and  honorable  discharge  and  all  the  rights  and  privileges 
now  granted  by  law  to  a  volunteer  fireman  who  has  served  as  such 
the  time  required  by  law ;  and  authorizing  the  trustees  or  the  ofiS- 
cers  of  such  volunteer  fire  department  or  volunteer  fire  engine  and 
hook  and  ladder  company  to  file  in  the  ofiice  of  the  clerk  of  the 
county  in  which  such  department  or  company  is  located,  a  list  con- 
taining the  names  of  every  person  who  was  a  member  of  the  volun- 
teer fire  department  or  company  who  is  entitled  to  an  exemption 
certificate  in  accordance  with  the  provisions  of  the  act,  and  the 
county  clerk  was  authorized  to  sign  and  deliver  exemption  certificates 
provided  for  in  the  act  to  the  persons  entitled  thereto,  whose  names 
appeared  upon  the  list  filed  with  him  as  aforesaid.     There  is  no 
provision  cited  which   makes  this  certificate  of   the  county  clerk 
either   competent   or   conclusive   evidence   of   the   truth   of   the 
facts  therein  stated,  and  there  is  certainly  nothing  in  the  statute 
which  prevented  the  defendant  from  disproving  the  truth  of  the 
facts  stated  in  this  certificate  filed  with  the  county  clerk,  or  tlie 
statement  in  the  certificate  of  tlie  county  clerk  that  the  relator  was 
entitled  to  all  the  exemptions  and  privileges  granted  to  volunteer 
firemen  upon  the  disbandment  of  their  companies  on  the  extension 
of  the  paid  system  to  the  territory  protected  by  them.     Assuming 
that  the  production  of  this  certificate  by  the  relator  was  some  evi- 
dence as  to  his  right  to  claim  the  privileges  secured  to  an  exempt 
fireman,  I  think  the  commissioner  clearly  had  the  right  to  disprove 
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the  statementB  contained  in  this  certificate,  and  to  show  that  tiie 
relator  never  was  in  good  faith  a  member  of  this  volunteer  hook 
and  ladder  company  and  had  a  right  to  call  the  relator  and  examine 
liiin  as  to  his  membership  in  the  company.  The  relator,  having 
been  called  and  sworn  by  the  commissioner  for  that  purpose,  refused 
to  answer  any  questions  put  by  the  commissioner  in  relation  to  his 
service  in  the  company,  and  refused  to  make  any  explanation  in 
relation  to  the  charges  preferred  against  him.  The  relator  was 
given  notice  by  the  commissioner  that  his  right  to  the  privileges 
accorded  to  an  exempt  fireman  was  questioned ;  that  the  commis- 
sioner was  examining  the  question  as  to  his  right  to  such  privileges, 
and  asked  him  questions  in  relation  to  iiis  services  in  order  to  deter- 
mine whether  or  not  he  was  entitled  to  such  right.  This,  certainly, 
was  not  an  exorbitant  claim  for  the  commissioner  to  make.  He 
was  required  to  determine  whether  the  relator  was  entitled  to  the 
privileges  of  an  exempt  fireman,  and  to  make  such  determination 
he  could  ascertain  the  facts  as  to  the  relator's  membership  in  the 
fire  company  and  his  services  as  a  fireman.  The  refusal  of  the  rela- 
tor to  testify  as  to  such  facts  as  were  necessary  to  enable  the  corn- 
misBioner  to  ascertain  whether  or  not  he  was  in  good  faith  at  the 
time  the  charges  against  him  were  to  be  disposed  of  entitled  to 
the  privileges  of  an  exempt  fireman,  justified  the  defendant  in 
refusing  to  accept  this  certificate  as  conclusive.  The  commissioner 
liad  before  him  a  paper  purporting  to  be  signed  by  several  persons 
who  described  themselves  as  the  president,  foreman,  secretary  and 
treasurer  of  an  organization  called  a  hook  and  ladder  company,  and 
that  was  all.  There  was  no  evidence  that  this  hook  and  ladder 
company  had  been  legally  organized  or  that  these  pei*8ons  who 
signed  this  certificate  were  officers  of  any  legally  organized  fire 
company ;  nothing  appeared  except  a  certified  copy  of  an  instru- 
ment filed  in  the  office  of  the  county  clerk,  with  a  certificate  of  the 
county  clerk  based  thereon.  To  say  that  a  public  officer  who  was 
required  to  determine  whether  this  certificate  proved  the  fact  of 
the  relator's  right  to  a  privilege  as  a  member  of  a  volunteer  fire 
association  had  no  right  to  make  any  inquiries  in  relation  to  the 
legal  existence  of  the  fire  company,  the  official  position  of  those 
ngning  the  certificate,  or  the  facts  in  relation  to  the  member- 
ship of  the  person  claiming  the  exemption  because  of  his  mem- 
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bership  ia  tlie  company,  would  place  everj  pablic  officer  at  the 
mercy  of  every  employee  wlio  saw  fit  to  claim  that  he  was  connected 
with  one  of  these  volunteer  fire  companies,  and  would  prevent  such 
public  officer  from  inquiring  into  the  good  faith  of  the  claim  to 
exemption  and  the  actual  membership  iu  a  company  coming  within 
the  statute.  The  refusal  of  the  relator  to  make  any  answers  to  the 
questions  put  to  him  by  the  commissioner — questions  which  I 
think  were  perfectly  proper  to  enable  the  commissioner  to  deter- 
mine the  validity  of  his  claim  to  exemption  —  justified  the  commis- 
sioner in  rejecting  the  certificate  as  insufficient  to  prove  the  facts  of 
the  relator's  membership  in  this  fire  company,  and  justified  the 
commissioner  in  requiring  from  the  relator  an  explanation  of  the 
charges  preferred  against  him,  and  not  according  him  a  trial  of  the 
charges.  This  question  must  be  determined  entirely  upon  the 
return  as  the  all^ations  in  the  petition  cannot  be  considered.  If 
the  return  was  not  sufficient  the  relator's  remedy  was  to  ask  that  the 
court  require  the  defendant  to  make  a  further  return. 

In  connection  with  this  application  attention  should  be  called  to 
the  nature  of  the  answer  of  the  relator  to  the  charges  made  against 
him.  By  the  first  charge  the  relator  was  accused  of  violating  a  sec- 
tion of  the  charter  of  the  city  of  New  York  by  reporting  that 
order  No.  82  had  been  complied  with  in  the  premises  No.  406  East 
Twenty-fourth  street,  whereas  a  subsequent  report  by  an  inspector 
states  that  such  order  No.  82  had  not  been  complied  with.  The 
only  answer  of  the  relator  to  that  charge  was  that  the  specification 
does  not  set  forth  facts  sufficient  to  constitute  an  offense  and  that 
the  commissioner  of  the  tenement  house  department  is  withont 
jurisdiction  to  try  or  determine  the  question  whether  the  section 
had  been  violated  by  the  relator.  The  second  charge  was  that  the 
relator  had  violated  rule  11  of  the  rules  and  regulations  of  the 
tenement  house  department  and  had  violated  rule  9  of  such  rules 
and  regulations  of  the  tenement  house  department  by  entering  a 
barroom  or  drinking  saloon  on  the  morning  of  December  22,  1906. 
In  his  answer  to  the  second  charge  the  relator  alleged  that  as  no 
date  is  set  forth  in  the  specifications  he  has  not  sufficient  informa- 
tion to  enable  him  to  properly  reply  thereto,  and  denies  the  allega- 
tion about  entering  the  barroom.  Thus  the  only  denial  of  the  rela- 
tor to  any  of  these  charges  was  that  charging  him  with  entering  a 
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barroom  or  drinking  saloon  on  the  morning  of  December  22,  1906. 
If  these  answers  are  to  be  considered  they  contain  no  denial  of  the 
cliarges  except  in  relation  to  entering  a  saloon.  The  nature  of  the 
answers  to  the  charges  made  against  tlie  relator  explain  the  subse- 
quent proceeding.  He  was  endeavoring  to  put  the  commissioner  in 
such  a  position  that  he  could  procure  a  reinstatement  on  appeal  or 
in  tins  proceeding  rather  than  in  good  faith  answer  the  chiu-ges  so  as 
to  submit  to  the  commissioner  the  question  as  to  his  guilt  or  inno- 
cence. I  think,  therefore,  that  as  the  defendant  was  entitled  to 
call  on  this  relator  for  a  statement  in  relation  to  his  connection  with 
this  volunteer  fire  organization,  the  refusal  of  the  relator  to  answer 
any  questions  in  relation  to  his  membership  therein  justified  the 
commissioner  in  declining  to  accept  this  unidentified  certificate  as 
proof  of  the  facts  therein  stated  and  justified  the  commissioner  in 
proceeding  slr  he  did. 

The  writ  should,  therefore,  be  dismissed  and  the  proceedings 
affirmed,  with  fifty  dollars  costs  and  disbursements. 

Patterson,  P.  J.,  Clarke,  Houghton  and  Scott,  JJ.,  concurred. 

Writ  dismissed  and  proceedings  affirmed,  with  fifty  dollars  costs 
aiid  disbursements. 


The  People  of  the  State  of  New  York  ex  rel.  Isaac  N.  Stillwell, 
Selator,  v.  John  H.  Gunner  and  Others,  Comprising  the  Board 
of  Port  Wardens  of  the  Port  of  New  York,  Respondents. 

First  Department,  February  7,  1908. 

OerUorari— adoptUm  of  rules  by  port  wardens— executive  not  Judicial 
act  — objections  to  rules  stated  and  examined. 

The  exercise  by  the  board  of  port  wardens  of  the  authority  conferred  by  section 
2126  of  the  Consolidation  Act  which  gives  them  power  to  make  and  establish 
such  rules,  orders  and  regulations  not  inconsistent  "  with  the  Constitution  and 
laws  of  this  State  or  of  the  United  States  or  the  provisions  of  this  title/'  is  an 
executive  or  administrative  act,  not  judicial,  and  is  not  subject  to  review  by 
certiorari  although  the  act  of  the  board  in  enforcing  an  unauthorized  rule 
would  be  subject  to  such  review. 

The  objections  to  the  rules  adopted  by  the  board  examined  for  the  purpose  of 
showing  the  impropriety  of  attempting  such  a  review  by  certiorari  and  also  for 
tlie  purpose  of  showing  that  they  are  without  merit. 
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Oebhobasi  issued  out  of  the  Supreme  Court  and  attested  on  the 
S9th  day  of  May,  1906,  directed  to  John  H.  Gunner  and  others, 
comprising  the  board  of  port  v^ardens  of  the  port  of  New  York, 
commanding  them  to  certify  and  return  to  the  office  of  the  clerk  of 
the  county  of  New  York  all  and  singular  their  proceedings  had  in 
relation  to  the  adoption  and  enforcement  of  certain  amendments  to 
their  rules  governing  Hell  Gate. 

John  F,  Foley y  for  the  relator. 

James  A.  Donnelly y  Deputy  Attorney  -  Generals  for  the 
respondents. 

Inobaham,  J. : 

By  section  2126  of  the  Consolidation  Act  (Laws  of  1882,  chap. 
410)  the  board  of  port  wardens  of  the  port  of  New  York  was 
authorized  to  make  and  establish  "  such  rules,  orders  and  regulations, 
not  inconsistent  witli  the  Constitution  and  laws  of  this  State  or  of  the 
United  States  or  of  the  provisions  of  this  title,  for  the  better  govern- 
ment of  said  pilots,  and  with  such  fines  and  penalties  for  the  breach 
thereof  as  the  said  board  of  wardens  may  from  time  to  time  direct, 
and  to  revoke,  annul  or  alter  the  same  as  often  as  they  may  deem 
proper  and  expedient."  By  section  2124  of  the  act  the  appointment 
of  Hell  Gate  pilots  was  provided  for ;  the  pilots  appointed  were  to 
hold  their  offices  during  good  behavior.  By  section  2125  these  pilots 
were  to  be  appointed  by  the  Governor,  with  the  consent  of  the 
Senate,  from  a  list  of  persons  recommended  by  the  board  of  port 
wardens  of  the  port  of  New  York.  By  section  2127  of  the  act  the 
board  of  port  wardens  was  given  cognizance  of  all  complaints  made 
against  said  pilots  for  official  misconduct.  By  section  2135  it  was 
provided  that  the  board  of  port  wardens,  after  a  hearing,  may  fine 
any  such  pilot  for  any  misconduct  in  a  sum  not  exceeding  twenty- 
five  dollars  or  suspend  him  for  any  term  which  said  board  may  think 
proper.  Section  2125  was  amended  by  chapter  513  of  the  Laws  of 
1903,  but  such  amendment  is  not  material. 

On  February  27,  1906,  the  board  of  port  wardens  made  certain 
amendments  to  its  rules  and  regulations,  and  by  this  writ  of  cer- 
tiorari the  relator  attempts  to  review  the  action  of  the  board  in 
adopting  these  rules  and  regulations,  relator  claiming  that  some  of 
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these  rales  are  in  violation  of  the  Constitution  and  are  inconsistent 
with  the  Constitution  and  laws  of  this  State  or  of  the  United  States. 
I  do  not  think  that  the  action  of  the  board  of  port  wardens  in 
adopting  these  rules  can  be  reviewed  by  certiorari.    The  making 
of  rules,  orders  and  regulations  was  confided  to  the  discretion  of 
the  board  of  port  wardens ;  the  act  was  not  in  any  sense  judicial, 
but  was  an  ordinary  administrative  or  executive  act  vested  by  the 
Legislature  in  this  board  charged  with  the  government  of  pilots.    If 
the  board  in  attempting  to  enforce  a  rule  which  it  had  made,  but 
which  was  in  excess  of  the  authority  conferred  upon  it  by  the 
L^islature,  fined  or  convicted  a  pilot,  its  action  could  be  reviewed 
by  certiorari ;  but  the  making  of  the  rule  is  not  a  judicial  act.    The 
writ  of  certiorari,  as  autliorized  by  section  2120  of  the  Code  of  Civil 
Procedure,  is  issued  ^'  to  review  the  determination  of  a  body  or 
oflScer."     And  by  section  2140  of  the  Code  of  Civil  Procedure  the 
determination  which  can  be  reviewed  by  the  court  relates  entirely  to 
particular  determinations  of  a  body  or  ofiicer.     It  speaks  of  the 
"parties  thereto"  and  competent  proof  of  all  the  facts  necessary  to 
be  proved  in  order  to  authorize  the  making  of  the  determination, 
and  whether  there  was  upon  all  the  evidence  such  a  preponderance 
of  proof  ^'against  the  existence  of  any  of  those  facts  that  the  ver- 
dict of  a  jury  afiirming  the  existence  thereof  rendered  in  an  action 
in  the  Supreme  Court  triable  by  a  jury  would  be  set  aside  by  the 
court  as  against  the  weight  of  evidence."     And  section  2141,  in 
speaking  of  the  final  order,  provides  that  the  court  may  make  a 
final  order  annulling  or  confirming,  wholly  or  partly,  or  modifying, 
the  determination  reviewed  therein  as  to  any  or  all  of  the  parties. 
It  is  a  familiar  rule  which  has  always  been  applied  that  to  justify 
the  review  of  an  action  of  a  body  or  ofiicer  by  a  writ  of  certiorari, 
the  action  sought  to  be  reviewed  must  be  in  its  nature  a  judicial 
determination  in  a  particular  case  which  affects  the  rights  of  the 
relator  suing  out  the  writ.     It  is  not  applicable  to  a  review  of  the 
exercise  of  the  discretion  of  bodies  or  ofticers  vested  by  law  with 
discretion  in  relation  to  a  particular  subject-matter,  even  though 
tlie  act  sought  to  be  reviewed  be  in  excess  of  the  power  granted  to 
the  board  or  officer. 

The  authority  under  which  the  defendants  acted  is  conferred  by 
section  2126  of  the  Consolidation   Act,  which  gives  them    the 
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"  power  and  authority  to  make  and  establish  such  rales,  orders  and 
regulations,  not  inconsistent  with  the  Constitation  and  laws  of  this 
State  or  of  the  United  States  or  of  the  provisions  of  this  title,  for 
the  better  government  of  said  pilots."  In  the  exercise  of  this  power 
there  is  nothing  jadicial.  If  snch  proceeding  should  be  counte- 
nanced, every  administrative  or  executive  act  of  State  boards  or 
officers  and  every  legislative  act  of  the  Legislature  could  be 
reviewed  by  the  courts,  a  proposition  which  would  involve  the 
interference  of  the  judicial  power  with  the  executive  and  legislative 
power  of  the  State. 

The  impropriety  of  attempting  such  a  review  by  this  writ  is 
shown  by  the  points  of  the  relator.  He  asks  to  have  a  determina- 
tion as  to  whether  or  not  these  amended  rules,  orders  and  regula- 
tions had  ever  been  adopted  by  the  board.  If  the  board  had  not 
adopted  them  there  were  no  official  acts  to  review,  and  a  failure  of 
the  board  to  adopt  the  rules  cannot  be  the  basis  of  a  writ  to  review 
the  action  of  the  board  in  adopting  them.  If  we  could  review  the 
acts  of  the  defendants  in  adopting  these  rules  the  objections  are 
without  merits. 

The  relator  objects  to  the  first  rule  which  provides  that  the  busi- 
ness of  pilotage  is  to  be  carried  on  by  a  single  deck  sailing  vessel 
of  not  less  than  twenty-five  tons  net,  which  is  to  be  in  active  com- 
mission at  all  times  on  the  eastern  stations,  and  to  be  known  as  the 
Hell  Gate  pilot  station  boat.  The  objection  is  that  there  is  no  legal 
authority  for  the  rule  that  the  business  should  be  carried  on  by  one 
pilot  boat,  because  of  section  2125  of  the  Consolidation  Act  (as  amd. 
by  Laws  of  1903,  chap.  513)  which  necessarily  requires  more  than 
one  boat,  as  by  that  section  apprentices  are  to  serve  one  year  on  a 
station  boat  and  the  other  year  with  a  pilot  on  duty,  and  there  must, 
therefore,  be  two  boats.  It  is  difficult  to  understand  this  objection. 
The  pilot  boat  is  one  boat  and  the  pilot  is  on  duty  when  he  is  upon 
vessels  that  he  is  piloting. 

It  is  also  claimed  that  the  rules  are  illegal  and  in  derogation  of 
the  rights  of  the  relator,  as  it  places  a  limit  to  the  distance  eastward 
of  Execution  Rock  from  which  the  relator  might  speak  and  board 
a  vessel.  Tlie  rule  requires  that  all  inward  bound  vessels  shall  be 
spoken  and  boarded  by  pilots  from  tlie  station  boat  which  is  to  be 
situated  within  a  radius  of  three  miles  to  the  eastward  of  Execution 
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Bock,  and  provides  a  penalty  for  any  pilot  speaking  a  vessel  oat- 
side  of  that  limit.  How  that  is  illegal  it  is  difficult  to  see.  It  is 
a  mere  regulation  as  to  the  station  of  the  boat  from  which  the 
pilots  are  to  board  inward  bonnd  vessels.  Certainly  under  the 
broad  authority  vested  in  the  defendants,  they  had  the  power  to 
regulate  tlie  position  of  the  station  boat  and  the  circumstances  under 
which  and  the  locality  at  which  pilots  should  offer  their  services  to 
incoming  vessels.  Such  a  rule  was  necessary  to  secure  to  each 
incoming  vessel  a  pilot. 

The  second  rule  is  objected  to  by  the  relator,  for  the  reason  that 
it  compels  the  pilots  to  remain  on  the  station  boat  inactive  and  that 
they  should  not  be  asked  to  take  their  turn  with  other  pilots  on  the 
station  boat.  The  rule  endeavors  to  provide  tliat  there  should  be 
always  pilots  on  the  station  boat  so  that  an  incoming  vessel  could 
be  sure  of  obtaining  a  pilot.  The  rnle  does  not  provide  that  a  pilot 
should  refuse  to  pilot  an  incoming  vessel  if  his  so  acting  would 
reduce  the  number  of  pilots  below  three.  But  in  such  a  case  the 
pilot  must  immediately  return  to  the  station  boat  so  as  to  be  ready 
to  pilot  other  vessels.  The  idea  that  this  rnle  requires  a  pilot  to 
stay  on  the  station  boat  forty-eight  hours  without  piloting  any  ves- 
sel that  wants  his  services  is  absurd.  What  it  requires  is  that  no 
pilot  should  be  required  to  remain  longer  than  forty-eight  hours  on 
the  station  boat  in  case  his  services  during  that  time  are  not  required. 

The  relator  objects  to  rnle  3  on  the  ground  that  there  is  no  pro- 
vision in  law  which  requires  the  pilot  to  do  what  rule  8  requires ; 
lut  if  there  was  such  a  provision  of  law  rule  3  would  bis  entirely 
nimeoessary.  Bale  4  is  also  objected  to  because  that  requires  that 
disputes  between  any  two  or  more  pilots  should  be  referred  to  the 
board  of  port  wardens.  The  reason  announced  why  this  rule  is 
illegal  or  contrary  to  law  and  in  violation  of  the  Constitution  of  the 
State  of  New  York  is  not  apparent.  What  was  evidently  intended 
by  this  rule  was  that  a  dispute  or  controversy  in  relation  to  the  per- 
formance of  their  dnties  should  be  determined  by  the  board  of  port 
wardens,  which  is  certainly  a  very  proper  rule.  Rule  6  is  objected 
to  because  it  states  that  the  board  bf  port  wardens  have  leased  a 
schooner,  the  George  Temple^  for  a  station  boat.  Such  lease  of  a 
schooner  may  be  illegal,  but  the  leasing  is  not  a  part  of  rule  6,  and 
we  certainly  cannot  determine  upon  a  writ  of  certiorari  whether  the 
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board  of  port  Wardens  violated  the  law  in  leasing  a  schooner. 
Tlie  objections  show  how  perfectly  inadequate  such  a  writ  of  cer- 
tiorari is  to  review  the  exercise  by  the  board  of  port  wardens  of 
tlie  discretion  vested  in  them  by  the  statute. 

It  follows  that  the  writ  must  be  dismissed,  with  fifty  dollars  costs 
and  disbursements. 

Pattbbson,  p.  J.,  Clabke  and  Houghton,  JJ.,  concurred. 
Writ  dismissed,  with  fifty  dollars  costs  and  disbursements. 


Meter  Taub,  Plaintiff,  v.  Max  Spbctob  and  Others,  Defendants. 

First  Department,  February  7,  1908. 

Vendor  and  purchaser  —marketable  title  —  title  to  portion  acquired  by 

adverse  possession. 

A  vendor  has  a  good  and  marketable  title  to  a  lot  twenty-four  feet  and  seven 
inches  wide  in  the  front  and  twenty- four  feet  and  five  inches  wide  in  the  rear 
and  his  vendee  will  be  compelled  to  accept  his  deed  under  a  contract  agreeing 
to  convey  a  lot  of  such  dimensions,  where  it  appears  that  although  the  deeds 
of  the  premises  from  1823  to  1808  desciibed  the  premises  as  twenty  three  feet 
and  seven  inches  wide,  front  and  rear,  and  since  1898  as  twenty-four  feet  seven 
inches  in  front  and  twenty-four  feet  and  five  inches  in  the  rear,  the  lot  had 
been  occupied  during  said  time  by  a  dwelling  house  which  was  twenty -four 
feet  and  seven  inches  in  front  and  twenty-four  feet  and  five  inches  in  the 
rear,  and  a  survey  showed  the  frontage  to  be  twenty-four  feet  and  seven  inches 
and  such  boundary  lines  had  been  acquiesced  in  by  the  owners  of  the  adjacent 
lots  during  that  period. 

Submission  of  a  controversy  npon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Jvlivs  H,  Beitery  for  the  plaintiff. 

Emanud  Va7i  Demoot,  for  the  defendants. 

t 

MoLaughlik,  J. : 

This  controversy  is  submitted  upon  an  agrees  statement  of  facts 
under  section  1279  of  the  Code  of  Civil  Procedure. 


Digitized  by  VjOOQIC 


Taub  v.  Speotob.  15^ 


App.  Div.]  First  Department,  February,  1908. 

The  defendants  are  the  owners  of  certain  real  estate  in  the  city  of 
New  York  known  as  No.  Ill  Hester  street,  which  they  contracted 
to  convey  to  the  plaintiflE  by  full  covenant  warranty  deed.  The  lot 
contracted  to  be  conveyed  is  bounded  and  described  in  the  con- 
tract as  follows :  "  Beginning  at  a  point  on  the  northerly  side  of 
Hester  Street,  distant  forty-two  (42)  feet  seven  (7)  inches  westerly 
from  the  comer  formed  by  the  interaection  of  the  northerly  side  of 
Hester  Street  and  the  westerly  side  of  Eld  ridge  Street ;  running 
tlicnce  portherly  and  parallel  with  Eldridge  Street  fifty  (50)  feet ; 
thence  running  westerly  and  parallel  with  Hester  Street,  twenty-  * 
four  (24)  feet  five  (5)  inches ;  thence  running  southerly  fifty  (50) 
feet  to  the  northerly  side  of  Hester  Street,  and  thence  running  east- 
erly along  the  said  northerly  side  of  Hester  street,  twenty-four  (24) 
feet  seven  (7)  inches  to  the  point  or  place  of  beginning.  Be  said 
several  distances  and  dimensions  more  or  less." 

At  the  time  fixed  for  the  closing  of  the  contract  the  plaintiff 
refnsed  to  accept  the  deed  tendered,  on  the  ground  that  the  defend- 
ants could  not  convey  a  good  title,  since  they  had  a  record  title  to  a 
lot  only  twenty-three  feet  seven  inches  wide,  front  and  rear,  while 
the  conti-act  and  deed  tendered  described  the  lot  as  twenty-four  feet 
seven  inches  wide^in  front  and  twenty-four  feet  five  inches  wide  in 
the  rear.  The  defendants  claim  to  have  acquired  title  to  this  strip 
of  land  by  adverse  possession,  and  the  question  presented  for  our 
determination  is,  "  Were  the  defendants  able  to  convey  a  good  and 
marketable  title  to  the  premises  in  question  purauant  to  the  contract 
entered  into  between  the  parties  hereto  on  the  15th  day  of  April, 
1907?" 

From  the  submission  it  appears  that  on  May  1,  1822,  one  Miller 
became  possessed  of  the  premises  in  fee,  the  deed  conveying  to  him 
^  all  that  certain  messuage  or  dwelling  house  and  lot,  piece  or  parcel 
of  ground  "  bounded  and  described  as  in  the  contract  between  the 
parties  to  this  submission,  except  that  the  width  of  the  lot  was  given 
as  twenty-three  feet  seven  inches,  front  and  rear.  The  building 
described  in  this  deed  as  a  dwelling  house  was  actually  twenty-four 
feet  seven  inches  in  front  and  twenty-four  feet  five  inches  wide  in 
the  rear,  and  it  occupied  substantially  the  entire  lot.  It  still  stands 
upon  the  lot  in  the  same  position  that  it  did  then,  neittier  the  front 
nor  the  rear  nor  the   side  walls  having  been  in   the  meantime 
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changed  in  any  respect.  By  mesne  conveyances,  each  describing 
the  premises  as  twenty-three  feet  seven  inches  wide,  title  became 
vested  in  1893  in  one  Baraginsky.  He  conveyed  the  premises  in 
1905  by  deed  of  conveyance  describing  the  premises  exactly  as  they 
are  described  in  the  contract  between  the  parties  to  this  submission 
and  in  the  deed  tendered  thereunder  by  the  defendants,  the  same 
description  being  used  in  the  subsequent  conveyances  by  which 
title  became  vested  in  the  defendants.  A  survey  shows  the  frontage 
pf  the  lot  on  Hester  street  to  be  twenty-four  feet  seven  inches,  the 
easterly  line  being  forty-two  feet  seven  inches  from  Eldridge  street. 
The  westerly  line  of  the  premises  adjoining  on  the  east  has  been 
located  precisely  where  it  is  now  in  all  of  the  deeds  of  conveyance 
since  1822.  The  easterly  line  of  the  premises  adjoining  on  the 
west  has  been  located  precisely  where  it  is  now  in  all  of  the  deeds 
of  conveyance  since  1836  as  one  hundred  and  thirty-three  feet  four 
inches  from  Forsyth  street,  the  streetx  on  the  west  of  the  block. 
This  gives  the  premises  in  question  a  width  of  twenty- four  feet 
seven  inches  in  front  and  at  least  twenty-four  feet  five  inches  in  the 
rear.  It  is  evident  from  these  facts  that  the  conveyance  to  Miller 
in  1822  erroneously  described  the  lot  as  twenty-three  feet  seven 
inches  wide  instead  of  iAJoenty-four  feet  seven  inclfes,  and  the  same 
mistake  continued  to  be  made  in  the  subsequent  conveyances  down 
to  1905.  The  mistake,  however,  is  of  no  importance  because  the 
fact  is  established  that  the  boundary  lines  of  the  lot  were  actually 
located  and  fixed  as  early  as  1822,  and  they  have  since  been  acqui- 
esced in  by  the  owners  of  the  adjacent  lots  on  botR  sides.  The 
boundary  lines  as  thus  fixed  and  established  during  all  this  time 
gave  the  lot  in  question  a  width  of  twenty-four  feet  seven  inches  in 
front  and  at  least  twenty-four  feet  five  inches  in  the  rear. 

In  Reed  v.  Farr  (35  N.  T.  113)  it  was  held  that  the  practical 
location  of  a  boundary  line  and  an  acquiescence  of  the  parties 
therein  for  a  period  of  more  than  twenty  yeai*s  is  conclusive  of  the 
location  of  the  boundary  line  and  that  such  location  and  acqui- 
escence are  deemed  conclusive  on  the  ground  that  they  constitute 
evidence  of  the  correct  location  of  so  high  a  nature  as  to  admit  of 
no  contradiction.  There,  the  line  of  separation  between  the  two 
lots  was  made  by  the  erection  of  a  fence  and  there  was  proof  that 
the  owners  and  occupants  of  the  land  had  respectively  occupied  it 
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Ti,)to  the  fence  as  their  respective  boundary  lines  for  over  twenty 
y^ars. 

I:i  Baldwin  v.  Brown  (16  N.  Y.  359),  wliich  is  referred  to  and 
cited  with  approval  in  Heed  v.  Farr  {supra\  it  was  held  that  prac- 
tical location  and  long  acquiescence  in  a  boundary  line  are  concln- 
8  ve  because  they  are  proof  that  the  location  is  correct  and  to  such 
Ji  1  extent  as  to  preclude  evidence  to  the  contrary. 

lu  addition  to  this,  tlie  submission  shows  that  for  over  fifty  years 
the  defendants  and  their  predecessors  in  title  have  been  in  actual, 
peaceable  occupation  and  possession  of  the  entire  premises  with  the 
iMiilding  thereon,  as  described  in  the  contract,  and  that  no  jiei'son, 
I  during  that  time,  has  made  claim  of  having  any  interest  in  the 
!  |)reMiise8  or  the  strip  of  land  in  dispute,  nor  to  the  knowledge  of 
I  c!ii3  parties  is  there  any  person  in  existence  who  lias,  or  can  have, 
any  claim  of  title  thereto  as  against  the  defendants.  Under  such 
fivcts  and  circumstances,  I  am  of  the  opinion  tliat  tlie  defendants 
liave  a  good  and  marketable  title  to  the  premises  in  question  and 
Jii-e  able  to  convey  the  same  to  tlie  plaintiff.  (  Wentioorth  v.  Braun, 
7S  App.  Div.  634;  affd.,  175  N.  Y.  515  ;  Well  v.  liadley^  31  App. 
Div.  25  ;  affd.,  163  N.  Y.  582 ;  Xat3  v.  Kaiser,  154  id.  294 ;  JHeyer 
V.  Boyd,  51  Hun,  291.) 

It  follows,  therefore,  that  the  defendants  are  entitled  to  a  judg- 
ment directing  the  plaintiff  to  perform  said  agreement  and  pay  to 
the  defendants  the  sum  of  $9,750,  with  interest  thereon  from  the 
Uth  day  of  May,  1907,  on  receiving  a  deed  of  conveyance  of  the 
lot  ill  question  as  provided  in  the  contract,  with  costs. 

Patterson,  P.  J.,  Laitghlin,  Clarke  and  Scott,  JJ.,  concurred. 

Judgment  ordered  for  defendants,  with  costs.  Settle  order  on 
notice. 

App.  Div. -Vol.  CXXIV.        11 
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Harrt  Stubley,  Appellant,  Respondent,  v.  Allison  Realty  Com- 
pany, Appellant,  Impleaded  with  The  City  of  New  York, 
Respondent,  and  Paul  Sohwandtner  and  Edward  Pole, 
Defendants. 

First  Department,  February  7,  1908. 

Municipal  corporations  —  public  and  corporate  duties  —  building  dejMurt- 
ment — negligent  approval  of  plans  —  nuisance  —  collapse  of  building 

.  — liability  of  city — liability  of  owner — employment  of  independent 
contractor. 

The  building  department  of  the  city  of  New  York  performs  a  public  service  in 
which  the  city  has  no  private  or  corporate  interest  and  its  negligence  in  approv- 
ing defective  building  plans  does  not  render  the  city  liable. 

A  municipal  corporation  is  not  liable  to  a  person  injured  by  the  collapse  of  a 
building  for  failure  to  pass  or  enforce  an  ordinance  relating  to  the  construction 
of  buildings  which  would  have  prevented  its  collapse. 

The  duty  of  a  municipal  corporation  to  keep  its  streets  in  a  reasonably  safe  con- 
dition for  public  travel  docs  not  render  it  liable  to  a  person  injured  by  the 
collapse  of  a  defectively  constructed  building  where  the  person  injured  was  in 
the  building  and  not  in  the  street  at  the  time  of  its  fall. 

Tlie  owner  of  a  building  in  process  of  construction  is  not  liable  to  a  person  injured 
by  its  collapse  where  the  work  was  done  by  an  independent  contractor  over 
whom  it  exercised  no  control  or  superintendence,  in  the  absence  of  proof  that 
the  owner  was  negligent  in  Selecting  the  contractor  or  in  adopting  its  plans  and 
specifications. 

Appeal  by  the  defendant,  the  Allison  Realty  Company,  from  a 
judgment  of  the  Supreme  Court  in  part  in  favor  of  the  plaintiff 
and  against  said  company,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  22d  day  of  May,  1907,  upon  the  ver- 
dict of  a  jury,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  17th  day  of  April,  1907,  denying  the  said  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Also,  an  appeal  by  the  plaintiff,  Harry  Stubley,  from  that  part  of 
said  judgment  in  favor  of  the  defendant.  The  City  of  New  York, 
entered  upon  the  dismissal  of  the  complaint  by  direction  of  the 
court  as  to  said  defendant  city. 

WiUiam  N",  Cohen^  for  the  plaintiff. 
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WiUiajTh  J.  Moran^  for  the  appellant  Allison  Realty  Company. 
Theodore  Connoly^  for  the  respondent  The  City  of  New  York. 

McLaughlik,  J. : 

The  Allison  Realty  Company  appeals  from  a  judgment  in  favor 
of  the  plaintiff,  and  the  plaintiff  appeals  from  a  judgment  dismissing 
the  complaint  against  the  city  of  New  York. 

The  complaint  alleges,  in  substance,  that  the  realty  company  at 
the  time  stated  was  the  owner  of  a  building  which  was  being  con- 
structed on  the  north  side  of  Forty-sixth  street,  about  206  feet 
east  of  Sixth  avenue,  and  was  engaged  in  supervising  such  con- 
struction ;  that  it  had  let  a  contract  for  the  construction  of  the 
metal  framework  of  the  building  to  the  defendants  Pole  and 
Schwandtner,  who  at  the  time  referred  to  were  engaged  in  carrying 
out  the  same;  that  on  the  2d  of  March,  1904,  the  plaintiff,  an 
employee  of  a  third  party,  to  whom  the  realty  company  had  let  a 
contract  to  put  in  the  steam  fittings,  was  at  work  in  the  building, 
and,  while  thus  engaged,  the  building  suddenly,  and  without  warn- 
ing to  him,  collapsed,  and  he  sustained  very  serious  injuries ;  that 
the  city  of  New  York  was  authorized,  and  it  was  its  duty,  to  abate 
within  its  limits  all  nuisances  dangerous  to  the  public  ;  that  it  had 
negligently  and  carelessly  permitted  the  erection  of  said  building, 
which  was  on  the  day  specified,  and  had  been  for  some  time  prior 
thereto,  dangerous  and  a  public  nuisance,  of  which  it  had  knowl- 
edge, or  by  the  exercise  of  reasonable  care  should  have  known  ;  that 
the  collapse  of  the  building  and  the  injuries  to  the  plaintiff  were 
caused  by  the  negligence  and  carelessness  of  the  defendants  in  cer- 
tain specified  particulars  relating  to  the  construction  of  the  building, 
and  by  the  further  act  of  the  city  in  allowing  such  nuisance  to 
continue,  and  by* failing  to  abate  the  same  after  notice  of  its 
existence. 

It  is  somewhat  diSicult  to  determine  from  the  allegations  of  the 
complaint  whether  the  cause  of  action  attempted  to  be  alleged 
against  the  city  is  for  negligence  or  nuisance,  but  inasmuch  as  it 
was  contended  upon  the  oral  argument  of  the  appeal  by  plaintiff's 
counsel,  and  the  same  contention  is  made  in  the  brief  presented  by 
him  that  it  is  for  a  nuisance,  I  shall,  in  disposing  of  the  question 
presented,  assume  that  to  be  the  cause  of  action  alleged. 
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At  the  trial  no  proof  was  offered  that  the  plans  and  specifications 
of  the  building  as  approved  by  the  building  department  were  defect- 
ive, or  if  so,  to  such  an  extent  that  the  construction  of  the  building 
itself  would  necessarily  result  in  a  nuisance,  either  public  or  private. 
The  plans  and  specifications  were  not  put  in  evidence,  and  if  they 
had  been  and  it  liad  appeared  therefrom,  or  from  other  evidence, 
that  they  were  defective,  the  action  of  the  building  department  or 
the  oflBcers  connected  therewitli  in  approving  the  same  would  not 
have  rendered  the  city  liable.  The  building  department  is  not  an 
administrative  department  of  the  city.  It  is  a  bureau  created  i)y 
statute*  to  perform  a  public  service,  in  which  the  city  itself  has  no 
private  interest  and  from  which  it  derives  no  special  benefit  or 
advantage  in  its  corporate  capacity,  and  for  any  neglect,  either  of 
omission  or  commission  on  the  part  of  the  ofRcei'S  connected  \vith 
such  bureau,  the  city  is  not  liable.  {MaxmlUan  v.  Mayor^  62 
N.  Y.  160 ;  Fire  Ins.  Co.  v.  Village  of  Keeseville,  148  id.  46 ; 
McGuinness  v.  Allison  Realty  Co.^  46  Misc.  Rep.  8 ;  aflEd.,  Ill 
App.  Div.  926;  Connors  v.  Mayor ^  11  Hun,  439.) 

In  Connors  v.  Mayor  {supra)  the  action  was  brought  against  the 
city  to  recover  damages  for  injuries  sustained  by  the  plaintiff's 
intestate  by  the  fall  of  a  building.  It  appeared  that  the  building 
had  been  practically  consumed  by  fire,  and  to  such  an  extent  that 
the  walls  became  unsafe.  One  of  the  walls  subsequently  fell  upon 
the  intestate  and  so  injured  her  that  she  died.  The  court  held  that 
the  duty  of  examining  the  building  and  structure  after  the  fij-e  was 
vested  in  the  department  of  buildings,  and  that  the  officere  and 
agents  thereof  were  not  the  agents  of  the  city,  for  which  reason  it 
was  not  liable. 

But  it  is  contended  that  the  building,  by  reason  of  the  defective 
materials  used  and  the  methods  adopted  in  constfuction,  was  a  pub- 
lic nuisance,  because  it  was  a  menace  to  persons  using  the  public 
street  upon  which  it  abutted ;  that  this  fact  was  or  should  have 
been  known  to  the  city,  and  since  it  was  obligated  to  keep  the 
streets  in  a  reasonably  safe  condition  for  public  travel,  it  became 
liable  to  any  person  who  sustained  injuries  from  the  collapse  of 
the  building,   even   though   such   person   was   not    at   such  time 


*See  Laws  of  1901,  chap.  466,  §§  96,  405  et  seq.,  as  amd.—  [Rep. 
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upon  the  street.  The  huilding  at  the  time  of  tlie  collapse  had 
readied  a  height  of  one  hundred  and  twenty  feet  above  the 
street.  It  stood  entirely  upon  private  property.  The  entrance 
to  it  was  five  or  six  feet  from  the  nearest  edge  of  the  side- 
walk. Tlie  street  upon  which  it  abutted  was  between  fifty  and 
sixty  feet  wide,  and  the  sidewalk  about  fifteen  feet.  If  it  be 
assumed  that  the  condition  of  the  structure,  immediately  preceding 
its  collapse,  was  such  that  it  did  in  fact  imperil  the  safety  of  per- 
sons using  the  street,  I  am  unable  to  see  upon  what  principle 
of  law  tlie  city  can  be  held  liable.  It  did  not  fall  into  the  street, 
and  no  person  therein  was  injured.  Tlie  plaintiff  was  at  work  in 
the  building  when  it  fell.  The  city  cannot  be  held  liable  for  a 
failure  to  pass  an  ordinance  relating  to  the  construction  of  build- 
ings which  M'ould  have  prevented  the  collapse,  or,  if  such  had  been 
l)assed,  for  a  failure  to  enforce  the  same.  {Landau  v.  City  of  New 
TorJc^  180  N.  Y.  48;  Leonard  v.  Citij  of  Hornellaville^  41  App. 
Div.  106.) 

In  Leonard  v.  City  of  Iloniellsville  {supra)  the  plaintiff  was 
injured  by  a  rifle  bullet  which  rebounded  from  the  target  of  a  shoot- 
ing gallery  abutting  on  the  street.  For  sometime  previous  the 
sliooting  gallery  and  target  had  been  in  the  same  condition  and 
endangered  the  safety  of  persons  using  the  street — was  a  public 
nnisance  and  was  known  to  the  city.  It  had  the  power  to  abate  the 
niiisance  but  failed  to  do  so.  "Assuming,"  says  Mr.  Justice 
McLennan,  "  that  the  evidence  established,  as  against  the  defendant 
city,  that  a  nuisance  to  its  knowledge  existed  upon  private  prop- 
erty adjacent  to  a  public  street  of  such  a  character  as  to  make 
it  dangerous  for  persons  to  go  upon  or  travel  over  such  street ; 
that  the  city  had  power  to  abate  such  nuisance ;  that  it  failed  to  exer- 
cise such  power,  and  that  by  reason  of  such  failure  the  plaintiff  sus- 
tained the  injury  complained  of,  is  the  defandant  city  liable?" 
Tlie  learned  justice,  after  a  consideration  of  numerous  authorities 
l>earing  upon  the  subject,  reached  the  conclusion  that  the  question 
propounded  sliould  be  answered  in  the  negative.  He  said  :  "  The 
conclusion  is  reached  that  a  municipality,  authorized  by  its  charter 
or  by  general  statute  to  suppress  a  nuisance  wliolly  upon  private 
property,  is  not  liable  to  a  person  who  sustMiiis  injury  by  reason 
thereof,  because  of  the  fact  that  such  municipality  failed  to  pa^  an 
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ordinance  prohibiting  the  same,  or  failed  to  enforce  such  ordinance 
if  passed,  notwithstanding  its  continuance  rendered  travel  upon  a 
public  street  of  such  municipality  dangerous  and  unsafe." 

In  James^  Admr.  v.  Trustees  of  Ilarrodsburg  (85  Ky.  191)  the 
i.jtestate,  while  traveling  upon  a  public  street,  was  struck  by  a  stone 
tlirown  from  adjacent  private  property  where  blasting  was  carried 
on,  to  the  knowledge  of  the  officers  of  the  defendant.  It  was  held 
that  the  failure  of  the  corporation  to  provide  the  means  of  abating 
a  nuisance,  altogether  on  private  property,  or  the  omission  of  its 
officers  to  abate  it  when  the  means  are  furnished,  gives  no  right  of 
action  against  the  corporation  to  those  who  are  injured  by  its  neglect 
of  duty. 

In  Huhlell  v.  The  City  of  Viroqua  (67  Wis.  343)  the  plaintiff, 
while  traveling  upon  a  public  street,  was  injured  by  a  bullet  fired 
from  a  shooting  gallery  in  a  tent  located  on  private  property.  It 
was  held  that  a  recovery  could  not  be  had,  the  court  saying:  "Per- 
sons erecting  such  structures  near  a  public  highway,  if  they  erect  or 
maintain  them  in  such  manner  as  to  interfere  witli  the  safety  of  per- 
sons travelling  such  highway,  may  be  answerable  for  any  damage 
caused  by  the  existence  of  such  structures  to  persons  travelling  such 
highway ;  hut  they  do  not  constitute  an  insufficiency  of  the  high- 
way itself,  within  the  meaning  of  the  statute,  so  as  to  render  the 
town,  city  or  village  in  which  they  are  situated  Hable  for  the  dam- 
age caused  by  their  existence." 

In  Cain  v.  City  of  Syracuse  (95  N.  Y.  83)  it  was  held  that,  not- 
withstanding the  city  by  its  charter  had  power  to  demolish  walls  of 
buildings  within  its  limits  which  liad  become  dangerous  by  reason 
of  fire,  its  failure  to  exercise  such  power,  by  reason  of  which  plain- 
tiff—  who  was  in  an  adjoining  building,  and  not  upon  the  street  — 
was  injured,  did  not  make  the  city  liable. 

The  city,  of  course,  is  obligated  to  keep  its  public  streets  in  a  rea- 
sonably safe  condition  for  public  travel.  Its  obligation,  however, 
in  this  respect,  is  to  persons  using  such  streets,  and  not  to  those 
engaged  in  a  private  enterprise  upon  private  property.  Here  the 
plaintiff,  while  he  may  have  used  the  street  in  going  to  and  from 
the  building,  was  not  in  it  at  the  time  the  building  collapsed  and 
he  was  injured. 

It  is  a  somewhat  startling  proposition,  and  to  which  I  am  not 
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ready  to  assent,  in  the  absence  of  controlling  authority  on  the  sub- 
ject, tiiat  because  a  building  in  the  courae  of  erection  by  a  private 
person,  entirely  upon  private  property,  may  fall,  and  by  reason 
thereof  possibly  be  a  menace  to  persons  using  the  public  streets,  the 
municipality  thereupon  becomes  liable  to  respond  in  damages  for  the 
injuries  sustained  by  persons  at  work  in  the  building  at  the  time  it  falls. 
My  conclusion  is  that  the  complaint  against  the  city  was  properly 
dismissed,  and  that  the  judgment  to  that  effect  should  be  affirmed. 
The  appeal  of  tlie  Allison  Realty  Company  presents  a  somewhat 
different  question.  It  was  the  owner  of  the  real  estate,  and  had 
entered  into  a  contract  with  the  defendants  Pole  and  Schwandtner 
for  the  construction  of  the  metal  framework  of  the  building.  It 
had  a  right  to  construct  a  building  upon  its  own  land,  and  in  doing 
so  did  not  subject  itself  to  liability  for  damage  to  others  except  upon 
the  theory  of  negligence,  unless  such  damage  was  the  necessary 
consequence  of  or  sprang  from  the  construction  itself,  in  which  case 
it  might  be  held  liable  for  a  nuisance.  {Bohan  v,  P.  J.  G.  L.  Co.^ 
122  X.  Y.  18 ;  McKeon  v.  See^  61  id.  300.)  Having  the  right  to 
construct  the  building,  it  could  do  so  itself  or  through  an  inde- 
pendent contractor,  and  if  it  chose  the  latter,  it  could  not  be  made 
liable  for  his  negligence,  providing  it  was  free  from  negligence  iu 
making  the  selection. 

It  is  well  settled  that  where  an  owner  of  real  estate  employs  a 
eouipetent  contractor  to  erect  a  building  thereon,  and  exercises  due 
care  in  providing  him  with  suitable  plans  and  specifications  for  the 
construction,  and  assumes  no  control  or  supervision  over  the  work, 
lie  is  not  liable  for  the  negligence  of  the  contractor,  either  in  the 
selection  of  the  materials  or  the  execution  of  the  work  itself. 
{Burke  v.  Ireland,  166  N.  Y.  305 ;  Hexamer  v.  Webb,  101  id.  377). 
If,  however,  the  construction  of  the  building  itself  were  a  nuisance, 
then  he  could  be  held  liable,  iri-espective  of  the  contractors'  negli- 
gence, and  this  upon  the  theory  that  one  who  participates  in  the 

I  creation  of  a  nuisance,  or  in  maintaining  it,  does  an  unlawful  act 

I  and  if  damage  be  sustained  in  consequence,  then  liability  attaches. 

I  {Aliern  v.  Steele,  115  N.  Y.  203;  FhikeUiein  v.  Iluner,  77  App. 

!  Div.  424;  affd.,  179  N.  Y.  548;   Uggl^  v.  Brokaw,  117  App. 

Div.  586.) 
Here,  as  in  the  complaint  against  the  city,  the  plaintiff  contends 

I 
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that  the  action  is  to  recover  daraages  for  a  nuisance  and  not  for 
negligence.  The  conclusion  at  which  I  have  arrived  renders  it 
unnecessary  to  determine  whether  the  contention  is  well  founded 
or  not,  because  in  either  case  I  do  not  see  how  the  judgment  can 
be  sustained. 

At  the  trial  no  proof  was  oflEered  on  behalf  of  the  realty  com- 
pany, and  the  plaintiff  is  entitled  to  have  the  evidence  presented  in 
his  behalf  considered  in  the  light  most  favorable  to  him,  and  every 
material  fact  which  such  proof  tends  to  establish,  or  which  can 
legitimately  be  inferred  therefrom,  must  be  deemed  established  in 
his  favor.  Giving  to  the  plaintiff  the  benefit  of  this  rule,  I  do  not 
think  the  proof  set  out  in  the  record  before  us  established  a  cause 
of  action  in  In's  favor  against  the  realty  company.  No  proof  was 
offered  that  the  contractors  were  not  thoroughly  competent  to  do  the 
v;ork  which  they  undertook.  Neither  the  plans  and  specifications 
for  the  building,  nor  the  contract  of  the  realty  company  with  the 
contractors  was  introduced  in  evidence,  so  that  it  is  impossible  to 
determine  what  the  plans  and  specifications  or  the  terms  of  the 
contract  were.  It  did  appear,  however,  from  plaintiff's  witness 
Parsons  that  in  his  opinion  the  building  collapsed  because  "it  was 
so  joined  together  that  it  had  no  lateral  support  from  the  structure 
itself.  The  effect  of  this  fault  in  the  design  was  to  make  the 
columns  act  as  long  columns."  But  his  testimony  was  not  based 
upon  any  information  which  he  derived  from  a  study  of  the  plans, 
and  he  admitted  that  this  was  a  common  method  of  construction. 
Plaintiff's  witness  French,  an  inspector  in  the  building  department, 
testified :  "  I  examined  the  plans  at  the  start-off  of  the  building, 
that  were  filed  in  the  office  *  *  *.  Those  plans  at  that  time 
were  on  file  in  the  oflice  of  the  Building  Department.  I  noticed 
no  particular  defects ;  simply  what  is  generally  noted  in  all  buildings 
in  the  course  of  their  erection,  such  as  bolting,  etc."  Just  what 
the  witness  meant  by  tlie  use  of  the  words  "such  as  bolting,  etc.," 
is  not  apparent,  but  it  is  clear  tliat  he  referred,  not  to  the  plans.' 
l)nt  to  the  work  of  construction.  This  witness  also  testified,  as  did 
another,  that  the  plans  and  specifications  had  been  approved  by  the 
building  department.  This  constitutes  substantially  all  the  proof 
which  was  offered  as  to  the  plans  and  specifications,  and  it  rebuts 
rather  than  warrants  a  conclusion  that  they  were  defective. 
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The  complaint  alleged  that  the  realty  company,  notwithstanding 
it  had  let  a  contract  for  the  construction  of  the  builduig,  supervised 
its  construction.  No  proof  whatever  was  offered  tending  to  estab- 
lish this  allegation.  The  foreman  employed  by  the  contractors  gave 
the  only  evidence  bearing  on  the  subject,  and  tliis  was :  "  Both  Mr. 
Pole  and  Mr.  Schwandtner  were  on  the  building  at  that  time  off 
and  on  through  tlie  week.  This  is  also  true  of  Mr.  Allison,"  Who 
Mr.  Allison  is  does  not  appear,  nor  does  it  appear  that  he  was  in 
any  way  connected  with  the  Allison  Realty  Company,  or  that  he 
ever  assumed  to  direct  or  superintend  the  erection  of  the  building. 
Simply  because  a  person  happens  to  have  a  name  which  corresponds 
in  part  to  the  name  of  a  corporation,  falls  far  short  of  establishing 
that  such  pereon  is  an  officer  of  the  corporation  or  is  authorized  to 
or  can  bind  it  by  any  act  of  his.  No  proof  was  offered  that  the 
contractors  were  incompetent  or  that  the  realty  company  did  not 
exercise  due  care  in  entering  into  the  contract,  nor  vvas  any  proof 
offered  to  the  effect  that  the  realty  company  or  any  one  else  consid- 
ered the  building  unsafe,  except  that  it  did  appear  that  a  short  time 
before  the  building  collapsed  it  was  noticed  by  the  contractors  or 
some  of  the  persons  in  their  employ  to  be  out  of  plumb,  and  was 
immediately  drawn  back  into  plumb,  but  it  did  not  appear  that  the 
realty  company  ever  had  knowledge  of  this  fact. 

At  the  close  of  the  trial,  therefore,  the  evidence  tended  to  estab- 
lish, so  far  as  the  realty  company  was  concerned,  the  following  facts : 
That  the  plaintiff  was  injured  while  at  work  oil  the  building  by  rea- 
son of  its  collapse  ;  that  the  building  was  being  constructed  by  inde- 
pendent contractors  who,  so  far  as  appears,  were  competent ;  that 
the  plans  and  specifications  for  the  construction  of  the  building  had 
been  approved  by  the  building  department  of  the  city  and  no  defects 
appeared  therein ;  that  the  realty  company  did  not  superintend  the 
erection  of  the  building  or  exercise  any  control  over  the  contractors, 
nor  did  it  have  any  knowledge  that  prior  to  its  collapse  it  was  in  a 
dangerous  condition  or  liable  to  fall. 

Under  such  circumstances  I  do  not  think  a  cause  of  action  was 
proved  against  the  realty  company,  ^nd  the  finding  of  the  jury  to 
the  contrary  is  against  the  evidence. 

If  the  owner  had  been  constructing  the  building  itself,  or  super- 

'  tending  the  constniction,  then  it  is  possible  that  it  would  be  liable 
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under  the  rule  res  ipsa  loquitu?'.  {Mullen  v.  St.  John^  57  N.  V. 
567;  Griff  en  v.  Manice^  166  id.  188.)  But  when  it  appeared  tliat 
the  building  was  being  constructed  by  independent  contractors  over 
whom  the  owner  liad  no  control,  that  rule,  as  against  the  owner, 
did  not  apply.  {Cross  v.  Koster^  17  App.  Div.  402  ;  Hexamer  v. 
Webb^  sujyra.) 

I  am  of  the  opinion,  therefore,  that  the  judgment  dismissing  the 
complaint  so  far  as  the  city  is  concerned  should  be  affirmed,  with 
costs,  and. the  judgment  against  the  realty  company  and  the  order 
denying  a  motion  for  anew  trial  should  be  reversed,  with  costs  to  it 
to  abide  the  event  of  the  action. 

Inoeaham,  Laughlin  and  Houghton,  JJ.,  concurred ;  Patter- 
son, P.  J.,  concurred  in  the  opinion  so  far  as  it  relates  to  the  city, 
and  in  the  result  as  to  Allison  Realty  Company. 

On  appeal  of  plaintiff,  judgment  in  favor  of  the  city  affirmed, 
with  costs;  on  appeal  of  defendant  Allison  Realty  Company, 
judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.    Settle  order  on  notice. 


The  People  of  the  State  of  New.  York  ex  rel.  John  Connolly, 
Relator,  ij.  Theodore  A.  Bingham,  as  Police  Commissioner  of 
the  City  of  New  York,  Respondent. 

First  Department.  February  7,  1908. 

Municipal  corporation  —  discharge  of  police  officer  without  hearing. 

Where  charges  have  been  preferred  against  a  police  officer  for  neglect  of  duty, 
and  on  bis  failure  to  appear  at  the  hearings  at  which  no  evidence  was  taken, 
charges  arc  again  made  founded  upon  the  failure  to  appear  on  the  former 
charges,  which  latter  charge  he  seeks  to  excuse  before  the  deputy  commissioner 
on  the  ground  of  illness,  the  police  commissioner  on  having  remitted  to  hiui  a 
sentence  of  forfeiture  of  pay  made  on  the  last  charge,  cannot,  after  disapproving 
the  same,  dismiss  the  officer  on  the  prior  charges,  for  as  to  these  there  has 
been  no  hearing  or  investigation. 

Ceetiorari  issued  on't  of  the  Supreme  Court  and  attested  on  the 
22d  day  of  April,  1907,  directed  to  Theodore  A.  Bingham,  as  police 
commissioner  of  the  city  of  New  York,  commanding  him  to  certify 


Digitized  by  VjOOQIC 


People  ex  bel.  Connolly  v,  Bingham.  171 

A:>p.  Div.]  First  DepartmeDt,  February,  1908. 


and  return  to  the  office  of  the  clerk  of  tlie  county  of  New  York 
all  and  singular  his  proceedings  Iiad  in  relation  to  the  dismissal  of 
the  relator  from  the  police  department  of  the  city  of  New  York. 

Louis  J.  Crranty  for  the  relator. 
Theodore  Connolyj  for  the  respondent. 

McLaughlin,  J. : 

Certiorari  to  review  the  action  of  the  police  commissioner  of  the 
city  of  New  York  in  i-emoving  the  relator  from  the  police  force. 

Several  charges  were  preferred  against  the  relator,  the  first  on 
November  10,  1906,  for  neglect  of  duty,  and  the  specifications  were 
to  the  effect  that  he  was  absent  from  return  roll  call  at  twelve- 
twenty  A.  M.,  November  2,  1906,  and  reserve  from  twelve-twenty 
A.  M.  to  six  A.  M.,  same  date.  The  second  was  on  November  10, 
1906,  which  was  also  for  neglect  of  duty,  the  specifications  of 
whicli  were  that  he  was  absent  from  six  a.  m.  roll  call  November  3, 
1906,  and  did  not  report  for  duty  until  six-twenty  a.  m.  the  same 
date  during  his  hour  of  patrol  duty  from  six  a.  m.  to  eight  a.  1£. 
Copy  of  each  charge  and  the  specification,  together  with  a  notice 
that  he  would  be  required  to  answer  said  charges  in  accordance  with 
the  rules  and  regulations  of  the  police  force  were  served  upon  him, 
together  with  a  notice  that  such  charges  would  be  publicly  examined 
into  by  the  police  commissioner  or  a  deputy  police  commissioner  at 
a  place  named  on  the  22d  of  November,  1906,  at  ten  o'clock  a.  m. 
and  continued  as  directed  until  the  proceedings  were  concluded. 
Other  charges  were  also  preferred  against  him  which  were  noticed 
for  a  hearing  on  the  same  day,  but  it  is  unnecessary  to  consider 
these  because  he  was  removed  on  the  ground  that  the  police  com- 
missioner found  him  guilty  of  the  first  and  second  charges  only. 

At  the  time  and  place  fixed  for  the  hearing  the  relator  did  not 
appear.  A  deputy  commissioner,  however,  was  present  for  the 
purpose  of  conducting  the  hearing  and  from  a  conversation  which 
he  had  with  the  sergeant  it  appeared  that  copy  of  the  charges, 
together  with  the  specifications  and  notices  of  hearing  had  been 
served  upon  the  relator  though  no  proof  whatever  was  made  of  that 
fact  other  than  the  oral  statement  of  the  sei-geant.  The  relator 
having  failed  to  appear  another  charge  was  preferred  against  him, 
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the  specification  of  wliicli  was  that  he  had  failed  to  appear  on  the 
twenty-second  of  November,  at  the  time  and  place  stated,  and  had 
failed  to  answer  the  charges  then  pending  against  him,  and  copy  of 
tins  charge  with  the  specification,  together  with  a  notice  of  hearing 
for  December  6,  1906,  were  served  npon  him,  though  no  proof  of 
that  fact  was  given  other  than  what  purports  to  be  an  admission  of 
proof  of  service  of  such  papers.  The  relator  failed  to  appear  on 
December  sixth,  and  then  charges  were  i)referred  against  liim  for 
neglect  of  duty  in  failing  to  appear  on  that  day  and  answer  the 
c'larges  pending  against  him,  and  notice  of  a  hearing  of  this  charge 
was  given  for  the  20th  of  December,  1906,  at  ten  o'clock  a.  m.,  and 
on  that  day  the  relator  did  appear.  The  charge  was  read  to  him 
and  he  pleaded  "  Not  Guilty."  The  deputy  commissioner  then  asked 
him,  "  What  about  the  complaints  that  were  against  you  ? "  to 
which  the  relator  responded,  "  I  will  tell  yon  as  regards  them  if  you 
please."  And  then,  according  to  the  record,  "The  hearing  was 
thereupon  laid  over  and  subsequently  continued  in  private,"  when 
a  conversation  took  place  between  the  relator  (in  which  he  song! it 
to  excuse  his  failure  to  appear),  the  deputy  conmiissioner  and  a  ca[»- 
tain  of  the  force.  No  witnesses  were  sworn  and  no  evidence  whai 
ever  taken.  A  few  days  thereafter  the  depnty  commissioner  found 
the  relator  guilty  of  the  charge  and  recommended  that  he  be  sen- 
tjnced  to  forfeit  five  days'  pay.  The  proceeding  was  referred  to 
the  police  commissioner  for  final  determination,  and  he  found  the 
relator  guilty  of  the  first  and  second  charges  made  against  him,  dis- 
approved of  the  recommendation  made  by  the  deputy  police  commis- 
sioner, and  sentenced  the  relator  to  be  dismissed  from  the  police  force. 
If  a  hearing  afforded  to  a  member  of  the  police  force  of  charges 
which  have  been  made  against  him  amounts  to  a  matter  of  form 
only,  then  it  is  possible  the  dismissal  of  this  officer  can  be  justified  ; 
but  if  it  is,  as  has  been  generally  supposed,  to  ascertain  the  truth  of 
the  charges  by  a  proceeding  in  a  way  recognized  by  law,  then  it 
must  be  obvious  from  the  foregoing  statement  of  facts  that  the  rela- 
tor was  improperly  removed.  He  never  was  tried  on  the  first  and 
second  charges,  of  which  he  was  found  guilty,  nor  was  there  even 
the  semblance  of  a  trial  of  such  charges;  indeed,  there  was  no  legal 
proof  before  the  commissioner  that  a  copy  of  such  charges  and 
specifications  and  notice  of  hearing  were  ever  served  upon  the  rela- 
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tor.  The  only  pretense  of  a  trial  was  what  took  place  on  the 
twentieth  of  December.  The  charge  made  against  the  relator  and 
noticed  for  trial  that  day  was  his  faihire  to  appear  for  trial  on 
December  sixth.  When  he  appeared  and  was  informed  of  the 
ch'irge  against  him  he  pleaded  "  Xot  Guilty."  Before  he  could  be 
roinoved  —  having  entered  this  plea  —  some  proof  had  to  be  offered 
tending  to  establish  his  guilt.  Not  a  single  witness  was  sworn,  nor 
was  any  proof  whatever  olTered.  All  that  took  place  was  that  above 
statecl,  which  was  a  conversation  between  the  relator,  the  deputy 
eonnnissiouer  and  a  police  captain.  The  relator,  as  already  said,  had 
l)leaded  not  guilty  of  the  charge  and  sought  to  excuse  himself  on 
tlie  ground  of  sickness,  and  in  the  absence  of  any  evidence  what- 
ever to  the  contrary  the  excuse  offered  did  not  amount  to  an  admis- 
bion  of  guilt.  But  if  it  did,  it  is  of  no  importance  becanse  the 
police  commissioner  removed  him  not  because  he  was  guilty  of  this 
cliarge,  but  of  two  Others  which  had  not  been  investigated. 

Unless  we  are  to  hold  that  when  charges  are  preferred  against  a 
lK)lice  officer — copy  of  which  and  specifications  are  served  with 
notice  of  hearing  —  that  dispenses  with  a  trial,  then  I  do  not  see 
how  the  action  of  the  police  commissioner  can  be  sustained.  I  am 
not  yet  prepared  to  go  to  that  extent. 

The  proceeding  must  be  annulled  and  the  relator  reinstated,  with 

Co>t8. 

Patterson,  P.  J.,  Lauohlin,  Clarke  and  Scott,  JJ.,  concurred. 

Pjoceedings  annulled  and  relator  reinstated,  with  costs.  Settle 
order  on  notice.  ' 


John  J.  Fisn,  Respondent,  v,  Henrieita  IIahn,  Appellant. 
First  Department,  February  7,  1908. 

Contract  —  compensation  baaed  on  actual  cost  of  building — evidence  as 
to  estimated  cost  —  dismissal  of  complaint. 

Where  plaintiiT's  comi)laiQt  and  proof  were  to  the  ofTect  that  be  entered  into  a 
contract  with  defendant  to  purchase  a  lot.  secure  a  loan  and  superintend 
i'le  construction  of  a  building^  to  be  erected  by  her  and  that  his  conipcu&i- 
lion  wsis  to  be  ten  per  cent  of  the  "actual  cost  of  the  building  "  and  that  the 


Digitized  by  VjOOQIC 


174  Fish  v.  Hahk. 


First  Department,  February,  1908.  [Vol.  124. 

defendant  awarded  the  contract  to  a  third  party  and  prevented  him  from  per- 
forming, it  was  error  to  admit  evidence  as  to  the  estimated  cost  of  the  building, 
it  having  been  completed,  as  the  plaintiff  was  entitled  to  recover,  if  at  all,  ten 
per  cent  of  the  actual  and  not  of  the  estimated  cost. 

In  the  absence  of  proof  as  co  the  actual  cost  of  the  building,  the  complaint  should 
have  been  dismissed  or  a  verdict  directed  for  the  defendant. 

As  it  was  conceded  that  the  defendant  was  entitled  to  recover  upon  her  counter- 
claim, it  was  error  not  to  deduct  this  amount  from  the  amount  found  due  the 
plaintiff. 

Appeal  by  the  defendant,  Henrietta  Hahn,  from  an  order  of  tlie 
Appellate  Term  of  the  Supreme  Court,  entered  in  tlie  office  of  the 
clerk  of  the  county  of  New  York  on  the  6th  day  of  June,  1907, 
affirming  a  judgment  of  the  City  Court  of  the  city  of  New  York  in 
favor  of  the  plaintiff,  entered  in  the  oft'ce  of  the  clerk  of  said  court 
on  the  17th  day  of  January,  1907,  upon  the  verdict  of  a  jury,  with 
notice  of  an  intention  to  bring  up  for  review  upon  such  appeal  the 
said  judgment  of  the  City  Court,  and  an  order  of  said  City  Court 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Charles  L.  Burr,  for  the  appellant. 

AugtLst  P,  WageneVy  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  damages  for  the  breach  of  a 
contract.  The  complaint  alleges,  in  substance,  that  the  plaintiff 
was  employed  by  the  defendant  to  purchase  a  plot  of  land,  secure  a 
loan  of  $5,000  thereon,  and  thereafter  to  superintend  the  erection  of 
a  building  upon  such  lot;  that  for  the  services  to  be  thus  rendered 
the  defendant  agreed  to  pay  him  ten  per  cent  of  the  actual  cost  of 
the  building ;  that  the  plaintiff  fully  performed  the  contract  on  his 
part,  except  in  so  far  as  prevented  by  defendant;  that  the  estimated 
value  of  the  cost  of  the  building  was  $9,295.95,  and  that  he  was 
entitled  by  reason  of  his  contract  to  ten  per  cent  of  that  amount, 
less  $250  which  had  been  paid  to  him,  for  which  sum  judgment 
was  demanded  with  interest.  The  answer  denied  the  material  alle- 
gations of  the  complaint,  alleged  payment,  and  set  up  a  counter- 
claim of  $250,  the  amop»t  due  on  a  promissory  note  made  by 
plaintiff  to  defendant. 
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In  the  reply,  plaintiff  admitted  the  execution  and  delivery  of  the 
note  and  its  non-payment,  bat  alleged  that  it  was  agreed  when  given 
that  the  amount  of  the  same  should  be  deducted  from  whatever 
was  coming  to  the  plaintiff  under  his  contract  with  the  defendant. 

At  the  trial  it  appeared  that  the  defendant,  contemplating  the 
erection  of  a  stable,  entered  into  an  oral  contract  with  the  plaintiff 
by  wliich  he  was  to  purchase  for  her  a  lot,  procure  a  loan  of  $5,000 
tbereon,  and  also  obtain  plans  and  specifications  for  the  building ; 
that  the  lot  was  purchased,  the  loan  obtained,  estimates  submitted, 
and  the  erection  of  the  building  commenced ;  that  some  time  there- 
after the  plaintiff  borrowed  from  the  defendant  $500  in  cash,  and  a 
few  days  later  a  settlement  was  had  between  the  parties  by  which 
it  was  agreed  that  plaintiff  was  entitled  to  $250  for  the  services 
rendered  by  him  "  to  date,"  and  he  gave  his  note  for  the  remaining 
$250 ;  that  subsequently  the  defendant  notified  the  plaintiff  that 
Bhe  had  awarded  the  contract  for  the  erection  of  the  building  to  a 
third  party  and  his  services  were  no  longer  desired  ;  that  he  insisted 
npon  going  on  with  what  he  alleged  was  his  contract  in  superin- 
tending the  erection  of  the  building,  but  was  prevented  by  defend- 
ant from  doing  so.  Certain  estimates  relating  to  the  cost  of  the 
building  were  introduced  in  evidence  over  defendant's  objection, 
which  showed  that  the  building  to  be  erected  would  cost  $9,295.95. 
No  proof  whatever  was  offered  as  to  the  actual  cost  of  the  building, 
though  it  had  been  completed  at  the  time  of  the  trial,  and  the 
contractor  who  erected  it  was  a  witness. 

At  the  close  of  the  plaintiff's  case  defendant  moved  to  dismiss 
the  complaint  upon  various  grounds,  among  others,  that  the  plain- 
tiff had  failed  to  prove  the  cause  of  action  set  out  in  the  complaint, 
in  that  he  had  offered  no  evidence  as  to  the  actual  cost  of  the  build- 
ing. The  motion  was  denied  and  an  exception  taken,  and  a  similar 
motion  was  made  at  the  close  of  the  whole  case,  which  was  also 
denied  and  an  exception  taken,  and  the  court  was  requested  to 
direct  the  jury  to  render  a  verdict  for  defendant  on  substantially 
the  same  ground,  which  was  also  denied  and  an  exception  taken. 

I  am  of  the  opinion  the  exceptions  were  well  taken.  The  action, 
M  already  indiiSAted,  is  to  recover  damagen  for  breach  of  a  contract. 
Tlie  ooinplaint  sets  out  its  terms.    It  ftlleges  that  the  plaintiff  was  in 
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generally  superintend  the  work  and  building  during  the  excavation  of 
the  cellar  and  the  erection  of  the  building  until  the  completion 
thereof,  for  which  defendant  agreed  and  promised  to  pay  plaintiff 
*  *  *  ten  jicr  cent,  to  be  figured  on  the  actual  cost  of  the  build- 
ing, defendant  to  pay  as  the  work  progressed  and  as  each  of  the 
sub-contractors  was  entitled  to  payment." 

At  the  trial,  the  proof  on  the  part  of  the  plaintiff  tended  to  estal>- 
llsh  the  contract  as  alleged,  and  as  the  onii/  contract  under  whicli 
plaintiff  rendered  any  service  whatever.  lie  himself  testified  :  ''  I 
was  to  be  paid  at  the  rate  of  ten  per  cent  on  the  total  cost  of  the  con- 
struction of  the  building.  *  *  *  That  was  to  be  2>aid  in  monthly 
installments.  I  was  to  submit  bills  to  Mrs.  Halm  every  month  for 
money  expended  during  the  month,  and  I  was  to  receive  a  check 
for  that,  to  be  paid  to  the  subcontractors,  and  ten  per  cent  addi- 
.tional  for  my  servicer;  ten  per  cent  based  on  the  total  amount  of 
the  cost  of  the  building.  *  *  *  My  compensation  under  that 
contract  with  the  defendant  for  the  superintendence  of  this  stable 
building  was  to  be  ten  per  cent  of  the  cost  of  the  erection  of  the 
building.  ^^  *  *  I  was  to  superintend  the  erection  and  construc- 
tion of  that  stable  and  for  my  services  as  superintendent  I  was  to 
receive  ten  per  cent  of  the  actual  cost  of  the  stable,  and  that  is  all 
the  services  I  was  to  perform."  Notwithstanding  the  specific  alle- 
gation of  the  complaint  that  plaintiff's  compensation  was  to  be  based 
on  the  actual  cost  of  the  building,  and  his  proof  to  the  same  effect, 
a  recovery  has  nevertheless  been  had,  not  for  ten  per  cent  of  the 
actual  cost  of  the  building,  but  for  ten  per  cent  of  what  somebody 
estimated  it  would  cost,  before  it  was  erected.  Whether  the  build- 
ing cost  more  or  less  than  the  estimate  is  a  pure  speculation. 
Obviously,  a  recovery  based  on  such  evidence  cannot  stand.  Before 
plaintiff  could  recover,  therefore,  he  had  to  prove,  under  the  con- 
tract alleged  and  proved,  what  the  building  actually  cost.  He  did 
not  do  this  and,  therefore,  the  complaint  should  have  been 
dismissed  or  a  verdict  directed  for  the  defendant. 

The  estimates  of  the  cost  of  the  building  should  not  have  been 
admitted  in  evidence.  They  did  not  i)rove  or  tend  to  prove  plain- 
tifrs  cause  of  action.  He  was  entitled  to  recover,  if  at  all,  ten  ]>er 
cent  of  the  actual,  and  not  of  the  estimated  cost  of  the  building. 

The  determination  of  the  Appellate  Term  and  the  judgment  of 
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the  City  Court,  therefore,  must  be  revereed  ;  and  inasmuch  as  there 
iiinst  be  a  new  trial,  it  may  not  be  out  of  place  to  call  attention  to 
another  error  which  occurred  at  the  trial.  The  plaintiff,  according 
to  the  allegations  of  his  complaint  and  proof,  had  but  one  contract, 
by  the  terms  of  which  he  was  entitled  to  ten  per  cent  of  the  actual 
cost  of  the  building,  less  $250  paid  thereon.  This  is  the  amount 
fur  which  judgment  is  demanded,  with  interest  from  a  date  stated. 
The  answer  sets  up  a  counterclaim  upon  a  promissory  note  for 
^•J50  and  interest  from  February  2,  1903.  That  the  defendant  was 
entitled  to  recover  upon  this  counterclaim  was  conceded.  The 
planitiff,  however,  had  a  recovery  for  the  amount  claimed  in  the 
complaint,  no  deduction  being  made  for  the  amount  due  on  the 
promissory  note  and  interest  thereon.  This  amount  should  have 
been  deducted  from  the  amount  found  due  the  plaintiff,  and  the 
jury  should  have  been  so  instructed. 

The  determination  of  the  Appellate  Term  and  the  judgment  of 
the  City  Court  are  reversed  and  a  new  trial  ordered,  with  costs  to 
ap|)ellant  to  abide  event. 

Patterson,  P.  J.,  Ingraham,  Lauohlin  and  Houghton,  JJ., 
concurred. 

Determination,  judgment  and  order  reversed  and  new  trial 
ordered,  costs  to  appellant  to  abide  event. 


David  H.  Blair  and  Waltkr  Blair,  Kespondents,  v.  GustaveM. 
MiNZESHEiMER  and  Leo  Harburger,  Appellants. 

First  Department,  February  7,  1908. 

Evidence  —  Tarying  written  contract  —  independent  contract  —  verdict 

against  evidence. 

Although  the  purchasers  of  shares  of  stock  entered  into  a  written  agreement  to 
hold  the  shares  for  a  specified  period,  evidence  is  admissible  of  an  oral  con- 
tract between  the  partic-j  by  which  the  vendor  agreed  to  repurchase  a  portion 
of  the  shares  at  the  end  of  that  period  nt  the  same  price,  if  the  purchaser  so 
elected,  as  the  oral  contract  did  not  tend  to  vary  the  terms  of  the  written  one, 
but  related  to  a  matter  outside  and  independent  of  it. 

App.  Div.  —  Vol.  CXXIV.        12 
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The  making  of  such  oral  contract,  the  effect  of  which  would  be  to  permit  the 
vendor  to  profit  if  the  market  should  rise  without  danger  of  loss  if  it  should 
fall,  is  so  improbable  that  in  an  action  to  enforce  it,  there  being  no  suppoiting 
corroborating  circumstances,  the  court  will  reverse  a  judgment  in  favor  of  the 
plaintilTs  on  the  ground  that  the  verdict  was  against  the  weight  of  evidence, 
where  its  existence  was  testified  to  by  both  of  the  plaintiffs  but  denied  by  both 
of  the  defendants. 

Ingraham,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  Gii stave  M.  Minzesheimer  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  tlie  county  of  New  York  on  the 
22d  day  of  June,  1907,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  20th  day  of  June,  1907, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

John  F,  Mclniyre^  for  the  appellants. 
Israel  ElUs^  for  the  respondents. 

IIOUGHTOX,  J. : 

It  is  claimed  by  the  plaintiffs  and  conceded  by  the  defendants  that 
the  plaintiffs  as  copartners  purchased  from  defendants  and  paid 
for  600  shares  of  stock  of  the  Butte-New  York  Copper  Com- 
pany at  nine  dollars  per  share,  and  agreed  to  hold  the  same  irre- 
spective of  the  market  price  for  the  sixty  days  following  such 
purchase.  The  sale  was  made  slightly  below  the  market  and  this 
concession  in  price  is  alleged  to  be  the  inducement  for  the  agree- 
ment not  to  sell  within  the  specified  period.  It  is  claimed  by  the 
plaintiffs,  however,  that  the  defendants  agreed,  in  consideration  of 
such  purchase,  to  take  back  at  the  end  of  the  sixty  days,  if  plain- 
tiffs so  elected,  400  of  the  500  shares  and  repay  to  plaintiffs  the  nine 
dollars  per  share  which  they  had  paid.  The  price  of  the  shares 
having  fallen,  the  plaintiffs  tendered  400  shares,  which  the  defend- 
ants refused  to  receive,  and  this  action  is  brought  to  recover  such 
purchase  price.  The  jury  rendered  a  verdict  in  plaintiffs'  favor  and 
the  defendants  appeal. 

The  agreement  to  hold  the  500  shares  for  sixty  days  was  proved 
by  defendants  to  have  been  reduced  to  writing  and  signed  bj 
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the  plafntiffs.  Defendants  contend  that  because  such  contract  was 
in  writing,  oral  evidence  of  an  agreement  to  rej)nrchase  the  stock 
was  improperly  admitted. 

We  do  not  concur  in  this  view.  The  written  agreement  related 
only  to  the  holding  of  the  stock  for  sixty  days.  Oral  evidence  that 
there  was  another  and  supplemental  agreement  to  repurcliasoa  por- 
tion of  the  stock  at  the  same  price  at  the  end  of  that  i)eri()d  did  not 
tend  to  vary  the  terms  of  the  written  contract,  for  the  evidence 
related  to  an  alleged  contract,  outside  and  independent  of  the 
written  one. 

The  fact  that  a  written  agreement  was  made  respecting  the  stock 
at  the  time  of  its  purchase  and  that  nothing  was  provided  therein 
relating  to  a  repurchase  was  an  evidentiary  circumstance  in  favor 
of  defendants*  contention  that  no  agreement  to  repurchase  was  in 
fact  made  else  it  would  have  been  incorporated.  The  written 
agreement,  however,  provided  for  but  one  thing,  and  oral  evidence 
that  another  and  independent  agreement  was  made,  on  the  same 
occasion,  to  repurchase  some  of  the  stock  at  the  end  of  the  holding 
period,  did  not  vary  the  terms  of  the  written  agreement  and,  hence, 
was  proper  evidence. 

We  are  of  the  opinion,  however,  that  upon  the  facts  disclosed  by 
the  record  the  agreement  testified  to  by  the  plaintiffs  was  so 
improbable  that  the  judgment  must  be  reversed  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence. 

The  defendants  testified  positively  that  no  such  agreement  was 
made.  The  effect  of  the  agreement  claimed  by  the  plaintiffs  was 
to  permit  them  to  make  whatever  profit  there  might  be  on  the  pur- 
chase of  the  stock  if  the  market  price  should  rise,  and  to  get  back 
what  they  paid  if  it  should  fall.  Of  course,  a  broker  might  make 
such  a  bargain  if  he  saw  fit,  but  it  is  quite  improbable  that  he 
would.  No  circumstances  appear  showing  any  reason  for  such  an 
agreement  by  defendants.  The  contract  is  testified  to  by  both  of 
the  plaintiffs  and  denied  by  both  of  the  defendants. 

The  burden  of  proof  rested  with  the  plaintiffs,  and  there  are  no 
corroborating  circumstances  supporting  their  contention,  and  in 
view  of  the  improbable  character  of  the  contract,  we  think  the 
weight  of  evidence  was  so  great  in  defendants'  behalf  that  the 
Terdict  sbonld  have  been  Bet  aaide  and  a  new  trial  granted. 
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The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellants  to  abide  the  event. 

Patterson,  P.  J.,  McLaughlin  and  La  ughlin,  J  J.,  concurred; 
Ingraham,  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  do  not  concur  in  the  view  that  this  contract  sued  on  was  so 
improbable  that  this  court  should  reverse  the  verdict  as  against  the 
weight  of  evidence.  The  defendants  might  have  had  such  confi- 
dence in  the  future  value  of  a  stock,  provided  that  it  was  not  forced 
upon  the  market  within  sixty  days,  that  they  would  be  willing  to 
sell  it  to  the  plaintiffs  with  the  agreement  that  if  the  plaintiffs 
would  hold  it  for  sixty  days  they  would  then  take  it  back  if  the 
plaintiffs  desired  to  rescind  the  contract  of  purcluvse,  and  the  court 
or  jury  would  not  be  bound  to  refuse  to  credit  positive  evidence 
that  such  a  contract  was  nuide.  While  the  court  would  have  been 
better  satisfied  with  the  verdict  if  it  had  been  for  the  defendants, 
the  plaintiffs  expressly  testified  that  such  a  contract  was  made,  and, 
if  the  jury  bdieved  t!:em,  I  see  no  reason  for  disturbing  their 
verdict. 

I  think  the  judgment  should  be  aftirmed. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellants 
to  abide  event. 


Amelia  Kirwan,  an  Infant,  by  John  A.  Kirwan,  Her  Guardian  ad 

Litem,    Kespondent,    v.    American     Lithograpuio     Companv, 

Appellant. 

First  Department,  February  7,  1908. 

Master  and  servant  —  guarding^  machinery — warning  minor  — 
unexpected  danger. 

Where  a  revolving  shaft  is  so  covered  by  a  table  at  which  the  operators  work 
that  there  can  be  no  possible  danger  to  persons  working  at  the  table  or  engaged  in 
the  ordinary  work  of  the  establishmttit,  the  master  is  not  liable  under  section  81 
of  the  Labor  Law,  as  amended,  requiring  the  guarding  of  shafting,  for  injuries 
to  a  servant  wlio  came  in  contact  with  the  shafting  while  crawling  through  a 
narrow  space  in  the  side  of  the  table  to  pick  up  some  of  her  work  which  had 
fallen  lo  the  tloor. 
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The  master  is  Dot  required  to  warn  a  servant,  altliougli  she  is  but  fourteen  3' ears 
of  age,  of  the  danger  of  coming  in  contact  with  a  shaft  located  under  tlie  table 
at  which  she  is  working,  where  she  could  come  in  contact  with  it  only  by 
crawling  under  the  table,  and  there  was  no  reason  for  apprehending  that  she 
would  do  so. 

Patterson,  P.  J.,  and  Lauohlin.  J.,  disscnte<1,  with  opinion. 

Appeal  by  the  defendant,  the  American  Litliographic  Com  pan}', 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  tlie  clerk  of  the  county  of  New  York  on  the 
2^Uh  day  of  February,  1907,  upon  the  verdict  of  a  jury  for  $5,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  25th  day 
of  February,  1907,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Frank  Vetmer  Johnson,  for  the*  appellant. 

EiLgene  Lamb  Richards,  Jr.,  for  the  respondent. 

Houghton,  J. : 

The  plaintiff  was  in. the  employ  of  the  defendant  at  the  time  of 
the  accident ;  her  duties  were  to  bring  printed  pamphlets  to  the 
stitching  table  and  put  them  in  regular  piles  after  they  were 
stitched. 

The  table  at  which  she  was  at  work  was  a  little  over  two  feet 
high  and  two* and  a  half  feet  wide,  and  was  one  of  a  series  of  tables 
upon  which  were  wire  stitching  machines.  A  power  shaft,  by  means 
of  which  the  machines  were  operated,  one  inch  and  three-quarters 
in  diameter,  Imng  about  four  inches  below  the  under  side  of  the 
table,  and  ten  or  twelve  inches  back  from  its  outside  edge.  There 
was  a  four-inch  board  along  the  upper  edge  of  the  table  whicli  came 
down  to  a  point  level  with  the  top  or  the  middle  of  the  shaft.  There 
was  another  board  at  the  bottom  of  the  table,  coming  up  from  the 
floor  a  sufficient  distance  to  leave  the  opening  between  the  bottom 
and  top  boards  between  ten  and  a  half  and  sixteen  inches,  as 
variously  described  by  the  witnesses. 

Wliile  the  plaintiff  was  at  y;ov\i  some  of  the  pamphlets  which  she 
was  counting  and  piling  fell  to  the  floor  and  under  the  table.  Plain- 
tiff-got down,  as  she  describes  it,  upon  her  hands  and  knees  and 
crawled  through  this  opening  betvveen  the  boards  to  pick  up  the 
pamphlets.     In  some  way  her  hair  came  in  contact  with  the  revolv- 
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ing  shaft  ahove,  and  before  the  machinery  could  be  stopped  a  large 
portion  of  her  scalp  was  torn  off.  She  was  between  fourteen  and 
fifteen  years  of  age,  and  as  conceded  upon  the  trial  was  rightfully 
employed  by  the  defendant. 

The  theory  of  the  plaintiflE  is  that  the  defendant  was  negligent  in 
failing  to  properly  guard  the  revolving  shaft  under  the  table,  and 
also  in  failing  to  warn  lier  of  the  presence  of  the  shaft  and  the 
danger  of  coming  in  contact  with  it. 

We  think  the  judgment  cannot  be  sustained  on  either  ground. 
Section  81  of  the  Labor  Law  (Laws  of  1897,  cliap.  415,  as  amd.  by 
Laws  of  1906,  chap.  366)  provides,  amongst  other  things,  that  all 
*' shafting"  shall  be  "properly  guarded."  The  intent  of  the  law 
was  to  provide  that  those  parts  of  the  machinery  which  were  dan- 
gerous to  those  whose  duty  required  them  to  work  in  its  immediate 
vicinity  should  be  properly  guarded.  Neither  by  the  Labor  Law 
nor  any  other  are  masters  called  upon  to  guard  against  every  pos- 
sible danger.  They  are  required  only  to  guard  against  such  dangers 
as  would  occur  to  a  reasonably  prudent  man  as  liable  to  happen. 
{Glens  Falls  P.  (7.  Co.  v.  Travelers'  Ins.  Co.,  162  N.  Y.  399, 403.) 

There  could  be  no  possible  danger  from  the  shaft  to  persons 
working  at  the  table.  It  was  completely  covered  by  the  top  of  the 
table  and  the  side  piece.  The  board  at  the  bottom  was  a  further  pro- 
tection to  one  at  work  standing  or  sitting.  So  far  aS  the  ordinary 
work  of  the  establishment  was  concerned,  contact  with  the  shafting 
was  completely  prevented.  It  would  be  impossible  to  so  cover  the 
machinery  of  a  factory  that  no  one  could  crawl  into  it  and  be 
injured. 

Nor  was  the  defendant  required  to  warn  the  plaintiff  of  the 
danger  of  coming  in  contact  with  the  shaft  if  she  should  crawl 
under  the  table.  So  far  as  appears,  there  was  no  reason  why  the 
defendant  or  any  of  its  servants  in  charge  of  its  various  depart- 
ments should  apprehend  tliat  the  plaintiflE  would  get  under  the 
table  for  any  purpose.  There  was,  therefore,  no  occasion  for  warn- 
ing her  against  the  dangers  of  doing  such  an  unexpected  thing. 

The  verdict  of  the  jury,  which  necessarily  involved  the  finding 
either  that  the  defendant  had  failed  to  properly  guard  the  shafting 
or  to  warn  plaintiff  of  its  dangerous  character,  is  against  the  evi- 
dence and  the-  weight  of  evidence,  and  must  be  set  aside. 
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The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Inorauam  and  McLaughlin,  JJ.,  concurred ;  Patterson,  P.  J., 
and  Laughun,  J.,  dissented. 

Patterson,  P.  J.  (dissenting) : 

I  am  unable  to  concur  in  the  reversal  of  this  judgment.  It  is 
undoubtedly  true  that  employers  are  only  required  to  guard 
machinery  "against  such  dangers  as  would  occur  to  a  reasonably 
prudent  man  as  liable  to  happen  "  {GUtis  Falls  /^  6'.  Co,  v.  Travel- 
ers^ Ins.  Co,^  162  N.  Y.  404),  but  in  this  case  I  think,  considering 
the  nature  of  the  work  which  the  infant  plaintiff  was  employed  to 
perform  and  the  situation  of  the  revolving  shaft,  there  was  sufficient 
evidence  from  which  the  jury  could  draw  the  conclusion  that  this 
shaft  should  have  l>een  guarded  so  as  to  prevent  persons  working 
about  it  from  being  injured.  As  w^as  said  in  the  case  cited,  the 
necessity  for  the  guard  and  the  character  and  description  of  the 
guard  must  of  necessity  depend  upon  the  situation,  nature  and 
dangerous  character  of  the  machinery,  and  in  each  case  becomes  a 
question,  of  fact. 

The  situation  here  was  the  following :  The  infant  plaintiff  was 
employed  to  bring  unstitched  sheets  of  pamphlets  to  a  table  upon 
which  were  machines  used  in  stitching  or  sewing  them  together, 
operated  by  other  girls.  The  table  was  thirty  inches  wide  and 
twenty-six  inches  high.  Under  the  table  was  a  revolving  shaft 
about  four  inches  below  the  table  top.  This  table  was  a  perfectly 
smooth  surface  with  nothing  at  its  edge  to  prevent  the  piles  of 
unstitched  material  from  slipping  or  falling  therefrom.  Underneath 
the  surface  of  the  table  and  at  its  edge  was  a  board  four  inches 
deep,  the  edge  of  which  came  down  to  a  point  level  with  the  top  or 
middle  of  the  shaft.  There  was  notliing,  however,  to  protect  that 
shaft.  It  may  have  been  concealed  from  observation,  but  that  was 
all-  The  open  space  under  the  table  and  the  liability  of  sheets 
of  paper  falling  from  the  table  or  being  dropped  or  otherwise  get- 
ting under  the  table  was,  as  the  jury  miglit  well  have  found,  so 
likely  to  occur  that  something  should  have  been  done  to  protect  a 
pei-son  seeking  to  recover  such  sheets  of  paper  from  being  injured 
by  the  machinery.     A  very  simple  device  would  have  accomplished 
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the  purpose.  Certain  nnstitclied  sheets  having  fallen  from  the 
table  and  throngli  the  open  space,  the  infant  plaintiff  undertook  to 
recover  them  and  in  the  act  of  doing  so  her  liair  became  entan- 
gled in  the  revolving  shaft.  It  was  for  the  jury  to  say  whether  the 
four-inch  board  or  strip  at  the  front  being  under  the  top  of  the 
table  was  a  sufficient  protection  against  the  shaft ;  and  it  was  also  for 
the  jury  to  say  whether  the  defendant,  exercising  the  care  of  a  rea- 
sonably prudent  man,  ought  to  have  foreseen  that  in  the  perform- 
ance of  the  work  any  of  the  employees  might  have  to  pick  up  sheets 
that  had  fallen  from  and  dropped  under  the  table.  That  was  left 
as  a  question  of  fact  for  the  jury  to  determine ;  for  the  court 
instructed  the  jury  as  follows :  "  But  I  do  charge  that  if  a  reason- 
ably prudent  man  in  the  defendant's  situation,  exercising  ordinary 
care,  would  not  have  foreseen  that  a  person  might  have  come  in 
contact,  as  the  plaintiff  did ^  the  defendant  is  not  liable." 
The  judgment  and  order  should  be  affirmed. 

Lauqhijn,  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


John  H.    Devlin,   Respondent,   v.   The  City  of    New  York, 

Appellant.     (Action  No.  1.) 

First  Department,  February  7,  1908. 

Municipal  corporations  —  withholding  of  engineer's  certificate  ~  reftisal 
to  pay  contractor  —  breach  by  municipality  —  question  for  jury. 

Where  the  certificate  of  the  engineer  in  chfirge  of  public  work  is  a  condition 
precedent  to  payment  of  installments  lo  the  contractor  as  the  work  progresses, 
the  city  is  not  guilty  of  a  breach  of  the  contract  on  failure  to  pay  an  installment 
claimed,  in  the  absence  of  such  certificate,  unless  it  appears  that  the  withhold- 
ing of  the  certificate  was  either  fraudulent,  arbitrary  or  unreasonable. 

In  an  action  for  breach  of  contract  the  burden  of  proving  the  breach  is  upon  the 
party  asserting  it. 

Evidence  examined  and  held,  that  it  was  error  to  direct  a  verdict  for  the  plaintiff; 
that  it  was  a  question  for  the  jury  as  to  whether  the  withholding  of  the 
certificate  was  fraudulent,  arbitrary  or  unreasonable. 

Held,  further,  that  it  was  for  the  jury  to  determine  whether  the  contractor  had 
furnished  the  amount  of  labor  and  material  necessary  to  entitle  him  to  the 
engineer's  certificate,  and  the  amount  of  damages  to  which  he  wasentitled,  if  any. 
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Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  tlie  13th  day  of 
April,  1906,  upon  the  verdict  of  a  jury  for  $22,450.10,  rendered  l)y 
direction  of  the  court  after  a  trial  at  the  New  York  Trial  Term. 

Terence  Farley  [Theodore  Coiinoly  with  him  on  the  brief]  of 
counsel  {Francis  K.  Pendleton^  Corporation  Counseljj  for  the 
appellant. 

Z.  Laflhi  Kellogg  {^Alfred  C,  Pette  with  him  on  the  brief]  of 
counsel  [Kellogg  (&  Roae^  attorneys],  for  the  respondent. 

Clarke,  J. : 

This  is  an  appeal  by  the  defendant  from  a  judgment  entered 
upon  a  verdict  directed  by  the  court  in  favor  of  the  plaintiff 
for  the  sum  of  $22,350  damages  and  costs.  The  action  was 
brought  to  recover  the  sum  of  $25,000  as  damages  for  the  breach 
by  the  defendant  of  a  contract  made  and  entered  into  by  it  witli 
the  plaintiflE  for  the  improvement  of  Crotona  parkway  from  One 
Hundred  and  Seventy-fifth  street  to  One  Hundred  and  Eighty- 
second  street,  in  the  l)orough  of  the  Bronx,  New  York  city.  The 
contract  was  made  on  October  11,  1902.  In  accordance  with  the 
terms  thereof  the  plaintiff  was  notified  to  commence  work  there- 
under on  November  3,  1902.  Under  the  contract  tlio  work  was  to 
I)e  completed  within  200  working  days  after  the  date  iixed  for  its 
cotniuencement. 

The  contract  contained  the  following  provisions:  "(G)  To  pre- 
vent all  disputes  and  litigation  the  engineer  shall  in  all  cases  deter- 
mine the  amount  or  the  quantity  of  the  several  kinds  of  work  which 
are  to  be  paid  for  under  this  contract,  and  he  shall  determine  all 
questions  in  relation  to  said  work  and  the  construction  thereof,  and 
he  shall  in  all  cases  decide  every  question  which  may  arise  relative 
to  the  execution  of  this  contract  on  the  part  of  the  contractor,  and 
his  estimate  and  decision  shall  l)e  final  and  conclusive;  and  such 
estimate  and  decision,  in  case  any  questicm  shall  arise,  shall  be  a 
condition  precedent  to  tlie  right  of  the  contractor  to  receive  any 
money  under  this  contract."  "(L)  The  engineers  certificate  that 
the  work  has  been  faithfully  performed  so  far  forth  in  accordance 
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with  the  requirements  of  this  contract,  filed  with  tlic  Park  Depart- 
ment, shall  be  a  condition  precedent  to  the  right  of  the  contractor 
to  the  payment  for  the  work  or  any  part  thereof  done  by  him  under 
this  agreement."  "(U)  The  contractor  shall  not  be  entitled  to 
demand  or  receive  payment  for  any  portion  of  the  afoi^esaid  work 
until  the  same  shall  be  fully  completed  in  the  manner  set  forth  in 
this  agreement,  and  such  completion  shall  be  duly  certified  in  writing 
by  the  engineer  in  charge  of  the  work  as  herein  provided.  *  *  *  But 
in  order  to  facilitate  the  performance  of  the  work  the  engineer  shall 
from  time  to  time  as  the  work  progresses,  and  not  oftener  than 
once  a  month,  make  in  writing  an  estimate  such  as  in  his  opinion 
shall  be  just  and  fair,  of  the  amount  of  the  material  furnished  and 
delivered  and  work  done  by  the  contractor,  in  the  performance  of 
this  contract  on  his  part,  and  of  the  value  thereof  under  and  accord- 
ing to  the  terms  of  this  contract.  The  first  such  estimate  shall  bo 
of  the  amount  of  work  done,  and  materials  furnished  and  delivered 
since  the  contractor  commenced  the  performance  of  this  contract 
im  his  part,  and  every  subsequent  estimate,  except  the  final  one, 
shall  be  of  the  amount  of  work  done  and  materials  furnished  and 
delivered  since  the  contractor  commenced  the  performance  of  this 
contract.  Such  estimate  of  amount  and  quantity  shall  not  be 
required  to  be  made  by  strict  measurement,  but  they  may  be  made 
by  measurement  or  by  estimation,  or  ])artly  by  one  and  partly  by 
the  other,  and  it  shall  be  sufficient  if  they  are  approximate  only, 
and  estimates  strictly  so-called.  And  upon  each  such  estimate  being 
made  and  certified  in  writing  to  the  Commissioners  of  the  Depart- 
ment of  Parks,  the  party  of  the  first  part  will  pay  to  the  contractor 
eighty-five  per  centum  (85^  of  the  amount  stated  in  such  estimat<j 
or  certificate  to  be  the  value  of  the  materials  therein  certified  to 
have  been  furnished  and  delivered,  and  work  therein  certified  to 
have  been  done ;  provided,  the  value  of  the  work  certified  in 
each  such  estimate  shall  amount  to  seven  thousand  dollars  or  more. 
Provided,  however,  that  no  payment  shall  be  made  until  a  certificate 
of  the  engineer  that  the  payment  is  due  has  been  presented  to 
the  commissioner,  and  that  from  each  payment  15  per  cent  shall 
be  withheld  until  the  final  certificate  shall  be  issued.  *  *  *  " 
"(V)  The  action  of  the  engineer,  by  which  the  contractor  is  to  be 
bound  and  concluded  according  to  the  terms  of  this  contract,  shall 
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be  that  evidenced  by  his  Ji7ial  certificate ;  all  prior  certificates  or 
estimates  upon  which  eighty-five  per  cent  payments  may  be  made 
being  merely  estimates  and  subject  to  the  corrections  of  such  final 
certificate,  which  may  i>e  made  without  notice  to  the  contractor 
tliereof,  or  of  the  measurements  upon  wliich  the  same  is  based." 
'*(AA)  The  City,  its  successors  and  assigns  shall  not,  nor  shall  any 
department  or  officer  of  the  City  of  New  York  be  precluded  or 
estopped  by  any  return  or  certificate  made  or  given  by  any  engineer, 
surveyor,  inspector  or  other  officer,  agent  or  appointee  of  the 
commissioner,  or  party  of  the  first  part,  under  and  in  pursuance  of 
anything  in  this  agreement  contained,  from  at  any  time  showing 
the  true  and  correct  amount  and  character  of  the' work  which  shall 
liave  been  done  and  materials  which  shall  have  been  furnished  by 
the  contractor,  or  any  person  or  persons  imder  this  agreement." 

The  complaint  alleged  "that  after  the  commencement  of  said 
work  and  on  or  about  April  24:,  1903,  the  engineer  in  charge  of  the 
work  made  a  certificate  or  estimate  as  called  for  by  the  conti^act  of 
the  amount  of  work  done  thereunder  amounting  to  $8,495,  i>pon 
which  the  plaintiff  received  payment  to  the  amount  of  $7,220.75. 
That  after  the  making  of  said  certificate  or  estimate  and  for  a  period 
of  four  months,  said  ])hiintiff  proceeded  with  said  work  and  fur- 
nLslied  materials  and  labor  to  a  large  amount,  and  largely  in  excess 
in  amount  and  value  of  seven  thousand  dollars,  the  sum  wliich 
would  entitle  him,  under  the  terms  of  the  contract,  to  a  certificate 
or  estimate  and  the  payment  of  another  installment  thereunder. 
That  thereafter  the  said  John  II.  Devlin  repeatedly  demanded  of 
the  city  engineer  in  charge  of  said  work  and  his  representative  that 
he  should  make  a  certificate  or  estimate  of  the  amount  of  materials 
furnished  and  work  done  to  which  he  was  entitled  to  payment  under 
the  terms  of  said  contract,  in  order  to  procure  another  monthly 
instalhnent  or  payment.  That  notwithstanding  the  said  demand  for 
the  certificate,  the  city  engineer  in  charge  of  said  work  has  refused 
to  make  or  deliver  any  certificate  or  estimate."  It  further  alleges 
tliat  by  reason  of  said  breach  the  plaintiff  suffered  loss  and  damage 
in  the  sum  of  $25,000,  the  value  of  the  work  done,  materials  fur- 
nished at  the  time  of  said  breach,  in(?reased  cost  and  additional 
work  in  coimection  with  the  performance  of  said  contract. 

The  plaintiff  ceased  w(»rking  and  withdrew  his  men  on  or  about 
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the  20th  day   of  August,    1903,  and  thereafter  commenced   this 
action.     He  concedes  that  in  order  to  recover  he  must  prove  a 
breach  of  contract  hy  the  city  ;  that  is,  that  he  had  performed  work 
under  the  contract  after  the  date  of  the  first  eighty-five  percent  cer- 
tificate, April  24,  1903,  amounting  to  $7,000  at  the  time  when  lie 
left  the  job,  for  which  the  city  refused  payment.     It  will  be  noted 
that  the  determination  of  the  fact  of  whether  or  not  he  had  per- 
formed sufficient  work  to  entitle  him  to  a  payment  was  left  by  the 
contract  to  the  engineer,  whose  certificate  of  that  fact  was  made 
thereby  a  condition  precedent  to  his  receiving  his  payment.     "  To 
prevent  all  disputes  and  litigation,  the  engineer  shall  in  all  cases 
determine  the  amount  or  the  quantity  of  the  several  kinds  of  work 
which  are  to  be  paid  for  under  this  contract."     "  But  in  order  to  facili- 
tate the  performance  of  the  work  the  engineer  shall  from  time  to  time 
as  tlie  work  progresses    *     *     *    make  in  writing  an  estimate,  such 
as  in  his  opinion  shall  be  just  and  fair,  of  the  amount  of  the  material 
furnished  and  delivered  and  work  done  by  the  contractor  in  the  per- 
lormance  of  this  contract  on  his  part,  and  of  the  value  thereof  under 
mid  according  to  tlie  terms  of  this  contract.     *     *     *     Such  esti- 
mate of  amount  and  quantity  sliall  not  be  required  to  be  made  by 
strict  measurement,  but  they  may  be  made  by  measurement  or  by 
estimation,  or  partly  by  one  and  partly  by  the  other,  and  it  shall 
1)0  sufficient  if  they  are  approximate  only  and  estimates  strictly" 
so-called.     *     *     *     Provided,  however,  that  no  payment  shall  be 
made  until  a  certificate  of  the  engineer  that  the  payment  is  due  has 
been  presented  to  the  connnissioner,  and  that  from  each  payment 
15  per  cent  shall  be  withheld  until  the  final  certificate  shall  l)e  issued.'' 
These  progress  certificates  differ  in  character  from  the  final  cer- 
tificate made  at  the  completion  of  the  whole  work  upon  which  the 
final  payment  is  to  be  made.     This  final  certificate  is  conclusive 
upon  the  contractor,  but  it  is  expressly  provided  that  all  prior  cer- 
tificates or  estimates  upon  which  eighty-five  per  cent  payments  may 
he  made  are  merely  estimates  and  subject  to  the  corrections  of  such 
final  certificate.     The  progress  certificate  is  an  estimate  such  as  in 
the  opinion  of  the  engineer  shall  be  just  and  fair,  is  not  required  to 
be  made  by  strict  measurement,  but  may  be  made  by  measurement 
or  by  estimation,  and  is  sufficient  it*  approximate  only;  but  never- 
theless the  opinion  of  tlie  engineer  that  the  contractor  has  done 
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sufficient  work  to  entitle  him  to  a  payment,  as  evidenced  *  by  his 
certificate,  is  made  a  condition  precedent  to  liis  receiving  such  pay- 
ment The  complaint  does  not  allege  tliat  the  engineer  fraudu- 
lently, arbitrarily  or  unreasonably  refused  to  give  a  certificate  when 
the  contractor  was  entitled  to  it.  Had  the  contractor  succeeded  in 
establishing  that  fact  he  might  recover,  even  in  the  case  of  a  final 
certificate  made  conclusive  by  the  contract,  but  in  such  case  it  would 
be  necessary  both  to  allege  and  prove  that  fact.  An  issue  of  fact 
would  then  be  raised  to  be  submitted  to  and  decided  by  tlie  jury. 

In  this  complaint  the  plaintiff  has  confined  himself  to  an  alle- 
gation that  lie  had  furnished  materials  and  labor  in  excess  of  the 
amount  in  value  of  $7,000 ;  that  he  had  demanded  a  certificate  and 
that  notwithstanding  the  said  demand  the  engineer  had  refused  to 
make  or  deliver  the  certificate.  It  seems  to  me  that  when,  by  the 
terms  of  the  contract,  the  making  of  this  certificate  is  confided  to 
the  discretion  of  the  engineer,  when  his  opinion  is  the  test  of  what 
aliall  be  just  and  fair,  based  upon  the  approximate  estimate  which  he 
shall  have  made  of  the  amount  of  work  done,  it  was  essential  that  the 
jury  should  liave  been  allowed  to  pass  upon  the  question  whether 
his  refusal  was  fraudulent,  arbitrary  or  unreasonable,  even  assum- 
ing that  the  language  of  the  complaint  was  enough  to  raise  it,  and 
this  seems  to  have  been  the  impression  of  the  learned  trial  court  at 
one  time  upon  the  trial,  for  when,  at  the  close  of  the  plaintiffs 
case,  the  defendant  moved  for  a  dismissal  upon  the  ground  that 
the  plaintiflE  had  not  established  that  the  engineer  had  arbitra- 
rily withheld  a  certificate,  the  court  said :  "  I  think  I  will  let 
the  jury  determine  that."  He  did  not  do  so,  however,  but  at 
the  close  of  the  case  directed  a  verdict.  The  testhnony  tends  to 
establish  that  the  reason  the  certificate  was  not  given  was  that 
in  the  opinion  of  the  engineer  sufficient  work  had  not  been 
done  to  entitle  the  contractor  to  it.  Instead  of  gouig  on  and  doing 
enough  additional  work  to  satisfy  the  engineer  he  abandoned  the 
work.  Standing  upon  a  legal  right,  asserting  affirmatively  a  breach 
by  the  city,  the  plaintiff  held  the  burden  of  establishing  the  fact. 
When  a  contract  provides  a  condition  precedent  to  the  payment  of 
money,  that  condition  precedent  must  be  complied  with  or  disposed 
of.  Not  having  been  complied  with,  whether  it  was  disposed  of 
auder  the  language  of  this  contract  and  the  circumstances  of  this 
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case,  was  a  question  of  fact  and  not  a  question  of  law.  It  cannot 
be,  wliere  the  amount  of  work  done  is  only  to  be  estimated,  and 
where  the  amount  of  work  done,  as  in  this  case,  is  not  testified  toby 
direct  evidence,  but  has  been  attempted  to  be  arrived  at  by  a  com- 
plicated course  of  inference  and  calculation,  that  a  difference  in  a 
small  amount  between  the  approximation  of  the  engineer  and  the 
results  of  subsequent  calculation  by  others  is  enough  to  make  the 
engineer's  refusal  in  the  exercise  of  his  judgment  fraudulent,  arbi- 
trary or  unreasonable.  This  is  clearly  so  as  matter  of  law.  This 
question,  then,  having  been  for  the  jury,  it  was  error  to  direct  a 
verdict. 

Again,  it  is  conceded  that  the  burden  was  upon  the  plaintiff  of 
showing,  as  matter  of  fact,  that  he  had  done  $7,000  worth  of  work 
under  the  contract  after  the  giving  of  the  first  progress  certificate. 
He  did  not  do  this  by  direct  evidence  of  the  amount  of  work  done. 
Taking  the  cross  sections  made  by  the  city  in  the  fii-st  instance 
from  the  surface  of  the  ground  in  place  showing  the  work  to  be 
done  for  the  purpose  of  enabling  proposed  bidders  to  submit  their 
estimate  and  bids,  the  plaintiff  attempted  to  show  the  whole  amount 
of  work  which  he  claimed  to  have  done  at  the  time  that  he  aban- 
doned the  work,  and,  at  the  contract  prices,  calculated  the  amount  he 
claimed  to  have  earned  for  all  the  work  done  by  him.  From  this 
he  subtracted  the  amount  of  the  first  progress  certificate,  and 
claimed  that  the  result  was  the  amount  he  had  earned.  The 
amount  thus  arrived  at  was  more  than  the  $7,000  provided  in  the 
contract  to  entitle  him  to  a  second  payment.  But  the  first  certifi- 
cate was  only  an  approximate  estimate,  expressly  so  provided,  and 
there  was  evidence  given  by  the  city  which,  if  believed,  would  have 
reduced  the  amount  earned  for  the  work  done  thereafter  consider- 
ably below  the  $7,000  required. 

We  reach  this  result  from  a  most  careful  study  of  tliis  voluminous 
record.  It  is  not  necessary  to  set  forth  the  details  of  the  evidence, 
for  we  are  clearly  of  opinion  that  a  question  of  fact  was  presented 
as  to  the  amount  done  which  should  have  been  submitted  to  the  jury. 

Assuming  that  he  had  shown  that  he  had  performed  suflScient 
work  to  entitle  him  to  a  second  payment,  and  that  the  refusal  of 
the  city  to  pay  was  a  breach  of  the  contract  upon  its  part  which 
entitled  him  to  abandon  the  work  and  to  damages,  the  plaintiff 
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undertook  to  show  those  damages,  not  hy  showing  what  he  would 
liave  earned  under  the  contract  if  lie  had  completed  the  same,  but 
by  attempting  to  establish  the  value  of  the  work  done  and  materials 
famished  by  him,  not  at  the  prices  therefor  stated  in  the  contract, 
but  at  the  fair  market  value  thereof.  Here  again  a  question  of 
fact  was  presented,  because  there  was  some  conflict  in  the  evidence 
as  to  certain  of  the  work.  For  instance,  the  contract  provided  for  . 
blue  stone  curbing  of  certain  required  dimensions  set  in  place  at  a 
dollar  a  foot.  Certain  of  his  witnesses  testified  to  the  value  of  said 
blue  stone  curbing,  simply  delivered  upon  the  street  and  not  set,  at  ' 
from  one  dollar  and  twenty-five  cents  to  one  dollar  and  forty  cents 
a  foot.  The  learned  court,  in  making  up  the  amount  which  he 
directed  the  jury  to  return,  placed  this  item  at  one  dollar  and  forty 
cents  a  foot.  The  jury  should  have  determined  the  damages.  For 
this  reason  also  the  direction  of  a  verdict  was  error. 

The  judgment  appealed  from,  therefore,  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Patterson,  P,  J.,  Inqraham,  IIol^ghton  and  Soorr,  JJ., 
concurred. 

Ikqraham,  J.  (concurring)  : 

I  concur  with  Mr.  Justice  Clarke  that  if  there  was  any  evidence 
that  the  failure  of  the  city's  engineer  to  give. a  certificate  was  either 
fraudulent,  arbitrary  or  unreasonable,  there  would  be  a  question  for 
the  jury ;  but  I  am  in  favor  of  reversing  the  judgment  upon  the 
ground  that  there  was  no  evidence  to  sustain  a  finding  that  the 
refusal  of  the  engineer  to  give  to  the  plaintiff  the  certificate  which 
would  entitle  him  to  an  ad  interim  payment  was  either  fraudulent, 
arbitrary  or  unreasonable.  As  these  certificates  are  not  to  be  made 
by  strict  measurement,  but  may  be  made  by  the  engineer  by  "meas- 
urement or  by  estimation,  or  partlj'^  by  one  and  partly  by  the  other, 
and  it  shall  be  sufficient  if  they  are  approximate  only,  and  estimates 
strictly  so-called,"  it  is  necessarily  the  judgment  pf  the  engineer 
as  to  the  amount  of  work  completed  that  the  parties  agree  shall 
determine  his  action.  While  it  may  be  easy  to  imagine  a  case 
where  the  amount  of  work  has  been  so  great  that  no  engineer  could 
in  good  faith  refuse  to  make  an  estimate  and  give  a  certificate  that  at 
least  $7,000  worth  of  work  under  the  contract  had  been  performed 
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BO  as  to  justify  a  finding  that  the  refusal  to  give  a  certificate  was 
arbitrary  and  unreasonable,  there  is  nothing  in  this  evidence  to 
justify  a  finding  that  the  amount  of  work  performed  by  the  plain- 
tiff was  so  clearly  in  excess  of  $7,000  that  the  engineer  could  not  in 
good  faith  determine  that  it  did  not  equal  that  amount.  Tlie  fact 
that  subsequently  exact  measurements  disclosed  that  more  than 
S7,000  w^ortli  of  work  had  been  performed  was  not  sufficient  of 
itself  to  sustain  a  finding  that  such  an  amount  had  actually  been  per- 
formed that  it  was  arbitrary  or  unreasonable  to  refuse  a  certificate. 
No  amount  was  due  under  the  contmct  until  such  a  certificate 
liad  been  given.  Tliere  was,  therefore,  no  hreacli  of  the  contract 
because  of  a  refusal  to  pay  any  sum  of  money  due  to  the  plaintifE 
under  it.  The  only  breach  of  the  contract  that  would  justify  the 
plaintiff  in  abandonhig  tlie  work  was  proof  tliat  tlie  engineer  had 
fraudulently,  arbitrarily  or  unreasonably  refused  to  give  a  cer- 
tificate which  the  contract  required  that  he  should  give ;  and  where 
by  the  express  terms  of  the  contract  the  question  as  to  whether  or 
not  the  certificate  should  be  given  was  necessarily  left  to  the  judg- 
ment and  discretion  of  the  engineer,  more  is  required  than  to  show 
that  the  amount  of  work  done  would  liave  justified  a  certificate. 
Facts  must  appear  to  justify  a  finding  that  the  determination  of  the 
engineer  was  not  an  honest  exercise  of  his  judgment,  but  was 
arbitrary,  fraudulent  or  unreasonable.  Upon  this  evidence,  there- 
fore, I  tliink  the  plaintiff  proved  no  cause  of  action,  and  the  com- 
plaint should  have  been  dismissed. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Mary    Millar,    Respondent,    v.    New    York    City    Railway 
Company,  Appellant. 

First  Department,  February  7,  1908. 

Bailroad  ~  negligenoe  —  injury  caused  by  starting:  of  surface  car  — 

weight  of  evidence. 

Action  to  recover  for  injuries  alleged  to  have  been  received  by  the  sudden  start- 
ing of  a  surface  car  while  the  plaintiff  was  alighting.    Evidence  examined  and. 
Held,  that  a  verdict  for  the  plaintiff  was  against  the  weight  of  evidence. 


Digitized  by  VjOOQIC 


IfirxAR  V.  Xew  York  City  Railway  Co.  l^t 


<t 


App.  I>iv.]  First  Deparlmeut,  February,  19U8. 

Appeal  by  the  defendant,  the  New  York  City  Railway  Company, 
from  a  jndginent  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  13tli  day  of  June,  1907,  upon  the  verdict  of  a  jury  for  $3,000, 
:uid  also  from  an  order  entered  in  said  clerk's  office  on  the  2l8t  day 
«»f  Jane,  1907,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Bayard  11.  Ames  [Anthony  J.  Ernest  with  him  on  tlie  brief]  of 
counsel  [James  L.  Quackenhush^  attorney],  for  the  appellant. 

Gortnly  J.  Sproull  [Hugh  M.  Ilay^iner  with  him  on  the  brief]  of 
counsel  [SjyrouU^  Tlarrner  cfe  Sjrroull^  attorneys],  for  the  respondent. 

Clarke,  J. : 

The  plaintiff  was  a  passenger  on  an  open  electric  south-bound  car 
on  the  Second  avenue  line.  Her  claim  is  that  without  signal  on 
her  part  to  the  conductor  the  car  stopped  even  with  the  liouse  line 
on  the  north  side  of  Fourteenth  street,  that  another  woman  passenger 
sitting  in  front  of  her  alighted  from  the  car ;  that  she  then  attempted 
to  do  so,  had  stepped  down  npon  the  running  board,  and  as  she  was 
about  stepping  to  the  street  the  car  gave  a  sudden  jerk  and  moved 
on,  and  she  was  thrown  ;  that  the  accident  happened  about  half-past 
ten  or  twenty  minutes  of  eleven  in  the  evening;  that  after  she  fell 
the  car  went  about  a  dozen  yards  to  the  best  of  her  judgment. 

She  called  one  witness,  who  claimed  to  have  been  a  passenger, 
who  was  sitting  on  the  next  to  the  rear  seat,  some  three  or  four 
seats  behind  the  plaintiff.  This  witness  testified  that  he  gave 
his  name  to  no  one  at  the  time  of  the  accident ;  that  he  happened  to 
be  in  the  case  because  ho  had  seen  in  the  Herald  an  advertisement 
for  witnesses,  and  had  received  ten  dollars  a  day  for  his  attendance 
upon  a  former  trial,  and  expected  to  be  paid  for  his  attendance  at 
this  one.  He  testified  that  the  accident  occurred  between  ten  and 
half-past  ten  ;  that  the  car  stopped  just  before  it  arrived  at  Four- 
teenth street,  and  after  the  car  had  come  to  a  full  stop,  and  eveiy 
one  else  had  got  off  the  car  at  that  time  but  the  plaintiff,  the  ear 
gave  a  quick  start,  lurched  suddenly  towards  the  center  of  Four- 
teenth street,  she  was  standing  on  the  step  or  running  board,  and 
had  hold  of  the  upright  support  of  the  car,  and  while  standing  in 
that  position  was  thrown  to  the  street.  She  lay  there,  and  the  car 
App.  Div.  —  Vol.  CXXl V.         13 
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proceeded  on  by  the  violence  of  its  own  monientiiin  across  the  cross- 
town  car  tracks  on  Fourteenth  street.  Tlie  car  came  to  a  stop  very 
near  tlie  center  of  Fourteenth  street,  and  remained  there  from  seven 
to  ten  minutes. 

The  defendant  called  ten  witnesses,  one  of  whom,  the  niotorman, 
was  still  in  the  employ  of  the  cpmpany ;  the  conductor  who  was  no 
longer  in  its  employ.  The  eight  other  .witnesses,  passengers  and 
passers-by  upon  the  street,  were  apparently  disinterested  and  in  no 
way  connected  with  the  company.  With  the  slight  differences  to 
be  expected  from  witnesses  of  different  capacities  and  from  varying 
points  of  view,  the  story  told  l)y  these  ten  men  in  substantial  agree- 
ment is  that  as  tlie  car  was  slowing  down  to  stop  at  the  north  side 
of  Fourteerith  street,  which  was  a  transfer  station,  and  before  it 
had  come  to  a  stop,  the  plaintiff  stepped  or  fell  into  the  street ;  that 
after  she  fell  the  car  proceeded  but  a  few  feet,  estimated  by  the 
different  observers  at  from  two  to  six  feet;  that  it  had  not  stopped 
before  she  fell ;  that  it  did  not  start  up  again  after  it  had  stopped 
and  before  she  fell  and  that  it  had  not  proceeded  into  Fourteenth 
street  at  all,  but  had  stopped  at  about  the  house  line  and  was  not 
thereafter  moved  until  it  went  on  down  town. 

The  story  told  by  the  plaintiff's  one  witness  to  the  accident  was 
not  only  utterly  at  variance  with  that  told  by  the  defendant's  wit- 
nesses, in  details  of  time,  location  of  the  accident  and  subsequent 
movement  of  the  car  about  which  there  ought  not  to  have  been 
disagreement  if  these  witnesses  were  testifying  about  the  same 
occurrence,  but  was  so  self-contradictory  and  unsatisfactory  as  to  have 
little  weight.  In  certain  of  his  statements  he  contradicts  the  testimony 
of  the  plaintiff  herself,  no  less  than  the  witnesses  for  the  defendant. 

While  the  weight  of  evidence  is  not  to  be  determined  solely  by 
the  number  of  witnesses,  we  are  of  the  opinion  in  this  case  that  the 
verdict  was  contrary  to  the  great  weight  of  evidence,  and,  therefore, 
that  the  judgment  cannot  stand. 

The  judgment  and  order  appealed  from  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

Patterson,  F.  J.,  McLaughlin,  Laughlin  and  Scott,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 
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The  People  op  the  State  of  New  York  ex  rel.  William  Waldorf 

AsTOR,  Relator,  v,  William  E.  Stillings,  Chairman,  and  Others, 

as  Commissioners  under  Chapter  537  of  tlie  Laws  of  1893,  as 

Amended  by  Chapter  667  of  the  Laws  of  1894,  Chapter  747  of 

the  Laws  of  1005  and  Other  Acts,  and  the  City  of  New  York, 

Respondents. 

First  Department,  February  7,  1908. 

Xuiucipal  corporation ~  certiorari  lies  to  review  determination  of  grade 
damage  commiBsionere,  city  of  New  York  —  chapter  537  of  X^ws  of 
1893,  authorizing  payment  of  damages  to  landowners,  not  restricted 
to  injury  by  depression  of  railroad  tracks— map  No.  1033  was  filed 
pursuant  to  chapter  721  of  Laws  of  1887  —public  officer— limitation 
of  power. 

A  determination  by  the  change  of  grade  damage  commissioners,  appointed 
under  chapter  587  of  the  Laws  of  1893,  as  amended  by  chapter  567  of  the  Laws 
of  1894  and  chapter  474  of  the  Laws  of  1905,  rejecting  a  claim  for  damages 
on  the  ground  that  they  were  without  jurisdiction,  is  reviewable  by  certiorari. 

Chapter  537  of  the'  Laws  of  1893,  authorizing  the  assessment  and  payment  of 
damages  to  landowners  caused  by  changes  in  grade  viade  in  the  twenty- third 
and  twenty -fourth  wards  of  the  city  of  New  York,  pursuant  to  chapter  731  of 
the  Laws  of  1887,  did  not  restrict  the  granting  of  an  award  to  those  cases 
where  the  damage  was  caused  by  a  depression  of  niilroad  tracks,  but  author- 
ized an  award  where  the  damage  was  caused  by  a  change  in  the  grade  of 
public  streets. 

Map  No.  1033,  filed  by  said  commissioners  on  August  80, 1889,  was  filed  under 
the  provisions  of  chapter  721  of  the  Laws  of  1887,  notwithstanding  that  the 
certificate  thereon  made  by  the  president  of  the  park  board  stated  tliat  the 
improvement  was  made  under  the  authority  of  chapters  577  and  721  of  the 
Laws  of  1887.  Hence  the  commissioners  appointed  under  the  damage  com- 
mission law  aforesaid  have  jurisdiction  to  award  damages  to  landowners 
suffering  by  the  change  of  grades  delineated  thereon. 

As  said  map  was  adopted  by  the  formal  resolution  of  the  park  board,  in  pro- 
ceedings expressly  stated  to  be  taken  under  chapter  721  of  the  Laws  of  1887. 
the  formal  action  of  the  board  was  not  limited  or  affected  by  the  extraneous 
and  unwarranted  statement  by  the  president  of  the  board  that  the  improve- 
ment was  also  made  under  chapter  577  of  the  Laws  of  1887,  jis  the  president 
was  the  mere  ngent  of  the  board  and  empowered  only  to  carry  out  its  will. , 

The  certificate  of  the  officer  is  evidence  only  of  the  facts  which  by  law  he  is 
required  or  authorized  to  certify. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
•*^lst  day  of  January,  1907,  directed  to  William  E.  Stillings,  chair- 
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man,  and  others,  as  commissioners,  commanding  them  to  certify 
and  return  to  tlie  office  of  the  clerk  of  the  county  of  New  York 
all  and  singular  their  proceedings  luid  in  relation  to  their  decision 
in  dismissing,  for  want  of  jurisdiction,  a  certain  claim  for  damages 
tiled  by  the  relator. 

Barclay  E,  V.  McCarty  [Jared  G,  Baldioin^  Jr,y  and  John  Jif. 
Harrington  with  him  on  the  brief],  for  the  relator. 

Terence  Farley,  {^Theodore  Connoly  and  Stephen  O^Brien  with 
him  on  the  brief]  [Francis  K,  Pendleton^  Corporation  Counsel], 
for  the  respondents. 

Clarke,  J. : 

This  is  a  writ  of  certiorari  to  review  a  determination  of  the 
change  of  grade  damage  commissioners,  appointed  linder  chapter 
537  of  the  Laws  of  1893,  as  amended  by  chapter  567  of  the  Laws 
of  1894  and  chapter  747  of  the  Laws  of  1905,  in  dismissing  the 
relator's  claim  for  damages  on  the  ground  that  they  were  without 
jurisdiction  to  try  it. 

The  determination  jf>f  the  commissioners  is  reviewable  by  writ 
of  certiorari.     {Matter  of  Fitch,  147  N.  Y.  334.) 

The  relator  was  the  owner  of  a  parcel  of  land  lying  between 
River  avenue  on  the  east  and  Cromwell  avenue  on  the  west,  and 
extending  from  Sedgwick  avenue,  now  East  One  Hundred  and 
Fifty-third  street,  to  East  One  Hundred  and  Sixty-first  street,  in 
the  twenty-third  ward  of  the  city  of  New  York.  This  portion  of 
the  city  was  formerly  comprised  within  the  limits  of  the  town  of 
Morrisania,  Westchester  county,  which  was  annexed  to  the  city  on 
January  1, 1874.  (See  Laws  of  1873,  chap.  613,  §§  3, 18.)  By  chap- 
ter 841  of  the  Laws  of  1868,  certain  commissioners  were  authorized 
to  lay  out  streets,  roads  and  avenues  in  the  town  of  Morrisania  of 
such  width,  extent  and  direction  and  of  such  grades  as  to  them 
should  seem  most  conducive  to  public  good.  They  were  to  cause 
maps  to  be  made  and  filed  in  the  office  of  the  town  clerk  of  Mor- 
risania and  in  the  office  of  the  register  of  Westchester  county. 
These  maps  were  made  final  and  conclusive  as  well  to  said  board  of 
trustees  of  the  town  of  Morrisania  as  in  respect  to  the  owners  and 
occupants  of  lands,  tenements  and  hereditaments  within  the  said 
town  and  in  resi)ect  to  all  pei*sons  whomsoever. 
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PursDant  to  this  aiithoritj,  the  commissioners  duly  tiled  a  map  on 
February  20,  1871,  as  the  survey  of  Morrisania,  Map  No.  6,  which 
covered  the  locus  in  quOj  whereby  the  grades  of  both  River  and 
Cromwell  avenues  in  front  of  the  relator's  premises  were  fixed.  On 
the  30th  day  of  August,  1889,  a  map  was  tiled  by  the  department 
of  parks,  known  as  Map  No.  1033,  and  upon  this  map  the  grades 
of  River  and  Cromwell  avenues,  which  had  been  established  by 
Morrisania  Map  No.  6,  were  elevated  from  six  to  nine  and  one-half 
feet  which  constituted  tiie  damage  complained  of.  The  question  is, 
is  a  claim  for  such  damages  within  the  jurisdiction  of  the  commis- 
sioners? The  answer  requires  a  careful  consideration  of  the 
statutes. 

Chapter  721  of  the  Laws  of  1887  is  entitled  "  An  act  conferring 
certain  powers  upon  the  department  of  public  parks  in  the  city 
of  New  York  relative  to  the  twenty-third  and  twenty-fourth  wards 
in  said  city."  It  provides  for  two  things.  It  authorizes  the  depart- 
ment of  public  parks  (a)  to  change  the  location,  width,  course, 
windings,  lines,  dimensions,  grades  and  class  of  any  street  now  or 
hereafter  laid  out  in  the  twenty-third  and  twenty-fourth  wards  of 
said  city,  the  title  to  which  shall  not  have  been  acquired  by  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York  for  the 
purposes  of  a  public  street  at  the  time  of  such  proposed  change ; 
(b)  also  to  agree  with  the  New  York  and  Harlem  Railroad  Com- 
pany upon  plans  for  the  depression  of  the  tracks  and  changing  the 
grades  of  the  railroads  of  said  New  York  and  Harlem  Railroad  Com- 
pany and  carrying  an}^  streets  in  the  twenty-third  and  twenty-fourth 
wards  across,  on,  over  or  under  said  railroads,  which  plans  when  so 
agreed  upon  shall  be  executed  and  carried  out  forthwith  by  said  rail- 
road company  at  their  expense,  and  the  grades  of  the  streets  so  agreed 
on  for  the  crossing  of  said  railroads  shall  be  the  established  grades 
j  of  said  streets,  and  in  furtherance  of  the  powers  hereby  conferred 

to  alter,  amend  or  revise  any  map  or  maps,  plan  or  plans  hereto- 
fore or  hereafter  adopted  l)y  said  department  by  authority  of  law 
aud  to  make  and  file  new  maps  or  plans  to  the  extent  deemed 
proper  in  order  to  show  such  alteration,  amendments  and  revision. 

When  the  park  department  tiled  its  map  on  the  30th  of  August, 
ISV.J,  changing  the  grades  of  River  and  Cromwell  avenues,  the 
title  to  neither  of  said  streets  had  been  ancpiired  by  the  city  for  the 


I 
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purposes  of  a  public  street.  The  city  acquired  title  to  Cromwell 
avenue  on  the  20tli  of  October,  1897,  and  to  River  avenue  on  the 
8th  of  July,  1895,  so  that  when  Map  No.  1033  was  filed  the  depart- 
ment of  public  parks  had,  under  the  provisions  of  chapter  721  of 
the  Laws  of  1887,  authority  to  change  the  grades  of  those  streets 
which  had  been  established  by  the  Morrisania  commissioners. 

Chapter  537  of  the  Laws  of  1893  is  entitled  "  An  act  providing 
for  ascertaining  and  paying  the  amount  of  damages  to  lands  and 
buildings,  suffered  by  reason  of  changes  of  grade  of  streets  or 
avenues,  made  pursuant  to  chapter  seven  hundred  and  twenty-one 
of  the  laws  of  eighteen  hundred  and  eighty-seven,  providing  for 
the  depression  of  railroad  tracks  in  the  twenty-third  and  twenty- 
fourth  wards  in  the  city  of  New  York  or  otherwise,"  and  provides 
as  follows :  "  Section  1.  All  persons  owning  lands,  tenements  or 
hereditaments  in  One  Hundred  and  Fifty-seventh  street,  formerly 
Prospect  street,  or  in  any  other  street  or  avenue  in  the  twenty-third 
or  twenty-fourth  wards  of  the  city  of  New  York,  who  have  sus- 
tained damages  by  reason  of  a  change  of  grade  of  any  street  or 
avenue,  which  change  was  made  in  conformity  with  the  provisions 
of  chapter  seven  himdred  and  twenty-one  of  the  laws  of  eighteen 
hundred  and  eighty-seven  *  *  *  or  was  brought  about  by 
reason  of  the  grading  of  the  Elton  avenue.  Railroad  avenue  or  Mel- 
rose avemie  or  otherwise,  where  such  former  grade  had  been  duly 
established  by  competent  authority  according  to  law,  by  the  board 
of  trustees  of  the  town  of  Morrisania,  or  otherwise,  or  whei*e  such 
grade  had  been  otherwise  established  and  had  existed  for  twenty  yeara 
prior  to  this  act  taking  effect,  shall  be  entitled  to  prove  and  recover 
the  same  from  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York  as  hereinafter  provided." 

This  act  was  amended  by  chapter  567  of  the  Laws  of  1894,  which, 
among  other  things,  added  to  the  1st  section  thereof  this  proviso : 
"  Provided,  however,  that  as  to  lands  or  lands  and  buildings  front- 
ing on  any  street  or  avenue,  except  One  Hundred  and  Fifty-seventh 
street,  the  benefits  under  this  act  shall  be  limited  to  the  area  within 
which  grades  are  changed,  as  shown  on  any  map  filed  pursuant  to 
chapter  seven  hundrod  and  twenty -one  of  the  laws  of  eighteen 
hundred  and  eiirhty -seven.'" 

The  comnii.s.si(>nt'r.s  di^sinissed  tiio  relator's  claim  because  it  was 
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tbeir  opinion  that  it  was  the  intention  of  the  Legislature  in  passing 
the  original  act  antliorizing  their  appointment  (Laws  of  1893,  chap. 
537)  only  to  compensate  those  snffering  damages  where  grades  were 
changed  b\'  the  depression  or  changing  of  the  railroad  tracks,  and 
that  as  it  was,  and  is,  conceded  that  the  change  in  grade  here  com- 
plained of  was  not  caused  or  occasioned  by  such  depression  of  the 
tracks,  they  were  without  jurisdiction. 

In  People  ex  rel.  Punhj  v.  Fitch  (147  N.  Y.  355)  the  Court  of 
Appeals  had  these  statutes  under  consideration.  The  commissioners 
had  niade  an  award  under  and  pursuant  to  the  provisions  of  chapter 
537  of  the  Laws  of  1893,  as  amended  by  cliapter  567  of  the  Laws  of 
1894,  for  damages  to  the  relator  sustained  by  her  in  consequence  of 
the  change  of  grade  in  streets  in  front  of  the  premises  owned  by  her. 
The  comptroller  having  refused  to  pay  tlie  award,  a  writ  of  man- 
damus was  issued,  the  General  Term  had  reversed  the  order  directing 
its  issue  (87  Hun,  304),  and  an  appeal  therefrom  had  been  taken  to 
the  Court  of  Appeals.  The  contention  was  made  that  the  act  of  1893 
was  in  contravention  of  article  3,  section  16,  of  the  Constitution  then 
in  force  which  provides  that  no  private  or  local  bill  which  may  be 
parsed  by  the  Legislature  shall  embrace  more  than  one  subject  and 
that  shall  be  expressed  in  the  title.  The  court  said  :  "  The  act  in 
question  is,  undoubtedly,  local,  and  if  it  contains  more  than  one  sub- 
ject it  is  within  the  condemnation  of  the  Constitution.  Its  character 
is  remedial  and  should  be  liberally  construed.  {^People  exrel,  Bris- 
bane  v.  Zo/l^  97  X.  Y.  20o.)  The  whole  question  necessarily  depends 
npon  the  meaning  that  is  to  be  given  to  the  words,  'or  otherwise.' 
If  they  relate  to  the  depression  of  the  railroad  tracks  authorized  by 
chapter  721  of  the  Laws  of  1887,  and  the  depression  of  such  tracks 
is  the  subject  expressed  in  the  title  under  consideration,  then  there 
is  a  reference  to  something  not  fully  expressed  in  the  title,  and  con- 
sequently there  is  a  failure  to  comply  with  the  provision  of  the  Con- 
stitution referred  to.  But  such  is  not  our  understanding  of  the 
language  used.  Changes  of  the  grades  of  streets  and  avenues  had 
been  authorized  and  made  in  the  twenty  third  and  twenty-fourth 
wards  of  the  city,  under  the  provisions  of  the  Laws  of  1887  and 
other  acts,  but  no  provision  had  been  made  for  compensating  the 
ownei-s  of  lands  abutting  upon  such  streets  for  the  damages  they 
had  sustained  under  any  of  such  acts.     It  was  to  afford  relief  in  this 


Digitized  by  VjOOQIC 


200  People  ex  kel.  Astou  v.  Stxllings. 


First  Department,  February,  1908.  [Vol.  124. 

regard  that  the  act  in  question  was  passed,  and  the  subject  expressed 
is  unquestionably  the  payment  of  the  damages  sustained.  There  is  a 
limitation  to  the  territory  to  which  the  act  applies  to  the  twenty- 
third  and  twenty-fourth  wards  of  the  city.  It  also  limits  the  dam- 
ages to  those  sustained  by  reason  of  the  changes  of  grades  of 
streets  and  avenues.  It  particularly  specifies  the  changes  of  grades 
authorized  by  the  law  of  1887,  but  does  not  limit  the  awarding  of 
damages  to  the  changes  authorized  by  that  act,  but  includes  changes 
*  otherwise  '  made  pursuant  to  authority.  This,  it  appears  to  us,  is 
the  fair  reading  and  the  reasonable  interpretation  of  the  language 
used ;  and  if  we  are  correct  in  this  view,  it  follows  that  but  one 
subject  is  mentioned,  and  that  is  expressed  in  the  title." 

It,  therefore,  follows  that  in  the  view  of  the  Court  of  Appeals,  the 
act  of  1893  provided  for  damages  in  the  twenty-third  and  twenty- 
fourth  wards  caused  by  the  change  of  grade  of  streets  and  was  not 
confined  to  those  caused  by  depression  of  railroad  tracks,  for  if  so 
construed,  it  would  have  held  the  act  unconstitutional. 

The  court  eliminated  the  depression  of  railroad  tracks  as  a 
jurisdictional  element.  The  act  of  1894  limited  the  powers  of  tlie 
commission  to  the  tei-ritory  shown  on  any  maps  filed  pursuant  to 
chapter  721  of  the  Laws  of  1887.  The  city  and  the  commissioners 
claimed  that  that  reference  was  to  those  parts  of  the  act  of  1S87 
which  provided  for  agreement  with  the  railroads  fof  depression  of 
the  tracks  and  filing  of  maps  in  pursuance  of  those  agreements,  and 
say  that  but  two  such  maps  were  filed,  upon  neither  of  which 
appeal's  thij  property  made  the  subject  of  this  claim.  But  as  I  have 
pointed  out,  the  act  of  1887  was  not  confined  to  providing  for  the 
depi'ession  of  railroad  tracks,  but  empowered  the  board  of  parks  to 
change  the  grades  of  the  streets  and  avenues  in  the  twenty-thii*d 
and  twenty-fourth  wards  of  the  city  of  New  York  and  to  file  new 
maps  showing  such  changes  of  grade  wherever  the  title  to  sncli 
streets  or  avenues  had  not  been  acquired  by  the  city  at  the  time  of 
the  chajige  of  grade.  The  inquiry  is,  thei'efore,  reduced  to  the 
question,  was  the  Map  No.  1033  filed  August  30,  1889,  filed  under 
the  provisions  of  charter  721  of  the  Laws  of  1887.  For  if  it  was 
not,  it  is  clear  that  the  commissioners  had  no  jurisdiction. 

Eliminating  the  question  of  the  depression  for  the  railroad  ti*ack8, 
the  city  claims  that  this  map  was  not  filed  under  chapter  721  of  the 


Digitized  by  VjOOQIC 


People  ex  rel.  Astob  -».  Stillixgs.  201 


Ap;.  Div]  First  Department,  February,  1908. 

Laws  of  1887,  because  of  the  certificate  tliereoii  contained,  wliich  is 
the  certificate  of  the  president  of  the  park  board,  and  reads  as 
follows :  "  I,  Waldo  Ilntchins,  President  of  the  Board  of  Parks  of 
the  Citj  of  Now  York,  do  hereby  certify,  that  this  is  one  of  three 
amilar  maps  or  plans  with  explanatory  remarks,  caused  to  be  made 
by  the  Department  of  Pnblic  Parks  showing  revised  system  of  ave- 
nues and  streets  *  *  *  in  the  23rd  ward  of  tlie  City  of  New 
York,  the  plan  having  been  hitherto  prepared  and  filed  by  said 
department  and  taken  from  file  and  amended  as  directed  by  tlie 
Board  of  Street  Opening  and  Improvement  nnder  authority  of 
chaps.  577  and  721  of  the  laws  of  1887,  said  plans  >^ith  explana- 
tory remarks  are  hereby  again  certified  and  refiled  as  provided  by 
said  acts.  Dated,  New  York,  August  27th,  1889  ;"  and  tlie  claim 
is  made  that,  as  the  certificate  mentions  two  acts  of  1887,  the  plan 
does  not  come  within  the  purview  of  the  Damage  Commission  Law, 
because  it  is  not  stated  to  be  exclusively  nnder  chapter  721. 

On  the  26th  of  February,  1889,  Mr.  Clialfin,  the  topographical 
engineer,  submitted  to  the  park  board  for  adoption  a  map  or  plan 
showing  the  proposed  grades  for  streets,  avenues,  etc.,  and  said :  "  I 
inclose  two  resolutions  for  adoption,  namely,  first,  to  establish 
grades  under  Chapter  577  of  tlie  Laws  of  1887."  He  subsequently, 
on  April  15,  1889,  wrote :  "I  herewith  send  yon  a  form  of  resolu- 
tion to  take  tlie  place  of  the  one  inclosed  with  my  letter  of  February 
26th  last,  to  change,  fix  and  establish  the  grades  of  the  avenues,  streets 
and  roads  in  that  part  of  the  23rd  and  24th  wards,  *  *  *.  The 
resolution  to  be  adopted  after  the  hearing  prescribed  by  Chapter 
721,  Laws  of  1887.  The  general  character  and  extent  of  the  con- 
templated change  consist  in  changing,  fixing  and  establishing  the 
grades  of  the  avenues,  streets  and  roads  in  the  said  part  of  23rd 
and  24th  wards,  as  shown  on  map  dated  February  26th,  1889." 
On  the  same  day  the  minutes  of  the  board  of  public  parks  show  the 
receipt  from  the  topographical  engineer  of  the  map  showing  the 
proposed  grades  at  the  locus  in  quo.  On  motion,  "  said  map  was 
ordered  placed  on  exhibition  and  advertised  in  accordance  with 
Chapter  721  of  the  Laws  of  1887."  On  May  22,  1889,  the  minutes 
show  an  aflSdavit  of  the  clerk  of  the  City  Record  showing  the  pub- 
lication of  the  notices  as  required  by  law  of  the  proposed  changes 
ia  the  streets,  naming  them,  stating :  "  The  general  character  and 
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extent  of  the  contemplated  change  consist  in  changing,  fixing  and 
establisliing  the  grades  of  the  avenues,  streets  and  roads  in  the  said 
part  of  the  23rd  and  24th  wards  in  pursuance  of  the  provisions  of 
Chapter  721  of  the  Laws  of  18S7.  A  map  showing  the  proposed 
change  is  on  exliibition  in  said  office."  The  minutes  of  June  26, 
1889,  show  the  following  action  of  the  board  of  parks:  ^^ Resolved^ 
tiiat  in  pursuance  of  the  provisions  of  Chapter  T21  of  the  Laws  of 
1887  this  board  does  hereby  alter,  amend  and  revise  the  maps  or 
plans  heretofore  adopted  by  it,  by  authority  of  law,  and  change,  tix 
and  establish  the  grades  of  certain  avenues  and  streets  as  shown  on 
a  map  or  plan  entitled  *  *  *j  dated  New  York,  Februai-y  26, 
1889,  and  signed  S.  F.  Chalfin,  topographical  engineer,  *  *  * 
and  does  hereby  approve  and  adopt  said  map  or  plan  ;  *  *  *  and 
that  the  president  of  this  board  be  and  he  is  hereby  designated  and 
directed  to  cause  three  similar  maps  or  plans  to  be  made  to  be 
certified  to  by  him,  and  to  cause  the  same  to  be  filed.  *  *  *  " 
Thereafter  the  three  copies  were  received  from  Chalfin  ;  they  were 
filed  in  the  registers  office  as  No.  1033,  and  in  the  park  department 
and  in  the  Secretary  of  State's  office. 

The  corporation  counsel  had,  by  letter  of  January  31,  1888, 
advised  the  park  department  that  on  the  25th  day  of  June  last,  an 
act,  chapter  721  of  the  Laws  of  18S7,  had  been  passed  authorizing 
the  park  department,  among  other  things,  to  change  the  location, 
width  and  lines  of  any  street  then,  or  thereafter  laid  out  in  the 
twenty-third  or  twenty-fourth  wards,  title  to  which  shall  not  have 
been  acquired  by  the  city  for  the  purpose  of  a  public  street,  avenue, 
etc.,  and  stated  that  under  this  act  he  was  of  the  opinion  that  "  the 
exclusive  power  to  make  changes  of  the  character  described  in 
your  letter  is  now  vested  by  law  in  the  Department  of  Parks  and 
that  the  passage  of  that  Act  nullified  the  resolution  theretofore 
adopted  by  the  Board  of  Street  Opening  and  Improvement,  it  not 
having  been  carried  into  eflFect  at  the  time  of  the  passage  of  the  Act 
referred  to." 

So  that  it  appears  that  the  formal  resolution  of  the  park  board  and 
all  the  proceedings  thereunder  were  expressed  to  he  in  compliance 
with  chapter  721  of  the  Laws  of  1887,  and  that  th6  very  letter 
relied  upon  by  the  city,  the  first  letter  of  the  engineer,  referring  to 
chapter  577  of  the  Laws  of  1887,  was  by  him  withdrawn  and  a  pro- 
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posed  resolution  sent  to  the  board  by  hira,  which  was  adopted,  and 
that  by  some  error  the  allusion  to  that  chapter,  as  well  as  to  tlie 
board  of  street  opening  and  improvement,  which,  under  the  opinion 
of  the  corporation  counsel,  was  divested  of  jurisdiction,  crept  into 
the  certificate.  I  do  not  think  tliat  the  formal  action  of  the  board 
can  be  in  any  way  limited,  altered  or  affected  by  extraneous,  unwar- 
ranted words  put  into  tlie  certificate  by  the  agent  of  the  board 
directed  to  carry  out  its  will. 

Chapter  721  of  tlie  Laws  of  1887  conferred  authority  upon  the 
department  of  parks  to  tile  the  maps  showing  the  grades  fixed  by  it. 
Section  42  of  the  Consolidation  Aot  (Laws  of  1882,  chap.  410), 
in  force  at  the  time,  provided  that  *'The  head  of  the  department  of 
public  parks  shall  be  called  the  board  of  parks.  Said  board  shall 
consist  of  four  members."  Section  46  of  the  Consolidation  Act 
provides  that  "  A  majority  of  the  members  of  a  board  in  any  depart- 
ment of  the  city  government  *  *  *  shall  constitute  a  quorum 
to  fully  perform  and  discharge  any  act  or  duty  authorized,  possessed 
by  or  imposed  upon  any  department  or  any  board  aforesaid," 

The  resolution,  adopted  by  the  unanimous  vote,  was  the  formal 
expression  of  the  board  of  public  parks  in  the  exercise  of  the  powers 
conferred  upon  it  by  chapter  721  of  the  Laws  of  1887.  Clearly  the 
delibemte  act  of  the  entire  board  could  not  be  affected  by  any  act 
on  the  part  of  the  president  in  the  performance  of  a  purely  minis- 
terial function  of  appending  his  certificate.  "  It  is  a  well-settled 
principle  that  public  powers  or  trusts  devolved  by  law  or  charter 
upon  the  council  or  governing  body  to  be  exercised  by  it  when  and 
in  such  manner  as  it  shall  judge  best  cannot  be  delegated  to  others. 
*  *  *  On  the  other  hand,  a  municipal  corporation  may  appoint 
agents  or  give  directions  to  subordinate  officers  to  perform  duties  of 
a  ministerial  or  administrative  character."  {Bl7\hall  v.  ClarJc^  73 
N.  T.  73.) 

"The  report  or  certificate  of  an  officer  is  evidence  only  of 
facts  which  by  law  he  is  required  or  authorized  to  certify."  {Board 
of  Water  Comrs.  of  Cohoesw  Lansing^  45  N.  T.  19  ;  Tripler  v. 
May(yr,  et-c,  of  N,  F.,  125  id.  617,  622.) 

Nor  do  I  think  that  the  reference  in  the  certificate  to  an  act  which 
obviously  did  not  apply  would  have  any  force  and  effect.  Chapter 
577  provided  for  action  by  the  board  of  street  opening  and  improve- 
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uient.  By  cliapter  721  the  power  to  make  new  grades  was  lodged 
exclusively  in  the  park  board.  Even  if  the  map  was  tiled  under  chap- 
ter 577,  it  was  also  filednnder  chapter  721,  and  so  came  within  the 
provisions  of  chapter  567  of  the  Laws  of  1894.  The  Court  of 
Appeals  and  this  court  when  considering  this  Damage  Commis- 
sion Act  have  said  that  it  was  remedial  in  its  nature  and  should 
be  liberally  construed.  {People  ex  rel.  Purdtj  v.  Fltchy  147  N.  Y. 
355;  People  ex  rel.  Grout  v.  Stillings^  76  A  pp.  Div.  143;  People 
ex  rel.  Fitch  v.  Loi'dy  0  id.  458.)  The  Court  of  Appeals  deliber- 
ately rejected  that  interpretation  of  the  act  of  1893  which  limited 
it  to  damages  for  the  depression  of  the  railroad  tracks,  upon  the 
ground  that  to  so  construe  it  would  render  it  unconstitutional. 
Chapter  721  of  the  Laws  of  1887  authorized  the  very  thing  which 
was  done  in  this  case,  and  I  find  no  difficulty  in  concluding  that  the 
map  in  question  was  filed  thereunder.  It  had  been  long  on  file 
when  the  remedial  act  was  passed  and  the  evidence  establishes  that 
this  is  the  only  map  on  file  showing  the  grades  of  streets  or  avenues 
in  the  territory  covered  by  that  map  during  the  entire  period 
that  elapsed  between  the  adoption  of  the  resolution  of  the  park 
board  referred  to  and  the  date  when  that  board's  jurisdiction  over 
streets  and  avenues  in  the  twenty-third  and  twenty-fourth  wards 
ceased. 

I  am  satisfied  tliat  the  (change  of  grade  damage  commissioners  had 
jurisdiction ;  that  it  was  error  to  dismiss  the  claim ;  that  the  writ 
should  be  sustained,  the  proceeding  reversed,  the  claim  reinstated, 
and  the  board  directed  to  proceed  to  determine  the  same,  with 
costs. 

Patterson,  P.  J.,  McLaughlin,  Laughlin  and  Scott,  JJ., 
concurred. 

Writ  sustained  and  proceeding  reversed  and  order  directed  as 
stated  in  opinion,  with  costs.     Settle  order  on  notice. 
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« 

Dietrich  W.  Wehrenbero,  Respondent,  v.  The  New  York,  New 
Haven  and  Hartford  Railroad  Company,  Appellant. 

First  Department,  February  7,  1908. 

Limitation  of  action  — foreign  corporation —  designation  of  person  upon 
whom  service  may  be  made  —  when  defense  of  statute  available. 

The  time  withia  which  action  must  be  brought  in  the  courts  of  this  State  by  any 
litigant,  whether  a  natural  or  artificial  person,  resident  or  non-resident,  is 
wholly  governed  by  the  statute. 

A  foreign  corporation  which  has  strictly  complied  with  the  provisions  of  sub- 
division 2  of  section  432  of  the  Code  of  Civil  Procedure  by  designating  a  per- 
son in  this  State  upon  whom  service  of  summons  may  be  made,  may  take  the 
defense  of  the  Statute  of  Limitations. 

Appeal  by  the  defendant,  the  New  York,  New  Haven  and  Hart- 
ford Raih'oad  Company,  from  an  interlocntory  judgment  of  tlie 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  29tli  day  of  October,  1907, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  New 
York  Special  Term,  sustaining  the  plaintiff's  demurrer  to  the  third 
sejmmte  defense  of  new  matter  contained  in  the  defendant's  answer. 

Alexander  S,  Lyinan  of  counsel  [  WilliaiDi  Greenough^  attorney], 
for  tlie  appellant. 

Z.  M.  Berkeley y  for  the  respondent. 

Clarke,  J. : 

The  action  was  brought  on  April  6,  1907,  to  recover  damages  for 
trespass  alleged  to  have  been  committed  by  this  defendant  by  rea- 
son of  its  operation  of  passenger  trains  upon  the  raih'oad  struc- 
ture in  Park  avenue,  opposite  tlie  ])remises  No.  1481  Park  avenue, 
the  northeast  corner  of  One  Hundred  and  Eighth  street.  The 
claim  to  damages  is  limited  to  the  time  of  tlic  plaintiff's  owner- 
ship of  the  premises  in  question,  to  wit,  from  January  4,  1889,  to 
April  29, 1896.  The  answer,  besides  setting  up  certain  denials  of  mate- 
rial allegations  of  the  complaint;  set  up  as  a  third  separate  defense: 
Tli.it  "  the  said  defendant  alleges  that  it  is  a  foreign  corporation, 
organized  under  the  laws  of  the  State  of  Connecticut,  and  that  pnr- 
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suaut  to  the  statute  in  such  case  made  and  provided,  by  instnitnent 
in  writing  under  the  seal  of  the  defendant  corporation  and  duly 
executed,  accompanied  by  tlie  written  consent  of  the  person  desig- 
nated, duly  filed  in  the  office  of  the  Secretary  of  State  on  the  28tli 
day  of  December,  1892,  it,  the  defendant,  duly  designated  Frank 
E.  Hall  as  a  person  flpon  whom  personal  service  of  a  summons  in 
any  action  brought  against  the  defendant  might  be  made,  said  desig- 
nation specifying  Grand  Central  Station,  New  York  City,  a  place 
within  the  State  of  New  York,  as  the  office  or  residence  of  the  per- 
son designated  as  aforesaid ;  that  said  designation  is  and  continu- 
ously since  the  said  2Sth  day  of  December,  1892,  has  been  in  full 
force  and  unrevoked,  and  the  place  specified  as  the  office  or  residence 
of  the  said  person  so  designated  is  and  continuously  since  the  said 
28th  day  of  December,  1892,  has  been  unchanged,  and  that  the 
pretended  cause  or  causes  of  action  set  forth  in  the  complaint  herein 
did  not,  ncr  did  either  of  them,  accrue  to  tiie  plaintiff  herein  within 
six  yeara  next  preceding  the  commencement  of  this  action." 

Plaintiff  demurred  to  this  defense  upon  the  ground  that  it  was 
insufficient  in  law  upon  the  face  thereof,  and  the  demurrer  was 
sustained. 

It  is  clear  that  the  time  during  which  the  right  to  sue  in  the 
courts  of  this  State  may  be  exercised  is  governed  by  statute. 
This  is  so  whether  natural  or  artificial  persons,  residents  or  non- 
residents are  litigants.  As  said  by  Sedgwick,  Ch.  J.,  in  Londrig- 
gan  v.  N.  F.,  N,  IL  c6  //.  R,  It,  Co,  (5  Civ.  Pioc.  Rep.  76) :  »*  If 
it  were  not  for  §  401,  Code  Civ.  Pro.,  the  limitation  of  the  time  of 
enforcing  civil  remedies  would  be  applied  to  all  defendants,  irre- 
spective of  their  being  in  or  out  of  the  State,  residents  or  non-resi- 
dents at  the  time  of  the  accruing  of  the  action  or  during  the  limited 
time."  Said  section  provides  that,  "  If  when  the  cause  of  action 
accrues  against  a  person  he  is  without  the  State,  the  action  may  be 
commenced  within  the  time  limited  therefor  after  his  return  into 
the  State.  If,  after  a  cause  of  action  has  accrued  against  a  persoh, 
he  departs  from  the  State  and  remains  continuously  absent  there- 
from for  the  space  of  one  year  or  more,  *  *  *  the  time  of  his 
absence  *  *  *  is  not  a  part  o'f  the  time  limited  for  the  com- 
mencement of  tlie  action.  But  this  section  does  not  apply  while  a 
designation  made  as  prescribed  in  section  four  hundred  and  thirty 
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or  ill  subdivision  second  of  section  four  hundred  and  thirty-two  of 
this  act  rctnains  in  force."  Section  432  of  the  Code  of  Civil  Pro- 
cedure is  entitled,  How  personal  service  of  summons  made  upon  a 
foreign  corporation,  and  provides  that ''  Personal  service  of  the  sura- 
1D0US  upon  a  defendant,  being  a  foreign  corporation,  jnnst  be  made 
by  delivering  a  copy  thereof,  within  the  State,  as  follows :  *  *  * 
2.  To  a  person  designated  for  the  purpose  by  a  writing,  under  the 
seal  of  the  corporation,  and  the  signature  of  its  president,  vice- 
president  or  other  acting  liead,  accompanied  with  the  written  con- 
sent of  the  pei'son  designated,  and  tiled  in  the  office  of  the  Secretary 
of  State.  The  designation  must  specify  a  place,  within  the  State,  as 
the  office  or  residence  of  the  pereon  designated  ;  and  if  it  is  within 
a  city,  the  street  and  street  number,  if  any,  or  other  suitable  desig- 
nation of  the  particular  locality.  It  remains  in  force  until  the 
filing  iu  the  same  office  of  a  written  revocation  thereof,  or  of  the 
consent,  executed  in  like  manner.     *     *     *." 

The  defense  demurred  to  sets  up  precise  compliance  with  this 
provision  of  law  in  regard  to  the  designation  of  a  person  upon 
whom  service  may  be  made.  The  leading  case  for  the  proposition 
that  a  foreign  corporation  may  not  plead  in  this  State  the  Statute  of 
Limitations  is  Olcott  v.  TitHja  IL  IL  Co.  (20  N.  Y.  210).  The  stat- 
ute construed  in  that  case  was  2  Revised  Statutes,  297,  section  27,  a 
re-enactment  of  1  Revised  Laws,  page  186,  section  5 :  "If  at  the 
time  when  any  cause  of  action  specified  in  this  article  shall  accrue 
against  any  pei*son  he  shall  be  out  of  this  State,  such  action  may  be 
commenced  within  the  terms  herein  respectively  limited  after  the 
return  of  such  person  into  this  State,  and  if  after  such  cause  of 
action  shall  have  accrued,  such  person  shall  depart  from  and  reside 
out  of  this  State,  the  time  of  his  absence  shall  not  be  deemed  ox 
taken  as  any  part  of  the  time  limited  for  the  commencement  of  such 
action."  The  reasoning  of  that  case  is  as  follows:  "The  provision 
is  that  if  at  the  time  the  cause  of  action  sliall  accrue  against  any  per- 
son he  shall  be  out  of  this  State,  such  action  may  be  commenced 
within  the  term  before  limited  after  the  return  of  such  person  into 
this  State.  But  suppose  the  person,  being  an  artificial,  corporate 
body,  legally  confined  to  the  territory  of  another  State,  cannot  by 
pojjsibility  return  here,  then  l»y  a  verbal  construction  of  the  sentence 
the  action  may  be  commenced*  at  any  time  ;  for  the  period  of  limi- 
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tation  will  never  commence  to  run.  *  *  *  If  the  consequence 
is  that  a  corporation  in  anotlicr  State  or  country  cannot  enjoy  the 
advantage  of  our  act  of  limitation,  the  same  is  true  of  a  natural 
person  domiciled  abroad  and  whose  circumstances  prevent  his  com- 
ing within  our  jurisdiction.  The  policy  of  our  law  is  that  no  per- 
sons, natural  or  artificial,  who  are  thus  circumstanced,  can  impute 
l.iches  to  their  creditors  or  those  claiming  to  have  rights  of  action 
a:;ainst  them  in  not  pursuing  thom  in  the  foreign  jurisdiction 
where  they  reside.  It  was  equitable  and  in  accordance  with  the 
policy  of  the  law  of  limitation  that  when  the  reason  for  excusing  the 
creditor  from  the  use  of  diligence  should  cease,  by  the  debtor  com- 
ing into  the  State,  the  obligation  to  use  diligence  should  again 
attach.  In  engrafting  this  policy  upon  the  statute,  the  Legislature 
made  use  of  general  words  which,  though  adequate  to  describe  a 
corporation,  did  not  contain  any  language  referring  specilically  to  a 
debtor  who  could  not,  by  its  constitution,  pass  from  one  territorial 
jurisdiction  to  another." 

In  the  cases  cited  by  the  respondent  following  the  Olcott  case, 
the  causes  of  action  accrued  prior  to  the  enactment  of  sections  401 
and  432  of  the  Code  adopted  in  1877,  or  there  was  no  proof  of 
compliance  with  the  statute  in  regard  to  the  filing  of  the  duly 
authenticated  designation.  Respondent  urges  Boardman  v.  Z.  S. 
cfe  M,  S.  li.  Co,  (84  N.  Y.  157).  While  that  case  was  decided  in 
March,  1881,  and  so  after  the  adoption  of  the  Code  of  Civil  Pro- 
cedure, the  cause  of  action  covered  a  period  from  1857  to  1863; 
and  while  the  court  did  say,  "We  are  also  of  opinion  that  the 
l)laintifFs  demand  is  not  barred  by  the  Statute  of  Limitations.  The 
claim  arose  originally  against  a  foreign  corporation.  *  *  *  A 
.foreign  corporation  sued  in  this  State  cannot  avail  itself  of  the 
Statute  of  Limitations.  {Olcott  v.  Tioffa  12.  JL  Co.,  20  K.  Y.  210 ; 
Tlwmpson  v.  Tioga  R.  li,  Co.,  36  Barb.  79.)  And  this  rule  obtains, 
although  it  has  before  the  connnencement  of  the  action  for  the  time 
specified  in  the  statute  continuously  operated  and  carried  on  a  rail- 
road in  this  State  and  has  property  and  officers  therein,  {/iathhnn 
V.  ^V.  C,  y?.  Co.,  50  N.  V.  650),  "  the  cases  cited  were  those  when  the 
statute  was  as  noted  in  the  Olcott  case,  and  there  is  no  allusion  in 
the  opinion  to  the  amendment  of  1877,  nor  any  suggestion  that  any 
designation  had  been  filed.     So,  for'  two  reasons,  that  the  cause  of 
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action  accrued  before  the  change  of  the  law,  and  thut  the  defendant 
failed  to  chiiin  or  prove  the  exemption,  that  case  is  not  control- 
ling upon  tlie  case  at  bar  nnder  the  existing  statute  and  tlie  facts 
pleaded. 

Tliis  question  did  arise  in  McClure  v.  Supreme  Lodge  (41  App. 
Div.  131),  decided  in  May,  1899,  and  there  Mr.  Justice  Spking  said  : 
"  The  defendant  being  a  foreign  corporation,  process  could  not  be 
served  upon  it,  and  like  any  non-resident,  the  Statute  of  Limitations 
would  not  innre  to  its  benefit.  But  the  Code  of  Civil  Procedure, 
eection  432,  subdivision  2,  provides  that  the  corporation  may 
designate  a  |)er8on  upon  whom  service  can  be  made ;  and  if  that  is 
complied  with,  the  reason  for  the  suspension  of  the  statute  does  not 
exist.  In  this  case,  however,  the  attempt  to  designate  such  person 
was  inadequate.  The  section  mentioned  provides  the  manner  of 
making  this  designation,  and  three  essential  things  were  omitted  in 
this  endeavor:  1.  It  failed  to  designate  the  place  where  the  service 
could  be  made.  2.  It  lacked  the  consent  of  the  person  designated. 
3.  It  was  not  filed  in  the  ofiice  of  the  Secretary  of  State.  Inasmuch 
as  the  defendant  is  asserting  its  compliance  with  law  in  invalidating 
a  certificate  duly  issued,  it  nmst  show  a  fairly  strict  conformity  to 
the  law." 

This  is  judicial  recognition  of  the  force  and  effect  of  the  Code 
provision,  and  authorizes  the  deduction  that  if  said  provision  had 
been  complied  with  the  defense  would  have  been  held  good. 

It  seems  to  me  clear  that  if  a  foreign  cor|)oration  has  strictly 
complied  with  the  provisions  of  subdivision  2  of  section  432,  it  may 
invoke  the  defense  of  tire  Statute  of  Limitations.  It  must  be  con- 
ceded that  the  Legislature  has  full  power  to  determine  how  and 
when  a  foreign  corporation  may  be  sued  and,  nnlcss  prevented  by 
constitutional  provisions,  what  defenses  it  may  interpose.  Unless 
tliese  two  sections  read  together  mean  that  the  statute  may  be  inter- 
posed when  the  designation  provided  for  has  been  made,  the  excej)-  ; 
tion  provided  for  in  section  401  is  absolutely  meaningless.  We  are 
not  permitted  so  to  construe  a  statute.  Wo  are  to  give  force  and 
effect  to  all  of  the  language,  and  if  there  is  a  fair  and  reasonable 
construction  possible,  that  must  be  adopted.  Complete  rejection  of 
language  is  nullification,  and  not  interpretation. 
App.  Div.  -Vol.  CXXIV         14 
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I,  therefore,  reach  the  conclusion  that,  the  judgment  appealed 
from  must  be  reversed,  with  costs,  and  the  demurrer  overruled, 
with  costs  to  the  appellant. 

Patterson,  P.  J.,  McLaughlin,  Laughun  and  Scorr,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with 
costs,  w-ith  leave  to  plaintiff  to  withdraw  demurrer  on  payment 
of  costs. 


Knickerbocker  Trust  Company  and  William  B.  Randall,  as 
Trustees,  Respondents,  v.  O'Rourke  Engineering  Construction 
Company,  Appellant.     (Action  No.  1.) 

First  Department,  February  7,  1908. 

Bailment  — bread!  of  warranty  as  to  performance  of  leased  cars  —  facts 
showing  waiver  by  lessee. 

A  lessee  of  cars  warranted  to  carry  and  clump  certaiu  grades  of  txcavuted  mate- 
rials who  wislies  to  rescind  for  breach  of  warniiity  by  the  lessor  mnist  act 
promptly  upon  the  discovery  of  the  fraud  or  breach  of  warranty.  If  it  sleeps 
upon  its  right,  or  expressly  affirms  the  contract,  or  docs  acts  inconsistent  with 
disaffirmance,  it  loses  the  right  to  rescind. 

When  such  lessee  on  discovering  that  the  cars  will  not  handle  excavated  rock,  at 
warranted,  informs  the  lessor  that  it  is  desirous  of  sub-le:i.«<iug  sr.ch  cars  as  is 
cannot  use,  and  the  lessor  without  absolutely  ngieeing  to  procure  sub-leaser 
undertakes  to  endeavor  to  do  so  for  Uie  benefit  of  the  lessee,  there  is  a  waives 
by  the  latter  of  any  right  to  disaffirm  or  rescind  the  original  lease  because  of 
the  breach  of  warranty  as  to  i)erforinance. 

Appeal  by  the  defendant,  tlie  O'Rourke  Engineering  Construe- 
tioTi  Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kew  York  on  the  23d  day  of  January,  1907,  upon  the  verdict  of  a 
jury  rendered  by  direction  of  the  court  after  a  trial  at  the  Xew 
York  Trial  Term,  and  also  fi'om  an  order  entered  in  said  clerk's 
office  on  the  25th  day  of  January,  1907,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  mimites. 
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Z.  Laflln  Kdlofjg^  for  the  appellant. 

Herbert  Barry ^  for  the  respondents. 

Scott,  J. : 

Tlie  defendant  appeals  from  a  judgment  entered  upon  a  verdict 
directed  in  favor  of  plaintiffs.  The  action  is  for  the  rental  of  cer- 
tain dump  cars  leased  to  defendant  and  known  as  Goodwin  cars. 
The  defendant  was  the  contractor  for  certain  improvements  pro- 
p<>sed  to  be  made  by  the  New  York  Central  and  Hudson  Kiver 
Raih'oad  Company  at  and  about  its  terminal  in  Fourth  avenue  in 
the  city  of  New  York.  The  w^ork  to  be  done  inchided  a  vast 
amount  of  excavation,  it  being  contemplated  that  the  excavated 
material  should  be  loaded  on  cars  and  taken  to  various  points  on 
the  line  of  the  railroad  where  iiHing  was  recpiircd.  As  it  would  be 
necessary  to  run  these  cars  over  the  permanent  tracks  in  use  for 
passengers  and  freight  trains  it  was  desirable  that  cars  should  be 
used  which  would  carry  loads  of  excavated  material  without  spilling, 
and  that  would  dump  it  on  one  side  of,  and  clear  of  the  track. 
After  considering  the  comparative  advantages  of  a  number  of  pat- 
terns of  cars  the  defendant  finally  selected  the  Goodwin  car  and 
leased  sixty -nine  of  them  at  an  agreed  per  diem  rental.  The  pres- 
ent action  is  for  the  unpaid  rental  of  thirty-one  of  these  cars,  and 
no  question  of  amount  is  involved  as  it  was  stipulated  at  the  trial 
liow  much  the  plaintiffs  would  be  entitled  to  recover  if  so  entitled  at 
all.  The  leases  to  defendant  were  originally  made  by  the  Goodwin 
Car  Company,  the  manufacturers  of  the  cars,  but  subsequently  in 
conformity  M^itli  a  trust  agreement  between  the  plaintiffs  and  the 
Goodwin  Car  Company,  and  at  the  request  of  the  latter  sub- 
stituted leases  w^cre  executed  by  plaintiffs  to  defendant.  The 
cars  were  received  by  defendant  in  October,  1903,  and  in  a  very  few 
months  they  proved  to  be  unfitted  for  defendant's  purposes  so 
far  as  concerned  the  handling  of  rock  blasted  during  the  course 
of  the  excavation.  The  defendant  scenis  to  have  complained, 
as  early  as  February,  1904-,  that  the  cars  would  not  do  the  work 
expected  of  them,  and  from  that  time  on,  and  especially  from 
May,  1904,  correspondence  was  carried  on  between  defendant  and 
the  Goodwin  Company  respecting  the  inadequacy  of  the  cars 
for  the  work  required  of  them,  which  culminated  in  August,  1904, 
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ill  the  sub-leasing  agreement  to  be  hereafter  referred  to.  In  con- 
sidering whether  or  not  a  verdict  against  defendant  was  rightly 
directed  it  becomes  necessar}-  to  consider  the  affirmative  defense  as 
outlined  in  the  answer,  for  it  is  upon  this  that  defendant  relies.  It  is 
alleged  as  to  each  lease  (for  there  are  two  involved  in  the  action) 
that  it  was  entered  into  "  upon  the  false  and  fraudulent  representa- 
tion "  by  circulars,  photographs,  verbal  statements  and  writings 
''  that  the  Goodwin  cars  could  handle  all  kinds  of  rock  excavation 
of  any  size  and  could  do  the  work  of  the  defendant  under  its  con- 
tract with  the  New  York  Central  and  Hudson  River  Kailroad 
Company  in  the  shortest  possible  tune  and  at  the  least  cost  per 
cubic  y^rd,"  and  "that  thereafter  and  upon  a  trial  of  the  said 
cars  *  *  *  it  was  found  that  the  representations  made  by  the 
said  Goodwin  Car  Company  were  false  and  untrue,  and  that  the 
said  cars  w-ere  wholly  unable  to  remove  rock  of  all  sizes  or  to 
do  the  work  of  the  defendant"  under  its  contract.  Almost  all 
of  the  record  is  taken  up  with  evidence  tending  to  show  the  state- 
ments and  representati<.':m  made  by  the  officere  of  the  Goodwin 
Car  Company  as  to  what  their  cars  could  do,  and  to  establish 
the  fact  that  the  cars  couil  not  do  the  work  required  of  them.  If  the 
defense  rested  upon  the  question  whether  or  not  the  representations, 
or  more  pi'operly  warranties,  were  made  as  alleged,  and  that  thecai-s 
failed  to  do  what  they  had  been  represented  or  warranted  to  do, 
there  would  certainly  be  enough  in  the  evidence  to  carry  the  case 
to  the  jury.  This  is  not,  however,  the  defense  as  pleaded.  The 
defendant  goes  on  to  allege  that  upon  the  discovery  of  the  inadequacy 
of  the  cars  and  in  ilay,  1904,  he  refused  to  proceed  further  under 
the  lease,  or  to  pay  further  therefor,  and  offered  and  tendered  back 
to  the  plaintiffs  and  the  said  Goodwin  Car  Company  the  cars  so 
leased ;  that  thereafter  and  upon  the  4th  day  of  August,  1904,  an 
agreement  was  entered  into  with  the  Goodwin  Car  Company  (with 
the  consent  and  approval  of  the  plaintiffs)  that  fiftj-six  cars  then  in 
possession  of  defendant  and  including  the  cars  on  which  rental  is 
sought  to  be  recovered  in  tliis  action  should  be  sub-leased  by  the 
Goodwin  Car  Company  in  the  name  of  defendant,  and  the  rentals 
received  under  the  sub-lease  be  paid  over  to  the  plaintiffs ;  that  it 
was  further  covenanted  in  said  agreement  that  the  said  Goodwin 
Car  Company  would  not  manufacture  any  new  cars  for  the  purpose 
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of  leasing  the  same  in  competition  with  any  of  tlie  cars  made  under 
said  lease,  and  for  which  they  had  agreed  to  procure  sub-leases  and 
would  have  the  right  to  build  only  sneh  additional  cars  as  would 
not  fairly  be  considered  to  be  put  into  competition  with  those  cars 
covered  under  the  leases ;  that  thereafter  and  until  the  16th  day  of 
June,  1905,  the  plaintiffs  and  the  Goodwin  Car  Company  proceeded 
under  said  modified  agreement  and  many  of  the  cars  were  leased  as 
therein  provided  and  some  of  the  rents  received  therefor  applied  as 
agreed;  that  the  plaintiffs  and  the  Goodwin  Car  Company  have 
wholly  failed  to  carry  out  and  perform  the  agreement,  and  have 
not  performed  and  carried  out  the  same  in  good  faith,  and  have 
failed  to  sub-lease  the  said  cars  as  called  for  in  said  agree- 
ment, and  in  attempting  to  lease  the  same ;  that  they  have 
manufactured  new  cars  and  have  sold  the  same,  which  have  come 
into  competition  with  those  leased  by  defendant ;  that  thereupon 
and  upon  learning  the  facts  the  defendant  elected  to  treat  the 
said  contract  as  rescinded,  and  on  or  about  June  10,  1905,  duly 
notilied  plaintiffs  to  that  effect  and  tendered  back  the  cars.  It  will 
be  observed  that  tlie  defendant  does  not  rest  its  defense  upon  a 
rescission  of  the  original  contract  of  leasing  alone,  but  relies  upon 
its  right  to  have  rescinded  that  contract  and  the  breach  of  the  sub- 
sequent agreement  of  sub-leasing.  It  is  quite  clear  that  it  could  not 
have  successfully  defended  upon  any  attempted  rescission  of  the 
original  contract  with  plaintiff,  for  no  such  rescission  was  shown. 
If  we  assume  that  the  evidence  showed  that  the  lease  was  induced 
hy  certain  representations  on  the  part  of  the  Goodwin  Company  as 
to  what  the  cars  would  do,  and  that  those  re|)resentations  w^ere  not 
fulfilled,  it  may  be  that  the  defendant  would  have  been  justified  in 
pesciiiding  the  contract  and  tendering  back  the  cars,  but  it  is  elemen- 
tary that  a  purchaser  or  lessee  wishing  to  rescind  for  such  a  reason 
must  act  promptly  upon  discovery  of  the  fraud  or  of  the  breach  of 
tlie  warranty.  If  he  sleeps  upon  his  rights  or  expressly  affirms  the 
contract  or  does  acts  inconsistent  with  disaffirmance  he  loses  the 
right  to  rescind.  The  allegations  in  the  answer  that  in  May,  1904, 
the  defendant  notified  plaintiffs  of  the  ascertained  inadequacy  of  the 
cars,  and  that  it  refused  to  proceed  further  under  the  lease  or  to  pay 
further  therefor  and  tendered  back  the  cars  are  not  borne  out  by 
the  proofs.     On  May  17, 1904,  defendant  wrote  to  the  Goodwin  Car 
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.Company  as  follows :  "  "We  have  at  the  present  time  69  of  your  cars 
in  service,  but  in  consequence  of  the  large  proportion  of  rock  which 
we  are  handling  we  cannot  keep  them  all  employed.  It  would 
oblige  us  very  much  if  you  would  arrange  to  take  25  of  these  cars 
off  our  hands,  which  I  presume  you  can  readily  do,  as  the  cars  are 
most  excellent  for  handling  any  kind  of  material,  excepting  rock." 
To  this  the  Goodwin  Car  Company  replied:  "While  wo  cannot 
obligate  ourselves  in  any  maimer  to  relieve  you  of  any  of  the  cars  on 
hand,  yet  we  will  take  the  matter  up  promptly  and  any  opportunity 
we  have  for  leasing  the  cars  we  will  present  to  j^ou  for  consideration." 
The  defendant  replied  to  this  letter  as  follows  :.  "  Your  favor  of 
May  19th,  in  regard  to  sub-leasing  for  us  certain  of  your  cars  which 
we  now  have  under  lease,  came  duly  to  hand.  T^e  trust  that  you  will 
give  this  matter  your  immediate  attention,  for  as  pointed  out  to  yon, 
you,  the  cars  we  are  desirous  of  suJhleasing  are  of  practically  no  use  to 
us  at  present."  In  this  correspondence  there  is  certainly  no  attempt 
to  rescind  the  lease,  and  no  hint  that  any  ground  existed  which  would 
justify  a  rescission.  In  August,  1904,  the  agreement  as  to  sub- 
leasing the  cars  was  made  substantially  as  alleged  in  the  answer.  It 
was  embodied  in  certain  letters  between  defendant  and  the  Good- 
win Car  Company,  dated  respectively  August  2,  4  and  9,  1904. 
The  Goodwin  Car  Company  did  not  undertake  absolutely  to  obtain 
sub-leases,  but  merely  undertook  to  attempt  and  endeavor  to  do  so. 
It  was  agreed  that  thirteen  of  tlie  cars  should  be  retained  by  defend- 
ant on  its  work,  and  that  as  to  the  remaining  fifty-six  the  leases  of 
them  to  defendant  and  its  obligations  thereunder  were  not  altered, 
the  defendant  authorizing  the  Goodwin  Company  to  procure  sub- 
lessees to  whom  the  defendant  would  execute  sub-leases,  and  the 
Goodwin  Company  on  its  part  agreed  as  to  the  manufacture  of  new 
cars  as  alleged  in  the  answer.  If  anything  were  needed  to  establish 
defendant's  express  waiver  of  any  right  to  disaffirm  or  rescind  the 
original  contract  it  is  furnished  by  this  agreement  as  to  sub-leasing. 

As  to  this  last  agreement  tliere  is  not  the  slightest  evidence  that 
the  Goodwin  Company  did  not  attempt  in  good  faith  to  perform 
what  it  had  undertaken  to  do,  or  that  it  violated  its  agreement  not 
to  put  cars  on  the  market  in  competition  with  tlie  cars  leased  to 
defendant. 

The  defendant  failed  at  every  vital  point  to  establish  its  defense. 
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and  there   was  nothing  to  snbmit  to  the  jury.     The  verdict  was, 
tlierefore,  rightly  directed. 
Tlie  judgment  and  order  should  be  affirmed,  with  costs. 

Patterson,   P.   J.,   McLaughlin,  Laughltn  and  Clarke,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


The  People  of  the  State  or  New  York,  Respondent,  v.  George 

I>.  McClellan,  Appellant,  Impleaded  with  William  R.  Hearst, 

Defendant. 

First  Department,  February  7,  1908. 

Election  —  quo  warranto  to  oust  public  officer — bill  of  particidars  as  to' 
districts  in  which,  votes. were  illegally  cast  —  particulars  as  to  results 
of  opening  ballot  boxes  not  required. 

When  in  an  action  of  quo  warranto  brought  by  the  Attorney- General  for  the  pur- 
pose of  ciusting  the  mayor  of  the  city  of  New  York  from  office  upon  the  ground 
that  illegal  votes  were  counted  in  his  favor  and  that  persons  not  registered 
were  permitted  to  vote,  etc.,  tlie  plaintiff  has  been  ordered  to  give  a  bill  of 
particulars  as  to  what  particular  districts  of  the  city  he  expects  to  show  the 
fraud  or  errors  alleged  in  the  complaint,  and  has  served  particulars  which 
though  not  fully  complying  with  the  requirements  of  the  order,  are  stated  by 
him  to  be  as  precise  as  he  is  able  to  furnish,  the  defendant's  motion  that  the 
plaintiff  be  required  to  give  more  specific  particulars  as  to  the  districts  in  which 
said  frauds  were  perpetrated,  or  in  default  be  precluded  from  giving  evidence 
of  miscounts  in  districts  not  named  should  be  granted. 

So,  too,  he  should  be  required  to  give  particulars  as  to  voting  by  unregis- 
tered persons  and  as  to  duplicate  votes  cast  by  any  person,  as  evidence  on 
these  subjects  can  be  obtained  outside  the  ballot  boxes,  and  in  the  absence  of 
such  particulars  he  should  be  precluded  from  giving  evidence  thereof. 

But  while  the  particulars  should  specify  the  districts  in  which  it  is  claimed  that 
frauds  and  irregularities  occurred,  and  the  proof  should  be  limited  to  districts 
so  specified,  it  would  be  inequitable  to  require  particulars  as  to  the  actual  state 
of  the  vote  in  each  district  as  the  same  will  be  disclosed  upon  the  opening  of 
the  ballot  boxes. 

Appeal  by  the  defendant,  George  B.  MeClellan,  from  an  order 
of  the  Supreme  Conrt,  made  at  the  New  York  Special  Term  and 
entered  in  the  "office  of  the  clerk  of  the  county  of  New  York  on  the 
8th  day  of  January,  1908. 
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Eugene  Lamh  Richards^  Jr,^  for  the  appellant. 
Cla/rence  «/.  Shearn^  for  the  respondent. 

Scott,  J. : 

The  defendant  McCIellan  appeals,  from  an  order  denying  his 
motion  that  the  Attorney-General,  representing  the  plaintiff,  be 
precluded  from  giving  any  evidence  of  the  allegations  contained 
in  paragraph  or  subdivision  VI  of  the  amended  and  supplemented 
complaint;  that  he  be  required  to  more  fully  comply  than  he  had 
done  with  the  order  of  October  31,  1907,  by  giving  further  par- 
ticular of  the  allegations  contained  in  paragraphs  IV,  VII  and 
VIII  of  the  amended  and  supplemental  complaint;  that  he  be 
required  to  give  further  particulars  of  the  allegations  contained  in 
paragraph  V  of  said  complaint,  and  that  in  default  of  giving  such 
particulars  he  be  precluded  from  giving  any  evidence  of  any  mis- 
count of  votes  in  any  election  district  respecting  which  full  particulai's 
are  not  delivered. 

The  action  is  in  quo  warranto  brouglit  by  the  Attorney-General 
upon  his  own  initiative,  without  the  interposition  of  any  relator,  and 
has  for  its  purpose  the  ousting  of  the  appellant  from  the  office  of 
mayor  of  the  city  of  New  York  and  the  installation  into  that  office 
of  the  defendant  Hearst,  who  did  not  appear  on  the  motion  below, 
and  takes  no  part  in  this  appeal.  The  amended  and  supplemental 
complaiTit  above  referred  to,  which  is  unverified,  charges  that  at  the 
general  election  held  in  the  city  of  New  York  on  November  7, 1905, 
for  the  purpose  of  electing  a  mayor  for  the  city,  various  frauds, 
irregularities  and  mistakes  were  committed  in  "each  and  every 
district"  in  the  said  city.  It  is  alleged  (T"  IV)  that  ballots 
which  were  lawfully  marked  and  cast  for  Hearst  for  the  said  office 
of  mayor  were  counted  as  having  been  lawfully  cast  for  McCIellan, 
and  so  included  in  the  return  ;  that  (T  V)  ballots  illegally  marked 
either  in  the  circle  at  the  head  of  the  Democratic  column  (in  which 
McClellan's  name  appeared)  or  in  the  voting  space  in  front  of  the 
name  of  McCIellan,  and  by  reason  of  said  marking  illegal  and  void, 
were  counted  as  lawful  ballots  in  favor  of  McCIellan,  and  so  included 
in  the  returns  ;  that  (^  VT)  men  were  permitted  to  vote  for  McCIel- 
lan who  had  not  registered,  and  men  were  permitted'to  vote  and  did 
vote  more  than  once  for  McCIellan,  said  votes  being  counted  as 
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legal  votes  for  McClellan,  and  so  included  in  the  returns;  that 
(^  YII)  the  election  inspectors  failed  aiid  omitted  to  count  and 
return  as  cast  ballots  that  were  lawfully  marked  and  cast  for  Hearst ; 
that  (T  VllI)  votes  were  entered  and  embodied  in  the  returns  as 
having  been  cast  for  McClellan,  which  had  not  been  voted  and  cast 
at  all.  It  is  obvious  that  this  complaint  aflorded  no  information  to 
the  present  appellant  as  to  what  he  would  be  required  to  meet  when 
the  case  came  to  trial,  and  conseqnently  afforded  him  no  opportu- 
nity to  properly  prepare  for  trial.  A  proper  case  was,  therefore, 
presented  for  a  bill  of  particulars  {People  ex  rel,  Swinburne  v. 
Nolan^  03  How.  Pr.  271),  and  upon  appellant's  motion  such  a  bill 
was  ordered  on  October  31,  1907.  The  Attorney-General  made 
no  attempt  to  comply  with  this  order  within  the  time  prescribed 
therein,  nor  until  a  motion  was  made  by  appellant  on  December 
4,  1907,  that  he  be  precluded  from  giving  any  evidence  concerning 
the  matters  respecting  which  particulars  had  been  ordered  to  be 
famished.  Upon  this  motion  an  order  was  made  opening  the 
default  of  the  Attorney-General,  and  giving  him  further  time  to 
serve  a  bill  of  particular's,  and  providing  that  he  should  be  precluded 
from  giving  evidence  unless  within  a  time  stated  in  the  order  he 
should  make  and  serve  the  verilied  bill  of  particulars  directed  by 
the  order  of  October  31,  1907. 

In  response  to  that  order  he  served  a  bill  of  particulars  which 
covers  many  printed  pages,  but  which  does  not  fully  comply  with 
the  requirements  of  the  order  of  October  31,  1907.  It  is  quite 
manifest  that  if  the  order  now  appealed  from  be  allowed  to  stand, 
and  the  Attorney-General  be  neither  required  to  give  further  par- 
ticulars nor  be  precluded  from  giving  evidence  concerning  matters 
not  particularized,  the  appellant  will  be  in  no  better  position  than 
he  was  when  the  complaint  was  served,  and  the  orders  of  October 
31  and  December  11,  1907,  will  be  practically  nullitied. 

Tho  importance  and  propriety  of  a  proper  bill  of  particular  in 
tlie  present  case  cannot  be  doubted.  The  city  of  New  York  is 
divided  into  nearly  two  thousand  election  districts,  and  the  com- 
plaint alleges  every  kind  of  possible  fraud  and  mistake  to  have  been 
committed  in  each  and  every  of  these  districts.  We  are  bound  to 
assume  that  the  Attorney-General  based  his  complaint  upon  some 
knowledge,  or  upon  information  which  he  deemed  to  be  reliable,  and 
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that  he  is  in  jiossession  of,  or  will  be  able  to  produce,  evidence  to 
sustain  the  allegations  of  his  complaint  with  respect  to  at  least  a 
sufficient  number  of  districts  to  overcome  the  declared  majority  in 
favor  of  the  appellant.  The  latter  should,  therefore,  be  apprised 
i\s  to  what  particular  districts  it  is  expected  to  show  that  fraud  or 
error  was  perpetrated  and  the  nature  of  the  fraud  or  error  claimed 
to  have  occurred  in  each  district.  As  is  said  by  Mr.  McCrary 
in  his  work  on  Elections :  "  It  is  not  desirable  to  encourage 
groundless  or  frivolous  contests.  If  the  complainants  have  a  solid 
basis  for  their  complaint  they  can  readily  specify  the  facts  upon 
which  they  rely,  and  if  tliey  have  not  such  solid  basis  it  is  better 
that  they  be  not  permitted  to  proceed."  (4th  ed.  §  437.)  In 
People  exrel,  Swinhurne  v.  Nolan  {^'d  IIow.  Pr.  271)  a  motion  was 
made  for  a  bill  of  particulars  in  a  case  similar  to  the  present,  and 
the  necessity  and  propriety  of  requiring  such  a  bill  to  be  furnished 
Wiis  very  clearly  pointed  out.  The  appellant  having  received,  as  the 
complaint  concedes,  a  certificate  of  election,  is  entitled  to  stand 
upon  that  until  his  right  to  have  received  it  is  successfully- 
impeached,  and  the  burden  of  so  impeaching  it  rests  throughout 
upon  the  plaintiff.  The  appellant,  however,  is  entitled  to  know 
the  nature  of  the  attack  that  is  to  be  made  upon  his  title,  and  the 
points  at  which  it  is  to  be  attacked,  in  order  that  he  may  properly 
prepare  for  trial  and  guard  himself  against  surprise.  Especially 
necessary  is  it  that  he  shall  be  informed  of  the  particular  election 
districts  claimed  to  have  been  affected  by  fraud  or  error. 

Owing,  no  doubt,  to  the  policy  which  prevailed  in  this  State  from 
1799  to  1895  that  all  ballots  should  be  destroyed  as  soon  as  the 
count  had  been  made  and  declared,  we  have  few  precedents  in  this 
State  bearing  upon  the  course  and  conduct  of  a  trial  in  which  it  is 
desired  to  open  ballot  boxes  and  recount  or  scrutinize  the  contents. 
It  is  settled,  however,  upon  the  highest  authority  that  before  any 
ballot  box  can  be  opened  for  such  purpose  it  must  be  shown  with 
reasonable  certainty  that  it  has  been  kept  undisturbed  and  inviolate. 
{People  ex  reL  Dalleij  v.  LiiyliigatoJi,  79  X.  Y.  279.) .  And  although 
the  burden  of  thus  showing  is  cast  upon  the  plaintiff,  the  defendant 
is  entitled  to  an  opportunity  to  controvert  the  evidence  in  that  regard. 
It  seems  also  to  be  well  settled  that  before  any  box  can  be  opened 
there  must  be  preliminary  evidence  tending  to  show  some  miscon- 
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duet,  omission  or  error  with  respect  to  the  counting  or  returns  from 
the  election  district  in  which  the  box  was  used.  This  rule  is  laid 
down  in  McCrary  on  Elections  (4th  cd.  §  485),  and  is  supported  by 
&  number  of  decisions  in  other  jurisdictions  than  our  own.  {Kiieass' 
Case,  2  Pare.  [Penn.]  Eq.  Cas.  571 ;  BertoUCs  Case,  3  Penn.  Dist. 
Rep.  643 ;  15  Cyc.  429,  and  cases  cited.)  In  Peoj)le  ex  rel,  Dailey 
y,  Livingston  {supra)  the  late  Judge  Jasper  W.  Gilbert,  who 
presided  at  the  trial,  ruled  "  that  the  contents  of  no  box  should  be 
allowed  to  be  recounted  without  preliminary  evidence  tending  to 
show  so!ne  misconduct  on  the  part  of  the  canvasser,  or  error  or 
omission  or  evidence  tending  to  that  effect  in  the  returns."  (See 
Court  of  Appeals  Cases,  vol.  663,  No.  1,  fol.  128,  in  N.  Y.  State  Law 
Library  ;  also  case  in  library  X.  Y.  City  Bar  Assn.)  This  ruling  was 
referred  to  and  quoted  in  the  opinion  in  the  Court  of  Appeals  with- 
outexpress  approval  or  disapproval.  That  court  may  be  said,  however, 
to  have  given  it  tacit  approval  becausie  the  case  was  sent  back  for 
retrial  upon  other  grounds,  and  if  the  court,  its  attention  having  been 
called  to  the  ruling,  had  disapproved  it  would  hardly  have  failed  to 
so  iiftimale  to  save  error  upon  that  ground  upon  the  new  trial.  If 
that  rule  is  to  be  applied  on  the  trial  of  the  present  case  it  is 
important,  in  the  interests  of  justice,  that  the  defendant  should  be 
specifically  informed  as  to  what  districts  it  will  be  attempted  to 
show  fraud  or  irregularity  to  the  end  that  he  may  be  prepared,  if 
the  facts  justify  it,  to  rebut  or  controvert  such  proof.  The  plaintiff 
opposes  the  present  motion  mainly  u[)on  the  grounds  that  the  order 
required  more  precise  and  particular  specifications  than  should  have 
been  required  in  aji  action  like  the  present.  It  is  urged  on, the 
other  hand  that  the  plaintitf  should  not  now  be  heard  to  question 
the  form  of  the  order  for  a  bill  of  particulars,  or  to  object  to  the 
precision  and  particularity  of  specifications  called  for  by  it,  for  if 
the  order  was  more  stringent  in  these  respects  than  it  should  iiave 
been  the  remedy  was  by  an  api)oal  from  that  order,  which  remedy 
the  plaintiff  omitted  to  pui-sne,  and  has  permitted  its  time  to  appeal 
to  expire.  If  this  were  a  litigation  merely  ailocting  tlie  parties  to  it 
this  court  would  lie  justified  in  holdinij^  [ilaintilT  strictly  to  the  terms 
of  the  original  order.  {WtxUfn  v.  Wef<ton,  Xo.  1,  68  App.  Div. 
•J^^.)    The  action,  however,  is  one  of  considerable  public  interest 
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and  importance,  and  for  that  reason  more  latitude  may  properly  be 
allowed  than  would  be  allowed  in  a  purely  private  controversy. 

The  order  for  the  bill  of  particulars  contained  five  clauses  or 
paragraphs.     The  1st,  4th  and  5th  clauses  or  paragraphs  required 
the  plaintiff  to  state  particularly  each  election  district  wherein,  (1) 
ballots  lawfully  marked  and  cast  for  Hearst  were  counted  as  having 
been  cast  for  McClellan ;  (2)  the  inspectore  of  election  failed  and 
omitted  to  count  ballots  that  were  lawfully  marked  and  wist  for 
Hearst;  and  (3)  votes  were  counted  for  McClellan  which  had  not 
in  fact  been  voted  or  cast  at  all.     It  is  also  required  that  there  shall 
be  stated  the  number  of  each  of  the  specified  ballots  cast  in  each 
district,  and  whether  straight  or  split  ballots,  and  the  names  of  the 
inspectors  of  each  district  who  committed  the  faults  complained  of. 
In  response  to  these  requirements  the  Attorney-General  has  served 
a  long  table  or  schedule  in  which  he  has  set  forth  by  number  a 
great  many  election  districts  in  which  he  charges  that  one  or  other 
of  the  foregoing  irregularities  existed,  without  attempting  to  classify 
them,  as  contemplated  by  the  order.     As  to  many  of  the  districts  a 
statement  is  given  as  to  the  number  of  votes  claimed  to  have  been 
wrongfully  counted,  or  omitted  from  the  count,  and  as  to  many 
others  no  such  number  is  stated.     In  our  opinion,  while  it  is  right 
and  reasonable  that  the  Attorney-General  should  specify  the  dis- 
tricts in  wliich  it  is  claimed  that  frauds  and  irregularities  occurred, 
and  should  be  limited  in  his  proof  to  the  districts  so  specified,  it 
would  not  be  right  or  reasonable  to  tie  him  down  in  advance  to  a 
statement  of  what  will  be  disclosed  upon  a  scrutiny  of  the  ballots  as 
to  the  actual  state  of  the  vote  in  each  district.     The  purpose  of  the 
action  is  to  determine  the  truth  by  the  ascertainment  of  the  facts 
according  to  law  and  the  rules  of  evidence.     When  the^  plaintiff 
shall  have  laid  the  foundation  for  opening  a  ballot  box,  the  fact  as 
to  what  the  vote  actually  was  is  to  be  determined  by  the  ballots 
found  in  the  box,  and  not  by  what  the  Attorney-General  may  now 
guess,  for  he  cannot  know  what  will  be  found  to  be  the  fact.      So 
far  as  concerns  the  particulars  furnished  under  the  three  heads 
above  recited,  we  are  of  opinion  that  the  Attorney-General  has  fur- 
nished all  the  information  he  should  be  required  to  furnish,  but 
that  he  should  be  precluded  from  giving  evidence  as  to  frauds    and 
irregularities  in  any  other  election  district  than  those  which  he   liaa 
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specified.  As  to  the  charges  in  the  6th  paragraph  of  the  complaint, 
as  to  voting  by  nn registered  persons,  and  as  to  voting  more  than 
once  by  any  person,  no  particulars  whatever  have  been  given,  and 
no  reason  is  suggested  why  such  particulars  should  not  be  furnished. 
Whatever  evidence  there  is  on  this  subject  is  outside  of  the  ballot 
boxes.  Unless  the  appellant  has  such  information,  he  will  be  power- 
less to  prepare  for  trial  upon  this  specification  of  fraud,  and  for 
lick  of  particnlai*s  the  Attorney-General  should  be  precluded  from 
giving  any  evidence  under  this  paragraph  of  the  complaint.  It 
a;ipears  to  be  conceded  that  the  bill  of  particulars  sufHciently  com- 
plies with  the  order  in  so  fur  as  concerns  subdivision  V  of  the  com- 
plaint, which  charges  that  illegally  marked  ballots  were  counted  as 
legal  ballots  cast  for  McClellan. 

The  Attorney-General  has  verified  his  bill  of  particulars,  and 
states  that  he  is  unable,  further  than  he  has  done,  to  give  with  the 
particularity  and  precision  required  by  the  order  for  a  bill  of  par- 
ticulars, any  otlicr  or  further  bill,  since  full  and  complete  informa- 
tion is  only  to  be  had  from  an  inspection  of  the  ballots  contained  in 
the  several  boxes  containing  the  voted  ballots  of  said  election.  We 
can  readily  see  that,  in  the  nature  of  things,  this  statement  is  prob- 
ably quite  accurate.  It  would  be  useless,  therefore,  to  order  a  fur- 
ther bill  of  particulara.  It  follows  that  the  order  appealed  from 
must  be  reversed,  and  the  appellant's  motion  granted  to  the  extent 
of  precluding  the  plaintiff  from  giving  any  evidence  under  para- 
graph or  subdivision  VI  of  the  amended  and  supplemental  com- 
plaint, and  further  precluding  it  from  giving  any  evidence  of 
fraud,  error,  omission  or  mistake  as  charged  in  paragraphs  or  sub- 
divisions IV,  VII  and  VIII  of  said  complaint,  except  with  regard 
to  the  election  districts  specified  in  the  first  table  or  schedule  in  the 
bill  of  particulars,  witliout  costs  to  either  party  in  this  court. 

Patterson,  P.  J.,  McLaughlin  and  Clarke,  JJ.,  concurred. 

Laughlin,  J.  (concurring) : 

In  concurring  with  Mr.  Justice  Scott  I  deem  it  proper  to  make 
one  or  two  observations.  On  the  record  before  us  it  is  not  shown 
that  there  were  common  errors  in  the  count,  either  through  mistake 
or  design,  in  a  sufBcient  number  of  election  districts  to  render  it 
probable  that  such  errors  were  committed  in  the  districts  not  speci- 
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fied.  In  large  cities  inspectors  of  election  usually  receive,  in  advance 
of  the  election,  instructions  with  respect  to  their  duties  from  or  by 
direction  of  the  respective  parties.  This  is  calculated  to  result  in 
uniform  rulings  on  questions  arising  on  the  count  and  particularly 
concerning  the  validity  of  ballots.  If,  therefore,  on  the  examina- 
tion of  the  ballots  in  the  districts  specified  in  the  hill  of  particu- 
lars on  the  trial  errors  in  the  count  common  to  all  or  many  districts 
should  be  found,  then  the  plaintiff  should  be  permitted  to  open  all 
boxes  containing  the  official  ballots  satisfactorily  shown  to  have 
been  preserved  inviolate  in  the  condition  in  which  they  were 
deposited  therein  by  the  inspectors  on  election  night  after  complet- 
ing the  count,  and  in  that  event,  to  that  end,  plaintiff  on  duly- 
moving  at  Special  Term  to  be  released  from  the  limitation  in  the 
order  as  modified  by  this  court  should,  I  think,  be  accorded  such  relief. 

Order  reversed  and  appellant's  motion  granted  to  the  extent 
indicated  in  opinion,  without  costs  to  either  party  in  this  court. 
Settle  order  on  notice. 


The  People  of  the  State  of  New  York  ex  rel.  William  Ham- 
MERSTEiN,  Relator,  v.  James  A.  O'Gorman,  One  of  the  Justices 
of  the  Supreme  Court  of  the  State  of  New  York,  and  Theodork 
A.  Bingham,  as  Police  Commissioner  of  the  City  of  New  York, 
Respondents. 

First  Department,  February  7.  1908. 

Municipal  corporation — theatrical  exhibitions  on  Sunday  in  city  of  Ife^w 
York— effect  of  section  277,  Penal  Code,  on  city  charter— jurisdiction, 
of  Supreme  Court  to  revoke  license  —  writ  of  prohibition  does  not  lie. 

On  an  application  for  a  peremptory  writ  of  prohibition  to  restrain  tbe  entry  of 
an  order  revoking  a  theatrical  license  in  the  city  of  New  York,  the  only  ques- 
tion involved  is  the  jurisdiction  of  the  justice  to  entertain  the  application 
and  to  make  the  order. 

Section  1481  of  the  charter  of  the  city  of  New  York,  forbidding  the  giving  of 
certain  exhibitions  and  performances  on  Sundays,  being  are-enactment  of  sec- 
tion 2007  of  the  Consolidation  Act  of  1882,  was  only  repealed  by  section  277  of 
the  Penal  Code  covering  the  same  ground  in  so  far  as  section  2007  made  said 
acts  a  crime  and  fixed  a  punishment  therefor. 
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Said  section  of  the  charter  was  not  repealed  by  section  277  of  the  Penal  Code  in 
so  far  as  the  former  section  provides  for  the  revocation  of  a  theatrical  license 
issued  under  section  1473  of  the  charter. 

li  follows,  therefore,  that  the  Supreme  Court  has  jurisdiction  of  a  proceeding 
to  revoke  a  theatrical  license  in  said  city  upon  the  ground  that  the  licensee  has 
given  performances  on  Sunday  in  violation  of  section  1481  of  the  city  charter, 
and  the  writ  of  prohibition  does  not  lie  to  restrain  a  justice  of  the  said  court 
and  the  police  commissioner  of  the  city  from  entertaining  and  taking  such 
proceeding. 

Application  by  the  relator,- William  Hammerstein,  for  a  peremp- 
tory writ  of  prohibition  upon  the  return  of  an  alternative  writ  of 
prohibition  issued  out  of  the  Appellate  Division  directed  to  James 
A.  O'Gorman,  a  justice  of  the  Supreme  Court;  and  Theodore  A. 
Bingham,  as  police  connnissioner,  restraining  them  from  taking  any 
action  in  a  proceeding  to  revoke  a  theatrical  license  issued  to  the 
relator. 

Louis  J.  Yorluius^  for  the  relator. 

WiUiar/i  H,  Jackson^  for  the  respondents. 

Scott,  J. : 

Tliis  is  an  application  for  a  peremptory  writ  of  prohibition  and 
comes  before  us  upon  an  alternative  writ  and  return  thereto.  The 
relator  is  the  holder  of  a  theatrical  license  issued  under  section  1473 
of  the  Greater  New  York  charter  (Laws  of  1897,  chap.  378,  as  amd. 
by  Laws  of  *1901,  chap.  412).*  A  proceeding  for  the  revocation  of 
his  license  under  section  1476  of  the  charter  was  instituted  by  the 
jxJice  commissioner  and  has  so  far  proceeded  that  Mr.  Justice 
O'GoEMAN,  before  whom  the  proceedhig  was  heard,  has  handed 
down  a  decision  granting  the  prayer  of  the  petitioner  that  the 
license  be  revoked.  The  purpose  of  the  w-rit  of  prohibition  now 
applied  for  is  to  prevent  the  entry  of  an  order  upon  that  decision. 
The  only  question  which  we  can  consider  is  whether  or  not  the 
jnstice  had  jurisdiction  to  entertain  the  application,  and  has  jurisdic- 
tion to  make  the  order  sought  to  be  restrained.  Section  1476  of 
the  charter  authorizes  the  revocation  of  a  theatrical  license  by  a 
jadge  or  jnstice  of  a  court  of  record  "  upon  proof  of  a  violation  of 


•See  Laws  of  1901,  chap.  4^6,  '*  Section  Three."  — [Rep. 
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any  of  tlie  provisions  of  this  title,"   meaning  thereby  title  2  of 
chapter  22.     Section  1481,  being  a  part  of  that  title,  forbids  the 
holder  of  a  theatrical  license  to  give  certain  exhibitions  and  per- 
formances on  Sunday.     The  charges  against  this  relator,  and  which 
have  been  proven,  are  that  ho  has  frequently  violated  the  provisions 
of  this  section.     The  grounds  upon  which  the  relator  asserts  the 
lack  of  jurisdiction  to  grant  an  order  of  revocation  are  as  follows : 
He  says  that  neither  the  Supreme  Court  nor  any  justice  thereof 
has  any  inherent  jurisdiction  to  revoke  a  theatrical  license ;  that 
such  jurisdiction  must  be  found  in  section   1476  of  the  charter 
which  authorizes  a  revocation  only  for  violation  of  one  of  the  pro- 
visions of  title  2  of  chapter  22 ;  that  section  1481,  being  the  only 
one  which  the  relator  is  accused  of  violating,  has  been  superseded 
and  repealed  by  the  Penal  Code,  and,  therefore,  constitutes  legally 
no  part  of  said  title  2,  and  consequently  that  there  is  no  authority 
for  revoking  a  license  for  violation  of  that  section.    This  contention 
is  apparently  an  aftertliought,  for  it  does  not  appear  that  it  was 
presented  to  Mr.  Justice  O'Gorman  upon  the  hearing,  or  that  any 
motion  for  a  reargument  was  presented  to  him.    It,  therefore,  comes 
before,  us  as  an  original  proposition.     Section  1481  of  the  charter 
is  a  re-enactment  of  section  2007  of  tlie  Xew  York  City  Consolida- 
tion Act  of  1882  (Laws  of  1882,  chap.  410,  as  amd.  by  Laws  of 
1885,  chap.  249),  and,  therefore,  under  the  terms  of  section  1608 
of  the  charter"^'  is  to  be  considered  not  as  a  new  enactment  but  as 
a  continuation  of  section  2007  of   the   Consolidation.  Act.      The 
effect  of  the  unusual  provisions  of  section  2143  of  the  Consolida- 
tion  Actjf   and   of  section   728   of   the   Penal  Code,t   has   l>een 
declared  to  be  that  the  Penal  Code,  although  enacted  befoi-e   the 
Consolidation  Act,  has  the  same  effect  upon  that  act  as  if  it  liad 
been  enacted  after  it.     {People  v.  JaeJme^  103  N.  Y.  182;  Peojyle 
V.  Jensen,  99  App.  Div.  355  ;  affd.,  181  N.  Y.  571.)     Section  2007 
of  the  Consolidation   Act,  now  section  1481  of  the  charter,    not 
only  forbids  the  giving  of  certain  exhibitions  and  performances 
on  Sunday,  but  declares  a  violation  of  its  provisions  to  be  a  mis- 
demeanor, and  prescribes  the  punishment  therefor.     Section   277 

*See,  also.  Laws  of  1901,  chap.  466,  §  1608.— [Rep. 

+  Amd.  by  Laws  of  1883,  ch«ps.  67,  276,  §  35.— [Rep. 

X  See  I^iws  of  1881.  chap.  678,  §  728,  added  by  Iaws  of  1886.  chap.  31. —  [Rep. 
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of  the  Penal  Code,  in  slightly  different  language,  but  to  the  SHine 
pTirjX)rt,  also  forbids  the  giving  of  exhibitions  and  performances  on 
Sunday,  declares  a  violation  of  its  provisions  to  be  a  misdemeanor, 
and  prescribes  the  punishment  therefor.  It  is  argued  that  under 
these  circumstances  section  2007  of  the  Consolidation  Act*  was 
repealed  by  tlie  enactment  of  section  277  of  the  Penal  Codef  under 
the  familiar  rule  that  a  later  statute,  not  purporting  to  amend  a 
prior  one,  and  ^ which  covers  the  whole  subject  and  is  plainly 
intended  to  furnish  the  only  law  upon  the  subject,  must  be 
held  to  have  repealed  the  prior  statute  by  necessary  implication. 
If  the  question  arose  upon  a  criminal  prosecution,  as  it  did  in 
the  Jdehne  and  Jensen  cases,  this  argument  would  be  unanswer- 
able. It  did  not  so  arise,  however.  The  Penal  Code,  as  the  title 
implies,  is  a  statute  enacted  for  tue  purpose  of  defining  crimes 
and  prescribing  the  punishment  therefor,  and  to  this  extent  was 
intended  as  a  substitute  for  and  consequent  repeal  of  the  scattered 
and  fragmentary  legislation  which  preceded  it.  (People  v.  Jaehne^ 
supra,)  Title  2  of  chapter  22  of  the  charter  is  essentially  a  licens- 
ing act  forbidding  certain  things  to  be  done  without  a  license, 
providing  for  the  issuance  of  licenses  and  the  manner  and  terms 
upon  which  they  may  be  issued,  providing  an  orderly  method  for 
tlieir  judicial  revocation,  and  specifying  various  things  (of  which  the 
giving  of  performances  on  Sunday  is  only  one)  which  may  not  be 
done  and  for  the  doing  of  which  a  license  may  be  revoked.  In  this 
aspect  the  Penal  Code  does  not  purport  to  cover  the  same  ground 
which  is  covered  by  the  charter  provisions,  for  although  section  277 
of  tlie  Penal  Code  does  provide  that  the  doing  of  any  of  the  acts 
therein  forbidden  shall  '•of  itself"  annul  any  license  which  shall 
have  previously  been  obtained,  it  makes  this  annulment  contingent 
not  upon  a  conviction  under  the  section,  but  upon  a  doing  of  the 
prohibited  act,  and  it  provides  no  procedure  by  which  the  fact  of 
violation  may  be  ascertained  and  established  and  a  decree  of  annul- 
ment made.  There  is  no  reason  why  the  Legislature  may  not  in 
one  act  declare  that  the  doing  of  certain  things  shall  constitute  a 
crime,  and  by  another  and  separate  act  declare  that  the  doing  of  the 

•Reviaed  from  Laws  of  18ft0,  chap.  501.— [Rep. 
t  Amd.  by  Laws  of  1883,  chap.  858.—  [Rep. 
App.  Div.—  Vol.  CXXIV.        15 
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same  things  shall  forfeit  a  license,  or  otherwise  alToct  a  civil  right. 
Undoubtedly  the  Penal  Code  operated  to  i-epeal  section  2007  of  the 
Consolidation  Act  in  so  far  as  that  section  undertook  to  define  a 
crime  and  fix  the  punishment  therefor.  Bnt  if  all  tliose  provisions 
are  deemed  to  have  been  stricken  out  of  that  section,  and  conse- 
quently out  of  section  1481  of  the  present  charter,  tliere  will  still 
remain  a  prohibition  of  Sunday  performances.  So  far  as  concerns 
the  cflfect  of  a  violation  of  tliese  provisions  upoji  a  license  issued 
under  section  1473,  the  charter  remains  unrepealed  and  unaflEected 
by  the  Penal  Code.  It  follows  that  Mr.  Justice  O'Gorman  had 
jurisdiction  to  entertain  the  application,  and  has  jurisdiction  to 
enter  the  order  sought  to  he  prohibited.  The  alternative  writniubt 
be  dismissed  and  the  motion  for  a*  peremptory  writ  denied,  with 
fifty  dollars  costs  and  disbursements  to  the  respondents. 

PATfERSON,  P.  J.,  McLaughlin,  Laugh lin  and  Clarke,  J.L, 
concurred. 

Alternative  writ  dismissed  and  motion  for  j)eremptory  writ 
denied,  with  fifty  dollars  costs  and  disbursements  to  respondents. 
Settle  order  on  notice. 


Sophia  Friend,  Appellant,  v,  Sigmund  Rosenwald,  as  SurTivin*^ 

Member    of     the    Firm    of     E.    Kosenwald     and     Brother, 

Respondent. 

First  Department,  February  7,  1908. 

Money  had  and  received  —  sale  —  contract  requiring  buyer  to  pay  duties 
—  action  to  recover  duties  refunded  by  government. 

When  goods  in  bond  are  sold  under  u  contract  requiring  the  buyer  to  pay  to  the 
seller  the  amount  of  the  import  duty  in  cash,  and  the  latter,  after  turning  over 
the  sum  to  the  collector  of  customs,  has  received  back  from  the  government 
a  portion  thereof  as  an  overpayment,  the  buyer  may  maintain  an  action  at  law 
to  recover  money  had  and  received  to  her  use. 

Evidence  examined  and  Jield,  that  the  plaintiff  made  pnma  facte  proof  that  the 
goods  were  bought  and  the  duties  paid  by  her  \inder  such  contract,  and  that 
a  dismissal  of  the  complaint  upon  the  merits  was  error. 

Appeal  by  the  plaintiff,  Sophia  Friend,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered   in  the  office  of 
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the  clerk  of  the  county  of  Xew  York  on  the  15tli  day  of  June, 
1907,  upon  tlie  disinissiil  of  the  complaint  upon  the  merits  by 
direction  of  the  court  at  the  close  of  the  plaintiffs  case  on  a  trial  at 
the  New  York  Trial  Term. 

WiUiaia  D.  Sporborg^  for  the  appellant. 

B.  F.  Einstein  of  counsel  {Ein^tein^  Toionsend  <&  GuiUi^man^ 
attorneys],  for  the  respondent. 

j         Clarke,  J. : 

This  is  an  action  for  money  had  and  received  to  the  plaintiff's 

j         use.     Tlie  defendant  is  the  surviving  partner  of  tlie  firm  of  E. 

I         Rosenwald  &  Bro.,  who,  at  the  time  of  the  transactions  in  question, 

I  were  importei"s  of  Sumatrti  tobacco.  Tlic  plaintiff  holds  an  assigned 
claim  of  E.  <fc  G.  Friend  &  Co.,  who,  in  1889  and  1890,  were  pur- 
chasers of  imported  tobacco  from  the  defendant's  lirm.  Eosen- 
wald  &  Rro.  had  in  bond,  subject  to  the  payment  of  the  duties,  a 
quantity  of  Sumatra  tobacco,  of  which  twenty-seven  bales  were  sold 
to  plaintiffs  assignor's  on  November  29,  1899,  and  fifty- three  bales 
thereof  on  May  28,  1890.  It  was  in  evidence  that  tobacco  in  bond 
is  sold  in  two  ways :  at  the  "  long  price,"  which  denotes  that  the 
dnty  does  not  come  in  question  at  all,  that  the  goods  are  sold  at  a 
flat  price  without  reference  to  tlie  duty ;  and  at  the  "short  price," 
that  is,  that  the  merchandise  and  the  duties  are  separated.  The 
claim  is  here  that  the  tobacco  in  question  was  sold  by  defendant's 
firm  to  plaintiffs  assignors  at  the  short  price ;  that  the  purchaser  was 
to  pay  the  amount  of  the  duties,  whatever  they  were,  in  cash  and 
give  four  or  five  months'  notes  for  the  merchandise ;  that  in  antici- 
pation of  the  taking  effect  of  the  McKinley  tariff  in  October,  1890, 
the  duties  on  all  the  tobacco  purchased  as  then  liquidated  were  paid 
in  cash  before  September  twenty-second,  becanse  if  paid  thereafter 
the  tobacco  would  have  been  subject  to  the  new  rates ;  that  the 
plaintiffs  assiguoi*8  paid  the  estimated  amount  of  the  duties  on  these 
purchases  to  the  defendant  in  cash,  who,  as  the  importer,  paid  the 
same  to  the  collector  ;  that  subsequently  the  duties  were  reliquidated 
upon  these  goods  and  that  the' defendant  received  back  from  the 
government  $2,484.58  as  an  overpayment,  and  as  said  sum  had  in 
the  first  place  been  paid  by  plaintiff's  assignors  to  defendant's  firm 
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tliey  received  this  refund  to  the  plaintiflE's  use  and  ex  mqiio  et  hofio 
should  pay  it  over  to  the  plaintiff.  The  payment  of  the  duties  in 
cash  by  plaintiff's  assignors  to  the  defendant's  firm  and  the  receipt 
of  the  refund  by  the  defendant's  firm  from  the  government  were 
sufficiently  established  by  the  evidence.  If  the  transaction  was  as 
claimed  by  the  plaintiff,  then  a  cause  of  action  was  made  out. 

'*  Assuming  that  the  plaiiitiff  is  right  in  liis  construction  of  the 
facts,  the  case  falls  within  the  familiar  doctrine  that  money  in  the 
hands  of  one  person,  to  wliich  another  is  equitably  entitled,  may  be 
recovered  in  a  common-law  action  by  the  equitable  owner  upon  an 
implied  promise  arising  from  the  duty  of  the  person  in  possession 
to  account  for  and  pay  over  the  same  to  the  person  beneficially 
entitled.  The  action  for  money  had  and  received  to  the  use  of 
another  is  the  form  in  which  courts  of  common  law  enforce  the 
equitable  obligation.  *  *  *  J^o  privity  of  contract  between  the 
parties  is  required,  except  that  which  results  from  tlie  circum- 
stances. {Mason  v.  Waite^  17  Mass.  560.)  The  right  on  the  one 
side  and  the  correlative  duty  on  the  other  create  the  necessary 
privity  and  justify  the  implication  of  a  promise  by  the  defendant  to 
do  that  which  justice  and  equity  require.  It  is  immaterial  also 
whether  the  original  possession  of  the  money  by  the  defendant  was 
rightful  or  wrongful.  It  is  sufficient  that  the  duty  exists  on  his 
part  created  by  the  circumstances  to  account  for  and  pay  it  over  to 
the  plaintiff."     {Roberts  v.  Ely,  113  N.  Y.  128.) 

"  It  would  naturally  be  expected  that  the  plaintiff  who  furnished 
the  money  to  pay  the  duty  would  be  entitled  to  any  overpayment 
exacted  by  the  agents  of  the  government  rather  than  the  defend- 
ants, who,  although  making  the  payment,  in  fact  did  not  use 
their  own  money  for  the  purpose.  No  one  was  really  interested 
in  the  amount  paid  except  tlie  plaintiff,  upon  whom  the  burden 
of  the  duty  fell,  although  the  defendants  formally  handed  the 
money  over,  because  the  government  would  accept  it  only  from 
the  importer.  *  *  *  The  plaintiff  provided  the  money  and  i-an 
the  only  risk,  and  it  was  within  the  reasonable  contemplation  of 
the  parties  that  it  should  receive  the  amount  refunded  by  the 
government  after  payment  of  expenses.  Ex  mquo  et  bono  the 
defendants  had  no  right  to  it,  but  simply  received  it  to  the  use  of 
the  plaintiff."     {Solomon  Tobacco  Co,  v.  Cohen,  184  N.  Y.  308.) 
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The  question  in  tlie  case  at  bar  is  whether  there  were  sufficient 
facts  from  which  the  jury  niiglit  infer  that  in  this  transaction  the 
plaintiffs  assignors  were  to  and  did  pay  the  duties  as  such.  The 
complaint  liaving  been  dismissed  upon  the  merits  at  the  close  of 
tlie  plaintiff's  case,  every  reasonable  intendment  must  be  indulged 
in  favor  of  the  plaintiff. 

As  to  the  first  purchase  of  twenty-seven  bales,  the  invoice  reads : 
"  Xovbr.  29, 1889.  Messrs.  E.  &  G.  Friend  &  Co.,  City.  Bought  of 
E.  Eosenwald  &  Bro.,  terms  5  months,  duty  cash,  27  bales  tobacco 
as  per  weigher's  return,  4765—216=4549  lbs.  at  $1.65,  $7,505.85." 
One  of  the  inem])ers  of  the  firm  of  E.  &  G.  Friend  &  Co.  testified 
that  they  purchased  those  twenty-seven  bales  of  tobacco  from  the 
defendant's  firm  and  had  a  talk  with  a  member  thereof,  who  said 
that  the  price  of  this  tobacco  was  so  much,  naming  the  amount, 
"tills  is  what  we  bought  it  at,  $1.65  a  pound  for  tlie  tobacco  and  the 
duty.  Mr.  Kosenwald  said  that  we  could  liave  this  tobacco  on  five 
months'  time,  and  the  duty  was  to  be  cash,  which  we  accepted. 
*  *  *  We  were  to  pay  the  duty  when  we  withdrew  the  tobacco." 
"The  price  was  $1.65  a  ])ound  with  the  duty." 

In  regard  to  the  second  transaction,  the  fifty-three  bales,  the 
invoice  is  as  follows :  "  New  York,  May  28, 1890.  Messrs.  E.  &  G. 
Friend  &  Co.,  City.  Bought  of  E.  Rosenwald  &  Bro.,  terms  4 
&  5  months,  duty  $5,349.31  cash,  53  bales  tobacco  as  per  weigher's 
return,  9460—424=9036  lbs.  at  $2.092o,  $18,903.31."  In  regard  ^to 
this  the  witness  testified  to  a  conversation  with  the  same  member  of 
tlie  defendant's  firm.  "The  conversation  was  that  we  were  to  buy 
this  tobacco  on  four  and  five  months.  We  were  to  buy  fifty-three 
Ules.  The  terms  were  made  four  and  five  months'  note,  and  the 
duty  was  to  be  cash  as  we  witlidrew  it ;  that  we  were  to  pay  to 
them.  *  *  *  ^e  were  to  pay  the  duty.  We  were  to  give  four 
and  five  months'  notes  for  the  tobacco,  and  the  note  which  we  gave 
did  not  include  the  duty.  *  *  *  The  price  wjis  tw^o  dollars  and 
nine  cents  and  one-twentieth  of  a  cent.  The  duty  ^vas  included  in  that. 
All  those  goods  which  we  bought  at  that  time  were  taken  out  of  bond 
fvid  the  duty  paid  on  them."  Being  shown  the  invoice,  he  was 
H^-ed :  Q.  "  It  says  on  there,  duty  $5,349.31  cash  ;  what  does  that 
njcafi,  *  *  *  as  far  as  your  agreement  with  him  was  concerned  ? 
A.  That  meant  that  we  were  to  pay  $5,349.31  for  duty,     *     *     -J* 
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and  we  were  to  give  a  four  or  five  months'  note  for  the  balance,  the 
merchandise  portion.  Q.  And  the  same  way  in  this  other  invoice, 
you  were  to  pay  the  duty  under  the  same  agreement?  A.  That  is 
tlie  same.     That  tobacco  was  bouglit  at  the  short  price." 

From  the  conversations  testified  to  and  the  invoices  or  memoranda 
of  the  sales,  and  the  testimony  as  to  the  custom  of  the  trade,  I  think 
the  plaintiff  fairly  made  out  a  2,) ri ma  facie  case  that  these  transac- 
tions were  at  the  short  price,  and  that  the  purchaser  paid  the  duties 
as  duties  in  cash,  and  so  was  entitled  to  any  refund  tliat  might  be 
allowed  thereon.  Having  so  made  out  a  case,  he  was  entitled  to  go  to 
the  jury,  and  the  disini.ssal  of  the  complaint  upon  the  merits  at  the 
close  of  the  plaintiff's  case  was  error. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Patterson,  P.  J.,  McLaughlin,  Laughun  and  Scott,  JJ., 
concurred. 

Judgment  revereed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


The  People  of  the  State  of  New  York  ex  rel.  Michael  Bren- 
NAN,  Respondent,  v,  Louis  F.  IIaffen,  President  of  the  Borough 
of  The  Bronx,  Appellant. 

First  Department,  February  7,  1908. 

Court  —  permit  to  remove  building  —  peremptory  order  not  authorized. 

The  court  is  witbout  power  to  make  a  pereraptor}^  order  requiring  a  borough 
president  in  the  city  of  New  York  to  permit  the  moving  of  a  building  along 
and  across  public  highways,  when  the  application  is  not  made  in  an  action 
or  recognized  form  of  special  proceeding,  but  merely  upon  affidavits. 

Appeal  by  the  defendant,  Louis  F.  IIaffen,  president,  etc.,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Torn)  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 

York  (Ml  tho  i>4lli  dav  of  OctoluT,  10()7. 
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Theodore  Connohj^  for  tlie  appellant. 
Lavrrence  E.  French^  for  the  respondent. 

Scott,  J. : 

The  defendant  appeals  from  a  peremptory  oruer,  made  npon  an 
order  to  show  cause  and  affidavits  reqiuring  the  defendant  to  issue 
a  permit  to  Michael  Brennan,  designated  as  the  relator,  authorizing 
him  to  move  a  building  along  and  across  certain  highways  in  the 
borough  of  tlie  Bronx  in  the  city  of  isew  York. 

There  is  no  authority  for  granting  such  an  order  in  this  form. 
It  is  not  made  in  any  action  or  recognized  form  of  special  proceed- 
ing, and  is  neither  a  mandatory  injunction  nor  a  mandamus  nor  an 
order  for  a  mandamus.  The  papers  are  entitled  "The  People 
of  the  State  of  Kew  York  on  the  relation  of  Michael  Brennan  vs. 
Louis  F.  Ilaflen,  President  of  the  Borough  of  the  Bronx,"  which 
seems  to  indicate  that  the  so-called  relator  intended  to  apply  for  a 
mandamus.  He  asked,  however,  only  for  a  peremptory  order,  and 
tliat  is  what  was  granted.  If  the  proceeding  had  been  treated  as 
an  application  for  a  mandamus,  the  affidavit  of  the  defendant  should 
have  been  accepted  as  a  return,  and  it  would  have  been  irregular 
and  improper  to  receive,  as  was  done,  an  affidavit  from  the  so  called 
relator  replying  to  the  defendant's  affidavit.  The  proceeding  was 
wholly  irregular  and  the  order  unauthorized.  Furthermore  it  was 
erroneous.  The  question  involved  and  sought  to  be  raised  was 
expressly  decided  by  this  court  adversely  to  the  relator's  contention 
in  People  ex  rd.  Emlmj  v.  Ilafeii  (119  App.  Div.  889)  affirming  an 
order  of  a  Special  Term  held  by  Mr.  Justice  O'Gorman,  refusing  a 
similar  application,  althougli  in  that  case  the  relator  adopted  a  proper 
form  of  procedure. 

The  order  should  be  reversed,  with  ten  dollai-s  costs  and 
disbursements,  and  motion  denied,  with  ten  dollars  costs. 

Patterson,  P.  J.,  McLaughlin,  Laughlin  and  Clarke,  JJ., 
concurred. 

Order  revei-sed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Edgar  J.  Stachelberg,  as  Executor,  etc.,  of  Charles  G.  Stachel- 
BERG,  Deceased,  Appellant,  v,  Linda  S.  Stachelberg,  Individually 
and  as  Executrix,  etc.,  of  Charles  G.  Stachelberg,  Deceased, 
Respondent,  Impleaded  with  Malvina  Stachelberg,  Defendant, 
and  Charles  G.  Stachelberg,  Appellant. 

First  Department,  February  7,  1908. 

Will  conatrued  —  when  posthumous  children  not  provided  for  or  men- 
tioned —  right  of  such  child  to  distributive  share. 

A  will  which  gives  all  the  testator's  property  to  his  wife  absolutely,  but  provides 
that  in  case  of  her  death  before  the  testator  "leaving  lawful  issue  her  surviv- 
ing," the  interest  which  the  wife  would  take,  if  liviug,  shall  on  the  testator's 
death  go  to  such  issue  in  equal  portions,  cannot  be  construed  as  mentioning  or 
providing  for  posthumous  children. 

Hence,  a  child  born  after  the  death  of  the  testator  is,  by  virtue  of  the  statute, 
entitled  to  succeed  to  the  same  portion  of  the  estate  as  would  have  descended 
or  have  been  distributed  to  it  if  the  testator  had  died  intestate. 

Appeal  by  the  defendant,  Charles  G.  Stachelberg,  by  Emanuel 
Blnmenstiel,  his  guardian  ad  litem,  from  an  interlocutory  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant  Linda  S.  Stachel- 
berg, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  2J:th  day  of  September,  1907,  upon  tlie  decision  of  the 
court  rendered  after  a  trial  at  the  New  York  Special  Term. 

Also  an  appeal  by  the  plaintiff,  Edgar  J.  Stachelberg,  as  execu- 
tor, etc.,  from  so  much  of  said  judgment  as  directs  a  verdict  upon 
the  merits  in  favor  of  the  defendant  Linda  S.  Stachelberg,  and  pro- 
vides that  on  the  coming  in  of  the  referee's  report  either  part}'  may 
move  for  final  judgment  in  accordance  with  said  interlocutory 
judgment. 

Louis  Marshally  for  the  plaintiff,  appellant. 

Edwin  Bhiinefistiel^  for  the  defendant,  appellant. 

Charles  E.  Rushmore^  for  the  respondent. 

Scott,  J. : 

The  plaintiff  and  the  infant  defendant  appeal  from  a  final 
judgment  sustaining  a  demurrer  to  the  complaint.    The  complaint 
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shows  that  Charles  G.  Stachelberg  died  in  tlie  city  of  New  York  on 
the  23d  day  of  April,  1900,  leaving  a  last  will  and  testament  which 
was  duly  admitted  to  probate.  His  wife,  the  defendant  Linda  S. 
Stachelberg  survived  him.  The  infant  defendant  Charles  G. 
Stachelberg,  the  son  of  the  testator,  was  born  after  the  death  of  the 
father  and  in  December,  1900,  and  is  the  only  issue  of  the  mar- 
riage. By  his  will  the  decedent  left  all  of  his  estate  to  his  wife  if 
she  should  survive  him,  and  she  has  already  received  a  considerable 
part  of  the  principal  and  practically  all  of  the  income.  The  plain- 
tiff, one  of  the  executors  of  the  will,  alleges  that  he  has  been  advised 
tliat  the  infant  defendant  was  unprovided  for  by  any  settlement  and 
neither  provided  for  nor  in  any  way  mentioned  in  his  father's  will, 
and  is,  therefore,  entitled  to  succeed  to  the  same  portion  of  his 
father's  estate  as  would  have  been  distributed  to  him  had  his  father 
died  intestate. 

Plaintiff,  therefore,  asks  for  a  construction  of  the  will  and  an 
accounting  by  himself  and  his  coexecutrix,  Linda  S.  Stachelberg. 
The  statute  (2  K.  S,  65,  §  49,  as  amd.  by  Laws  of  1869,  chap.  22 ; 
3  Birdseye's  R  S.  [3d  ed.]  4021,  §  17)  reads  as  follows:  "  When- 
ever  a  testator  shall  have  a  child  born  after  the  making  of  a 
last  will,  either  in  the  life-time  or  after  the  death  of  such  testator, 
and  shall  die  leaving  such  child,  so  after  born,  unprovided  for  by 
any  settlement,  and  neither  provided  for  nor  in  any  way  mentioned 
in  such  will,  every  such  child  shall  succeed  to  the  same  portion  of 
such  parent's  real  and  personal  estate  as  would  have  descended  or 
been  distributed  to  such  child  if  such  parent  had  died  intestate,  and 
shall  be  entitled  to  recover  the  same  portion  from  the  devisees 
and  legatees,  in  proportion  to  and  out  of  the  parts  devised  and 
i>eqneathed  to  them  by  such  will,"  There  is  no  dispute  as  to  the  facts, 
the  only  questioti  being  whether  or  not  the  decedent's  posthumous 
child  was  provided  for  or  in  any  way  mentioned  in  his  will.  The 
4th,  5th  and  6th  clauses  of  the  will  are  the  only  ones  having  any 
bearing  upon  the  question.  The  4th  clause  gives  all  of  the  tes- 
tator's estate  to  his  wife  absolutely.  TJie  5th  clause  provides  that: 
"In  case  of  the  death  of  my  said  wife  before  me,  leaving  lawful  issue 
her  surviving,  then  upon  my  death  the  interest  in  my  said  estate  which 
my  said  wife  would  be  entitled  to  take  if  living  shall  belong  to  such 
issue  in  equal  proportions."     The  6th  clause   provides  that  if  his 
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wife  shall  die  before  the  testator,  leaving  no  lawful  issue  her  sur- 
viving, his  estate  shall  be  divided  in  accordance  with  the  provisions 
of  the  laws  of  the  State  of  Kew  York  controlling  and  governing 
the  division  of  the  estates  of  intestates.  It  is  obvious  that  if  the 
infant  defendant  was  provided  for,  or  in  any  way  was  mentioned  in 
the  will,  such  provision  or  mention  must  be  found  in  the  5th  chiase 
heretofore  quoted  in  full. 

Mention  is  certainly  made  of  children  in  that  clause,  thus  show- 
ing that  the  testator  had  in  mind  tlie  possibiHty  tliat  he  and  his  wife 
iniglit  have  cliildren,  but  the  children  there  mentioned  cannot  be 
held  to  include  a  child  born  after  the  father's  death.  The  only  chil- 
dren in  any  way  referred  to  are  necessarily  such  as  might  be  born 
in  the  testator's  lifetime,  and  who  should  survive  both  the  father 
and  mother.  No  mention  of  any  children  is  made  except  by  way 
of  provision  for  them,  and  no  provision  is  made  for  any  child  unless 
the  mother  shall  die  before  the  father,  and  shall  leave  issue.  This 
necessarily  excludes  any  child  born  after  the  father's  death.  It  is 
not  sufficient  that  the  will  should  show  that  the  testator  had  in  mind 
the  possibility  of  children  born  after  the  making  of  the  will.  The 
child  will  take  unless  it  is  mentioned  in  some  way  or  included  in 
some  class  that  is  mentioned.  If  a  testator  i)rovided  that  at  his 
death  his  property  should  go  to  his  sons,  it  would  clearly  appear  that 
he  contemplated  the  possibility  that  he  might  have  children,  but  it 
would  be  equally  clear  that  any  daughters  he  might  have,  born 
after  the  makuig  of  the  will,  would  be  in  no  way  mentioned  in  the 
will.  The  case  of  Wormser  v.  Croce^  recently  decided  by  this  court 
(120  App.  Div.  287),  is  not  analogous.  We  found  there  a  mention 
of  afterborn  children  in  the  use  of  the  word  "  family  "  which,  as  we 
considered,  included  and  applied  to  all  the  children  whom  the  tes- 
tator might  leave,  whether  born  before  or  after  the  making  of  the 
will.  Reading  the  will  in  the  present  case  and  the  statute  together, 
we  find  ourselves  forced  to  the  conclusion  that  the  infant  defendant 
did  not  fall  within  the  class  of  children  mentioned  in  the  5th  clause 
of  the  will  and  was  neither  provided  for  nor  mentioned  therein, 
and  is,  therefore,  entitled  to  succeed  to  the  same  portion  of  his 
father's  estate  as  would  have  been  distributed  to  him  had  his  father 
died  intestate. 

It  follows  that  the  judgment  must  be  reversed,  with  costs  to  the 
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plaintiff  and  the  infant  defendant  payable  out  of  the  estate,  and  a 
decree  entered  in  accordance  with  tlie  prayer  of  tlie  complaint. 

Pattekson,  p.  J.,  McLaughlin,  Lauohlin  and  Clarke,  JJ. 
concurred. 

Judgment  reversed,  witli  costs  to  plaintiff  and  infant  defendant 
payable  out  of  the  estate,  and  dec^ree  entered  as  directed  in  opinion. 
Settle  order  on  notice. 


Chables  W.  Morse,  Sning  on  Ilis  Own  Belialf  and  on  Behalf  of 

All  Other   Stockholders   of   The  Equitamle    Life   Assurance 

SociETV  OF  THE  United  States,  Respondent,  v.  The  Equitable 

Life  Assurance  Society  of  the  United  States  and  Others, 

Appellants. 

First  Department,  February  14,  1908. 

Insuzance  —  statutory  limitation  of  investments  by  insurance  corpora- 
tions —  rights  of  insurance  company  respecting  stock  acquired  before 
restriction  —  right  to  vote  on  merger  proposition. 

Although  section  100  of  the  Insurance  Law,  as  amended  by  chapter  326  of  the 
Laws  of  1906,  prohibits  life  insurance  corporations  from  investing  in  stoclts  of 
any  corpomtion  other  than  the  securities  of  municiiml  corporations  or  those  of 
the  State  or  government,  etc.,  and  requires  insurance  companies  to  dispose 
of  unauthorized  holdings  within  five  years  from  December  31,  1906,  etc.,  an 
insurance  company  holding  the  slock  of  two  trust  companies  acquired  before 
said  act  went  into  effect,  may  vote  upon  the  stock  so  held  upon  a  proposition 
for  the  merger  of  the  trust  companies. 

During  the  period  of  ownership  permitted  by  the  statute  the  title  of  an  insur- 
ance company  to  the  stock  is  perfect  and  confers  upon  it  the  same  privileges, 
responsibilities  and  duties  as  those  of  any  other  stockholder. 

Although  such  insui-ance  company  on  the  merger  of  the  trust  companies  will 
surrender  its  shares  and  receive  other  shares  in  the  merged  company  in  certain 
proportions,  it  is  not  making  a  new  "investment"  of  its  funds  within  the 
meaning  of  the  statute. 

Hence,  the  action  of  the  directors  of  such  insurance  company  in  voting  on  a  pro- 
posed merger  is  not  ulti'a  vircM  and  will  not  be  restrained  at  the  suit  of  a 
minority  stockholder. 

Appeal  by  tlie  defendants,  Tlie  Equitable  Life  Assurance  Society 
of  the  United  States  and  others,  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entei-ed  in  tlie 
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office  of  the  clerk  of  the  county  of  New  York  on  the  11th  day  of 
September,  1907. 

Charles  F.  Brown  [Paul  D.  Cravath,  AUan  McCulloh^  Carl 
A.  De  Gersdoy^  yf\\\\  liim  on  the  brief  J  of  counsel,  for  the  appel. 
lants. 

Loxiis  Marshall  [Thomas  D,  Adams  with  him  on  the  brief]  of 
counsel,  for  the  respondent. 

Clarke,  J. : 

This  is  an  appeal  from  an  order  granting  an  injunction  pendente 
lite  in  an  action  in  equity  brought  to  enjoin  and  restrain  the  Eqni. 
table  Life  Assurance  Society  of  the  United   States,  its  directors, 
officers,  agents  and  employees  from  voting  at  any  meeting  of  the 
stockholders  of  the  defendant,  The  Equitable  Trust  Company  of 
New  York,  or  of  the  defendant.  The  Mercantile  Trust  Company,  in 
favor  of  approving  an  agreement  of  merger,  dated  June  13,  1907, 
between  said  trust  companies ;  from  exchanging  the  capital  stock  of 
the  Equitable  Trust  Company  held  by  the  insurance  company  for 
shares  of  stock  of  the  Mercantile  Trust  Company  ;  and  restraining 
the  said  trust  companies  and  their  and  each  of  their  directors,  offi- 
cers, agents  and  employees  from  carrying  out  the  aforesaid  agreement 
of  merger.     The  said  merger  agreement  and  the  questions  arising 
thereunder  have  been  considered  in  Colby  v.  Equitable  Trust  Co. 
(124  App.  Div. ),  handed  down  herewith,  and  no  further  consid- 
eration of  the  questions  there  passed  upon  is  necessary  in  this  opin. 
ion.    We,  therefore,  consider  solely  the  questions  peculiar  to  this 
case. 

The  capital  stock  of  the  Equitable  Life  Assurance  Society  is 
$100,000,  divided  into  1,000  shares  of  the  par  value  of  $100  each, 
the  annual  dividends  thereon  being  limited  by  law  to  seven  per 
cent.  The  plaintiff  owns  15  shares  of  said  capital  stock.  The 
charter  of  the  society  provides  that  the  earnings  and  receipts  over 
and  above  the  dividends,  losses  and  expenses,  shall  be  accumulated, 
and  that  the  insurance  business  of  the  company  shall  be  conducted 
upon  the  mutual  plan.  Tlie  assets  of  the  company  in  excess  of  its 
capital  stock,  according  to  its  last  report,  amount  to  upwards  of 
$434,000,000,  of  which  $68,720,333  \z  surplus.     A  majority  of  its 
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directors  are  elected  by  policyholders  and  not  by  the  stockholders. 
The  insurance  company  owns  14,600  shares  of  the  capital  stock  of 
the  defendant  E(|nitab]e  Trust  Company,  being  sixty-seven  per 
cent  thereof,  and  12,941  shares  of  the  capital  stock  of  the  Mercan- 
tile Trnst  Company,  being  about  forty-nine  per  cent  thereof.  One 
of  the  grounds  upon  which  tlie  injunction  was  prayed  is  that  the 
Equitable  Life  Assurance  Society  has  no  right,  under  section  100  of 
the  Insurance  Law  of  the  State  of  New  York  (Laws  of  1892,  chap. 
G90),  added  by  chapter  326  of  the  Laws  of  1906,  to  exchange  its 
stock  in  the  Equitable  Trust  Company  of  New  York  for  stock  of 
the  merged  company  under  the  merger  agreement.  Said  section 
provides  as  follows:  "Investments. —  No  domestic  life  insurance 
corporation,  whether  incorporated  by  special  act  or  under  a  general 
liiw,  shall  after  the  first  day  of  June,  nineteen  hundred  and  six, 
invest  in  or  loan  upon  any  shares  of  stock  of  any  corporation,  other 
tlian  a  municipal  corporation,  nor,  excepting  government.  State  or 
municipal  securities,  shall  it  invest  in,  or  loan  upon,  any  bonds  or 
obligations  which  shall  not  be  secured  by  adequate  collateral  security 
or  where  more  than  one-third  of  the  total  value  of  the  collateral 
security  therefor  shall  consist  of  shares  of  stock.  Every  such  cor- 
poration which  on  the  first  day  of  June,  nineteen  hundred  and 
six,  shall  own  any  shares  of  stock  other  than  public  stocks  of 
municipal  corporations,  whenever  the  same  shall  have  been  acquired, 
or  any  bonds  or  obligations  of  the  kinds  above  described  where 
said  bonds  or  obligations  shall  have  been  acquired  after  the  firet 
day  of  March,  nineteen  hundred  and  six,  shall  dispose  of,  the  said 
shares  of  stock  and  of  said  bonds  and  obligations  within  five  years 
from  the  thirty-first  day  of  December,  nineteen  hundred  and  six, 
and  in  each  year  prior  to  the  expiration  of  said  five  years  shall 
make  such  reduction  of  its  holdings  of  said  securities  as  may  be 
approved  in  writing  by  the  Superintendent  of  Insurance.  No 
investment  or  loan  shall  be  made  by  any  such  life  insurance  cor- 
|)oration  unless  the  same  shall  first  have  been  authorized  by  the 
board  of  directors  or  by  a  committee  thereof  charged  with  the  duty 
of  supervising  such  investment  or  loan.  No  such  corporation 
shall  subscribe  to  or  participate  in  any  underwriting  of  the  pur- 
chase or  sale  of  securities  or  property,  or  enter  into  any  transaction 
for  such  lynrchaee  or  sale  on  account  of  said  corporation  jointly 
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with  any  otliur  person,  firm  or  corporation;  nor  shall  any  sndi 
corporation  enter  into  any  agreement  to  withhold  from  sale  any  of 
its  property,  but  the  disposition  of  its  property  shall  be  at  all  times 
within  the  control  of  its  board  of  directors.  Any  such  corporation, 
in  addition  to  other  investments  allowed  by  law,  may  invest  any  of 
its  funds  in  any  duly  authorized  bonds  or  evidences  of  debt  of  any 
city,  county,  town,  village,  school  district,  municipality  or  other 
civil  division  of  any  State,  and  may  loan  upon  the  security  of 
improved  unencumbered  real  property  in  any  State  worth  fifty  per 
centum  more  than  the  amount  loaned  thereon." 

The  insurance  company  has  now  a  considerable  amount  of  money 
invested  in  certain  shares  of  the  capital  stock  of  the  Equitable 
Trust  Company  and  the  Mercantile  Trust  Company.  It  is  provided 
by  the  terms  of  the  proposed  merger  that  the  holders  of  the  capital 
stock  of  the  Equitable  Trust  Company  shall  surrender  their  stock 
by  delivering  the  certificates  therefor,  duly  indorsed  in  blank  for 
transfer,  to  the  tnerged  company,  and  each  stockholder  shall  be 
entitled  to  receive  at  his  option  either  one  share  of  the  capital 
stock  of  the  merged  company  for  each  two  shares  of  the  stock  of 
the  Equitable  Trust  Company  so  surrendered,  or  $4:35  in  cash  for 
each  share  so  surrendered ;  that  the  holders  of  the  present  outstand- 
ing capital  stock  of  the  Mercantile  Trust  Company  sliall  be  entitled 
to  retain  one  share  in  the  merged  company  for  each  slnu'e  of  such 
present  stock  and  to  receive  new  certificates  therefor  upon  sur- 
render to  the  merged  company  of  the  present  certificates  for 
cancel  lati(Mi. 

If  the  insurance  company  surrenders  its  shares  of  the  Equitable 
Trust  Company  stock  at  the  ratio  of  two  to  one,  and  receives  shares 
of  the  merged  company  therefor,  and  surrenders  its  shares  in  the 
Mercantile  Trust  Company  and  receives  share  for  share  therefor  of 
the  merged  company,  will  that  transaction  violate  the  provision  of 
the  statute  cited  supra^  that "  no  domestic  life  insurance  corporatif>n 
*  *  *  shall  *  *  *  invest  in  *  *  *  any  shares  of  stock 
of  any  corporation,  other  than  a  municipal  corporation?" 

It  is,  of  course,  conceded  if  tliis  were  an  original  transaction  ;  if 
the  insurance  compan}'  should  agree  to  buy  and  pay  for  out  of  its 
funds  shares  of  stock  in  the  merged  corporation  to  be  formed  by 
this  agreement,  that  it  woul4  violate  the  provisions  of  the  statute 
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ill  fact  and  in  intent.  The  insurance  company  owns,  however, 
upon  expenditures  of  money  lieretofore  made,  when  not  prohibited 
by  law,  shares  of  stock  in  the  two  constituent  companies.  It  has 
the  riglit,  under  the  statute,  to  continue  to  hold  such  shares  as  were 
acquired  prior  to  the  1st  of  June,  1906,  for  live  years  from  tlie  31st 
day  of  December,  1906,  subject  only  to  the  requirement  that  it 
shall  make  in  eacli  year  of  said  live  years  such  reduction  of  its 
holdings  of  said  securities  as  may  be  approved  in  writing  by  the 
Superintendent  of  Insurance.  During  tliat  period  its  ownership  of 
said  stock  is  perfect.  Its  title  is  as  good,  its  privileges,  responsi- 
bilities and  duties  the  same  as  that  of  any  other  holder  of  shares  in 
said  com])anies.  It' has  the  right  to  vote  upon  its  shares  in  every 
election  and  upon  every  proposition  lawfully  submitted  to  the  stock- 
holders of  the  said  companies,  including  the  right  to  vote  upon  a 
proposition  for  merger,  required  by  law  to  be  submitted  by  the 
directors  to  the  stockholdere,  and  which  can  only  be  accomplished 
by  the  consent  of  the  holders  of  two-thirds  of  said  stock.  So  long 
as  it  is  the  owner  it  is  vested  with  all  the  rights  of  ownership.  The 
Century  Dictionary  defines  the  word  "invest"  as  follows:  *'To 
ci  11  ploy  for  some  profitable  use;  convert  into  some  other  form  of 
wesilth,  usually  of  a  more  or  less  permanent  nature,  as  in  the  pur- 
chase of  property  or  shares,  or  in  loans  secured  by  mortgage,  etc. ; 
siiid  of  money  or  capital ;  followed  by  ui  /  as,  to  invest  one's  means 
ill  lands  or  houses  or  in  bank  stock,  government  bonds,  etc. ;  to 
invest  large  sums  hi  books."  ''  Investment "  in  the  same  dictionary 
is  defined  to  be  "  An  investing  of  money  or  capital ;  expenditure  for 
profit  or  future  benefit;  a  placing  or  conversion  of  capital  in  a  way 
intended  to  secure  income  or  profit  from  its  employment ;  as,  an 
investment  in  active  business,  or  in  stocks,  land,  or  tlie  like  ;  to  make 
safe  investment  of  one's  principal." 

In  23  Cyclopedia  of  Law  and  Procedure,  o4S,  "invest"  is  defined 
as  follows  :  "  As  used  in  connection  with  money  or  capital,  to  give 
money  for  some  other  property ;  to  lay  out  money  for  some  other 
kind  of  property,  usually  of  a  permanent  nature ;  literally,  to  clothe 
money  in  some  thing;  to  layout  njoney  ii>  some  permanent  form 
so  as  to  produce  an  income  ;  to  lay  out  (ni<>iiey  or  capital)  in  business 
wiih  the  view  of  obtaining  an  jncoM^Q  or  profit  •  to  ph}^^  money  gp 
that  it  will  yield  ft  profit," 
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Under  this  proposed  merger  no  money  is  to  be  paid  out  or  clothed 
in  secnrities  or  transferred  from  cash  to  stock.  The  investment  has 
long  since  been  made ;  the  money  has  long  since  been  placed  "  so 
that  it  will  yield  a  profit,"  given  ''for  some  other  property,"  laid 
out  in  a  "  permanent  form  so  as  to  produce  an  income."  There  is 
to  be  a  mere  excliange  of  shares  of  stock  in  two  separate  companies 
for  sliares  of  stock  in  one  company  which  is  to  be  the  result  of  the 
merging  of  the  two  separate  companies,  the  merged  company  to  take 
over  and  carry  on  the  powers,  rights  and  privileges  of  the  two 
separate  companies.  Instead  of  the  laying  out  of  capital,  the  part- 
ing with  money  for  a  security,  there  will  be  a  considerable  transfor- 
mation of  securities  into  cash  by  tliat  provision  which  permits  the 
company  to  receive  $435  per  share  for  those  shares  of  the  Equitable 
Trust  Company  which  it  does  not  desire  to  exchange  for  shares  in 
the  merged  company  at  the  ratio  provided.  The  president  of  the 
insurance  company  states  under  oath,  "  I  know  of  no  way  by  which 
the  Society  can  realize  as  much  upon  its  holdings  as  by  availing 
itself  of  the  proposed  merger,  which  insures  a  cash  price  of  $435  for 
each  sliare  of  stock  which  is  not  exchanged  for  stock  of  the  merged 
company.  In  my  judgment  tliat  price  is  considerably  in  excess  of 
the  probable  liquidation  value  of  the  stock.  *  *  *  If  for  any 
reason  the  proposed  merger  should  prove  impracticable,  my  own 
judgment,  as  representing  tlie  Equitable  Life  Assurance  Society, 
would  be  in  favor  of  liquidating  tlie  Equitable  Trust  Company  so 
i\s  to  return  to  its  stockliolders  its  capital  and  surplus,  less  tlie  expense 
of  liquidation." 

It  seems  to  me  clear  that  the  proposed  transaction  so  far  as  it 
affects  the  Equitable  Life  Assurance  Society  docs  not  offend  against 
the  provisions  of  section  100  of  the  Insurance  Law,  added  by 
chapter  326  of  the  Laws  of  190G.  If  I  am  right,  the  proposed  action 
of  the  directors  in  voting  the  shares  owned  by  the  insurance  com- 
pany is  not  ultra  vires,  and  as  the  learned  court  at  Special  Term  in 
the  Colby  case  distinctly  held  that  the  scheme  of  merger  was  not 
fraudulent,  this  case  falls  within  the  doctrine  that  a  stockholder 
cannot  enjoin  the  execution  of  a  contract  intra  vires  unless  fraud  or 
(?;)pre8sion  or  unfairness  is  shown.  As  laid  down  in  Leslie  v.  Loril- 
lard  (110  N.  Y.  532):  "In  actions  by  stockholders,  which  assail 
the  acts  of  their  directors  or  trustees,  courts  will  not  interfere  unless 
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the  powers  have  been  illegally  or  nnconscientionely  executed  or 
unless  it  be  made  to  appear  tiiat  the  acts  were  fraudulent  or  collu- 
bive  and  destructive  of  the  rights  of  the  stockholders."  When  we 
consider  the  nature  and  character,  the  assets,  surphis  and  capital 
btock  of  this  insurance  company,  it  is  difficult  to  perceive  in  what 
jwssible  way  the  proposed  merger  can  be  destructive  of  the  rights 
of  this  plaintiff  who  owns  fifteen  shares  of  its  stock  upon  which  the 
dividends  are  limited  by  law  to  seven  per  cent  per  annum. 

For  these  reasons,  in  addition  to  those  expressed  in  the  opinion 
in  the  Colby  case,  the  order  apixjaled  from  should  be  reversed 
and  the  injunction  vacated,  with  costs  and  disbursements  to  the 
appellants. 

Patterson,  P.  J.,  McLaughlin,  Lauohlin  and  Scott,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


David  Mater,  Appellant,  v,  Phcenix  Assurance  CoMi»ANY, 
LiMFFED,  OF  Ix)NDON,  Defendant,  Impleaded  with  the  Home 
Insurance  Company,  Respondent. 

First  Department,  February  7,  1908. 

Insurance  —  aGyustment  of  loss  —  fraudulent  award  —  parties  —  joinder 

of  defendants. 

A  joint  action  may  be  maintiincd  agniust  two  tire  insurance  companies  to  set 
aside  an  award  when  it  is  claimed  tliut  tlie  companies  holding  policies  in  dif- 
ferent amounts  joined  witli  the  insured  in  an  appraisal  of  loss,  the  insured 
selecting  an  appraiser  to  act  under  both  policies  and  the  companies  jointly 
selecting  one,  and  the  two  appniisers  being  unable  to  ngree  selected  under  the 
terms  of  the  submission  an  umpire  who  was  induced  by  improper  and  illcgul 
practices  of  the  appraiser  selected  by  the  r  ompanics  to  join  with  him  in  making 
jin  unfair  and  illciral  award. 

While  each  defendant  issued  a  separate  policy  and  was  liable  only  by  the  terms 
of  its  separjite  contract,  both  were  interested  in  the  common  object  of  redncirifir 
the  award  and  in  equity  it  is  proper  to  join  as  defendants  in  one  action  differ- 
ent  persons  whose  ind(>pcndent  or  joint  nets  combined  to  produce  the  injury. 

App.  Div.  —  Vol.  CXXl  V. .      16 
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Where  an  appraisal  in  behalf  of  several  insurance  companies  is  fraudulently 
made,  one  company  innocent  of  the  fraud  is  not  protected  by  it  because  the 
award  is  for  the  benefit  of  all  and  is  vitiated  by  the  fraud  of  one. 

It  is  proper  for  the  complaint  in  a  suit  to  set  aside  such  award  fixing  the  amount 
of  loss  under  two  policies  issued  by  dilTerent  companies  to  ask  that,  if  the 
award  be  set  aside,  each  defendant  be  adjudged  to  pay  the  loss  in  proportion 
to  the  amount  of  its  policy,  as  equity  having  acquired  jurisdiction  will  aflfoixi 
complete  relief. 

8coTT,  J.,  dissented. 

Appeal  by  tliQ  plaintiflF,  David  Mayer,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  the  Home  Insurance 
Company,  entered  in  the  office  of  tlie  clerk  of  the  county  of  New 
York  on  the  8th  day  of  November,  1007,  upon  tlie  decision  of  the 
court,  rendered  after  a  trial  at  the  New  York  Special  Term, 
sustaining  the  said  defendant's  demurreV  to  the  complaint. 

Henry  IL  Abbott^  for  the  appellant. 

Dickui807i  W.  Richards^  for  the  respondent. 

ITOUGHTON,  J. : 

The  action  is  to  set  aside  an  award  made  by  appraisers  appointed 
pursuant  to  the  terms  of  a  standard  lire  insurance  policy  to  deter- 
mine the  amount  of  loss  by  fire. 

The  complaint  alleges  that  the  plaintiff  was  insured  against  loss 
by  fire  by  policies  issued  by  the  respondent,  Home  Insurance  Com- 
pany, and  defendant  Phoenix  Assurance  Company,  Limited,  of 
London,  in  dilTerent  amounts,  the  loss,  if  any,  to  be  borne  proj>or- 
tionately  according  to  the  amounts  of  the  respective  policies;  that 
a  partial  loss  l)y  fire  occuiTcd  ;  tiiat  disagreement  as  to  the  amount 
of  loss  sustained  having  arisen  appraisers  were  selected,  the  plaintiff 
selecting  one  to  act  under  both  policies,  and  the  two  defendant 
companies  selecting  the  same  person  to  act  for  both  ;  that  the  two 
appraisers  being  unal)le  to  agree,  under  the  terms  of  the  submission 
selected  a  third  one  or  umpire;  that  by  reason  of  improper  and 
illegal  practices  the  appraiser  selected  by  defendants  induced  the 
umpire  to  join  with  him  in  making  an  unfair  and  illogal  award  and 
determination  of  the  loss  sustained  at  an  amount  much  less  than  it 
actually  was;  tluit  the  lo^g  thus  a'^oertained  has  not  been  accepted, 
ftnd  that  the  gctnaj  Joss  ws  8+;8I3,  instead  oi  %%fi!i%  as  fixed  bj 
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the  alleged  illegal  award.  The  relief  asked  is  that  the  award  be  set 
aside  and  that  each  defendant  be  adjudged  to  pay  its  proportionate 
share  "of  the  actual  loss. 

The  defendant  Home  Insurance  Company  demurred  to  tlie  com- 
plaint on  the  ground  that  causes  of  action  were  improperly  united, 
ill  that  the  action  was  brought  to  set  aside  an  appraisal  had  under 
the  terms  of  two  separate  and  distinct  policies  of  insurance,  one 
issued  by  each  defendant,  whose  interests  were  distinct  and  not  joint ; 
and  on  the  further  ground  that  the  complaint  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  which  demurrer  was  sustained. 
Until  set  aside  the  award  was  conclusive  upon  the  plaintiff.  {Rem- 
in^ton  Co.  v.  London  Assurance  Cor^yoration^  12  App.  Div.  218 ; 
Fleming  v.  Phmnix  Assurance  Co.^  75  Ilun,  530.) 

If  the  award  was  improperly  or  fraudulently  obtained  the  plain- 
tiff had  a  cause  of  action  against  the  defendant  companies  either 
separately  or  conjointly  to  set  it  aside.  We  think  he  could  join 
both  defendants  in  one  action  for  that  purpose.  While  there  were 
two  policies  of  insurance  the  award  was  obtained  by  the  joint 
action  of  the  two  companies  and  not  by  two  separate  and  distinct 
appraisals.  Both  were  interested  in  the  common  object  of  diminish- 
ing the  total  loss  which  was  to  be  apportioned  between  the  two. 
One  appraiser  represented  both.  His  fraud  or  improper  acts  inured 
to  the  benefit  of  both  in  procuring,  as  is  alleged,  a  grossly  inadequate 
award. 

In  equity  it  is  proper  to  join  as  defendants  in  one  action  different 
pei-sons  guilty  of  independent  acts  which  combine  to  produce  an 
injury  to  the  plaintiff.  (Warren  v.  Parkfmrst^  105  App.  Div. 
239;  186  N.  Y.  45.)  Much  more  is  it  proper  to  join  defendants 
whose  joint  act  produces  the  injury.  The  appraiser  who  is  alleged 
to  have  fraudulently  and  improperly  induced  the  umpire  to  act 
with  him  was  the  common  appraiser  of  both  defendants.  Each 
defendant  benefited  by  his  act.  While  each  defendant  issued  sepa- 
rate policies  and  was  liable  only  by  the  terms  of  its  separate  contract, 
l)oth  were  interested  in  the  common  object  of  reducing  the  amount  of 
the  award  and  both  benefited  by  the  reduction  resulting  in  plaintiffs 
injnry.  Where  an  appraisal  in  behalf  of  several  insurance  com- 
panies is  frandnlently  had,  one  company  innocent  of  the  fraud  is 
not  protected  by  it^  becaase  the  award  is  for  the  benefit  of  all  and 
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is  vitiated  by  tlio  fraud  of  one.     {Kaiser  v.  llamhurg-B icemen  Fire 
Ins.  Co.,  59  App.  Div.  525 ;  aflPd.,  172  N.  Y.  663.) 

Nor  is  the  complaint  rendered  bad  because  the  plaintiflE  asks  that 
.  if  the  award  shall  be  set  aside  each  defendant  be  adjudged  to  pay 
the  loss  in  proportion  to  the  amount  of  the  policy  of  each.  Even 
if  it  were  possible  for  plaintiflE  to  bring  an  action  at  law  and  in  that 
action  determine  the  validity  of  the  award,  which  we  do  not  decide, 
still  it  was  entirely  proper  for  liim,  if  he  saw  fit,  to  bring  an  action 
in  equity  to  have  it  vacated.  Equity  thus  acquiring  jurisdiction 
of  the  matter,  will  render  complete  justice  between  the  parties 
though  it  may  require  a  personal  judgment  to  accomplish  it 
(  Valentine  v.  liichardt,  126  N,  Y.  272.) 

The  main  object  of  the  action  is  to  set  aside  tlie  award.  Pre- 
sumably, the  defendants  are  willing  to  paj-  the  amount  awarded. 
In  order,  however,  that  the  plaintiff  may  recover  what  he  claims  to 
be  his  actual  loss  he  must  get  rid  of  the  award  which  limits  the 
amount  of  liis  recovery.  It  is  true  that  the  ultimate  object  of  plain- 
tiff is  to  obtain  his  monoy ;  but  to  do  this  he  asks  that  the  award 
be  nullified  so  that  ho  may  obtain  more  than  was  awarded 
to  him  and  what  he  claims  is  due  him.  Actions  in  equity  to  set 
aside  an  award,  and  if  that  be  done  to  recover  the  amount  of  the 
*loss,  are  not  infrequent  and  have  been  quite  uniformly  sustained. 
(Schmitt  Brothers  v.  Boston  Ins.  Co.,  82  App.  Div.  234 ;  St7*07ne  v. 
London  Assurance  Coy^poration,  20  id.  571 ;  Kaiser  v.  Hamburg- 
Bremen  Fire  Ins.  Co.,  supra  /  New  York  Mutual  Savings  Assiu 
v.  Manchester  Assurance  Co.,  94  App.  Div.  104 ;  Bradshaw  t. 
Agricultural  Ins.  Co.,  137  N.  Y.  137.) 

We  are  of  the  opinion  that  the  action  was  properly  brought 
against  both  defendants,  and  that  the  complaint  states  a  good  cause 
of  action,  and  that  the  demurrer  was  impropei'ly  sustained. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  and 
the  demurrer  overruled,  with  costs,  with  the  usual  leave  to  defend- 
ant to  withdraw  its  demurrer  and  answer  upon  payment  of  costs. 

Ingraham  and  Clarke,  JJ.,  concurred ;  Scott,  J.,  dissented. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with 
costs,  with  leave  to  defendant  to  witb(lra\y  demurrer  and  to  answer 
on  payment  of  costs. 
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John  T.  Fay  and  Eva  N.  Fay,  Respondents,  v.  IIekbert 
Lambourne  and  Louis  Granett,  Appellants. 

First  Department,  February  7.  1908. 

Trade  names  —  inf  riiigement  —  deception  of  public  —  equity. 

Persons  who  pretend  to  tell  fortunes  are  disorderly  persons  and  the  pretense  of 
occult  powers  and  tlie  ability  to  answer  confidential  questions  through  spirit- 
oal  aid  is  a  species  of  fortune-telling  and  is  a  fraud  upon  the  public.  A  person 
engaged  in  such  business  has  no  property  rights  in  a  name  or  appellation  used 
in  connection  with  it,  for  a  property  right  in  a  name  used  in  connection  with 
a  business  is  similar  to  the  riglit  to  the  use  of  a  trade  mark  and  equity  will  not 
Interfere  to  protect  a  name  or  trade  mark  used  to  deceive  the  public. 

Equity  does  not  adjust  dilTerences  between  rogues  and  one  invoking  the  aid  of 
equity  must  be  free  from  taint  before  the  court  will 'proceed  to  determine 
whether  or  not  he  has  been  wronged. 

Appeal  by  the  defendants,  Herbert  Lambourne  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
29tli  day  of  May,  1907,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  enjoining  the  defend- 
ants from  in  any  manner  or  way  using  the  name,  title  or  trade  mark 
of  the  plaintiffs,  or  any  words  or  name  similar  to  the  words  or  name 
used  by  the  plaintiffs. 

CharUs  OoldzieVy  for  the  appellants. 

Franklin  Bieriy  for  the  respondents. 

Houghton,  J. : 

For  a  number  of  years  the  plaintiffs,  who  are  husband  and  wife, 
have  given  entertainments  throughout  the  country  under  tlie  name 
of  "  The  Fays."  While  certain  sleight  of  hand  tricks  are  inter- 
spersed the  principal  performance  consists,  as  the  record  discloses, 
of  alleged  mind  reading  and  tlie  telling  of  past  as  well  as  future 
events.  This  consists  of  the  answering  by  the  wife  of  written  ques- 
tions propounded  by  auditors.  Ability  to  answer  these  questions 
and  to  foretell  the  future  is  pretended  to  come  from  supernatural 
powers  possessed  by  her.  If  any  one  in  the  audience  desires  to  pro- 
pound a  question  of  a  private  nature  he  or  she  is  given  the  privilege 
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of  doing  so  by  purchasing  Mrs.  Fay's  '*  Thaumaturgy  Dream  Book" 
to  which  is  attached  a  blank  coupon  with  instructions  for  filling  out. 
No  guaranty  is  given  that  these  questions  will  be  answered,  but  an 
assurance  is  given  that  they  will  be  if  the  spirit  so  moves.  Tlie 
mysterious  character  of  the  performance  is  such  that  numerous 
questions  are  propounded  of  a  most  confidential  and  personal  nature. 
Upon  their  receipt  these  fpiestions  are  turned  over  to  employees 
who  are  told  to  answer  them  lus  they  sec  fit.  From  the  evidence  it 
would  appear  that  the  plaintiffs  haVe  the  reputation  of  giving  a 
most  mystifying  entertainment. 

The  defendants  are  former  employees  who,  having  learned  how 
plaintiffs'  performances  were  given,  themselves  gave  performances 
explaining  plaintiffs'  tricks  and  exposing  their  alleged  occult  powers. 
In  their  advertising  notices  and  bill  posters,  although  stating  it  was 
an  expose,  they  gave  prominence  to  the  words  "  The  Fays  "  or  "  The 
Phays,'^  as  they  sometimes  spelled  it,  to  such  an  extent  that  certain 
persons  were  deceived  in  the  advertisement  and  went  to  the  per- 
formance thinking  they  were  going  to  see  and  hear  the  Fays 
themselves. 

This  action  was  brought  to  restrain  the  defendants  from  using 
the  name  *'The  Fays"  in  any  manner  in  their  advertisements  and 
posters,  and  especially  in  such  manner  as  to  mislead  the  public  into 
believing  that  a  performance  by  the  plaintiffs  was  being  had,  and 
has  resulted  in  a  permanent  injunction  enjoining  the  defendants 
from  so  doing. 

If  the  injunction  was  to  stand,  it  is  altogether  too  broad  and 
evidently  much  broader  than  the  trial  judge  intended  it  should  be 
from  his  memorandum  decision.  By  that  memorandum  it  was 
stated  that  the  defendants  should  be  enjoined  only  from  using  the 
words  in  such  way  as  to  mislead  the  public,  but  by  the  injunction 
granted  the  defendants  are  restrained  from  using  plaintiffs'  name 
in  any  way. 

The  situation  disclosed,  however,  is  such  that  equity  should  not 
interfere  at  all.  The  plaintiffs  are  engaged  in  deceiving  the  public, 
and  the  most  entertaining  part  of  their  performance  is  in  effect 
fortune  telling.  In  such  a  business  they  can  get  no  property  rights 
in  a  name  or  appellation  which  a  court  of  equity  will  protect.  The 
property  right  which  the  plaintiffs  assert  they  have  in  the  term 
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"The  F;ivs  "  and  which  they  would  have  if  their  business  was  witli- 
out  deception,  is  similar  to  the  right  to  the  use  of  a  trade  mark. 
Equity  will  not  interfere  to  protect  a  party  in  the  use  of  a  trade 
mark  where  the  name  or  phrase  claimed  as  such  is  intended  and 
calculated  to  deceive  the  public.  {Fetrldye  v.  WeUfi^  4  Abb.  Pr. 
14:4;  Gluckvian  v.  Strmieh^  90  App.  Div.  301.)  A  party  invoking 
tlieaid  of  equity  to  restrain  the  infringement  of  a  trade  mark  must 
himself  be  free  from  fraud  in  his  representations  to  the  public. 
[Prince  Mfg,  Co,  v.  P,  M.  P.  Co,,  135  X.  Y.  24.) 

Persons  who  pretend  to  tell  fortunes  are  defined  to  be  disorderly 
persons.  (Code  Crim.  Proc.  §  899.)  The  pretense  of  occult  powers 
and  the  ability  to  answer  confidential  questions  from  spiritual  aid  is 
as  luul  as  fortune  telling  and  a  species  of  it  and  is  a  fraud  upon  the 
public. 

It  is  no  answer  so  far  as  the  plaintiflFs  are  concerned  that  no  one 
ought  to  believe  the  pretenses.  It  is  the  half  doubt  and  the  half 
belief  of  a  certain  class  of  people  tliat  make  and  hold  tlie  audiences. 
If  every  one  wholly  disbelieved,  curiosity  would  be  soon  siitisfied 
and  the  entertainment  lose  its  attniction. 

Nor  is  it  any  answer  to  say  that  the  defendants  are  themselves 
guilty  of  wrong.  Equity  does  not  adjust  the  differences  betwc.'cn 
rogues.  The  complainant  is  first  judged,  and  not  until  he  has  been 
found  free  from  taint  docs  equity  proceed  to  determine  whether  or 
not  he  has  been  \vronged. 

The  injunction  should  not  have  been  granted.  The  judgment  is 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellants  to 
abide  the  event. 

Patterson,  P.  J.,  IxoftAHAM,  McLaughlin  and  Lauohlin,  J  J., 
concurred. 

Judgment  reversed,  new  trial  (ordered,  costs  to  appellants  to  abide 
event. 
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Tbacy  W.  Pratt,  Appellant,  v.  William  Irving  Clark  and  Caro- 
line L.  Tsklin,  as  Executors  of  and  Trustees  under  the  Last  Will 
and  Testament  of  Charlotte  M.  Goodridge,  Deceased,  and 
Others,  Respondents. 

First  Department,  February  7,  1908. 

CoBtfl  —  disbursements  for  stenographer's  minutes  ordered  during  trial  — 
when  taxable  on  appeal. 

Disbursements  paid  for  copies  of  stenographer's  minutes  of  a  trial  procured  for 
the  purpose  of  preparing  amendments  to  the  case  on  appeal  may  be  taxed, 
although  they  were  ordered  and  used  during  the  progress  of  the  trial. 

But  the  cost  of  a  transcript  of  the  minutes  of  the  summing  up  is  not  taxable, 
as  they  are  not  a  proper  part  of  the  case  on  appeal;  nor  are  sums  paid  in 
excess  of  the  statutory  nite  of  ten  cents  a  folio  to  procure  expedition  in  order 
that  the  minutes  might  be  used  during  the  trial  taxable  as  disbursements  on 
appeal. 

Appeal  by  the  plaintiff,  Tracy  W.  Pratt,  from  an  order  of  the 
Supreme  Court,  made  at  tlie  New  York  Special  Term  and  entered 
in  the  office  of  tlie  clerk  of  the  county  of  New  York  on  the  24:th 
day  of  June,  1907,  denying  the  plaintiff's  motion  for  retaxation  of 
costs. 

Clarence  F.  Birdseije^  for  the  appellant. 

Albert  Stichney^  Jr.y  for  the  respondents. 

Scott,  J. : 

The  plaintiff  appeals  from  an  order  denying  his  motion  for  the 
retaxation  of  a  bill  of  costs. 

The  action  was  tried  at  Special  Term  resulting  in  a  judgment  for 
defendants,  who  were  represented  by  Albert  Stickney,  Esq.,  Charles 
I.  McBurney,  Esq.,  and  Albert  Stickney,  Jr.,  Esq.,  guardian  ad 
litem  for  certain  infant  defendants.  Each  of  these  gentlemen  was 
awarded  a  separate  bill  of  costs  and  a  separate  allowance.  Upon 
appeal  to  this  court  the  judgment  was  affirmed,  one  bill  of  costs 
being  allowed.*  It  is  this  bill  which  is  the  subject  of  the  present 
motion,  which  seeks  to  strike  out  the  item  of  $339.87  inserted  in 

*  See  118  App.  Div.  638.— [Rep. 
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the  bill  and  allowed  on  taxation.  This  item  appears  in  tlie  bill  of 
costs  as  "  Paid  Stenographer's  Minutes  on  Trial,"  and  it  abundantly 
appears  that  the  minntes  were  ordered  and  furnished  for  use  on  the 
trial  and  were  so  used. 

The  affidavit  of  Mr.  Albert  Stickiiej,  Jr.,  states  that  the  respond- 
ents went  into  the  trial  in  the  firm  Ijelief  that  the  appellant  would 
carry  the  proceeding  up  to  the  Court  of  Appeals  if  defeated,  and 
lie  gives  the  reasons  for  so  believing.  lie  then  says :  *'.lt  was  with 
t'lis  situation  in  view  and  in  the  l>elief  and  expectation  that  an 
appeal  would  be  taken,  and  for  the  purpose  of  using  such  stenog- 
rapher's minutes  in  preparing  amendments  to  the  case  on  appeal 
tiiat  the  minutes  were  ordered.  It  having  been  decided  to  obtain 
such  minutes,  the  stenographer  was  directed  to  furnish  them  from 
the  outset  of  the  trial,  and  they  were  furnished  by  him  accordingly 
as  they  were  written  out." 

Since  the  decision  of  liidahock  v.  Met.  EL  li,  Co,  (8  App.  Div. 
309)  there  has  been  no  doubt  that  a  copy  of  the  stenographer's 
minntes  obtained  fortlie  purpose  of  preparing  amendments  to  a  pro- 
posed case  on  appeal  is  a  taxable  disbursement.  If,  therefore,  the 
respondents  had  waited  until  after  the  trial  and  had  then  ordered 
a  copy  of  the  minntes  solely  for  the  purpose  of  preparing  amend- 
ments to  the  proposed  case,  their  right  to  tax  the  cost  of  the  minutes 
conld  not  be  questioned.  It  is  urged,  however,  that  because  the 
miiuites  ^ere  ordered  during  the  progress  of  the  trial,  and  used  upon 
it,  their  cost  cannot  now  be  taxed,  notwithstanding  they  were  also 
used  for  preparing  amendments  to  the  case  on  appeal.  Gallagher 
V.  Baird  (60  App.  Div.  29)  is  cited  as  authority  for  that  contention. 
That  case  arose  under  peculiar  circumstances  and  involved  among 
other  things  the  construction  of  a  stipulation  between  attorney?. 
Fnrthermore,  it  appeared  that  both  appellant  and  respondent  had 
Qsed  the  same  copies,  and  each  had  paid  half  the  cost  thereof, 
and  it  clearly  appeared  that  the  transcript  had  not  been  ordered  by 
either  party  in  the  fii*st  instance  but  by  the  referee  before  whom 
the  case  was  tried.  Later  a  similar  question  arose  in  Bremer  v. 
Manhattan  R.  Co.  (51  Misc.  Rep.  96;  nffd.  without  opinion,  115 
App.  Div.  900).  In  that  case,  as  in  this,  the  plaintifTs'  attorney 
made  affidavit  that  he  had  reason  to  believe  that  an  api>eal  would 
be  taken  in  any  event,  and  that  he  ordered  the  minutes  for  the 
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purpose  of  preparing  a  case  on  api)eal,  or  amendments  to  a  Ciise, 
as  the  judgment  at  Special  Term  mi^lit  require.     It  also  appeared 
that  having  obtained  a  copy  of  tlie  minutes  he  used  them  in  pi-epa- 
ration  of  his  brief  at  Special  Term.     He  was  permitted  to  tax  the 
item,  the  court,  saying :  "  The  fact  that  the  minutes  were  used  by 
the  plaintiffs'  attorney  iii  the  preparation  of  the  brief,  if  such   was 
the  fact,  has  not  increased  the  burden  of  the  defendants,  who  are  in 
no  worse  position  than  they  would  have  been  had  the  plaintiffs  waited 
until  after  the  decision  before  procuring  the  minutes.     The  plain- 
tiffs may  have  had  an  incidental  benefit  in  tlie  use  of  the  minutes  in 
making  their  brief,  but  this  benefit  is  not  wholly  gratuitous  because 
they  took  the  risk  of  having  to  pay  for  the  minutes  themselves  if 
the  event  proved  that  they  were  mistaken  in  their  anticipation  that 
there  would  be  an  appeal."     In  our  opinion  tlie  reasoning  in   the 
case  last  cited  applies   to  the    present  case  and    the   respondents 
were  entitled  to  tax  the  amount   properly  payable  and  paid  for 
stenographer's  minutes  ordered  and  used  for  preparing  amendments 
to  the  case  on  appeal  even  although  they  had  also  been  used  on  the 
trial.     They  were  not,  however,  entitled  to  tax  that  item  at  the 
amount  included  in  the  bill  of  costs.     There  are  included  among 
the  papers  before  us  three  receipted  bills  for  transcripts  yf  steno- 
graphic notes.     One  charged  to  Mr.  Albert  Stickney,  Jr.,  is  for 
testimony  taken  on  October  twenty-third,  twenty-fourth,  twenty- 
fifth,  twenty-sixth  and  twenty-seventh  and  November  sixth,  to  the 
end  of  the  forenoon  session,  1,422  folios  at  fifteen  cents,  amounting 
to  $213.30.     The  second  bill  is  charged  to  Messrs.  Stickney,  Mad  ay 
&  McBurney  (the  firm  of    which  all  the  respondents'  attorneys 
were  members),  and  is  for  the  same  testimony,  but  at  fifteen,  twenty 
and  twenty-five  cents  a  folio  and  amoimts  to  S207.05.     The  third 
bill  is  charged  to  the  same  firm,  and  is  stated  to  be  for  stenographic 
service  in  furnishing  transcripts  of  minutes  over  night  during  the 
trial,  and  includes  three  items,  to  wit,  November  sixth  (two  copies), 
afternoon  session,  November  eightli  (two  copies),  November  tenth 
(one  copy)  (summing  up).     This  bill  amounts  to  $160.40.     The  t^uni 
charged  in  tiie  bill  of  costs  is  arrived  at  by  adding  these  three  bills 
together  and  dividing  by  two.     It  is  quite  evident  that  no  incon- 
siderable part  of  these  charges  is  for  expedition  owing  to  the  neces- 
sity of  having  the  minutes  of  each  day  for  use  on  the  next  day, 
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and  there  can  be  no  justification  for  charging  as  part  of  the  costo 
an  appeal  the  costs  of  a  transcrij)t  of  the  summing  up  as  that 
could  form  no  proper  part  of  the  case  on  appeal.  The  statutory 
fees*  which  stenographers  in  Xew  York  county  are  entitled  to 
charge  for  furnishing  a  transcript  of  the  minutes  is  ten  cents  a 
I'ylio,  and  since  no  expedition  is  required  when  minutes  are  needed 
fur  making  a  case  on  appeal,  or  preparing  amendments  thereto, 
no  more  than  this  should  be  taxed  as  a  disbursement,  even  although 
the  party  procuring  the  minutes,  for  his  own  convenience,  lias  seen 
fit  to  pay  at  a  higlier  rate  for  expedition.  The  Ijiil  foi*  §169.40 
appears  on  its  face  to  include  something  for  expedition,  and  to  also 
include  a  transcript  of  the  summinq^  up.  It  is  impossible  to  say 
from  anything  in  the  papers  before  us  how  much  of  this  bill,  if  any 
part,  may  be  properly  taxed.  The  item  for  stenographer's  fees 
must,  therefore,  be  reduced  to  $142.20,  the  statutory  fee  fur  1,422 
folios  at  ten  cents  a  folio,  and  the  order  appealed  from  will  be 
80  modified,  and  as  modified  aflSrmed,  without  costs  to  either 
party. 

Patterson,  P.  J.,  McLaughlin,  Laughlin  and   Clakke,  JJ., 
concurred. 

Order  modified  as  directed  in  opinion,  and  as  so  modified  affirmed, 
without  costs.     Settle  order  on  notice. 


Edward   Jacobson,   Eespondent,   v.    German-American    Button 
Company,  Appellant. 

First  Depjirtment,  February  7,  1908. 

Practice  -—  change  of  venue  for  convenience  of  witnesses  —  place  of  con- 
tract considered. 

On  a  motion  to  change  the  venue  of  an  action  to  recover  for  a  broach  of  contract 
to  sell  and  deliver  goods  made  on  the  li^round  ol  convemciHc  of  witnesses, 
the  county  where  the  contract  was  made  and  to  be  pLrlornied  nmy  be 
considered. 


*Seo  Code  CM  v.  Proc.  §  *3311  —  [Rkp. 
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Where  a  defendant  moving  to  change  the  phice  of  trial  shows  that  the  contract 
was  made  and  to  be  performed  in  the  county  of  his  residence  where  the 
greater  number  of  witnesses  reside,  while  the  plaintiff  has  but  a  single  wit- 
ness besides  himself  in  the  county  where  the  venue  is  laid,  the  place  of  trial 
should  be  changed  to  the  former  county. 

Appeal  by  the  defendant,  the  German- American  Button  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
New  York  on  the  26th  day  of  February,  1907,  denying  the  defend- 
ant's motion  to  change  the  place  of  trial  of  the  action  from  the 
county  of  New  York  to  the  county  of  Monroe  for  the  convenience 
of  witnesses. 

Gro8ve7i07*  H,  Backus^  for  the  appellant. 

William  Eosin^  for  the  respondent. 

McLaughlin,  J. : 

Action  to  recover  damages  for  the  breach  of  a  contract  for  the 
stile  and  delivery  of  certain  burlap  bags,  alleged  to  have  been  made 
between  plaintiff  and  a  corporation,  the  assets  of  which  it  is  alleged 
were  assumed  and  taken  over  by  the  defendant. 

The  answer  puts  in  issue  the  material  allegations  of  the  complaint 
and  alleges  that  the  defendant  was  not  in  existence  at  the  time  the 
alleged  contract  was  made. 

The  plaintiff  is  a  resident  of  the  county  of  New  York  and  the 
defendant  has  its  principal  office  and  place  of  business  in  the  county 
of  Monroe,  where  the  alleged  contract  was  made  and  to  be  per- 
formied.  This  fact  is  to  be  considered  in  determining  the  place  of 
trial.  (General  Rules  of  Practice,  rule  48.)  The  moving  papers 
show  that  the  witnesses  on  the  part  of  the  defendant  reside  in  Monroe 
county,  and  while  it  is  possible  that  all  of  those  mentioned  may  not 
be  necessary  at  the  trial,  it  is  quite  apparent  that  whatever  witnesses 
are  necessary  to  enable  the  defendant  to  properly  defend  the  action 
reside  in  that  county.  The  plaintiff  has  only  one  witness,  besides 
himself,  who  resides  in  the  county  of  New  York.  Taking  into 
consideration  the  place  where  the  contract  was  made  and  to  be  per- 
formed, and  that  a  majority  of  the  witnesses  reside  in  the  county 
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where  it  is  sought  to  have  the  action  tried,  I  am  of  the  opinion  the 
motion  should  have  been  granted. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  granted,  with  ten 
dollars  costs. 

Pattebson,  p.  J.,  Laughlin,  Clarke  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Johannes  E.  Schboeder  and  Herman  R.  Brauss,  as  Ancillary 
Admiinstrators  of  Johannes  Schroeder,  Deceased,  Appellants, 
V.  Albion  L.  Page,  as  Ancillary  Executor,  etc.,  of  John  M. 
Young,  Deceased,  Respondent. 

First  Department,  February  7,  1908. 
Practice  —  additional  security  for  costs. 

The  right  to  addiUonal  security  for  costs  i<«  purely  a  creation  of  the  statute,  and 
that  right  must  be  found  in  section  8276  of  the  Code  of  Civil  Procedure  or  it 
does  not  exist. 

As  said  section  does  not  in  express  terms  entitle  a  party  to  further  or  additional 
security  when  additional  security  has  once  been  given,  there  is  no  right 
thereto. 

In  any  event,  where  a  non  resident  plaintiff  has  once  given  both  security  and 
additional  security,  and  appeals  from  a  judgment  dismissing  the  complaint 
without  giving  security  to  stay  execution,  and  there  is  nothing  to  show  that 
he  is  pecuniarily  unable  to  pay  the  judgment  or  any  further  judgment  the 
defendant  may  obtain,  the  latter  is  not  entitled  to  further  additional  security, 
for  he  may  proceed  in  the  regular  way  to  collect  his  judgment. 

Appeal  by  tlie  plaintiffs,  Johannes  E.  Schroeder  and  another,  as 
ancillary  administrators,  etc.,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  etitered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  6th  day  of  December, 
1907. 

Edward  A.  Alexander j  for  the  appellants. 
Alfred  B,  Cruikahanh^  for  the  respondent. 
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McLau(}hlin,  J. : 

This  appeal  is  from  an  order  requiring  plaintiffs,  non-residents, 
to  give  $500  additional  security  for  costs.  Before  answering  the 
defendant  demanded  $250  security  for  costs,  which  was  given  pur- 
suant to  an  order  of  the  court.  Sometime  thereafter  a  motion  was 
made  by  defendant  for  additional  security.  The  motion  was 
granted  and  $750  more  was  paid  into  court,  and  at  the  present 
time,  with  accrued  interest,  there  is  on  deposit  with  the  city  cham- 
berlain the  sum  of  $1,050.  Thereafter,  the  action  was  tried  and 
the  complaint  dismissed,  with  costs,  and  judgment  was  subsequently 
entered  against  plaintiffs  for  the  costs,  ^vhich  amounted  to  $1,361.63. 
The  plaintiffs  have  appealed  from  this  judgment,  which  appeal  is 
now  pending  and  undetermined.  No  security  has  been  given  to 
stay  execution,  however,  upon  the  judgment.  After  the  appeal 
had  been  taken,  the  defendant  made  a  motion  that  the  plaintiffs 
give  additional  security.  The  motion  was  granted  and  plaintiffs 
directed  either  to  pay  into  court  the  sum  of  $500  in  addition  to  the 
sum  theretofore  deposited,  to  be  applied  to  the  paymetit  of  costs,  or 
at  their  election  file  an  undertaking  with  one  or  more  sureties,  to 
the  effect  that  they  will  pay  on  demand  to  the  defendant  all  costs 
.which  may  be  awarded  to  him  in  this  action,  not  exceeding  $500, 
in  addition  to  any  sum  theretofore  deposited  as  security.  It  is 
from  this  order  that  the  present  appeal  is  taken. 

The  respondent  contends  that  he  is  entitled  to  additional  security 
under  the  provisions  of  section  3276  of  the  Code  of  Civil  Procedure. 
This  section,  so  far  as  material,  provides  that  at  any  time  after  the 
allowance  of  an  undertaking,  or  after  notice  of  the  payment  into 
court,  in  pursuance  of  such  order,  the  court,  upon  satisfactory  proof 
by  affidavit  that  the  sum  specified  in  the  undertaking  or  the  amount 
of  such  payment  is  insufficient,  or  that  one  or  more  of  the  sureties 
have  died  or  become  insolvent  or  that  his  or  their  circumstances 
have  become  so  precarious  that  there  is  reason  to  apprehend  that 
the  undertaking  is  insu(Rcient  for  the  security  of  the  defendant, 
must  make  an  order  requiring  the  plaintiff  to  give  an  additional 
undertaking  or  make  an  additional  payment  into  court. 

The  right  to  require  additional  security  for  costs  is  purely  a  crea- 
tion of  the  statute  and  authority  therefor  must  be  found  in  the 
statute,  or  it  does  not  exist.     {Republic  of  II(yndura8  v.  SotOj  112 
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X.  Y.  310.)  The  only  statute  which  gives  a  party  the  right  to  addi- 
tional security  is  the  section  of  the  Code  of  Civil  Procedure  above 
referred  to  and  this,  it  will  be  observed,  does  not  in  express  terms 
give  a  party  the  right  to  further  or  additional  security  when  such 
security  has  theretofore  been  given. 

Bat  if  it  be  assumed  that  under  certain  circumstances  such  further 
or  additional  security  may  be  required,  then  I  am  of  tlie  opinion  under 
the  facts  here  presented  this  motion  should  have  been  denied.  Where 
security  is  directed  to  be  given,  a  plaintiff  may  neglect  or  refuse  to  com- 
2)iy  witli  tlie  order  and  tlie  only  penalty  to  which  he  is  subjected  is  a 
dismibsal  of  the  complaint,  with  costs.  (See  Code  Civ.  Proc.  §  3277.) 
This  would  seem  to  indicate  a  legislative  intent  that  security  could 
not  1x3  required  after  the  complaint  had  been  dismissed.  Here, 
before  the  application  which  resulted  in  the  order  appealed  from 
was  made,  the  action  had  been  tried,  complaint  dismissed  and  judg- 
ment entered  a<;iunst  the  plaintiffs,  and  there  is  nothing  to  show  that 
the  plaintiffs  arc  not  pecuniarily  able  to  pay  such  judgment,  or  any 
further  judgment  that  tlie  defendant  may  obtain.  It  is  not  alleged 
that  they  are  insolvent,  nor  are  any  facts  stated  showhig  their  ina- 
bility to  pay.  It  is  true  plaintiffs  have  appealed  from  the  judgment, 
but  this  does  not  stay  execution  thereon  and  no  reason  is  given  wliy 
defendant  should  not  proceed  in  the  regular  way  to  collect  his  judg- 
ment. To  require  security  at  this  stage  of  the  action  is,  in  effect, 
to  require  security  for  the  payment  of  the  judgment.  {Dunk  v. 
Dnnl',  177  IST.  Y.  2(U.) 

I  am  of  the  opinion,  therefore,  the  order  appealed  from  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
denied,  with  ten  dollars  costs. 

Patterson,  P.  J.,  Laughlin,  Clarke  and  Soott,  JJ.,  concurred. 

Order  reversed,  witli  ten  dollars  costs  and  disbursements,  ana 
motion  denied,  with  ten  dollars  costs. 
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George  A.  Trbadwell,  Respondent,  v.  William  A.  Clark, 
Appellant,  Impleaded  with  United  Verde  Copper  Company  and 
Others,  Defendants.    (No.  1.) 

First  Department,  February  7, 1908. 

Appeal  —  atiptilatioii  postponing  enforcement  of  Judg:ment  constmed. 

The  defendant  appealed  to  the  Court  of  Appeals  from  a  judgment  directing  him 
within  thirty  days  to  deliver  stocks  to  the  plaintiff  and  pay  accumulated 
dividends,  less  the  amount  of  a  debt  for  which  the  stock  was  pledged,  with  the 
proviso  that  in  case  of  the  defendant's  default  the  plaintiff  at  his  option  might 
enter  judgment  for  the  adjudged  value  of  the  stocks  at  the  foot  of  the  decree, 
etc.  Pending  the  appeal  the  parties  entered  into  a  stipulation  providing  that 
the  execution  of  the  judgment  be  stayed  for  thirty  days  after  the  affirmance 
or  dismissal  of  the  appeal  by  the  Court  of  Appeals,  and  that  the  defendant 
should  have  thirty  days  after  such  affirmance  or  dismissal  within  which  to 
comply  with  the  terms  of  the  judgment. 

Held,  that  the  thirty  days  secured  to  the  defendant  by  siiid  stipulation  began  to 
run  from  the  date  of  the  affirmance  of  the  judgment  by  the  Court  of  Appeals 
and  not  from  the  date  of  the  filing  and  entering  judgment  on  the  remittitur  in 
the  court  below,  even  though  the  issuance  of  the  remittitur  was  stayed 
pending  a  reargument; 

That  judgment  taken  by  the  plaintiff  as  permitted  by  the  decree  after  the  expira- 
tion of  thirty  days  from  the  affirmance  by  the  Court  of  Appeals  should  not  be 
vacated  as  in  violation  of  the  stipulation. 

Appeal  by  the  defendant,  William  A.  Clark,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Tei*m,  bearing 
date  the  31st  day  of  December,  1907,  and  entered  in  the  office,  of 
the  clerk  of  the  county  of  New  York,  denying  the  said  defendant's 
motion  to  vacate  a  judgment  theretofore  entered  herein. 

Alfred  B,  Cruihahanh,  for  the  appellant. 

Charles  M.  Demond  for  the  respondent. 

McLaughlin,  J. : 

Tliis  action  was  brought  to  redeem  a  certificate  for  100  shares  of 
the  capital  stock  of  the  United  Verde  Copper  Company,  on  pay- 
ment of  a  certain  sum  for  which  it  had  been  pledged  and  for  an 
accounting.- 

A  trial  of  the  issues  raised  by  the  pleadings  resulted  in  a  jadg^ 
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inent  in  favor  of  tlie  plaintifiF.  The  judgment  decreed  that  the 
plaintiff  was  entitled  to  redeem  the  certilicate  upon  payment  of  the 
amount  of  the  pledge,  with  interest,  and  directed  the  appellant 
Clark  to  deliver  the  certificate  of  100  shares  and  a  $1,000  debenture 
bond  to  the  plaintiff,  and  in  addition  pay  to  him  $7,056.79,  the 
balance  of  dividends  made  upon  the  stock  after  deducting  tlierefrom 
the  amount  of  the  pledge  and  the  amount  which  defendant  origi- 
nally paid  for  the  stock.  The  judgment  further  provided  that 
thirty  days'  time  was  allowed  for  the  purpose  of  making  such  deliv- 
eries, and  in  case  of  defendant's  default,  "  then  the  plaintiff  at  his 
option  and  upon  proof  of  said  default  aivd  At  the  foot  of  this  decree 
may  enter  judgment  against  the  defendant  William  A.  Clark  in  the 
snm  of  $30,000,  which  was  the  value  of  said  one  hundred  shares  of 
stock  at  the  date  of  the  trial  hereof,  and  for  the  further  sum  of 
$1,000,  which  was  the  value  of  said  debenture  bond  at  the  date  of 
the  trial  hereof,  with  interest  upon  both  of  said  sums  from  Decem- 
ber 22,  1904,  the  date  of  saM  trial,  and  shall  be  entitled  to  have 
execution  therefor  against  said  defendant  William  A.  Clark." 

An  appeal  was  taken  from  the  judgment  to  this  court  and  the 
same  was  affirmed  (114  App.  Div.  493),  and  from  the  order  of 
affirmance  an  appeal  was  taken  to  the  Conrt  of  Appeals,  where  the 
same,  on  the  19th  of  November,  1907,  was  affirmed  (190  N.  Y.  51). 

Upon  the  appeal  to  the  Court  of  Appeals  the  parties  entered  into 
a  stipulation,  through  their  respective  attorneys,  which  recited  the 
fact  that  such  appeal  had  been  taken  from  the  order  of  affirmance 
of  the  judgment  by  the  Appellate  Division  and  an  undertaking 
given  to  perfect  the  appeal,  and  that  a  further  stay  of  said  execution 
of  said  judgment  until  thirty  days  after  the  affirmance  of  said 
appeal  or  its  dismissal  by  the  Court  of  Appeals  was  desired,  and, 
therefore,  it  was  stipulated  as  follows :  "  (1)  That  the  execution  of 
said  judgment  of  February  16.  1905.  or  of  the  order  or  judgment 
^nnim^  the  same  m  said  Appellate  Division  be  stayed  until  thirty 
days  alter  the  affirmance  of  the  defendant's  appeal  or  the  dismissal 
of  said  appeal  by  the  Court  of  Appeals.  (2)  That  the  time  of  the 
defendant  William  A.  Clark  to  comply  with  any  and  all  of  the  terms 
and  directions  of  said  judgment  or  judgments  be  extended  until 
thirty  days  after  the  said  affirtnance  or  dismissal  of  said  appeal  by 
App.  Div.—  Vol.  CXXI V.         17 
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the  Court  of  Appeals."  Upon  the  stipulation  an  order  was  entered 
following  its  terms.  The  appeal  was  argued  on  the  13th  of  June, 
1907,  and  on  the  nineteenth  of  November  following  the  Court  of 
Appeals  handed  down  its  decision  affirming  the  order  of  the  Appel- 
late Division,  which  affirmed  the  judgment  of  the  Special  Term, 
and  the  remittitur  was  signed  by  the  clerk  of  the  Court  of  Appeals 
on  the  twentieth  of  that  month,  but  was  not  sent  down  to  the 
Supreme  Court  until  the  20th  of  December,  1907.  A  motion  for  a 
reargument  in  the  Court  of  Appeals  was  submitted  December 
ninth,  and  pending  the.  determination  of  that  motion  the  issuance  of 
the  remittitur  was  stayed.  The  motion  for  a  reargument  was  denied 
and  the  stay  vacated.  (190  N.  Y.  542.)  0»  the  20th  of  December, 
1907,  the  plain tiflE's  attorney  filed  the  remittitur  and  procured  an 
order  making  the  judgment  of  the  Court  of  Appeals  the  judgment  of 
the  Supreme  Court,  and  he  at  the  same  time  submitted  an  affidavit 
showing  tlie  default  of  Clark,  and  plaintiff's  election  to  take  a 
money  judgment  as  provided  in  the  decree,  and  thereupon  a  judg- 
ment was  entered  in  his  favor  for  $44,894.43,  which  was  the  value  of 
the  stock  and  bond  above  referred  to,  as  fixed  by  the  judgment  of 
the  trial  court,  and  interest  thereon  and  the  dividends  paid,  after 
deducting  the  amount  for  the  payment  of  which  the  certificate  was 
originally  pledged  and  the  amount  paid  for  the  certificate.  After 
the  judgment  had  been  entered,  a  motion  was  made  on  behalf  of 
Clark  to  vacate  the  same,  on  the  ground  that  it  was  in  violation  of 
the  stipulation,  and  for  thirty  days'  time  within  which  to  comply 
with  the  terms  and  conditions  of  the  judgment.  The  motion  was 
denied,  and  it  is  from  this  order  the  appeal  is  taken. 

I  am  of  the  opinion  the  judgment  was  properly  entered  and  the 
motion  to  vacate  properly  denied.  The  judgment  appealed  from 
was  affirmed  by  the  Court  of  Appeals  on  November  19,  1907. 
This  is  evidenced  by  the  certificate  of  the  clerk  of  that  court,  by 
the  remittitur  itself  and  by  the  affidavit  of  defendant's  attorney,  in 
which  he  states  that  the  appeal  was  heard  the  13th  of  June,  1907, 
and  "  a  memorandum  of  decision  was  handed  down  November  19, 
1907,  and  an  opinion  affirming  said  judgment."  It  is  now  con- 
tended that  under  a  proper  construction  of  the  stipulation  tlie 
judgment  was  not,  in  fact,  affirmed  by  the  Court  of  Appeals  until 
after  it  had  remitted  the  proceedings  to  the  Supreme  Court,  and  its 
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remittitur  was  tiled  and  judgment  entered  thereon.  The  stipula- 
tioQ,  however,  makes  no  reference  to  the  tiling  of  the  remittitur 
bat  simply  provides  "  that  the  time  of  the  defendant  William  A. 
Clark  to  comply  with  any  and  all  of  the  terms  and  directions  of 
said  judgment  or  judgments,  be  extended  until  thirty  days  after  the 
said  affirmance  or  dismissal  of  said  appeal  by  the  Court  of  Appeals." 
It  is  true  tliat  a  stay  of  tlie  issuance  of  the  remittitur  by  the  Court 
of  Appeals  was  granted,  but  this  contained  no  provision  as  to  the 
extension  within  which  Clark  might  com{)ly  with  the  provisions  of  the 
judgment,  nor  did  it  have  any  effect  on  the  stipulation.  Tlie  words 
in  the  stipulation,  *'  affirmance  *  *  *  by  the  Court  of  Appeals," 
are  not  ambiguous  and  but  one  meaning  can  be  gathered  from  them. 
They  mean  the  action  of  that  court  as  to  the  validity  of  the  judg- 
ment from  which  the  appeal  was  taken,  and  not  the  action  of  the 
Supreme  Court  upon  a  remittitur  from  the  Court  of  Appeals 
informing  it  what  had  there  been  done.  The  affirmance  or  reversal 
of  a  judgment  in  the  Court  of  Appeals  always  precedes  the  remit- 
titur or  the  entry  of  an  order  thereon.  The  tiling  of  the  remittitur 
or  the  entry  of  an  order  in  pursuance  of  it  in  the  Supreme  Court 
has  no  more  to  do  with  the  affirmance  or  reversal  of  a  judgment  ])y 
the  Court  of  Appeals  than  has  the  appeal  from  the  Supreme  Court 
to  it.  Indeed,  the  remittitur  is  nothing  more  or  less  than  a  copy  or 
statement  of  the  judgment  or  order  of  the  Court  of  Appeals. 
(Code  Civ.  Proc.  §  194;  rule  16  of  the  Court  of  Appeals.) 

The  judgment  which  was  affirmed  by  the  Court  of  Appeals  gave 
the  plaintiff  an  option  whether  to  take  the  certificate  of  stock 
and  tlie  bond,  or  their  value  as  there  determined,  with  hiterest,  if 
Clark  failed  within  the  time  specified  to  comply  with  the  terms 
imposed.  The  stipulation  gave  him  thirty  days  after  the  affirmance 
by  the  Court  of  Appeals  within  which  to  exercise  this  option.  He 
did  not  see  fit  to  do  so,  and  plaintiff,  acting  upon  the  rights  given 
lo  him  by  the  judgment  and  stipulation,  elected  to  take  the  value 
of  the  certificate  of  stock  and  the  bond,  which  he  did  by  entering  a 
judgment  for  that  amount. 

Indeed,  it  may  well  be  doubted  whether  the  court  at  Special 
Term  had  any  power,  after  the  judgment  had  been  affirmed  by  the 
Court  of  Appeals,  to  modify  the  judgment  or  any  of  its  terms, 
except  in  so  far  as  the  same  had  been  specifically  provided  by  the 
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stipulation  of  tlie  parties.  But  if  it  did  have  such  power,  upon  the 
facts  presented,  it  properly  refused  to  exercise  the  same.  The 
judgment  of  the  trial  court  gave  tlie  plaintiflE  tlie  right  to  enter 
the  judgment  here  complained  of.  The  stipulation  did  not  take 
away  that  right,  and  my  conclusion,  therefore,  is  that  tlie  motion 
was  properly  denied,  and  the  order  shouM  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

Pattebson,  p.  J.,  Laughlin,  Clarke  and  Scott,  J  J.,  concurred. 

Order  affirmed,  with  ten  doIlai*6  costs  and  disbursements. 


George  A.  Treadwell,  Respondent,  v.  William  A.  Clark,  Appel- 
lant, Impleaded  witli  United  Verde  Copper  Company  and 
Others,  Defendants.     (No.  2.) 

First  Department,  February  7, 1908. 

Attorney  and  client  —  no  relief  because  of  erroneoTis  advice  —judgment 
—  depreciation  in  subject-matter  pending  appeals. 

The  court  will  not  relieve  a  client  who  has  acted  upon  erroneous  advice  of 
counsel  as  to  the  legal  effect  of  a  stipulation  postponing  the  execution  of 
a  judgment. 

When  a  decree  requires  the  defendant  to  deliver  a  certificate  of  stock  to  the 
phiintiff,  with  permission  to  the  latter  on  the  defendant's  default  to  enter 
judgment  for  an  adjudged  value  thereof,  the  defendant  will  not  be  relieved 
from  a  money  judgment  entered  by  the  plaintiff  because  the  value  of  the  stock 
has  diminished  pending  unsuccessful  appeals  by  the  defendant. 

Appeal  by  the  defendant,  William  A.  Clark,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  bearing 
date  the  6th  day  of  January,  1908,  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York. 

Alfred  B.  Cruikshanky  for  the  appellant. 

Charles  M.  Demondy  for  the  respondent. 

McLaughlin,  J. : 

This  appeal  is  from  an  order  denying  appellant's  motion  for  an 
extension  of  time  to  deliver  a  certain  certificate  of  stock.     The 
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appeal  was  argued  in  connection  with  a  motion  to  vacate  a  judg- 
ment between  the  same  parties.  {Treadwell  v.  Clarkj  No.  i,  124 
App.  Div.  256.)  The  two  appeals  are  practically  identical  and  are 
based  upon  substantially  the  same  facts,  and  for  the  reasons  stated 
in  the  opinion  delivered  in  the  other  appeal  this  order  must  be 
affinned. 

It  is  true  on  the  motion  which  resulted  in  the  order  here  appealed 
from  an  affidavit  was  presented  by  Clark  to  the  effect  that  he  acted 
upon  the  advice  of  counsel,  who  informed  him  that  the  certificate 
of  stock  and  the  bond  could  be  delivered  at  any  time  within  thirty 
days  after  the  remittitur  of  the  Court  of  Appeals  had  been  filed  in 
the  Supreme  Court.  This  advice,  if  given,  was  an  erroneous  view 
as  to  the  law  and  is  not  a  sufficient  ground  for  relief.  (  Weed  v. 
Weedy  94  N.  Y.  243  ;  Jacobs  v.  Morange^  47  id.  57.)  There  is  in 
this  affidavit  a  statement  to  the  effect  that  the  certificate  of  stock  is 
not  worth  $30,000  or  anything  near  like  that  amount,  and  it  would 
be  unjust  and  inequitable  to  compel  defendant  to  pay  that  sum. 
The  trial  court  found  that  this  was  the  value  of  the  certificate  at 
the  time  the  trial  took  place.  The  plaintiff  has  been  prevented 
since  that  time  from  either  receiving  the  value  or  taking  the  certifi- 
cate by  reason  of  the  defendant's  appeals.  Defendant  having 
been  the  sole  cause  of  the  delay  it  would  seem  to  be  unjust  and 
inequitable  to  the  plaintiff  to  now  compel  him  to  take  the  certificate 
of  stock,  it  having  depreciated  in  value. 

The  order  appealed  from,  therefore,  is  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Patterson,  P.  J.,  Laughlin,  Clarke  and  Scott,  JJ.,.concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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k    yBAiNBRiDOE  CoLBv,  Respondent,  ^^  The  Equitable  Trust  Com- 

J    I      .J;       PANY    OF    NeW    VoRK    End     ThE    MERCANTILE    TrUST    CoMPANY, 

' ''       '^      Appellants. 

First  Department,  February  14,  1908. 

;v 

^^ "  Corporation  —  merger  of  trust  companies  having  special  charters — rights 

of  minority  stockholders  —  when  merger  agreement  not  inequitable — 
temporary  injunction  of  merger  denied. 

By  virtue  of  section  163  of  the  Banking  Law,  providing  that  trust  companies 
incorporated  under  special  laws  shall  possess  the  powers  of  trust  companies 
incorporated  under  the  Banking  Law  and  shall  be  subject  to  the  provisions  of 
that  law  so  far  as  they  arc  not  inconsistent  with  the  special  charter,  the 
Equitable  Trust  Company  of  New  York  and  the  Mercantile  Trust  Company, 
respectively  incorporated  under  various  special  acts  and  possessing  similar 
powers,  are  entitled  to  merge  pursuant  to  the  provisions  of  sections  34  and  38  of 
the  Banking  Law. 
A  The  Legislature,  under  the  power  to  repeal  or  amend  corporate  charters  reserved 
by  the  Constitution,  may  authorize  the  merger  of  corporations  if  there  be  no 
confiscation  of  their  property. 
#  A  merger  which  results  in  the  extinction  of  the  merged  corporation,  and  the 
transfer  of  its  assets  to  the  other  corporation,  does  not  confiscate  its  property 
or  deprive  it  of  vested  property  rights,  for  under  the  statute  a  stockholder 
unwilling  to  assent  to  the  terms  of  the  merger  agreement  may  obtain  the  value 
of  his  stock  in  cash. 

A  stockholder  is  charged  with  knowledge  that  the  statute  gives  majority  stock- 
holders the  right  to  elect  the  officers  of  the  corporation,  to  dictate  its  policy^ 
and  to  control  its  management,  and  if  the  acts  of  the  majority  do  not  meet 
with  his  approval  he  has  no  legal  ground  of  complaint,  unless  he  can  show 
acts  which  in  effect  amount  to  a  fraud  against  him  or  to  bad  faith  on  the  part 
of  the  majority.  A  court  of  equity  will  interfere  in  the  management  of 
a  corporation  nt  the  solicitation  of  a  minority  stockholder  only  when  his  com- 
plaint is  based  upon  some  illegal  or  unauthorized  act  of  the  majority  to  his 
prejudice. 
^  When  it  appears  that  a  large  number  of  the  directors  and  officers  of  a  trust  com- 
puDy  who  signed  an  agreement  to  merge  with  another  company  are  also 
directors  and  oflicers  in  the  latter,  there  is  such  an  intermingling  of  inter- 
est that  the  court  will  scrutinize  the  proposed  agreement  with  care  in  order  to 
ascertain  whether  it  be  fair  to  minority  stockholders;  but  the  mere  intermin- 
gling of  interest  docs  not  of  itself  make  the  agreement  void  or  so  manifestly 
unjust  as  to  warrant  a  court  of  eciuity  in  interfering. 

A  merger  agreement  providing  for  nn  exchange  of  two  shares  of  stock  in  a  com 
pnny  which  aitlinugh  etirninir  iwcnty-five  per  cent  on  etich  share,  has  much 
uncertainty  as  to  its  future  earning  power,  for  one  share  of  stock  in  the  oilier 
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company  which  can  reasonably  be  expected  to  earn  forty-eight  per  cent  on 
each  share,  cannot  be  said  to  be  so  unconscionable  ns  to  justify  a  court  of 
equity  in  interfering  at  the  suit  of  a  minority  stockholder,  especially  when  the 
agreement  has  been  approved  by  a  large  majority  of  stockholders  and  by  the 
State  Superintendent  of  Banks. 

On  such  merger  it  is  not  necessary  to  make  allowance  for  the  good  will  of  the 
company  which  transfers  its  assets,  if,  in  case  of  dissolution,  forced  or  volun- 
tary, it  would  add  nothing  to  the  assets  of  the  corporation. 

A  stockholder  holds  his  stock  subject  to  the  execution  of  all  the  powers  con- 
ferred by  law  upon  the  corporation,  and  he  must  abide  by  the  decision  of  the 
directors  or  stockholders,  as  the  case  may  be,  upon  all  matters  which  the  kw 
commits  to  their  determination  and  control. 

A  court  of  equity  will  not  interfere  with  a  proposed  merger  of  corporations 
authorized  by  a  large  majority  of  tho  stockholders  in  good  faith  and  in  accord- 
ance with  the  statute,  simply  because  some  of  the  minority  think  the  proposed 
agreement  is  unsatisfactory  or  unfair. 

When  there  is  no  material  dispute  as  to  the  result  of  such  proposed  merger  and 
the  legal  questions  involved  can  be  passed  upon  as  well  on  a  motion  for  an 
injunction  pendente  lite  as  at  the  close  of  the  trial,  the  determination  of  tho 
questions  need  not  be  deferred. 

Appeal  by  the  defendants,  The  Equitable  Trust  Company  of  New 
York  and  anotlier,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  tlie  county  of  New  York  on  the  3d  day  of  July,  1907,  granting 
an  injunction  pendeiite  lite. 

Charles  F.  jBrown,  for  the  appellants. 
WiUiain  M.  IvinSy  for  the  respondent. 

McLaughlin,  J. : 

The  plaintiflF,  a  stockholder  of  tlie  Equitable  Trust  Company  of 
New  York,  brings  this  action  in  equity  on  his  own  behalf  and  on 
behalf  of  all  other  stockholders  of  that  corporation  to  enjoin  its 
proposed  merger  with  the  defendant,  The  Mercantile  Trust  Com- 
pany, mainly  upon  the  ground  that  such  merger  is  illegal  and 
unfair  to  the  plaintiff. 

After  the  commencement  of  tlie  action,  upon  notice,  he  applied 
for  and  obtained  an  order  restraining  the  defendants  and  their 
oflBcers  and  agents,  during  the  pendency  of  the  action,  from  taking 
any  farther  steps  towards' carrying  out  the  proposed  merger.  The 
defendants  appeal  from  this  order. 
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The  proposed  merger  is  attempted  under  sections  34  to  38  of  the 
Banking  Law  (Laws  of  1892,  chap.  689,  added  hy  Laws  of  1895, 
chap.  382,  and  amd.  by  Laws  of   1900,  chap.  199).     Section  34 
provides  that  "Any  two  or  more  corporations,  otlier  than  savings 
banks,  organized  under  any  one  article  of  this  chapter,  or  organized 
under  tlie  laws  of  this  State  for  the  purposes,  or  either  of  them, 
mentioned  in  any  one  article  of  this  chapter,  are  hereby  authorized 
to   merge  one  or  more  of  said  corporations  into   another  in   the 
manner  following    *     *     *."     The  contention  that  the  proposed 
merger  is  illegal    is  based    substantially  upon  two  propositions: 
Fii'sL  (a)   That   neither  the   Equitable   Trust   Company  nor  the 
Mercantile    Trust    Company    was    "organized    under    any    one 
article  of  this  chapter ; "  (b)  that  neither  of  them  was  "  organized 
under  the  laws  of  this  State  for  the  purposes,  or  either  of  them, 
mentioned   in  any  one  article  of   this  chapter."      The   Equitable 
Trust  Company  was  incorporated  under  chapter  604  of  the  Laws 
of   1871,  under  the  name  of   the  "Traders'    Deposit  Company," 
with  powers,  among  other  things,  to  receive  upon  deposit  money, 
certificates  and  evidences  of  debt  or  value  and  contracts,  and  to  take 
the  management,  custody  and  charge  of  the  same  and  to  advance 
moneys,  securities  and  credits  upon  the  same  at  such  rates  of  interest, 
not  exceeding  the  legal  rate,  and  upon  such  terms  and  conditions  as 
may  be  agreed  upon  by  the  parties.     In  1896  (Chap.  839  of  that 
year)   the   Legislature   further   authorized   it    "  to   have   all    the 
rights,  powers  and  privileges  conferred  upon  trust  companies  by 
section  one  hundred  and  fifty-six  of  an  act  entitled  *An  act  in  rela- 
tion to  banking  corporations,'  and  known  as  the  Banking  Law." 
The  name  of  the  corporation  was  changed  in  1895  (Laws  of  lb95, 
cl.iap.  557),  and  again,  by  special  act  of  the  Legislature,  was  changed 
in  1902  (Chap.  290)  to  the  Equitable  Trust  Company  of  New  York. 
The  Mercantile  Trust  Company  was  incorporated  by  special  act  of 
the  Legislature  in  1868  (Chap.  806)  under  the  name  of  "  Fire  Proof 
Warehousing  Company."     Its  powers  were  thereafter  increased  by 
special  acts,*  and  in  1873  its  name  was  changed  (Chap.  845)  to  "  The 
Mercantile  Trust  Company,"  and  it  was  empowered  "  to  accept  and 

♦See  Laws  of  1869,  chap.  185;  Laws  of  1870,  chap.  121,  and  Laws  of  1880, 
chap.  425.—  [Rep. 
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execate  all  such  trusts  of  every  description  as  may  Ikj  committed 
to  it  by  any  person  or  persons  whatsoever,  or  by  any  corporations." 
Neither  of  the  defendants  was  organized  under  any  one  article  of  the 
Banking  Law  —  each  having  been  organized  by  special  act  of  the 
Legislature  —  but  that  they  come  fairly  within  the  provisions  of 
that  act  and  are  subject  thereto  cannot  be  seriously  doubted  when 
section  163  (Laws  of  1892,  chap.  689)  is  read  in  connection  with 
the  other  sections.  This  section  provides  that :  "  Every  trust  com- 
pany incorporated  by  a  special  law  shall  possess  the  powers  of  trust 
companies  incorporated  under  this  chapter  and  shall  be  subject  to 
Buch  provisions  of  this  chapter  as  are  not  inconsistent  with  the 
special  laws  relating  to  such  specially  chartered  company."  In 
Tenner  v.  Fanners*  Loan  <&  Trust  Co,  (54  App.  Div.  271 ;  affd., 
j  176  N.  T.  549)  it  was  held  that  under  this  section  a  company 
incorporated  by  special  act  in  1822  with  no  banking  privileges,  but 
which  has  subsequently  acquired  power  to  execute  trusts,  was 
subject  to  the  provisions  of  the  Banking  Law  and  might  receive 
deposits,  though  such  power  was  expressly  withheld  in  its  original 
charter. 

Second.  That  the  Legislature  had  no  power  to  sanction  the 
merger  of  corporations  against  the  protest  of  minority  stockholders 
nnless  such  merger  were  lawful  when  the  corporations  were  formed. 
Bat  the  Legislature  has  the  right  at  any  time  it  sees  fit  to  alter,  sus- 
pend and  repeal  the  charters  of  corporations.  (1  R.  S.  600  [R.  S.  pt.  1 , 
chap.  18,  tit.  3],  §  8 ;  rep.  by  Gen.  Corp.  Law  [Laws  of  1890,  chap. 
563],  §§  23,  26,  as  amd.  by  Laws  of  1892,  chap.  687,  §  34.  See  Gen. 
Corp.  Law  [Laws  of  1892,  chap.  687],  §  40,  added  by  Laws  of 
1895,  chap.  672.)  The  right  is  reserved  to  the  Legislature  by  the 
Constitution.  (Art.  8,  §  1.)  The  Legislature,  of  course,  cannot  con- 
fiscate property,  but  it  is  under  its  fiat  that  the  corporation  comes 
into  existence  and  the  power  which  creates  may  thereafter  change 
or  destroy.  {People  ex  rel.  Cooper  Union  v.  6as8^  190  N.  Y.  323 ; 
Mayor,  etc.,  v.  Twenty-third  St.  R.  Co.,  113  id.  311 ;  Lord  v.  Eqiii- 
table  Life  Assur.  Soc,  109  App.  Div.  252.)  The  extent  and  effect  of 
the  legislative  reservation  of  the  right  to  alter  or  repeal  corporate 
charters  was  discussed  in  IlincTdey  v.  Schwarsschild  <&  S.  Co.  (107 
App.  Div.  470).  There  the  plaintiff  sought  to  restrain  the  defend- 
ant corporation  from  issuing  preferred  stock  and  subordinating  tlie 
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existing  stock  to  the  pajinciit  of  capital  and  dividends  tlieieon. 
At  the  time  the  defendant  was  organized,  unless  provided  for  in 
the  certificates  of  incorporation,  preferred  stock  could  be  issued 
only  with  the  unanimous  consent  of  the  stockholder.  Under  chap- 
ter 354:  of  the  Laws  of  1901  (amdg.  Stock  Corp.  Law  [Laws  of 
1892,  chap.  GS8],  §  47)  power  was  given  a  corporation  to  issue 
preferred  stock  upon  consent  of  the  holders  of  two-thirds  of  tlie 
stock  and  defendant  sought  to  issue  preferred  stock  in  accordance 
with  this  statute.  The  court  held  that  the  act  was  a  valid  exercise 
of  legislative  power,  applied  to  corporations  existing  at  the  time  of 
its  passage,  and  that  a  minority  stockholder  could  not  prevent  the 
issue  of  such  stock.  In  so  far  as  the  riglit  of  a  corporation  to  exitt 
is  concerned,  as  well  as  over  the  exercise  of  such  powers  as  can  only 
be  exercised  by  it  as  an  existing  corporation,  the  State  has  absolute 
control  under  its  reserve  power.  {Peoj>le  v.  iJ Brien^  111  N.  Y. 
1.)  It  cannot,  however,  confiscate  the  property  of  the  corporation 
or  deprive  it  of  its  vested  property  rights.  {Rochester  <j&  C.  Turn- 
pike Road  Co.  w  Joel^  41  App.  Div.  43.) 

Here,  the  merger  of  the  Equitable   Trust  Company  —  if   the 
merger  be  permitted  to  take  place  —  will  result  in  the  extinction  of 
that  corporation  and  the  transfer  of  its  assets  to  the  new  corporation 
but  its  property  is  not  confiscated,  nor  is  tlie  corporation  deprived 
of  vested  property  rights.     The  property  is  sold  to  the  merged  cor- 
poration upon  the  terms  provided  in  the  merger  agreement  and 
ample  provision  is  made  under  the  statute  authorizing  the  merger 
by  which  any  stockholder  who  is  unwilling  to  assent  to  the  terms 
can  obtain  the  value  of  his  stock  in  cash.     The  act  provides  that 
any  stockholder  who  does  not  agree  to  the  terms  of  the  merger 
agreement  may  object  to  it  and  demand  payment  for  his  stock  and,  if 
not  paid,  he  may  apply  to  the  Supremo  Court  for  the  appointment 
of  three  appraisers  to  fix  and  determine  the  value  of  his  stock  and 
the  expenses  of  such  determination  have  to  be  borne  by  the  corpo- 
ration itself.     When  the  plaintiff  became  interested  in  the  Equitable 
Trust  Company  he  did  so  with  full  knowledge  of  the  fact  that  the 
statute  commits  to  the  majority  stockholdei-s  the  right  to  select  its 
officers,  dictate  its  policy,  and  control  its  management.     If  the  acts 
of  the  majority  do  not  meet  with  his  approval  he  has  no  legal 
ground  of  complaint  unless  he  can  show  facts  which,  in  cflTect, 
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amount  to  a  fraud  against  him,  or  bad  faith  on  tho  part  of  the 
majority.  A  court  of  equity  will  interfere  in  the  management  of 
a  corporation  at  the  solicitation  of  a  minority  stockholder  only  when 
his  complaint  is  based  upon  some  illegal  or  unauthorized  act  of  tho 
majority  to  his  prejudice.  This  question  is  quite  fully  discussed  in 
Gamble  v.  Queens  County  Water  Co.  (123  N.  Y.  91).  Judge  Peck- 
ham,  delivering  the  opinion  of  the  court,  said :  "  It  is  not,  however, 
every  question  of  mere  administration  or  of  policy  in  which  there 
is  a  difference  of  opinion  among  the  eliareholders  that  enables  the 
minority  to  claim  tluit  the  action  of  the  majority  is  oppressive,  and 
which  justifies  tho  minority  in  coming  to  a  court  of  equity  to  obtain 
relief.  Generally,  the  rule  must  be  that  in  such  cases  the  will  of 
the  majority  shall  govern.  The  court  would  not  be  justified  in 
interfering  even  in  doubtful  cases,  where  the  action  of  the  majority 
might  be  susceptible  of  different  constructions.  To  warrant  the 
interposition  of  the  court  in  favor  of  the  minority  shareholders  in  a 
corporation  or  joint-stock  association,  as  against  the  contemplated 
action  of  the  majority,  where  such  action  is  within  the  corporate 
powers,  a  case  must  be  made  out  w^hich  plainly  shows  that  such 
action  is  so  far  opposed  to  tho  true  interests  of  the  corporation 
itself  as  to  lead  to  the  clear  inference  that  no  one  thus  acting  could 
have  been  influenced  by  any  honest  desire  to  secure  such  interests, 
but  that  he  must  have  acted  with  an  intent  to  subserve  some  out- 
side purpose,  regardless  of  the  consequences  to  the  company  and  in 
a  manner  inconsistent  with  its  interests.  Otherwise  the  court  might 
be  called  upon  to  balance  probabilities  of  profitable  results  to  arise 
from  the  carrying  out  of  the  one  or  the  other  of  different  plans  pro- 
posed by  or  on  behalf  of  different  shareholders  in  a  corporation, 
and  to  decree  the  adoption  of  that  line  of  policy  which  seemed  to  it 
to  promise  the  best  results,  or  at  least  to  enjoin  the  carrying  out  of 
the  opposite  policy.  This  is  no  business  for  any  court  to  follow." 
But  in  any  view  can  it  be  fairly  said  that  the  proposed  merger  is  a 
fraud  upon  or  oppressive  to  the  minority  stockholders  of  the  Equi- 
table Company  ?  The  learned  justice  at  Special  Term  refused  to  find, 
as  appears  from  his  opinion,  that  the  act  of  the  majority  was  fraudu- 
lent or  in  bad  faith,  but  he  did  find  that  it  was  "  unfrtir  to  the  interests 
of  the  plaintiff/'  (55  Misc.  Rep.  355.)  I  have  been  unable  to  reach 
the  oondnsion  that  it  is  unfair  to  the  plaintiff.     Certainly  it  is  not 
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80  clear  that  it  is  unfair  that  a  court  of  equity  would  be  justified  iu 
interfering  with  tlie  proposed  action  of  a  large  majority  of  the 
stockholders  of  that  company.  The  material  facts  are  undisputed, 
the  only  dispute  between  the  parties  being  inferences  to  be  drawn 
therefrom.  It  appears  that  about  sixty -live  per  cent  of  the  stock 
of  the  Mercantile  Company  and  about  forty-nine  per  cent  of  the 
stock  of  the  Equitable  Company  is  held  by  the  Equitable  Life 
Assurance  Society  of  the  United  States;  that  of  the  twenty  direct- 
ors wlio  signed  the  merger  agreement  on  behalf  of  the  Equitable 
Company  nine  are  also  directors  of  the  Mercantile  Company  and 
that  several  of  the  officers  and  directors  of  the  Equitable  Society 
are  also  directors  of  the  Mercantile  Company.  With  such  an  inter- 
mingling of  interests  it  is  not  only  proper  but  necessary  to  scrutin-  . 
ize  the  proposed  merger  agreement  with  care  for  the  purpose  of  / 
ascertaining  whether  it  is  fair  to  the  plain tiflE  or  not,  but  in  doing  i 
so  it  must  be  borne  in  mind  that  it  does  not  necessarily  follow  ' 
because  there  is  such  an  intermingling  of  interests  that  the  proposed 
agreement  is  void  or  so  manifestly  unjust  as  would  justify  a  court 
of  equity  in  interfering.  {Continental  Ins.  Co,  v.  N.  Y,  (&  II,  H. 
R,  Co,,  187  JSr.  Y.  225 ;  Burden  v.  Burden,  159  id.  287.)  The 
proposed  agreement  is  tentative  only.  The  corporations  are  not 
bound  in  any  way  until  it  is  adopted  and  ratified  by  the  holders  of 
two-thirds  of  the  stock.  It  is  at  most  a  plan  to  be  submitted  to  the 
stockholders  for  their  action  and  for  this  reason  many  of  the  authori- 
ties cited  on  the  respondent's  brief,  in  which  directors  have  made 
contracts  in  which  they  have  a  personal  interest,  have  no  application. 
The  capital  stock  of  the  Mercantile  Company  is  $2,000,000 ;  its 
surplus  about  $7,000,000,  making  the  book  value  of  each  share 
approximately  $452.  The  capital  stock  of  t!ie  Equitable  Company 
is  $3,000,000;  its  surplus  about  $10,000,000,  making  the  book 
value  of  its  shares  approximately  $44:0.  In  estimating  the  value 
for  the  merger,  the  directors  deducted  $5  per  share  as  the  estimated 
cost  of  liquidation,  making  the  book  value  of  the  Equitable  Com- 
pany's stock  $435  per  shares  Under  the  terms  of  the  merger 
agreement,  the  capital  stock  of  the  Mercantile  Company  is  to  be 
increased  to  $3,000,000,  its  stocklDlder^  retaining  their  present 
holdings.  The  stockholders  of  the  Equitable  Company,  upon  sur- 
rendering their  stock,  are  to  receive,  at  their  option,  either  $435  in 
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cash  for  each  sliare,  or  one  sliare  of  the  Mercantile  stock  for  each  * 
two  shares  of  the  Equitable  stock,  provision  having  been  made 
to  insure  tlie  retirement  for  cash  of  sufficient  stock  so  that  the  new 
stock  issued  shall  not  exceed  $1,000,000.  It  will  require  $4,350,000 
to  retire  the  old  stock,  so  that  the  Equitable  Company  will  con- 
tribute to  the  merged  company  about  $9,000,000,  substantially  the 
same  amount  which  the  Mercantile  Company  now  has.  The  book 
value  of  the  new  company's  shares  will  then  be  approximately 
$600. 

A  superficial  examination  of  the  proposed  merger  would  seem  to 
indicate  it  was  unfair  to  the  Equitable  stockholders.  The  two  com- 
panies contribute  substantially  the  same  amount  of  capital,  and  yet 
the  Equitable  stockholders  will  get  in  return  for  each  two  shares 
of  their  stock  —  whose  book  value  is  about  $870 — one  share  of 
stock  of  the  new  company  —  whose  book  value  will  be  about  $600 
—  while  the  Mercantile  stockholders  will  get  two-thirds  of  the  stock 
of  the  new  company,  and  the  shares  they  now  hold  will  be  increased 
in  book  value  from  $452  to  $600.  This  apparent  unfairness,  how-  "^ 
ever,  disappears  when  the  condition  and  earning  capacity  of  the  two 
companies  are  critically  examined.  The  Mercantile  Company  earns 
annually  about  twelve  per  cent  on  the  book  value  of  its  shares  — 
that  is  about  fifty -one  per  cent  on  each  share — while  the  Equitable 
Company  earns  less  than  six  per  cent  on  its  book  value  or  about 
twenty-five  per  cent  on  each  share.  A  further  fact  which  is  not  ^ 
disputed,  and  which  in  determining  the  value  of  the  shares  is  a  very 
pertinent  subject  of  inquiry,  is  that  the  Equitable  Company  has 
suffered  quite  seriously  from  recent  business  conditions.  Its  rela- 
tions with  the  Equitable  Life  Assurance  Society  are  not  now  and, 
it  is  not  difficult  to  see,  will  not  in  the  future  be  nearly  so  profit- 
able as  formerly,  and  its  earning  capacity  thereby  is  and  will  be 
largely  diminished.  The  directors  estimate  the  annual  earnings 
of  the  new  company  —  taking  the  annual  earnings  of  the  Mercan- 
tile Company  and  adding  thereto  the  estimated  earnings  at  four  per 
cent  on  the  $9,000,000  to  be  obtained  from  the  Equitable  Com- 
l»ay —  as  approximately  $1,500,000  — that  is,  about  eight  per  cenh 
on  the  book  value  of  its  stock,  or  forty-eight  per  cent  on  each  shan  '&. 
The  exchange  of  two  shares  of  stock  in  a  company  earning  twen  ty-  * 
five  per  cent  on  each  share,  with  much  uncertainty  as  to  its  fut^  ut© 
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earning  power,  for  one  share  in  a  company  which  can  reasonably 
be  expected  to  earn  forty-eight  per  cent  on  each  share,  cannot  be 
said  to  be  such  an  unconscionable  proposition  as  to  justify  a  court 
of  equity  in  interfering  and  especially  when  the  plaii  is  approved 
by  a  very  largo  majority  of  the  stockholders  of  the  Equitable  Com- 
pany. It  is  true,  as  pointed  out  by  the  learned  justice  sitting  at 
Special  Term,  that  the  foregoing  estimate  figures  the  earnings  upon 
the  Equitable  contribution  at  only  four  pQr  cent,  whereas  that  cor- 
poration is  now  earning  nearly  six  per  cent,  but  for  reasons  already 
suggested  it  is  extremely  doubtful  whether  the  earnings  of  the 
Equitable  Company  will  —  if  the  merger  does  not  take  place  — be 
more  than  four  per  cent,  but  if  that  fact  be  assumed,  then  the 
shares  in  the  new  company  will  be  more  valuable  than  tis  now  esti- 
mated. If  the  ne\v  company  can  earn  upon  its  capital  anything 
like  the  per  cent  which  the  Mercantile  Company  is  now  earning, 
the  net  earnings  per  share  of  the  new  company  will  be  more  than 
twice  as  much  as  tlie  present  earnings  of  the  Equitable  Company. 
It  may  be  assumed  that  the  proposed  merger  will  be  of  benefit  to  the 
stockholders  of  the  Mercantile  Company.  Indeed,  the  main  conten- 
tion of  respondent's  counsel  seems  to  be  the  great  advantage  which 
will  accrue  to  tlie  Mercantile  stockholders  rather  than  the  injustice 
which  the  stockholders  of  the  Equitable  will  suffer. 

It  is  argued  that  no  allowance  is  made  for  the  good  will  of  the 
Equitable  Company  and  that  this  is  an  asset  taken  from  the  Equi- 
table stockholders  without  compensation.     Good  will  is  unquestion- 
ably an  asset,  but  its  value  is  a  variable  and  uncertain  quantity.     It 
may  exist  to-day  and  disappear  to-morrow.     In  case  of  a  dissolution 
—  either  forced  or  voluntary  —  it  adds  but  little,  if  anything,  to  the 
assets  of  the  dissolved  corporation.     In  this  connection  it  may  not 
bo  out  of  place  to  call  attention  to  the  fact  that  it  does  not  seem  to 
be  seriously  claimed  that  if  the  Equitable  Company  were  to  bo  dis- 
solved, and  its  property  distributed  among  its  stockliolders,  they 
would  realize  more  than  $^1:35  a  share.     If  a  large  majority  of  the 
stockholders  of  the  Equitable  Company  deemed  it  for  their  respeo- 
've  interests  to  liquidate  the  company  and  proceedings  in  good  faith 
re  about  to  ])e  taken  in  accordance  with  the  statute  for  that  pur- 
* .  no  one,  I  take  it,  would  seriously  contend  that  a  court  of  equity 
t  to  interfere  and  prevent  such  liquidation.     {WindmuUer  v. 
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Standard  DistlUhig  cfe  Distributing  Co,^  114  Fed.  Eep.  491; 
Thomp.  Corp.  §  4443.) 

After  a  careful  consideration  of  the  record,  I  do  not  think  it  can 
l)e  said  the  proposed  agreenient  is  unfair  to  the  plaintiff.  It  lias 
])een  approved,  as  the  statute  requires,  by  the  State  Superintendent 
of  Banks,  and  the  fact  is  not  disputed  that  the  holders  of  over  27,000 
shares  of  the  Equitable  Company's  stock  out  of  a  total  of  30,000 
shares  have  signified  their  assent  and  approval  of  tlie  merger.  Tlie 
Ejiiitable  Life  Assurance  Society  holds  some  15,000  of  these  shares, 
but  it  appears  that  other  holders  of  12,914  shai-es  have  signified  their 
intention  to  vote  for  the  merger,  wliile  only  the  plaintiff,  who  holds 
300  sliares,  and  one  other  stockholder,  who  holds  6  shares,  have  sig- 
nified their  disapproval.  Nq  director  of  the  Equitable  has  opposed 
the  mergei*.  It  is  resisted  by  tlie  holders  of  barely  one  ])er  cent  of 
the  stock,  while  the  holders  of  over  ninety  per  cent  have  signified 
their  approval.  Every  stockholder  of  a  corj)oration  holds  his  stock 
subject  to  the  execution  of  all  the  powers  conferred  by  law  upc  n 
the  corpomtion  and  he  must  abide  by  the  decision  of  the  directors 
or  stockholders,  as  the  case  may  be,  upon  all  mattere  which  the  law 
commits  to  their  determination  and  control.  (Morawetz  Corp.  [2d 
ed.]  §§  413-417 ;  Cook  Corp.  [5th  ed.]  §  084.)  The  Legislature  has 
seen  fit,  in  the  exercise  of  the  powers  conferred  upon  it,  to  provide 
the  conditions  upon  which  existing  trust  companies  may  merge.  I 
know  of  no  principle"  which  justifies  a  court  of  equity  in  interfering 
with  a  large  majority  of  the  stockholders  proceeding  strictly  in 
'accordance  with  the  statute  simply  because  some  of  the  minority 
stockholders  think  the  proposed  agreement  is  unsatisfactory  or 
unfair.  That  question  must  necessarily  under  the  statute  be  deter- 
mined by  tlie  stockholders  themselves,  and  once  their  decision  has 
Ixjen  made,  in  the  absence  of  fraud  or  bad  faith  or  of  facts  clearly 
showing  that  the  proposed  acts  will  be  oppressive  or  unfair  to  the 
corporation,  tlie  court  cannot  and  ought  not  to  interfere.  If  it  did 
so,  it  would  in  efifect  repeal  the  statute  and  subject  the  control  of 
the  majority  to  the  will  of  the  minority. 

Finally  it  is  urged  that  the  order  should  be  affirmed  so  as  to  pre- 
serve the  statics  quo  until  after  the  trial  of  the  action  ;  that  if  it  is 
reversed,  any  relief  to  which  the  trial  might  determine  the  plaintiff 
entitled  would  be  unavailing.     There  would  be  force  in  this  sug- 
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gestion  if  there  were  any  material  dispute  as  to  the  facts,  but  there 
is  not.  This  is  recognized  in  the  brief  presented  by  the  respondent's 
counsel,  in  wliich  he  states:  "Both  defendants  admit  in  their 
answers  and  affidavits  all  the  material  facts  alleged  by  plaintiff 
in  support  of  the  injunction.  *  *  *  They  differ  with  plain- 
tiff only  in  his  conclusion  that  the  plan  is  iniquitous  and  unconscion- 
able, and  contend  that  it  is  fair  and  just.  But  that  is  obviously  a 
question  of  construction  for  the  court.  *  *  *  "  It  is  not  even 
suggested  that  there  was  any  deception  or  concealment  in  arranging 
for  the  merger  ;  on  the  contrary,  it  appears  that  the  directors  of  the 
Equitable  Con;pany  acted  openly  and  full  information  was  given  to 
its  stockholders.  The  only  question  presented  is  whether  the  mer- 
ger agreement  by  its  terms  and  from  the  interrelation  of  the  parties 
in  interest  is  so  unfair  and  unconscionable  as  regards  the  plaintiff 
and  other  minority  stockholders  that  a  court  of  equity  should 
interfere  and  prevent  its  consummation.  The  facts  are  fully  set 
out  in  the  record  and  there  being  no  dispute  as  to  such  facts,  the 
legal  questions  involved  can  be  as  well  passed  upon  now  as  at  the 
close  of  the  trial.  These  facts,  in  my  opinion,  do  not  show  that 
the  proposed  merger  is  illegal,  unfair,  or  unjust  to  the  plaintiff,  or 
that  there  is  any  ground  whatever  to  justify  a  court  of  equity  in 
exercising  its  equitable  powers  to  prevent  a  large  majority  of  the 
stockholders  of  a  corporation  doing  precisely  .what  the  statute  in 
express  terms  says  they  may  do. 

If  I  am  right  in   this  conclusion,  then  it  follows  that  the  order  ^ 
appealed  from  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  to  continue  the  injunction  denied,  with  ten 
dollars  costs. 

Patterson,  P.  J.,  Lauohlin,  Clarke  and  Soott,  JJ.,  concurred. 

Order  reversed,  witli  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Abraham  Gitler  and  Abraham  Cohen,  Resjwndents,  v.  The 
Russian  Company  for  Sea,  River  and  Land  Insurance,  Con- 
veyance OB"  Goods  and  Advances  on  Goods  in  Warehouses, 
Appellant,  Impleaded  witli  National  Bank  of  Commerce  in 
the  City  of  New  York  and  Others,  Defendants. 

First  Department,  February  14,  1908. 

Equity—  setting  a«ide  judgment  obtained  by  fraud — pleading  -—  defenses 
to  creditor's  bill  —  contract  not  to  bring  creditor's  suit  in  this  State 
valid. 

While  equity  will  Bometimes  interfere  to  set  aside  a  judgment  obtained  by  fraud 
or  unfair  practices,  it  will  not  do  so  where  the  only  fraud  alleged  is  that  the 
judgment  was  procured  by  perjured  testimony. 

Judgements  will  be  set  aside  only  for  frauds  extrinsic  or  collateral  to  matters 
inyolved  in  the  trial. 

Hence,  it  is  no  defense  to  a  credilor's  bill  seeking  to  reach  property  in  aid  of  a 
judgment  to  allege  that  upon  the  inquest  on  which  the  plaintiff's  judgment 
was  obtained,  the  witnesses  testified  falsely  respecting  the  value  of  goods 
which  were  the  subject  of  the  action. 

But  it  is  a  good  defense  to  such  creditor's  bill  to  allege  that  subsequent  to  the 
plaintiffs'  judgment  they  agreed  for  a  valuable  consideration  not  to  bring  any 
action  in  this  State  against  the  defendant  upon  or  in  respect  to  said  judgment, 
but  that  suoh  suit,  if  brought  at  all,  should  be  brought  in  a  foreign  country. 

Such  agreement  is  not  void  as  against  public  policy  for  ousting  our  courts  of 
jurisdiction,  because  it  refers  only  to  the  method  to  be  adopted  for  the  collec- 
tion  of  a  particular  judgment  and  does  not  cancel  the  same  or  debar  the  plain- 
tiffs from  pursuing  any  appropriate  remedy  for  its  collection,  save  only  the 
prosecution  of  a  particular  remedy  in  the  courts  of  this  State. 

A  contract  to  refrain  from  pursuing  a  particular  remedy  to  enforce  an  existing 
claim  is  valid,  siuce  public  policy  is  in  no  way  concerned  with  the  option 
which  every  man  has  to  sue  or  to  forbear  to  sue. 

Appeal  by  tlie  defendant,  The  Kussian  Company  for  Sea,  River 
and  Land  Insurance,  etc.,  from  so  much  of  an  interlocutory  judg- 
ment of  tlie  Supreme  Court  in  part  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
5th  day  of  October,  1907,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term  as  sustains  the  plain- 
tiffs' demurrer  to  the  first  and  second  separate  defenses  and 
App.  Div.—  Vol.  CXXIV.        18 
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counterclaims  contained  in  the  second  amended  answer  of  the  said 
defendant. 

Howard  Thayer  Kingshurtj^  for  the  appellant. 

Alfred  D,  Lind^  for  the  respondents. 

Scorr,  J. : 

Tlie  defendant  appeals  from  so  much  of  an  interlocutory  judg- 
ment as  sustained  a  demurrer  to  the  tirst  and  second  separate 
defenses  contained  in  the  answer.  The  action  is  in  the  nature  of  a 
creditor's  bill  seeking  to  reach  certain  property  alleged  to  belong  to 
defendant,  and  therewith  to  satisfy  a  judgment  entered  in  favor  of 
plaintiffs  against  defendant  on  November  13,  1902.  Tlie  first 
separate  defense  seeks  to  avoid  the  judgment  entirely  or  to  forever 
restrain  its  collection  upon  the  ground  that  it  wjis  obtained  by  fraud. 
The  defense  sets  forth  that  the  judgment  was  obtained  b}'  default, 
upon  an  inquest,  and  that  the  defendant  has  unavailingly  used  every 
possible  effort  to  have  its  default  opened  and  the  judgment  vacated. 
The  fraud  charged  is  that  upon  the  inquest  one  of  the  plaintiffs, 
who  was  called  and  sworn  as  a  witness,  testified  falsely  respecting 
the  value  of  the  goods  which  were  the  subject  of  the  action.  It  is 
manifest  that  the  demurrer  to  this  defense  was  rightly  sustained. 
While  equity  will  sometimes  intervene  to  set  aside  a  judgment 
obtained  by  fraud  or  unfair  practices,  it  will  not  do  so  where  the 
only  fraud  alleged  is  that  it  was  procured  by  perjured  testimony,  or 
for  any  matter  which  was  actually  presented  or  considered  in  the 
judgment  assailed.  The  only  frauds  for  which  a  judgment  will  bo 
set  aside  in  an  independent  action  are  those  which  are  extrinsic  or 
collateral  to  the  matter  tried  by  the  first  court,  and  not  a  fraud  in  the 
matter  on  which  the  decree  was  rendered.  {Mayor^  etc.,  of  N,  Y. 
V.  Brady^  115  N.  T.  599.)  The  demurrer  to  the  second  separate 
defense  raises  a  more  difficult  question.  The  defense  is :  Tliat  "  in 
or  about  the  month  of  November,  1902,  and  subsequent  to  the 
entry  of  the  judgment  referred  to  in  the  complaint  herein,  the 
plaintiffs  for  a  valuable  consideration  agreed  with  this  defendant 
herein  that  they,  the  said  plaintiffs,  would  not  bring  any  action  in 
the  State  of  New  York  against  this  defendant  upon  or  in  respect  to 
the  judgment  referred  to  in  the  complaint  herein,  but  that  any  such 
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.vtion  should  be  brought,  if  at  all,  in  Russia,  and  tliereafter  such  an 
action  was  brought  in  Russia  by  an  assignee  of  ])lain tiffs." 

The  objection  urged  against  this  defense  is  that  the  agreement 
therein  pleaded  is  void  and  against  public  policy,  because  its  pur- 
pose and  effect* is  to  oust  the  courts  of  this  State  of  jurisdiction.  It 
13  a  rule  of  general  acceptance  that  parties  cannot  by  agreement  or 
stipulation  oust  the  courts  of  their  jurisdiction  as  to  controversies 
thereafter  to  arise.  {Insu7*a7ice  Co,  v.  Morse^  87  U.  S.  [20  Wall.]  445.) 
This  rule  lias  been  applied  in  innumerable  cases  where  insurance 
p>Iicies,  building  contracts  and  the  like  have  contained  stipulations 
that  differences  or  disputes  arising  under  them  should  be  determined 
by  arbitnition  or  tried  only  in  the  courts  of  a  particular  jurisdiction. 
The  question  presented  here  is  somewhat  different.  The  agreement 
pleaded  in  the  answer  and  admitted  by  the  demurrer  has  reference 
only  to  the  method  to  be  adopted  for  the  collection  of  a  particular 
judgment,  and  its  purport  is  not  to  cancel  the  judgment  or  to  debar 
the  plaintiff  from  pursuing  any  appropj-iate  remedy  for  its  collec- 
tion, save  only  the  prosecution  of  the  particular  remedy  by  action 
in  the  courts  in  this  State. 

It  is  difficnit  to  see  how  the  public  policy  which  forbids  an  agree- 
ment to  withdraw  from  the  ordinary  jurisdiction  of  the  courts 
future  and  unknown  controversies  can  have  any  proper  apj^lication 
to  such  a  contract  as  is  relied  upon  in  this  case.  In  Insurance  Co, 
V.  KoTse  {supra)  it  was  said  :  "A  man  may  not  barter  away  his  life  or 
his  freedom  or  his  substantial  rights.  *  *  *  In  a  civil  case  he 
may  submit  bis  particular  suit  by  his  own  consent  to  an  arbitration, 
or  to  the  decision  of  a  single  judge.  So  he  may  omit  to  exercise 
his  right  to  remove  his  suit  to  a  Federal  tribunal  as  often  as  he 
thinks  fit  in  each  recurring  case.  In  these  aspects  any  citizen  may, 
no  doubt,  waive  the  rights  to  which  he  may  be  entitled.  He  cannot, 
however,  bind  himself  in  advance  by  an  agreement  which  may  be 
si)ecifically  enforced  thus  to  forfeit  his  rights  at  all  times  and  on 
all  occasions  whenever  the  case  may  be  presented."  It  is  thus  made 
clear  that  the  Supreme  Court,  in  deciding  Insurance  Co,  v.  3forse^ 
which  is  recognized  as  a  leading  authority  in  this  country,  had 
clearly  in  mind  the  distinction  between  an  agreement  not  to  sub- 
mit to  the  courts  a  particular  pending  controversy,  and  an  agree- 
ment to  withdraw  from  the  jurisdiction  of  the  courts  all  future 
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controversies  that  miglit  arise  respecting  the  relative  rights  of  the 
contracting  parties,  and  that  its  decision  was  limited  to  the  latter 
chiss  of  agreements. 

It  is  well  settled  that  parties  by  stipulation  or  agreement  may  in 
many  ways  make  the  law  for  any  legal  proceeding  to  which  tliej 
are  parties,  which  not  only  binds  them,  but  which  the  courts  are 
bound  to  enforce.     {Mattel*  of  JVew  Fork,  Z.  cfe  W.  R,  7?.  Cfe.,  98 
N.  Y.  447.)     They  may  by  agreement  limit  the  scope  of  judicial 
inquiry  in  a  pending  action  and  a  stipulation  to  that  effect  is  not 
unreasonable,  or  against  good  morals  or  public  policy.    {Tlong  Kong 
i&  S.  Banking  Corporation  v.   Cooper^  114  N.  Y.  388.)     It  has 
accordingly  held  in  this  State  that  a  stipulation  not  to  appeal  to  the 
Court  of  Appeals,  in  an  appealable  case,  will  be  enforced  {Toxciii- 
end  V.  Masterson^  etc,^  Stone  Dressing  Co.^  15  N.  Y.  587),  pro- 
viding it  is  clear  in  its  terms  and  leaves  no  doubt  of  the  ijitention 
of  the  party  so  stipulating  to  cut  himself  off  from   the  right  of 
appeal.     {Stedeker  v.  Bernard^  93  N.  Y.   589.)     The  promise  to 
forbear  to  prosecute  a  jiiiiticnlar  claim  upon  which  one  has  a  right 
to  sue  is  universally  hcl  I  to  be  a  sufficient  consideration  to  support 
a  contract  (9  Cyc.  338),  a.j  1  it  certainly  could  not  be  held  to  be  a 
sufficient  consideration  if  it  was  itself   invalid  and  unenforcible. 
We  are  of  the  opinion,  therefore,  that  a  valid  contract  may  be  made 
to  refrain  from  pursuing  a  particular  remedy  to  enforce  an  existing 
claim,  since  public  policy  is  in  no  way  concerned  with  the  option 
which  every  man  has  to  sue  or  forbear  to  sue.    {Pet^ryman  v.  AlUn^ 
50  Ala.  573.)    The  agreement  in  the  present  case  goes  no  further 
than  this.     The  cause  of  action  to  enforce  the  judgment  was  the 
plaintiffs'.     They  could  do  with  it  as  they  saw  fit  to  the  extent  of 
releasing  it  wholly  on  the  one  hand,  or  of  prosecuting  every  legal 
method  for  its  collection  on  the  other.     Whatever  course  they  saw 
lit  to  adopt  was  no  matter  of  public  concern,  and  affects  no  question 
of  public  policy,  and  if  they  saw  fit  to  make  an  agreement,  other- 
wise valid,  that  they  would  forbear  to  pui-suo  their  remedy  by  action 
in  the  courts  of  this  State,  there  is  no  public  policy  which  renders 
that  agreement  invalid. 

It  follows  that  the  interlocutory  judgment  must  be  affirmed  in  so 
f.ii-  as  it  sustains  the  demurrer  to  the  first  separate  defense,  and  that 
as  to  the  second  separate  defense  the  interlocutory  decree  must  be 
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reversed  and  the  deinnrrer  overruled,  without  costs  in  this  court  to 
either  party. 

Pattekson,  p.  J.,  McLaughlin,  Lauohlin  and  Clarke,  JJ., 
concurred. 

Judgment  affirmed  in  so  far  as  it  sustains  demurrer  to  iiret  sepa- 
rate defense,  and  judgment  reversed  as  to  second  separate  defense, 
and  demurrer  overruled,  without  costs  in  this  court  to  either 
party.     Settle  order  on  notice. 


AucE  L.  S.  Smith  and  The  Van  JfoRDEN  Trust  Company,  as  Sub- 
stituted Trustee  under  the  Last  Will  and  Testament  of  Sarah 
W.  F.  Smith,  Deceased,  Appellants,  v.  Richard  S.  Floyd  and 
Others,  Kespondents. 

First  Department,  February  7,  1908. 

Tnut — when  discretionary  power  does  not  pass  to  substituted  trustee. 

Personal  discretion  given  to  trustees  cannot,  in  tlie  absence  of  words  giving 
express  autbority,  be  delegated  to  or  exercised  by  a  substituted  trustee 
appointed  by  the  court,  unless  the  exercise  of  the  power  depends  upon  some 
fact  which  can  as  well  be  ascertained  by  the  court  or  tlie  substituted  trustee  as 
by  the  trustees  originally  named. 

Thus,  when  testamentary  trustees  are  empowered  "  to  apply  such  portion  of  Ihe 
capital  of  the  trust  funds  as  they  may  deem  advisable  to  the  use"  of  bene- 
ficiaries named,  the  discretionary  power  does  not  pass  to  a  substituted  trustee 
appointed  by  the  court,  for  the  discretion  was  wholly  personal  to  the  trustees 
first  named  and  the  exercise  thereof  is  not  necessary  to  the  execution  and 
furtherance  of  the  trust. 

IxGRAiiAM  and  HouoirroN,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiffs,  Alice  L.  S.  Smith  and  aiother,  from 
part  of  a  judgment  of  the  Supreme  Court,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  18th  day  of  Novem- 
l)er,  1907,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  New  York  Special  Term  in  an  action  for  the  construction  of  a 
wUl. 
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John  JVicolso?ij   for  the  appellants. 

Damd  A$cAy  for  the  respondents. 

Scott,  J. : 

The  only  question  involved  in  this  appeal  is  whether  or  not  the 
plaintiff  Van  Norden  Trust  Company,  as  substituted  trustee  under 
the  will  of  Sarah  W.  F.  Smith,  can  exercise  the  discretionary  power 
vested  by  the  will  in  the  trustees  named  therein,  to  apply  a  portion 
of  the  capital  of  the  trust  fund  to  the  use  of  the  plaintift  Alice  L. 
S.  Smith.  It  appeared  to  the  court  below,  and  appears  to  us,  that 
the  circumstances  of  the  case  are  such  that  it  would  be  a  wise  exer- 
cise of  discretion  to  so  apply  a  portion  of  the  principal  of  the  estate, 
if  any  discretion  so  to  do  has  passed  to  the  present  substituted  trus- 
tee. The  will  named  as  executors  Thomas  S.  Mount  and  Morgan 
Blydenbnrgh,  and  to  them  was  left  in  trust  substantially  all  of  the 
estate  of  the  testatrix,  with  instructions  to  apply  the  income,  rents, 
issues  and  profits  to  the  use,  maintenance  and  support  of  the  testa- 
trix's husband  Nathaniel  Smith  and  her  daughter  Alice  (the  plain- 
tiff) for  and  during  the  life  of  the  survivors  of  them.  Power  was 
given  to  the  daughter  to  dispose  of  the  estate  by  a  last  will  and 
testament.  The  4th  clause  of  the  will  provided  as  follows:  "I 
hereby  authorize  and  empower  my  said  Executors,  or  such  of  them 
as  shall  qualify,  in  their  discretion  and  with  the  approval  of  my  said 
daughter  Alice  expressed  in  writing,  either  to  sell  or  to  mortgage,  or 
both,  the  whole  or  any  part  or  parts  of  my  said  estate  as  they  may 
deem  necessary  from  time  to  time,  and  to  invest  the  proceeds  arising 
therefrom  and  to  pay  and  apply  the  income  thereof  towards  the  use, 
maintenance  and  support  of  my  said  daughter  Alice  and  my  said 
husband  Nathaniel  as  aforesaid,  with  full  power  to  my  said  execu- 
tors to  apply  such  portion  of  the  capital  of  the  trust  funds  a^ 
they  fnay  deem  advi'SdbU  to  the  use  of  my  said  daughter  and 
husband." 

The  learned  justice  who  wrote  at  Special  Term  has  carefully  col- 
lated a  number  of  authorities  to  support  the  w^ell-established  rule 
that  when  a  power  given  to  trustees  is  of  a  nature  indicating  that 
the  donor  of  the  power  intended  to  repose  a  personal  confidence  in 
the  donee  of  the  power  it  will  be  held  that  the  power  does  not^ 
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except  by  express  words,  pass  to  others  who  may  succeed  to  tlie 
j^eneral  administration  of  the  trust  to  wliich  the  power  is  attached. 
(56  Misc.  Rep.  196.)  It  would  be  unnecessary  to  add  to  his  opinion, 
except  tliat  it  is  suggested  that  this  particular  case  falls  within  a 
class  of  cases  which  seems  to  form  an  exception  to  the  general  rule. 
The  question  to  be  determined  in  each  case  is  as  to  the  test  which 
the  donor  of  the  power  intended  should  bo  determinative  as  to  its 
exercise.  If  she  made  that  test  solely  the  personal  discretion  of 
the  trustees  it  is  clear  that  the  power  cannot  be  delegated  or  pass 
to  another  for  that  would  be  to  substitute  the  discretion  of  another 
for  that  discretion  which  tlie  donor  relied  upon.  If,  however,  the 
test  upon  which  the  exercise  of  the  power  is  made  to  depend  is 
some  fact  which  can  be  as  well  ascertained  by  the  court  or  by  a 
substituted  trustee,  as  by  the  trustee  originally  named,  it  may  well 
be  held  that  the  power  may  be  devolved,  for  thus  can  the  inten- 
tion and  desire  of  the  donor  be  fulfilled.  This  distinction  is  well 
illustrated  in  Hull  v.  IIicll  (24  N.  Y.  647).  In  that  case  a  testator 
had  given  his  estate  to  his  executors  with  instructions  to  pay  to 
his  son  the  sum  of  $500  per  annum  which  might  be,  i7i  the  discre- 
tian  of  the  executors,  inereRsed  to  any  sum  not  exceeding  $1,000 
l>er  annum.  When  the  son  should  reach  the  age  of  thirty  years 
the  executors  were  to  pay  over  to  him  the  entire  estate  in  their 
hands, "  provided,  however,  and  upon  the  express  condition  that 
the  son  was  then,  i7i  tfie  ojpinion  of  the  exeoutorSy  solvent  and 
able  to  pay  all  his  debts  and  liabilities  of  every  kind."  The 
executors  having  renounced,  both  as  executors  and  trustees,  another 
was  appointed  in  their  place,  and  the  question  arose  as  to  the  power 
of  the  substituted  trustee  to  exercise  the  power  given  by  the  will 
to  the  executors.  It  was  held  that  the  discretionary  power  to 
increase  the  income  from  $500  to  $1,000  was  personal  to  the 
executors,  and  died  with  their  renunciation,  but  the  authority  to 
pay  over  the  estate  had  been  mad')  dependent  not  on  the  discretion 
of  the  executors,  but  upon  the  existence  of  the  fact  of  solvency. 
The  court  said :  "  It  may  be  conceded  that  when  a  matter  or  thing 
is  to  be  determined  or  decided  entirely  by  the  personal  discretion 
of  one  or  more  parties,  and  they  die  or  refuse  to  exercise  this  dis- 
cretion, there  is  no  way  any  determination  or  decision  can  be  made. 
That  provision  of  tlie  present  will  which  confides  to  the  discretion  of 

Digitized  by  VjOOQ IC  "*^ 


280  Smith  v,  Floyd. 


First  Departmcut,  Febrimry,  1908.  [Vol.  124. 


the  executors  an  increase  of  the  annual  allowance  to  the  son  is  of  this 
description.  But  where  a  direction  in  a  will  is  that  the  executors 
or  trustees  are  to  do,  or  to  determine  upon  any  particular  tiling,  and 
a  rule  is  given,  based  upon  facts  readily  ascertainable  in  the  usual 
manner  of  legal  determination  of  facts,  then  it  is  not  a  case  of 
pure  personal  discretion,  and  the  courts  wmII  uphold  the  will  and 
order  the  facts,  if  disputed,  to  bo  determined  in  the  usual  way." 
In  Rogers  v.  Rogers  (111  N.  Y.  228)  the  authoi-ity  given  to  the 
trustees  to  aj)propriate  part  of  the  principal  to  the  support  of  the 
testator's  wife  and  mother,  and  to  the  maintenance  and  education 
of  the  children  was  conditioned  upon  the  income  proving  to  be 
insufficient  for  these  purposes,  and  the  court  had  from  time  to  time 
passed  upon  the  question  of  insufficiency  and  directed  that  portions 
of  the  principal  he  so  applied.  The  fact  of  insufficiency  was  made 
the  test,  and  not  the  judgment  or  discretion  of  the  trustees.  In  the 
present  case  the  testatrix  has  established  no  test  except  the  personal 
discretion  of  the  two  executors  named  in  her  will.  So  much  of  the 
capital  may  be  applied  "  as  they  may  deem  advisable  "  to  the  use 
of  the  husband  or  daughter,  ^o  condition  is  suggested  as  the 
criterion  by  w^hich  their  discretion  was  to  be  controlled.  It  was 
when  they  deemed  it  advisable,  not  when  some  one  else,  even  the 
Supreme  Court,  should  so  deem  it.  There  are  undoubtedly  crises  in 
which  a  substituted  trustee  has  been  permitted  to  exercise  power 
of  sale  and  other  powers  incident  to  the  execution  of  the  trust, 
which  have  involved  the  element  of  personal  discretion.  {Ilaendle 
V.  Stewart,  84  App.  Div.  274  ;  Lahey  v.  Kortin.ght,  132  N.  Y.  450 ; 
Matter  of  Wilkin,  183  id.  104.)  In  all  of  these  cases,  however, 
it  was  necessary  that  the  power  should  be  exercised  in  order  that 
the  trust  might  be  executed,  and  the  devolution  of  the  power  has 
been  upheld  in  furtherance  of  the  trust.  In  the  present  case  the 
execution  of  the  power  will  pi^o  tanto  destroy  the  trust,  for  so 
much  of  the  principal  as  is  paid  over  to  the  beneficiaries  will  of 
necessity  be  withdrawn  from  the  trust. 

The  judgment   should   be   affirmed,    with   costs   to  all    parties 
separately  appearing  and  filing  briefs,  payable  out  of  the  estate. 

Patterson,  P.  J.,  and  Clarke,  J.,  concurred ;  Inoraham  and 
Houghton,  JJ.,  dissented. 
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IxGBAUAM,  J.  (dissenting) : 

Tlie  question  arises  under  tlie  4tli  clause  of  the  will  of  Sarah 
\V.  F.  Smith,  deceased.  The  will  is  dated  the  12th  day  of  December, 
1895,  with  a  codicil  dated  the  6th  of  November,  1806.  By  the  will 
substantially  all  of  the  testatrix's  property  was  left  to  her  executojs 
iti  trust,  the  income  therefrom  to  be  applied  "  to  the  use,  main- 
tenance and  support  of  my  said  daughter  Alice,  and  my  said  hus- 
band Nathaniel  Smith,  for  and  during  the  life  of  the  survivor 
of  them  ;"  with  a  remainder  over  to  such  persons  as  her  d;iughter 
Alice  should  designate  by  a  last  will  and  testament ;  and  a  further 
remainder  in  case  Alice  should  neglect  to  dispone  of  the  said 
proixjrty  by  will  to  Alice's  children,  if  she  had  any,  or  if  not,  to 
the  testatrix's  two  brothers.  By  the  4th  clause  of  the  will  the 
executors,  with  the  approval  of  Alice,  were  authorized  to  sell  or 
mortgage  the  testatrix's  real  estate,  "  with  full  power  to  my  said 
executors  to  apply  such  portion  of  the  capital  of  the  trust  funds  as 
they  may  deem  advisable  to  the  use  of  my  said  daughter  and  hus- 
band." After  the"  date  of  this  will,  and  before  the  execution  of 
the  codicil  on  the  Gth  day  of  November,  1896,  the  testatrix's  hus- 
l)and  died,  leaving  her  daughter  Alice  her  sole  next  of  kin  and 
heir  at  law.  Alice  is  unmarried  and  has  no  children.  The  will 
was  admitted  to  probate  and  both  executors  qualified.  Subse- 
quently one  of  the  executors  died,  whereupon  the  surviving  executor 
accounted  before  the  surrogate,  and  a  decree  was  on  May  27, 
1901,  entered  directing  him  to  transfer  to  himself  as  sole  surviving 
trustee  all  of  the  property  of  the  testatrix.  On  the  13th  day  of 
October,  1902,  the  sole  surviving  trustee  resigned,  and  the  plaintiff, 
Van  Norden  Trust  Company  of  the  city  of  New  York,  was  appointed 
by  the  surrogate  as  his  successor,  and  as  trustee  under  the  last 
will  and  testament  of  Sarah  W.  F.  Smith,  deceased,  "  with  all  the 
powers  of  an  original  trustee  as  fully  as  if  it  had  been  men- 
tioned in  said  will  in  place  of  said  Morgan  Blydenburgh."  The 
estate  of  the  testatrix  consisted  of  about  $20,000  personal  prop- 
erty, and  ten  acres  of  land  at  Stony  Brook,  Suffolk  county,  N.  Y. 
This  real  property  has  a  present  value  of  about  $30,000,  but  pro- 
duced no  income.  The  income  from  the  personal  property  was 
about  $76  per  month.  Alice  has  no  other  income,  except  what  she 
received  from  this  trust  estate,  and  the  amount  of  income  that  she 
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is  entitled  to  is  utterly  insufficient  to  support  her  properly,  and  bills 
have  accumulated  for  necessary  expenses  up  to  an  amount  exceed- 
ing $700.  She  applied  to  the  trustee  to  make  her  an  advance  out 
of  the  principal  of  the  trust  estate,  which  the  trustee  refused,  not  in 
the  exercise  of  its  discretion,  but  because  it  was  uncertain  whether 
it  had  power  to  make  such  an  advance  out  of  the  principal. 

The  Special  Term  in  a  careful  opinion,  while  recognizing  the 
justice  of  the  plaintiffs  claim,  said  :  "  The  meritorious  attitude  of 
the  cestui  que  trust  toward  those  who  may  succeed  her  in  the 
enjoyment  of  the  trust  estate  only  adds  to  my  embarrassment  in 
deciding  adversely  to  her  very  reasonable  request,  and  I  reluctantly 
reach  the  conclusion  that  the  present  trustee  is  without  authority  to 
apply  any  part  of  the  corpus  of  the  trust  estate  to  her  use."  (56  Misc. 
Kep.  196.)  It  would  thus  appear  that  both  the  trustee  and  the  court 
below  considered  that  the  application  of  the  cestui  que  trust  was  quite 
reasonable,  and  had  the  original  trustees  remained  in  charge  of  the 
estate  there  would  have  been  no  objection  to  making  the  advance, 
but  that  a  substituted  trustee  had  no  power  under  the  will  to  exer- 
cise the  discretion  which  was  vested  in  the  original  trustee  ;  and  tliis 
is  based  upon  the  principle  that  " '  whenever  power  is  of  a  kind 
that  indicates  a  personal  confidence  it  must  jpri7n.a  facis  be  under- 
stood to  be  confined  to  the  individual  to  whom  it  is  given,  and  it 
will  not,  except  by  express  words,  pass  to  others,  to  whom  by  legal 
transmission  the  same  character  may  happen  to  belong.' "  With  this 
principle  we  are  not  at  all  inclined  to  disagree ;  but  in  considering 
whether  it  is  applicable  to  this  case,  it  must  depend  upon  whether 
it  was  the  intention  of  the  testatrix  that  the  exercise  of  this  power 
should  be  limited  to  the  trustees  that  she  named,  for,  after  all,  this 
question,  like  all  others  that  relate  to  the  construction  of  a  will,  is 
to  be  determined  by  the  intention  of  the  testator.  The  testatrix 
had  a  small  estate  which  at  her  death  did  not  exceed  $30,000. 
When  she  made  the  will  she  had  a  husband  and  only  child,  and  the 
will  discloses  an  intention  to  devote  her  estate  to  the  support  and 
maintenance  of  her  husband  and  child.  She  recognized  that  the 
income  from  such  an  estate  might  be  insufficient  for  their  supj)ort 
and,  hence,  she  authorized  her  executors  to  apply  "such  portion  of 
the  capital  of  the  trust  funds  as  they  may  deem  advisable  to  the 
use  of  my  said  daughter  and  husband."     The  husband  died  before 
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the  testatrix  leaving  the  daughter  the  sole  ohject  of  tlic  testatrix's 
concern.  She  then  made  a  codicil  to  the  will  which  modified  to 
some  extent  the  provisions  as  to  the  remainder  in  case  the  daughter 
should  not  exercise  the  power  of  appointment  and  should  die  with- 
out children  ;  but  leaving  this  ])rovision  as  to  tlie  power  of  the 
trustees  to  advance  portions  of  the  principal  of  the  trust  property  to 
the  support  or  maintenance  of  her  daughter.  The  daughter  has 
the  absolute  disposition  of  all  the  income  of  this  trust  property  dur- 
ing her  life  and  the  disposition  of  the  property  after  her  death, 
and  it  is  only  in  the  event  of  a  failure  of  the  daughter  to  dispose  of 
the  principal  of  the  trust  fund  and  in  the  event  of  her  dying  with- 
out children  that  the  testatrix  intended  that  any  of  these  defendants 
should  have  any  portion  of  her  estate.  It  was  the  interest,  there- 
fore, of  her  daughter  that  she  had  in  view  in  making  this  disposition 
of  bar  property,  and  it  seems  to  me  that  the  controlling  intention  of 
the  testatrix  was  to  protect  and  care  for  her  daughter  and  to  pro- 
vide her  with  comfortable  maintenance  during  her  life.  To  provide 
for  this,  she  gave  to  her  daughter  the  income  of  her  property,  and 
she  further  provided  for  the  use  by  tlie  daughter,  if  it  should  become 
necessary,  of  a  portion  of  the  principal.  It  wfis  not  a  case  where  a 
discretion  was  vested  in  the  trustees  in  relation  to  the  management 
of  her  estate,  which  she  desired  to  intrust  to  the  skill  of  the 
trustees,  and  which  it  was  not  reasonable  to  sui>pose  she  would 
intend  to  submit  to  the  discretion  of  a  substituted  trustee  with 
whose  selection  she  could  have  no  influence,  but  a  provision  for  the 
benefit  of  a  beneficiary  in  whom  the  testatrix  was  interested  and  for 
whose  benefit  she  appropriated  her  whole  estate. 

While  it  is  plain  that  a  trustee  would  have  to  exercise  this  power 
personally  and  could  not  delegate  it,  that  principle  does  not  at  all 
affect  the  question  here  to  bo  determined,  that  is,  whether  the  tes- 
tatrix intended  to  limit  the  exercise  of  this  power  to  the  original 
trustees  named  in  the  will,  or  to  the  trustees  of  the  estate  for  the 
time  being.  There  is  coupled  with  this  power  a  power  of  sale  of 
the  real  property  of  the  testatrix.  By  the  same  clause  of  the  will 
she  authorizes  and  empowers  her  "said  executors,  or  such  of  them 
as  shall  qualify,  in  their  discretion  and  with  the  approval  of  my  said 
daughter  Alice,  expressed  in  writing,  either  to  sell  or  to  mortgage, 
of  both,  the  whole  or  any  part  or  ))arts  of  my  said  estate  as  they 


Digitized  by  VjOOQIC 


284  Smith  v.  1*'loyd. 


First  Department,  February,  1908.  [Vol.  124. 


may  deem  necessary  from  time  to  time,"  language  wliicli  would 
seem  to  indicate  a  dependence  upon  tlie  personal  discretion  of  the 
trustees  much  more  than  the  language  in  relation  to  the  advance- 
ment of  a  portion  of  the  property  for  the  support  of  her  daughter. 
Yet  there  could  be  no  doubt,  I  think,  that  a  substituted  trustee 
could  exercise  this  power.  The  power  given  was  to  be  exercised  in 
both  cases  during  the  whole  existence  of  the  trust,  which  was  not 
limited  upon  the  lives  of  the  trustees,  and  the  necessities  of  the 
daughter  would  increase  as  she  became  older.  In  determining 
whether  or  not  a  testatrix  intended  that  a  discretion  with  which  her 
trustees  were  vested  was  one  that  must  i>e  exercised  by  the  trustee 
named,  and  was  not  intended  to  be  exercised  by  a  substituted  trus- 
tee, attention,  I  think,  should  be  given  to  the  nature  and  extent  of 
the  power  and  the  period  during  which  it  was  contemplated  that  it 
would  be  necessary  to  exercise  the  power.  It  seems  to  me  quite 
%  evident  that  the  creator  of  tlie  trust  could  not  have  intended  to  limit 
the  exercise  of  the  power  to  the  continuance  in  office  of  the  trustees 
originally  appointed,  as  such  a  construction  would  defeat  the  express 
intention  of  the  creator  of  the  trust. 

This  conclusion,  I  think,  is  sustained  by  the  authorities  in  this 
State.  In  Rogers  v.  Rogers  (111  N.  Y.  228)  all  the  rest,  residue 
and  remainder  of  the  testator's  estate  was  given  to  trustees  upon 
trust  to  pay  to  the  testator's  wife  during  her  natural  life,  or  until 
she  should  marry  again,  or  until  the  youngest  of.  her  living  children 
should  attain  the  age  of  twenty-one  years,  so  much  of  the  income 
of  his  estate  as  should  be  necessary  for  the  comfortable  support  of 
herself  and  the  testator's  mother  and  the  maintenance  and  educa- 
tion of  his  children.  He  then  authorized  his  executors  and  execu- 
trix to  apply  to  that  purpose  so  much  of  the  principal  sum  invested 
as  might  be  necessary  to  make  up  the  deficiency.  It  was  held  that 
under  such  a  trust,  where  the  trustees  other  than  the  beneiiciaries 
may  die  or  decline  to  act,  the  court  has  power  to  supply  their 
places,  or,  if  needs  be,  to  take  upon  itself  the  execution  of  the 
trust,  so  far  as  it  ought  not  to  be  executed  by  the  trustee  who  is 
also  beneficiary ;  that  the  court  maj^  appoint  a  new  trustee  or  might 
itself  exercise  the  discretion.  In  Laheij  v.  Kortright  (132  N.  Y. 
450)  it  was  said :  "  But  by  reference  to  the  provisions  of  the  will, 
as  well  that  creating  the  power  of  sale  as  other  portions,  to  ascertain 
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its  applicability  contemplated  by  the  testator,  it  seems  that  this 
power  in  its  practical  and  essential  purpose  was  intended  to  be 
applicable  to  the  subject  of  the  trust,  which  was  to  continue  during 
the  lives  respectively  of  the  beneficiaries.  And  being  thus  annexed 
to  such  trust  in  aid  of  its  execution,  it  would  be  taken  by  the  trus- 
tees," and  that  it  could  be  exercised  by  a  substituted  trustee ;  that 
"it  could  be  seen  that  the  title  to  the  property  subject  to  the  trust 
would  very  likely  remain  in  the  trustees  for  many  years,  and  during 
that  time  they  were  charged  with  an  active  duty  in  respect  to  it.  It 
is  quite  reasonable  to  assume  on  the  question  of  construction  that  it 
was  in  the  contemplation  of  the  testator  that  occasion  might  within 
tliat  time,  in  view  of  the  interests  of  the  present  and  ultimate  bene- 
ficiaries, arise  for  the  sale  of  the  specific  real  estate  or  some  of  it 
and  the  investment  of  the  proceeds  in  other  property.  This  view  of 
the  power  of  sale  for  the  purpose  of  investment  in  other  property  is 
consistent  with  the  execution  of  the  trust  during  the  lives  ot  those 
who  were  to  take  the  income  and  seems  essential  to  effectuate  the 
intent  of  the  testator  in  creating  such  power."  In  Matter  of  Wil- 
kin (183  N.  Y.  104),  where  the  trustee  named  refused  to  qualify, 
it  was  held  that  under  those  circumstances  to  hold  that  the  new 
trustee  selected  by  the  testator  could  not  exercise  the  inherent  dis- 
cretion given  by  the  w'ill  as  a  part  of  the  trust,  because  the  one 
named  with  her  did  not  qualify,  is  to  hold  that  the  trust  could  not 
be  executed  at  all.  "  It  would  defeat  the  intention  of  the  testator 
and  abrogate  the  trust.  The  discretion  belonged  to  the  position  of 
trustee,  and  the  trust  would  be  paralyzed  were  it  otherwise.  The 
resignation  of  the  old  trustee  and  the  renunciation  of  Mr.  Dryer, 
which,  as  the  testator  is  presumed  to  have  known  the  law,  he  must 
have  had  in  contemplation  as  possible,  were  not  intended  by  him  to 
strangle  the  trust  if  those  events  should  happen.  Whatever  the  law 
may  be  in  relation  to  the  execution  cjf  a  power  in  trust,  no  statute 
or  controlling  decision  prevents  the  execution  of  a  trust  pure  and 
simple,  such  as  the  one  under  consideration,  by  the  only  acting 
trustee  out  of  several  nominated  by  the  testator." 

The  case  of  Hull  v.  Hull  (24  N.  Y.  047)  is  not,  as  I  look  at  it, 
inconsistent  with  this  view.  The  question  before  the  court  in  that 
eise  was  as  to  whether  a  substituted  trustee  could  exercise  the  power 
granted  to  the  trustees  named  in  the  will,  and  it  was  held  that  they 
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could  and  a  judgment  bo  determining  was  alKrmed.     By  way  of 
illustration  the  court  said :  "  It  is  true  that  the  words  of  the  will  are 
that  the  son  is  to  take,  at  tlie  age  of  thirty  years,  if  he  be  solvent  and 
able  to  pay  all  his  debts  and  liabilities  of  every  kind,  '  in  the  opinion 
of  my  said  executors ; '  but  the  legal  effect  of  this  is  not  to  leave  the 
question  of  solvency  to  be  determined  or  decided  entirely  by  the 
personal  discretion  of  the   executors.     It   may  be  conceded  that 
when  a  matter  or  thing  is  to  be  determined  or  decided  entirely  by 
the  personal  discretion   of  one  or  more  parties  and  they  die  or 
refuse  to  exercise  this  discretion,  there  is  no  way  any  determination 
or  decision  can  be  made.     That  provision  of  the  present  will  which 
confides  to  the  discretion  of  the  executors  an  increase  of  the  annual 
allowance  to  the  son  is  of  this  description.     But  where  a  direction 
in  a  will  is  that  the  executors  or  trustees  are  to  do  or  to  determine 
upon  any  particular  thing,  and  a  rule  is  given,  based  upon  facts 
readily  ascertainable  in  the  usual  manner  of  legal  determination  of 
facts,  then   it  is  not  a  case  of  pure  personal  discretion,  and  the 
courts  will  uphold  the  will  and  order  the  facts,  if  disputed,  to  be 
determined  in  the  usual  way."     Wliat  was  said,  therefore,  in  this 
case  as  to  the  cases  in  whicli  a  purely  personal  discretion  cannot  l>e 
exercised  by  the  substituted  trustee,  was  only  stating  a  general  prin- 
ciple, that  where  it  appears  that  it  was  the  intention  of  the  testator 
to  vest  such  an  exclusive  discretion  in  particular  persons  named, 
there  such  persons  must  exercise   the   discretion ;   but   where   it 
appears,  as  I  think  it  does  in  this  case,  that  the  primary  object  of 
the  will  itself  was  to  make  a  provision  for  the  testator's  only  daugh- 
ter during  her  life,  the  power  given  to  her  tnistees  to  accomplish 
that  purpose  was  intended  to  continue  during  the  life  of  the  bene- 
ficiary, and  that  to  hold  that  the  power  was  to  bo  only  exercised  so 
long  as  the  trustees  named  continued  to  act  as  trustees  would,  as 
was  said  by  the  Court  of  Appeals  in  Matter  of  Wilkin  {»xipra\ 
defeat  the  intention  of  the  testator  and  abrogate  the  trust. 

I  think,  therefore,  that  it  was  the  intention  of  this  testatrix  that 
this  power  should  be  exercised  during  the  continuance  of  the  trust 
vwliich  was  to  last  during  the  life  of  the  testatrix's  daughter  Alice, 
and  that  this  clearly  defined  intention  could  only  be  effectuated  by 
the  construction  that  the  discretion  vested  in  the  executors  was  to 
be  executed  by  the  trustee  of  the  trust  during  its  continnance  and 
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was  not  a  pei*sonaI  discretion  which  could  be  exercised  only  by  the 
persons  named  by  the  testatrix  as  trustees,  but  also  by  the  substi- 
tuted trustee,  or  the  person,  who,  from  time  to  time,  as  the  neces- 
sity for  the  exercise  of  the  discretion  arose,  was  exercising  the 
duties  of  trustee. 

It  follows  that  the  judgment  appealed  from  must  be  reversed 
and  judgment  entered  in  accordance  with  the  views  here  expressed, 
with  costs  to  the  appellants  to  be  paid  out  of  the  estate. 

Houghton,  J.,  concurred. 

Judgment  affirmed,  with  costs  to  all  parties  separately  appearing 
and  filing  briefs,  payable  out  of  the  estate. 


Edwabd  S.  Hosmer,  as  Trustee  in  Bankruptcy  of  Burnett  Y. 
Tiffany,  Respondent,  v.  Burnett  Y.  Tiffany  and  Lucille  A. 
Tit'FANY,  Appellants. 

First  Department,  February  21,  1908. 

Debtor  and  creditor — fraudulent  transfer  of  personal  property  —  assignee 
not  chargeable  with  rental  value. 

A  decree  setting  aside  transfers  of  personal  property  of  a  kind  which  is  not  ordi- 
narily let  or  hired,  made  by  a  husband  to  his  wife  in  fraud  of  creditors,  should 
not  charge  the  assignee  with  the  value  of  the  use  and  enjoyment  of  the  prop- 
erty from  the  time  of  the  commencement  of  tbe  action.         , 

As  to  the  property  which  the  assignee  can  redeliver  she  is  chargeable  only  for 
depreciation  caused  by  use  or  otherwise,  while  she  is  chargeable  with  the  value 
of  property  which  she  may  have  disposed  of  or  cannot  redeliver. 

Appeal  by  the  defendants,  Burnett  Y.  Tiflfany  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  connty  of  New  York  on  the  13th 
day  of  May,  1907,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term, 

Ahrahcmv  Tulin,  for  the  appellants. 

X.  Jf.  Berkeley y  for  the  respondent. 
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Houghton,  J. : 

Tlie  action  is  to  set  aside  as  fraudulent  certain  transfers  of  per- 
sonal property  made  by  the  defendant  Burnett  Y.  TiflEany  to  his 
wife,  the  defendant  Lucille. 

The  finding  of  the  court  that  the  various  transfers  were  fraudu- 
lent and  void  as  to  the  creditors  of  Burnett,  and  that  his  wife  par- 
ticipated in  the  fraud,  was  a  proper  one,  and  could  not  well  have 
been  otherwise.  The  court  very  properly  could  have  gone  further 
and  found  as  matter  of  fact  that  no  ante-nuptial  agreement  was 
ever  made.  The  loose  talk  that  Burnett  would  furnish  a  home  and 
give  the  furniture  to  his  intended  wife  if  she  would  marry  him  at 
once,  hardly  rose  to  the  dignity  of  an  ante-nuptial  agreement.  As 
found  by  the  court,  however,  such  agreement  formed  no  considera- 
tion for  the  transfer  as  against  the  creditors  of  Burnett. 

The  form  of  the  judgment,  in  our  opinion,  is  improper  in  so  far 
as  it  charges  the  defendant  Lucille  A.  Tiffany  with  the  value  of 
the  use  and  enjoyment  of  the  property  from  the  time  of  the  com- 
mencement of  the  action.  It  was  personal  property  that  was  trans- 
ferred. Had  it  been  real  estate  the  rental  value  would  liavo 
been  proper.  It  being  personalty  and  still  in  her  possession  and 
capable  of  redelivery,  she  is  accountable  only  for  its  depreciation 
in  value  through  her  use  of  it.  She  may  be  able  to  deliver  to  the 
plaintiff  some  portion  of  it  undamaged  and  unimpaired  by  her  use. 
This  is  all  the  plaintiff  can  demand.  Much  of  the  property  is  not 
of  the  character  which  is  usually  let  for  hire  or  rented,  and  has  no 
ordinary  rental  value.  If  by  use  or  otherwise  she  has  impaired  its 
value  she  is  accountable  for  the  depreciation.  Where  a  fraudulent 
transferee  has  mortgaged  the  property  transferred  to  him  to  an 
innocent  mortgagee,  thus  creating  a  valid  lien,  he  is  accountable  for 
such  impairment  of  value.  {Salt  Springs  NaL  Bank  v.  Fancher^ 
92  Ilun,  327.)  There  seems  to  be  no  reason  why  the  same  rule 
should  not  be  applied  to  impairment  of  value  of  personal  property, 
in  any  manner.  As  to  that  part  of  the  property,  if  any,  which  she 
has  disposed  of  or  used  up  and  cannot  redeliver,  the  judgment 
properly  charges  her  with  its  value. 

The  judgment  should  be  modified  by  striking  out  that  part  of  it 
requiring  Lucille  A.  Tiffany  lo  pay  to  the  plaintiff  the  value  of  the 
use  and  enjoyment  of  the  pro()erty  from  the  time  of  the  commence- 
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ment  of  the  action,  and  inserting  in  place  thereof  a  provision  that 
she  paj  such  sum  of  money  as  sliall  represent  the  depreciation  of 
the  value  of  the  property  from  its  use  by  her,  or  otherwise,  and  as 
so  modified  the  jndgment  should  be  affirmed,  without  costs. 

Patterson,   P.   J.,    Ingbaham,    Laugh  lin   and   Clarke,   J  J., 
concurred. 

Judgment  modified  as  directed  in  opinion  and  as  modified  affinned, 
without  costs.     Settle  order  on  notice. 


IIenby  C.  Griffin,  Appellant,   v.   Gustav   Ernst,   Respondent, 
Impleaded  with  Henry  Sielleck,  Jr.,  Defendant. 

First  Department,  February  21,  1908. 

Kechanic's  lien  —  macliinery  furnished  to  equip  factory. 

One  who  furnisUes  and  installs  second-band  macbinery  in  a  vacant  building 
wbich  tbe  owner  purchased  for  tbe  express  purpose  of  equipping  as  a  factory  for 
his  own  use,  is  entitled  to  a  mechanic's  lien  for  a  balance  of  the  purchase  price 
unpaid,  even  though  no  extensive  alteration  was  made  for  its  installment  and 
it  was  merely  fastened  to  Joists  by  screws  so  as  to  be  removable  without 
hijury  to  the  building. 

Such  machinery  may  be  considered  to  be  furnished  '*  for  the  improvement  of 
real  property  "  within  the  meaning  of  the  Mechanics'  Lien  Law. 

Ikoraham,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Henry  C.  Griffin,  from  a  jndgment  of 
the  Supreme  Conrt  in  favor  of  the  defendant,  Gnstav  Ernst, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  4th  day  of  December,  1907,  npon  the  decision  of  the  conrt, 
rendered  after  a  trial  at  the  New  York  Special  Term,  dismissing 
tiie  complaint. 

Franklin  Pierce  of  counsel,  Phillip  S.  Bill  with  him  on  the 
brief  [GriffffSy  Baldwin  cfe  Pierce^  attorneys],  for  the  appellant. 

Edward  Herrmann^  counsel  for  the  respondent. 
App.  Div.—  Vol.  CXXI  V.        19 
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Clarke,  J. : 

This  is  an  action  to  foreclose  a  mechanic'j  lien.  The  defendant 
Ernst  was  tlie  owner  in  fee  of  the  piece  of  real  property  known  as 
Nos.  757-759  East  One  Hundred  and  Sixty-fifth  street,  in  the 
borough  of  the  Bronx,  in  the  city  of  New  York.  Upon  said  prop- 
erty when  bought  by  Ernst  was  a  two-story  frame  structure  fifty 
feet  by  seventy-two  feet  in  size,  unceiled  and  unplastered,  the 
inside  rough  and  the  joints  exposed.  It  had  been  used  by  a  prior 
owner  as  a  sash  factory,  the  machinery  of  which  was  run  by  a  large 
steam  engine.  All  of  the  machinery  of  the  sash  factory  had  been 
removed  and  the  building  was  vacant  when  Ernst  purchased  it 

Defendant  testified  that  prior  to  that  time  he  had  a  much  smaller 
plant  and  had  just  bought  this  property  and  was  starting  a  larger 
plant;  that  he  bought  it  for  the  purpose  of  running  a  manufactur- 
ing establishment  there;  that  he  adjusted  it  to  manufacturing 
machinery ;  that  he  was  fitting  it  up  for  manufacturing  pur- 
poses, manufacturing  general  iron  work  for  buildings ;  that  he  liad 
been  for  se  veil  teen  years  a  manufacturer  and  intended  to  carry  on 
his  business  in  that  place  as  long  as  it  suited  him. 

lie  entered  into  a  contract  in  writing  with  the  plaintiflF,  nnder 
which  the  plaintiff  was  to  furnish  and  put  up  certain  specified 
machinery  and  an  electric  motof",  mostly  second-hand  articles,  for 
which  the  defendant  agreed  to  pay  the  sum  of  $1,550.  The  machin- 
ery was  installed  and  the  defendant  paid  a  portion  of  the  sum 
agreed,  but  having  failed  to  pay  the  balance,  a  mechanic's  lien  in 
the  sum  of  $1,031.75  was  filed  and  this  action  thereafter  brought  to 
foreclose  the  same. 

The  learned  court  at  Special  Term  in  its  decision  found  that  the 
defendant  was  the  owner  in  fee  of  the  property  in  suit ;  that  the 
contract  was  made  ;  that  the  notice  of  lien  was  filed  containing  all 
the  statements  required  by  and  in  all  respects  complying  with  the 
statute,  was  duly  docketed  and  a  copy  tliereof  served  upon  the 
defendant  Ernst,*  tha  owner.  ^^  Fourth.  That  said  lien  has  not 
been  paid,  canceled  or  otherwise  discharged,  and  that  no  other 
action  or  proceeding  has  been  brought  by  the  plaintiff  for  the  fore- 
closure of  the  same,  or  for  the  recovery  of  the  money  intended  to 
be  secured  thereby.  Fifth,  I  find  that  the  machinery  furnished  to 
the  defendant,  Gustav  Ernst,  could  be  removed  without  injury 
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to  tlie  building.  SUth,  I  find  that  the  plaintiff  has  failed  to  make 
out  a  case  to  entitle  him  to  a  lien  under  the  Mechanics'  Lien  Law  ;" 
and  as  a  conclusion  of  law,  that  the  defendant  Ernst  is  entitled  to 
a  judgment  dismissing  the  plaintiff's  complaint,  which  judgment 
was  thereafter  entered. 

The  appellant  claims  that  the  finding  of  fact  "  that  tlie  machinery 
furnished  to  the  defendant,  Gustav  Ernst,  could  be  removed  without 
injury  to  the  building"  is  insufficient  to  support  the  conclusion  of 
law  that  said  defendant  is  entitled  to  recover  judgment  dismissing 
the  complaint ;  but  the  5th  finding  so  criticized  must  be  read  in  con- 
nection with  the  6th,  "  that  the  plaintiff  has  failed  to  make  out  a 
case  to  entitle  him  to  a  lien  under  the  Mechanics'  Lien  Law."  If 
that  finding  is  supported  by  the  evidence  it  is  enough  to  justify  the 
conclusion. 

The  machinery  in  suit  was  to  a  large  extent  second  hand.  It 
was,  therefore,  not  made  for  the  special  purpose  of  installation  in 
this  building,  and  liad  no  particular  characteristics  which  adapted 
it  exclusively  to  this  building.  No  extensive  alterations  of  the 
building  were  required  or  made  for  its  installation,  and  nothing  in 
the  way  of  permanent  foundations,  piers  or  chimneys  were  required 
or  constructed.  It  was  attached  to  the  floor,  to  the  joists  and  to  the 
beams  of  the  ceiling  by  lag  screws,  and  the  evidence  is  overwhehn- 
ing  that  such  machinery  so  attached  is  offen  removed  from  build- 
ings and  installed  in  othens,  as  was  in  fact  this  machinery,  and  fairly 
supports  the  finding  that  the  machinery  here  installed  could  be 
removed  without  injury  to  the  building. 

At  the  same  time  it  must  be  borne  in  mind  that  this  machinery 
was  furnished  to  the  owner  of  this  real  property  for  liis  own  use, 
for  the  purposes  to  which  he  designed  the  property,  namely,  for 
the  prosecution  of  the  manufacturing  business  for  wliich  he  had 
bought  the  property  and  in  which  he  was  and  is  engaged.  Before 
the  installation  of  the  machinery  the  building  was  a  bare  structure. 
After  the  installation  it  was  a  manufactory.  It  had  been  bought 
by  the  defendant  for  the  purpose  of  so  transforming  it  into  a  manu- 
factory, and  by  the  materials  furnished  by  the  plaintiff  and  the 
labor  used  at  the  defendant's  request  it  had  been  so  transformed. 

Section  3  of  the  Lien  Law  (Laws  of  1897,  chap.  418)  provides  as 
follows:  "A  contractor,  sub-contractor,  laborer  or  material  man, 
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who  performs  labor  or  furnishes  materials  for  the  improvement 
of  real  property  with  the  consent  or  at  the  request  of  the  owner 
thereof,  or  of  his  agent,  contractor  or  sub-contractor,  shall  have  a 
lien  for  the  principal  and  interest  of  the  value  or  the  agreed  price 
of  such  labor  or  materials  upon  the  real  property  improved  or  to  be 
improved  and  upon  such  improvement,  from  the  time  of  filing 
a  notice  of  such  lien  as  prescribed  in  this  article."  Section  2 
(definitions)  provides  that  the  term  "improvement"  when  used  in 
this  chapter  "includes  the  erection,  alteration  or  repair  of  any 
structure  upon,  connected  with  or  beneath  the  surface  of  any  real 
property  and  any  work  done  upon  such  property  or  materials 
furnished  for  its  permanent  improvement." 

The  present  Lien  Law  is  simpler  in  its  language  and  more  com- 
prehensive in  its  provisions  than  any  that  preceded  it.  It  expressly 
provides  in  section  22  that  "  this  article  is  to  be  construed  liberally 
to  secure  the  beneficial  interests  and  purposes  thereof." 

In  Sears  v.  Wise  {62  App.  Div.  118)  the  plaintiflE  had  made  a 
contract  to  deliver  and  install  certain  milling  machinery  to  the  firm 
of  Russell  &  Birkett,  said  firm  agreeing  to  pay  therefor  the  sum 
of  $1,353.     A  feed  mill  of  the  value  of  $325,  being  part  of  said 
machinery,  was  put  in  operation,  adjusted  and  accepted.     The  other 
machinery  was  to  constitute  part  of  a  plant  for  manufacturing 
brewers'  grists  and  meals.     It  was  delivered,  but  its  installation  was 
delayed  by  a  fire  and  later  by  the  bankruptcy  of  the  firm.     Plain- 
tiflE filed  a  mechanic's  lien  for  the  contract  price  of  the  machinery 
and  interest.     The  answers  interposed  admitted  that  the  feed  mill 
was  used  in  repairing  the  plant,  but  denied  that  the  other  machinery 
was  used  in  or  upon  thetpremises.     The  case  was  tried  on  the  part 
of  the  defendants  upon  the  theory  that  plaintiff  acquired  a   valid 
lien  for  the  value  of  the  feed  mill  which  had  been  installed,  but  not 
for  other  machinery,  because  it  had  not  been  installed.     The  conrt 
said  :  "  The  plaintiff  performed  his  contract,  excepting  as  he  was  pre- 
vented by  the  failure  of  said  firm  and  of  its  trustee  in  bankruptcy 
to  install  the  machinery.     The  materials  were  furnished  and  deliv- 
ered for  the  permanent  improvement  of  the  premises  against  which 
a  lien  is  claimed.     The  Legislature  has  directed  that  this  Lien  Law 
shall  be  interpreted  liberally '  to  secure  the  beneficial  interests  and  pur- 
poses thereof.'     (§  22.)     On  these  facts  such  a  construction  reqaires 
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that  a  lien  be  declared  in  favor  of  the  plaintiff  for  the  machinerj 
delivered  and  not  installed,  as  well  as  for  that  actually  installed." 

The  appellant  urges  that  a  decision  holding  that  a  lien  attaches 
where  macliinerj  has  been  delivered  but  not  installed  as  a  perma- 
nent improvement  to  the  real  estate  when  the  building  for  which  it 
was  intended  has  been  burned,  is  a  conclusive  authority  where 
machinery  has  not  only  been  delivered  but  actually  installed.  But 
it  was  admitted  in  that  case  that  a  valid  lien  for  the  value  of  the 
feed  mill,  a  part  of  the  machinery  which  had  been  installed,  was 
acquired,  which  was  an  admission  that  the  machinery  was  intended 
to  constitute  a  permanent  improvement,  and,  therefore,  the  court 
held  that,  the  materials  having  been  furnished  and  delivered  for  the 
permanent  improvement  of  the  premises,  the  language  of  the  act 
being,  "  or  materials  furnished  for  its  permanent  improvement," 
the  physical  act  of  installation  was  unnecessary  and  the  lien  had 
l^en  acquired.  This  Ciuse,  therefore,  is  not  decisive  of  the  question 
wliere  the  fact  is  in  issue  as  to  whether  the  material  was  furnished 
for  a  permanent  improvement,  although  illustrative  of  the  trend  of 
judicial  interpretation  of  this  statute. 

So  in  Schaghticoke  Powder  Co.  v.  G.  <&  J.  R.  Co.  (183  N.  Y. 
306),  where  the  Court  of  Appeals  held  that  a  powder  company 
had  a  Hen  against  a  railroad  for  dynamite  furnished  and  used  in 
the  blasting  of  frozen  earth  in  the  construction  of  its  permanent 
embankment  upon  which  its  tracks  ran,  the  court  said  :  "  The  argu- 
ment that  dynamite  is  not  a  material,  but  a  part  of  the  contractor's 
plant  which,  like  picks  and  shovels  or  mechanical  appliances,  are 
used  in  the  performance  of  work,  but  are  not  considered  materials 
furnished  within  the  purview  of  the  statute,  seems  to  us  inlierently 
unsound.  A  steam  shovel,  an  engine  and  boiler,  picks,  shovels, 
crowbars  and  the  like  are  tools  and  appliances  which,  while  nsed  in 
the  doing  of  the  work,  survive  its  performance  and  remain  the  prop- 
erty of  their  owner.  Not  so,  however,  with  materials  that  are  used 
up  in  the  performance  of  the  work  and  are  thereafter  invisible, 
except  as  they  survive  in  tangible  results.  We  think  that  explosives 
when  used  as  substitutes  for  other  recognized  '  materials'  are  covered 
by  the  same  principle.  They  enter  into  and  form  a  part  of  the 
permanent  structure  quite  as  much  as  the  earth,  rails,  tics,  culverts 
and  bridges  that  we  can  see  and  feeh" 
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In  that  case  the  dynainite  went  into  tlie  construction  of  the  per- 
manent structure,  which  permanent  structure  remained  a  physical 
and  tangible  tiling,  and  itself  real  property.  In  and  of  itself,  dyna- 
mite would  hardly  be  defined  as  a  fixture.  In  both  cases  above 
cited,  the  controlling  factor  was  the  permanent  result  intended  to 
be  accomplished  by  the  use  of  the  materials  furnished. 

Section  1  of  chapter  342  of  the  Laws  of  18S5,  as  amended  by  chap- 
ter G73  of  the  Laws  of  1895,  the  former  Lien  Law,  provided,  {?ifsr 
aliaj  that  any  pereon  "  who  shall  hereafter  perform  any  labor  or  serv- 
ices or  furnish  any  materials  which  have  been  used  in  improving  or 
equipping  an}'  honse,  building  or  appurtenances  with  any  chandeliers, 
brackets  or  other  fixtures  or  apparatus  for  supplying  gas  or  electric 
light,"  might  have  a  lien  therefor.  Such  articles  could  clearly  have 
been  removed  without  injury.  Nevertheless,  for  the  purposes  of 
the  act,  they  were  regarded  as  so  aflixed  to  the  realty  as  to  become 
part  thereof.  In  the  SchaghticoJce  Powder  Co.  Case  {supra)  the 
court  reviewed  the  prior  Lien  Laws  of  the  State  and  the  report 
of  the  Coimnissioners  of  Kevision,  and  said  :  "It  would  be  difficult 
to  suggest  anything  more  comprehensive  than  the  language  used  in 
the  present  statute.  Any  'contractor,  sub-contractor,  laborer  or 
materiahnan  who  performs  labor  or  furnishes  materials  for  the 
irnprovemeyit  of  real  property'*  ^\^\  be  entitled  to  a  lien.  When 
this  language  is  contrasted  with  the  specific  and  restricted  phrases 
of  the  former  statutes,  it  is  plain  that  the  Legislature  intended  to 
bring  all  labor  performed  or  materials  furnished  in  the  improve- 
ment of  real  estate,  no  matter  by  what  name  they  may  be  called  or 
by  what  de8cri])tion  they  may  be  designated,  within  the  liberal  and 
beneficient  purposes  of  the  statute." 

When  we  take  into  consideration  in  the  case  at  bar  the  character 
of  the  propert}'  when  the  defendant  bought  it,  the  purposes  for 
which  he  bought  it,  the  fact  that  the  machinery  in  question  was  pro- 
cured for  the  purpose  of  improving  the  property  by  changing  it 
from  an  empty  frame  building  into  an  active,  going  concern  as  a 
manufactory,  and  that  the  installation  of  this  machinery  actually 
brought  about  that  transformation,  it  seems  to  me  it  would  be  a  close 
and  narrow  construction  i-ather  than  a  liberal  one  to  carry  out  the 
beneficial  purposes  an<l  interests  of  the  act,  to  hold  that  tjie 
contractor  was  not  entitled  to  his  lien. 


Digitized  by  VjOOQIC 


MiTLLER  V.  Manhattan  Railway  Co.  295 

App.  Div.]  First  Department,  February,  1908. 

It  follows,  tlierefore,  that  tlie  judgment  disiiuBsiiig  the  complaint 
should  be  reversed  and  a  now  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 

Pattebson,  p.  J.,  Laughlin  and  IIocrGHTON,  JJ.,  concurred; 
Ingrauam,  J.,  dissented. 

IxGRAHAM,  J.  (dissenting) : 

I  dissent  It  seems  to  me  perfectly  clear  that  this  machinery 
was  installed  in  this  building  for  the  owner's  use  and  not  in  any 
way  as  an  improvement  of  the  real  property  within  the  provisions 
of  section  3  of  the  Lien  Law  (Laws  of  1897,  chap.  418).  Improv- 
ing real  property  is  one  thing.  Furnishing  a  house  or  building 
with  furniture  or  other  appliances  to  make  the  use  of  the  real  prop- 
erty convenient  or  profitable  is  qnite  another,  and  it  seems  to  me 
that  all  the  machinery  that  the  plaintiff  furnished  came  distinctly 
within  the  latter  class.  There  was  no  improvement  of  real  prop- 
erty, because  there  was  nothing  added  to  the  real  property  by 
the  plaintiff  that  became  a  part  of  the  realty,  or  which  in  any  way 
improved  it. 

I  think  the  judgment  should  be  afBrmed. 

Judgment  reversed,  n«w  trial  ordered,  costs  to  appellant  to  abide 
event 


Clemens  Mullek,  Respondent,  v.  The  Manhattan  Railway  Com- 
pany and  Interborough  Rapid  Transit  Company,  Appellants. 

First  Department,  February  21,  1908. 

Liinitation  of  actions  to  recover  real  property  —  acquUition  of  easement 
by  adverse  user  —  effect  of  infancy  of  invested  remaindermen  —  right 
of  infant  remaindermen  to  sue  during  life  tenancy  —  section  375,  Ck>de 
Civil  Procedure,  construed  —  rule  for  computing  period  of  disability 
caused  by  infancy —rights  of  grantee  of  infant  remaindehnen. 

Adverse  possession  commencing  in  the  lifetime  of  tbe  ancestor  continues  to  run 
against  tbe  heir  although  be  is  an  infant  when  bis  right  accrues. 

By  virtue  of  tbe  statutes  (1  R.  S.  750,  §  8,  and  Code  Civ.  Proc.  §  1665),  infanU 
seized  of  an  estate  in  remainder  or  reversion  may  maintain  an  action  by 
&  guardian  0(2  It^em  for  waste  or  trespass  causing  injury  to  tbe  inheritance, 
notwithstanding  tbe  existence  of  ^n  intervening  life  estate* 
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In  determining  whether  the  limitation  (Code  Civ.  Proc.  g  875)  has  run  against  an 
action  to  recover  real  property  which  accrued  during  infancy,  the  rule  is: 
Take  the  date  of  the  coming  of  age  of  the  infant  as  the  starting  point;  to  that 
date  add  twenty  years  and  from  that  ascertained  date  look  back  to  the  date 
when  the  cause  of  action  accrued,  and  if  said  date  was  within  the  period  of  dis- 
ability and  not  more  than  ten  years  prior  to  the  infant's  coming  of  age  and  the 
suit  is  brought  within  twenty  years  after  the  coming  of  age.  the  action  is  not 
barred. 

Hence,  when  a  cause  of  action  against  an  elevated  railroad  for  appropriating 
easements  in  light  and  air  accrued  to  an  infant  remainderman  on  December  80, 
1878,  while  the  life  tenant  was  in  possession  and  the  remainderman  became  of 
age  August  20,  1881»  and  her  successor  in  title  brought  action  February  21, 
189tt,  the  action  is  not  barred,  for  only  seven  weeks  had  elapsed  after  the  expi- 
ration of  twenty  years  which  was  within  the  ten  years  allowed  by  the  aforesaid 
method  of  computation. 

One  purchasing  the  interest  of  an  infant  remainderman  on  a  partition  sale  acquires 
the  rights  of  the  grantor  in  respect  to  an  action  to  enjoin  an  injury  to  easements 
in  light,  air  and  access  by  the  erection  of  an  elevated  railroad. 

Lauohlin,  J.,  concurring  in  result,  dissented,  with  opinion,  as  to  the  method  of 
computing  the  limitation  under  section  875  of  the  Code  of  Civil  Procedure  in 
cases  of  infancy. 

Appeal  by  the  defendants,  Tlio  Manhattnn  Railway  Company  and 
another,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  6th  day  of  March,  1907,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  New  York  Special  Terra,  grant- 
ing an  injunction  alternative  upon  the  payment  of  the  damages 
caused  by  the  defendants'  elevated  railroad  to  plaintiff's  premises, 
No.  849  Third  avenue. 

Theodore  Z.  Waugh  of  counsel  ICharles  A.  ^ar<fin«r,  attorney], 
for  the  appellants. 

W,  O.  Peckham,  for  the  respondent. 

Clarke,  J. : 

This  action  was  commenced  on  the  21st  day  of  February,  1899. 
The  operation  of  the  road  opposite  the  premises  in  question  was 
begun  on  the  30th  day  of  December,  1878.  Plaintiff  acquired  title 
on  June  8,  1891,  by  a  referee's  deed  in  an  action  in  partition  entitled 
"  Joseph  Lang  against  Caroline  Andre  and  others."  In  April,  1868, 
John  Lang  acquired  title  to  the  premises  in  suit,  and  died  Jannarj 
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30,  1875,  leaving  a  will  by  which  he  devised  the  premises  to  his 
widow,  to  be  used  and  enjoyed  by  her  during  the  term  of  her 
natural  life  or  widowhood,  and  from  and  immediately  after  her 
decease  or  after  her  marrying  again  he  bequeathed  and  devised  said 
preoiises  to  his  children  or  their  descendants,  to  be  equally  divided 
between  them  share  and  share  alike,. the  descendants  of  any  deceased 
child  or  children  taking  the  share  of  such  deceased  child  or  children, 
if  living.  He  left  surviving  him  his  widow  and  six  children,  all 
infants.  The  widow  married  one  Andre  on  June  27, 1888.  The 
dates  of  the  births  of  said  infant  children  were  as  follows :  Fred- 
ericka^  August  20, 1860 ;  Caroline,  July  17, 1864 ;  Joseph  G.,  June 
80, 1866  ;  Charles,  September  14, 1868 ;  William,  October  18, 1870 ; 
John,  December,  1874 ;  said  Charles  died  in  1897,  William  in  1901, 
and  John  in  1875. 

When  the  cause  of  action  accrued  on  December  30,  1878,  title 
was  in  the  widow  as  life  tenant,  and  the  children  as  remaindermen. 

The  cause  of  action  accrued  on  December  30, 1878,  and  the  action 
having  been  commenced  on  the  21st  day  of  February,  1899,  more 
than  twenty  years  had  elapsed.  Ilindley  v.  Manhattan  R,  Co, 
(185  N.  Y.  835)  held  that  where  it  appears  that  the  railroad  com- 
panies acting  under  legislative  and  municipal  grants  giving  them 
actual  authority  to  erect,  maintain  and  operate  an  elevated  railroad 
in  the  street  upon  which  the  plaintiff  was  an  abutting  owner,  and 
apparent  authority  to  appropriate  the  easements  of  abutting  owners 
to  the  extent  that  such  a  structure  and  the  use  thereof  necessarily 
involve,  entered  such  a  street  and,  without  leave  or  license  from  the 
plaintiff,  took  open,  hostile  and  absolute  possession  of  his  easements 
of  light,  air  and  access  by  building  a  huge  and  permanent  struc- 
ture of  iron  in  the  street  in  front  of  his  premises,  which  has  been 
exclnsively  and  continuously  maintained  and  used  by  the  com- 
panies for  the  purposes  of  an  elevated  railroad  for  a  period  of  more 
than  twenty  years,  the  companies  have  acquired  by  prescription  an 
absolute  title  to  such  easements  which  constitutes  a  complete  bar  to 
the  recovery  and  relief  demanded  by  the  plaintiff. 

In  ScdUon  v.  Manhattan  liailway  Co,  (185  N.  Y.  359)  it  was 
held  that  adverse  possession  and  prescription,  being  closely  related, 
the  former  regulated  by  statute  and  the  latter  by  common  law,  the 
efiect  of  infancy  upon  title  by  prescription  is  analogous  to  that 
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upon  title  by  adverse  possession  under  the  Statute  of  Limitations. 
If  infancy  exists  when  a  cause  of  action  first  accrues,  the  time  for 
commencing  the  action  is  extended  for  a  certain  period  after  the 
infant  becomes  of  age.  If,  on  the  other  hand,  the  statute  has  Ijegun 
to  run  against  the  ancestor,  it  is  not  interrupted  by  his  death  and 
the  supervening  disability  of  his  heirs.  So  that  an  adverse  posses- 
sion commencing  in  the  lifetime  of  the  ancestor  will  continue  to 
run  against  the  heir,  although  he  is  an  infant  when  his  right 
accrues. 

On  the  30th  of  December,  1878,  the  five  surviving  children  of 
John  Lang  were  infants,  and  were  vested  with  the  remainder  in  fee 
of  this  property  under  the  will  of  their  father,  subject  to  the  estate 
of  their  motlier  for  life  or  while  unmarried.  At  that  time  a  cause 
of  action  sprang  into  being  to  the  children  for  the  injury  done  to 
their  remainder  in  fee.  "  A  person  seised  of  an  estate  in  remainder 
or  reversion  may  maintain  an  action  of  waste  or  trespass  for  any 
injury  done  to  the  inheritance,  notwithstanding  any  intervening 
estate  for  life  or  years."  (1  R.  S.  750,  §  8.)  "  A  person  seized  of 
an  estate  in  riemainder  or  reversion  may  maintain  an  action  founded 
upon  an  injury  done  to  the  inheritance,  notwithstanding  any  inter- 
vening estate  for  life  or  for  years."  (Code  Civ.  Proc.  §  1665.)  So 
that  notwithstanding  the  intervening  life  estate  of  their  mother, 
and  in  no  way  dependent  thereon,  an  action  could  have  been  brought 
and  maintained  by  the  children  {Thompson  v.  M.  R.  Oo.^  130  N.  Y. 
360);  and  such  an  action  cou^d  have  been  brought  during  their 
infancy  by  a  guardian  ad  litem.  (  fTalsh  v.  Broold/i/n  Union  Eh 
R.  R.  Co.,  No.  2,  69  App.  Div.  389.) 

As  entry  did  not  take  place  during  the  life  of  their  ancestor,  that 
iB,  their  father,  from  whom  they  took  title  by  will,  the  adverse 
possession  did  not  begin  to  run  during  his  lifetime.  The  oldest  ef 
the  children,  Fredericka,  having  been  born  August  20,  1860,  was  a 
little  over  eighteen  years  of  age  when  the  cause  of  action  accrued. 
Section  375  of  the  Code  of  Civil  Procedure  provides  that:  "If  a 
person  who  might  maintain  an  action  to  recover  real  property,  •r 
the  possession  thereof,  or  make  an  entry,  or  interpose  a  defence  or 
counterclaim,  founded  on  the  title  to  real  property,  or  to  rents  or 
services  out  of  the  same,  is,  when  his  title  first  descends,  or  his  cause 
of  action  or  right  of  entry  first  accrues    *    *    *    within  the  age 


Digitized  by  VjOOQIC 


MuLLER  V.  Manhattan  Railway  Co.  299 


App.  Div.]  First  Department,  February,  1908. 


of  twenty-one  years  *  *  *  the  time  of  such  a  disability  is  nut 
apart  of  the  time,  limited  in  this  title,  for  connnencing  the  action, 
or  making  the  entry,  or  interposing  the  defence  or  counterclaim; 
except  that  the  time  so  limited  caimot  be  extended  more  than  ten 
years  after  the  disability  ceases  or  after  the  death  of  the  person  so 
disabled." 

Tiie  appellants  claim  that  the  correct  method  of  computing  the 
period  of  limitation  is  to  allow  a  full  twenty  years  from  the  accru- 
ing of  the  cause  of  action,  then  to  note  the  date  when  the  "  time  so 
limited"  would  expire,  if  no  disability  was  involved.  If  this  expi- 
ration of  the  limitati(m  falls  at  a  date  more  than  ten  years  after  the 
attainment  of  majority  of  the  infant,  he  is  entitled  to  no  exten- 
sion. If  it  falls  at  a  date  less  than  ten  years  after  his  majority,  he 
has  up  to  the  end  of  that  ten  years'  extension  of  time  in  which  to 
commence  action.  Applying  that  interpretation  of  the  statute  to 
the  facts  of  this  case,  they  add  the  twenty  years  to  the  date  of  the 
accruing  of  the  cause  of  action,  December  30,  1878,  and  thereby 
make  the  period  of  limitation  December  30,  1898,  if  there  was  noth- 
ing to  extend  it.  As  on  that  date  Fredericka  was  over  thirty-eight 
years  of  age,  she  having  become  of  age  on  August  20,  1881,  she  had 
been  allowed  twenty  years,  and  over  ten  years  had  elapsed  after  her 
disability  had  ceased  in  which  to  commence  the  action.  And  so 
they  claim  the  Statute  of  Limitations  had  fully  run. 

This  method  of  computation  is  not  that  adopted  by  the  Court  of 
Appeals.  As  I  understand  the  rule  laid  down  by  that  court,  it  is  to 
take  the  date  of  the  coming  of  age  of  the  infant  as  the  starting 
point;  to  that  date  add  twenty  years,  and  from  that  ascertained  date 
iook  back  to  the  date  when  the  cause  of  action  accrued,  and  if  said 
date  was  within  the  period  of  disability  and  not  more  than  ten  years 
prior  to  the  infant's  coming  of  age  and  the  suit  is  brought  within 
twenty  years  after  its  coming  of  age  the  statute  has  not  run. 

In  Howell  V.  Zeavltt  (95  N.  Y.  617)  Judge  Finch  said :  "It  is 
farther  contended  that  the  Statute  of  Limitations  barred  the  right 
of  Louise  M.  Howell.  The  facts  were  that  she  became  of  age 
December  31,  1864;  that  Roberts  got  possession  claiming  title  as 
owner  March  15,  1858;  and  the  action  was  begun  November  7, 
1878.     The  appellants'  construction   of  the  Code  (§  88,*  Code  of 

♦CodeProc.  §88.— [Rkp. 
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Civ.  Pro.  §  375)  is  in  substance  tliat  where  there  is  a  disability  the 
action  must  be  brought  within  ten  years  after  its  terniination. ;  and 
Louise  Howell,  having  reached  full  age  December  31,  ISG-i,  had 
only  until  December  31,  1874,  in  which  to  sue.  The  effect  of 
this  contention  would  be  to  cut  down  the  twenty  years'  limitation  to 
a  little  over  sixteen  years  by  reason  of  a  disability  of  infancy.  In  a 
case  where  the  cause  of  action  accrued  to  an  infant  twenty  years  of 
age  the  limitation  would  be  cut  down  to  eleven  years ;  and  that 
which  was  intended  for  the  relief  and  benefit  of  a  person  under  dis- 
ability is  made  to  operate  as  a  positive  injury.  We  have  already 
declined  to  adopt  that  construction.  {Acker  v.  Ack^r^  16  Hun, 
174;  81  K  Y.  143.)  The  exception  of  the  Code  relates  to  the 
extension  of  the  time  limited,  and  puts  restraint  only  upon  that 
extension.  It  means  that  the  disability  shall  not  add  more  than  ten 
years  to  the  time  limited  after  the  disability  has  ended.  Practi- 
cally in  a  case  of  infancy,  it  makes  the  extreme  possible  limitation 
a  period  of  thirty  one  years.  If  the  cause  of  action  accrues  to  an 
infant  on  the  day  of  its  birth  for  twenty-one  years  the  running  of 
the  statute  is  suspended ;  then  it  begins  to  run ;  but  the  time  lim- 
ited—  that  is,  the  twenty  years  considered  as  a  period — havitig  in 
fact  elapsed,  it  is  an  extension  of  that  period  which  is  in  progress, 
and  the  exception  limits  that  added  time  to  not  more  than  ten 
yeai-s  after  full  age  ;  that  is,  until  the  expiration  of  thirty-one  years. 
But  for  the  exception  the  infant  would  have  had  forty-one  years. 
In  the  present  case  Louise  Howell  had  twenty  years  from  Decem- 
ber 31,  1864,  in  which  to  sue,  because  giving  her  the  full  time  of 
twenty  years  after  that  date  did  not  extend  the  whole  time  from 
the  accruing  of  the  cause  of  action  more  than  ten  years  added  after 
she  arrived  at  full  age.  Giving  her  till  1884  made  the  whole 
period  from  the  entry  of  Roberts  less  than  twenty-seven  years,  so 
that  her  infancy  extended  the  twenty  years,  the  time  limited,  only 
about  seven  years,  and  so  did  not  violate  the  exception.  What 
there  is  of  difficulty  in  the  section  lies'in  the  phrase  *  after  the  dis- 
ability ceases.'  That  relates  only  to  the  extended  time  and  has  no 
effect  in  any  case  to  cut  down  or  lessen  the  limitation  of  twentj^ 
years.  To  that  the  party  is  always  entitled,  and  in  case  of  a  dis- 
ability, to  as  much  more  as  the  period  of  disability  would  add, 
except  that  such  addition  must  not  be  longer  than  ten  years  added 
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after  the  disability  has  ended."  In  that  case  it  will  l>e  seen  that 
Lonise  Howell  being  twenty-one  in  1864,  and  the  suit  having  been 
began  November  7,  1878,  she  was  about  thirty-live  years  of  age  and 
the  suit  was  held  to  have  been  properly  brought  twenty-seven  years 
after  the  cause  of  action  accrued. 

In  Darrow  v.  Calkins  (154  N.  Y.  603),  Darrow  died  on  Novem- 
l)er  13,  1864,  leaving  two  infant  children.  The  adverse  possession 
commenced  October  18,  1867.  The  infants  were  then  nine  and 
eleven  years  of  age  respectively.  One  became  of  age  in  1877  and 
one  in  1879.  Taking  the  eldest  child  and  adding  twenty  years 
from  the  time  it  became  of  age  would  bring  the  date  1897.  The 
adverse  possession  was  in  1867,  thirty  years  prior  thereto.  The 
action  was  commenced  in  1894,  twenty-seven  years  after  the  cause 
of  action  accrued  and  when  the  infant  had  reached  the  age  of  thirty- 
eight,  and  seventeen  years  after  he  became  of  age.  The  court  said  : 
"The  plaintiffs  at  the  death  of  Darrow  were  infants  and  although 
this  action  was  not  commenced  until  thirty  years  after  his  death  nor 
until  fifteen  years  after  the  younger  of  the  plaintiffs  became  of  age, 
it  seems  under  the  case  of  Howell  v.  Leavitt  (95  N.  Y.  617)  the 
plaintiffs  although  they  have  slumbered  upon  their  rights  during  an 
adverse  possession  of  twenty-seven  years,  were  not  barred  by  the 
Statute  of  Limitations." 

In  Bramn  v.  Doherty  (185  N.  Y.  383)  the  facts  were  that  tlie 
child  became  of  age  on  December  21,  1889.  Adding  twenty  years 
would  make  1909.  The  adverse  possession  began  on  August  5, 
1878.  The  action  was  commenced  on  March  9,  1902,  that  is,  over 
twenty-three  years  after  the  cause  of  action  accrued,  and  when  the 
child  liad  reached  the  age  of  thirty-two  and  a  half.  Judge  Gray 
said:  "It  becomes  unnecessary  to  discuss  the  question  of  whether 
title  has  been  gained  by  the  plaintiff  through  an  adverse  possession 
during  the  twenty-three  years  of  her  occupation.  Upon  the  author- 
ity of  Uowell  V.  Leavitt  (95  N.  Y.  617),  it  would  hardly  appear 
that  the  facts  of*  this  case  bring  the  defendants,  who  were  infants 
at  the  time  of  the  sale,  within  the  provisions  of  section  375  of  tJie 
Code  of  Civil  Procedure." 

Applying  those  cases  to  that  at  bar,  we  find  that  Fredericka 
became  of  age  on  August  20, 1881.  Twenty  years  thereafter  would 
aocrue  on  August  20^  1901.    The  cause  of  action  accrued  December 
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30,  1878,  BO  that  giving  her  until  1901  to  conimence  her  action 
would  have  made  the  whole  period  from  the  time  the  cause  of 
action  accrued  less  than  twenty-three  years,  so  that  her  infancy 
would  have  extended  the  twenty-year  period  of  limitation  only 
about  three  years,  and  so  not  violated  the  exception.  The  action 
having  been  brought  on  February  21,  1899,  only  seven  weeks 
elapsed  over  the  twenty  years,  and  of  course  the  time  was  far 
within  the  ten  years  allowed. 

It  seems  clear  that,  although  it  is  now  the  settled  law  of  this  State 
that  title  by  prescrii)tion  by  the  elevated  railroads  may  be  obtained 
by  adverse  possession  for  twenty  years,  and  tliat  wlien  that  period 
has  been  set  running  in  the  lifetime  of  the  ancestor  it  is  not  sus- 
pended during  the  infancy  of  his  heirs  or  devisees,  yet  that  in  this 
case  at  the  time  the  cause  of  action  accrued,  the  remaindermen 
being  infants,  the  exceptions  set  forth  in  section  375  of  the  Code  of 
Civil  Procedure  apply,  so  that  when  this  action  was  instituted  title 
by  prescription  against  said  infants  had  not  vested  in  the  defend- 
ants. The  plaintiff  having  purchased  at  a  partition  sale  these 
infants'  property  took  it  with  the  rights  of  such  owners.  {Pappen- 
helm  V.  Metropolitan  EL  R.  Co.  (128  N.  Y.  436). 

No  question  is  made  upon  this  appeal  of  the  amounts  of  the 
award.  The  judgment  should,  therefore,  be  affirmed,  with  costs  to 
the  respondent. 

Patterson,  P.  J.,  Inoraham  and  Houghton,  JJ.,  concurred 
Laughlin,  J.,  concurred  in  result. 

Lauohlin,  J.  (concurring) : 

I  agree  with  Mr.  Justice  Clarke  that  the  judgment  is  sustained 
by  Howell  v.  Leavitt  (95  N.  Y.  617)  and  the  decisions  following  it ; 
but  I  am  not  prepared  to  approve  the  test  which  he  applies  to  a 
given  state  of  facts  to  determine  whether  under  the  construction 
placed  by  that  decision  on  the  provisions  of  section  375  of  the  Code 
of  Civil  Procedure,  the  Statute  of  Limitations  has  run,  and  were 
the  question  open  I  would  hold  that  the  recovery  is  right  as  to  two- 
fifths  and  erroneous  as  to  three-fifths.  The  plaintifE  acquired  title 
to  the  premises  by  a  referee's  deed  in  partition  on  the  8th  day  of 
June,  1891,  prior  to  which  time  the  title  was  vested  in  five  children 
of  one  John  Lang,  who  died  on  the  30th  day  of  January,  1876, 
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lcavii>g  a  last  will  aud  testament  under  which  title  became  ulti- 
mately vested  in  them  as  tenants  iu  common.  These  children  had 
a  vested  remainder  on  the  30th  day  of  December,  1878,  when  the 
cause  of  action  for  the  trespass  to  their  easements  set  forth  in  the 
complaint  accrued.  Tlie  youngest  of  the  children  became  of  age 
on  the  18th  day  of  October,  1891,  and  the  second  youngest  on  the 
14th  day  of  September,  1889.  The  action  was  commenced  on  the 
21st  day  of  February,  1899.  It  would  seem  that  there  is  no  room 
to  question  that  under  section  375  of  the  Code  of  Civil  Procedure 
an  infant  has  at  least  ten  years  after  becoming  of  age  to  commence 
an  action  of  this  nature,  even  though  that  wnll  authorize  bringing 
the  action  more  than  twenty  years  after  the  cause  of  action  accrues. 
Therefore,  as  to  the  undivided  two-fifths  interest  in  the  promises, 
which  was  vested  in  the  two  infants  who  became  of  age  within  ten 
years  prior  to  the  commencement  of  the  action  the  recovery  is 
clearly  right  and  should  be  affirmed.  The  other  three  infants 
became  of  age  on  the  ^Oth  day  of  August,  1881,  the  17th  day  of 
July,  1885,  and  the  30th  day  of  June,  1887,  respectively.  With 
I  re}{[)ect  to  the  three-fifths  interest,  representing  the  interests  of  these 

tlire^  infants,  moi'e  than  ten  years  elapsed  after  they  became  of  age 
i  before  the  action  was  commenced  and  it  was  not  commenced  within 

j  twenty  years  after  the  cause  of  action  accrued.     I  am  of  opinion 

I  therefore,  that  the  Statute  of  Limitations  shouli^  constitute  a  bar  to 

the  recovery ;  but  I  recognize  that  this  view  is  not  in  accord  with 
the  decision  in  Ilowdl  v.  Leavitt  {supra)  and  the  cases  following 
it  I  think,  however,  that  all  of  the  views  expressed  in  the  opinion  in 
tliat  case  ai*e  not  consistent  and  that  the  rule  understood  to  have  been 
prescribed  thereby  is  not  in  accordance  with  the  plain  provisions  of 
the  statute.  But  the  legal  profession  and  the  courts  have  encoun- 
tered great  difticulty  iu  understanding  and  applying  that  decision. 
The  opinion  shows  that  the  decision  was  made  for  the  purpose  of 
securing  to  an  infant  in  all  cases  the  benefit  of  the  Statute  of  Limi- 
tations of  twenty  years,  it  apparently  having  been  strenuously  con- 
tended that  the  statute  should  be  so  construed  that  an  infant  in  no 
event  should  have  more  than  ten  years  after  arriving  at  his  majority 
even  though  this  would  not  give  him  in  all  both  during  infancy  and 
majority  the  full  period  to  which  adults  are  entitled.  The  opinion 
does  not  show  that  the  eeurt  considered  any  other  question  or  that 
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a  construction  which  would  give  the  infant  in  all  cases  at  least 
twenty  yeai*s,  the  same  as  an  adult,  and  in  every  case  at  least  ten 
years  after  attaining  liis  majority,  was  even  suggested.  I  am 
impressed  with  the  conviction  that  a  different  construction  of  sec- 
tion 375  would  more  certainly  carry  into  effect  the  intention  of  the 
Legislature  and  establish  a  rule  which  could  be  more  easily  under- 
stood and  more  readily  applied.  The  provisions  of  section  375,  so 
far  as  material,  are  as  follows :  "  The  time  of  such  a  disability  is  not 
a  part  of  the  time,  limited  in  this  title,  for  commencing  the  action, 
or  making  the  entry,  or  interposing  the  defence  or  counterclaim, 
except  that  the  time  so  limited  cannot  be  extended  more  than  ten 
years,  after  the  disability  ceases." 

The  confusion  has,  I  think,  arisen  over  regarding  the  Statute 
of  Limitations  as  wholly  suspended  during  the  infancy.  That  is  not 
what  the  Legislature  has  prescribed.  By  this  construction  no  force 
or  effect  is  given  to  the  significant  word  "except"  and  the  words 
following  it  which  qualify  the  phrase  that  the  time  of  the  disability 
is  not  a  part  of  the  time  prescribed  in  the  Statute  of  Limitations. 
It  is  quite  evident,  I  think,  that  this  section  should  be  construed  as 
if  it  read  as  follows :  "  The  time  of  such  a  disability,"  namqjy,  the 
period  of  infancy  after  the  cause  of  action  has  accrued,  "  is  not  a 
part  of  the  time,  limited  in  this  title,"  namely,  the  twenty  years  for 
commencing  the  -action,  "  except  that  the  time  so  limited,"  namely, 
the  twenty  years,  "  cannot  be  extended  more  than  ten  years  after 
the  disability  ceases."  There  is  nothing  here  which  would  necessi- 
tate an  abridgement  of  the  full  period  of  twenty  years  in  any  case. 
The  Legislature  dealt  only  with  the  twenty-year  period  and  an 
extension  not  an  abridgement  thereof.  The  intention  was  that  the 
twenty  years  should  be  so  extended  when  necessary  to  give  the 
infant  in  all  cases  ten  years  after  arriving  at  the  age  of  twenty-one. 
The  effect  of  the  clause  inserting  the  exception  is  that  the  period 
of  disability  is  not  a  j^art  of  the  twenty  yeara  excepting  in  those 
cases  where,  by  excluding  the  i>eriod  of  infancy,  the  twenty  years 
would  be  extended  to  a  date  more  than  ten  yeara  subsequent  to  the 
infant's  attaining  his  majority,  and  in  such  case  the  period  of 
infancy  shall  be  considered  to  the  extent  of  limiting  the  time  to  ten 
years  after  the  infant  becomes  of  age.  The  statute  in  effect  pro- 
vides that  the  period  of  infancy  shall  not  be  computed  ezoeptiog 
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for  the  parpose  of  preventing  the  continuance  of  tlie  limitation  for 
a  period  of  longer  than  ten  years  after  the  disability  ceases.  The 
word  "  extended,"  as  here  nsed,  does  not  mean  "  added  to  "  but  it 
is  used  synonymously  with  "  continued."  It  does  not  contemplate 
the  addition  of  the  period  of  infancy  or  of  the  ten  years  to  the 
period  prescribed,  but  rather  that  the  twenty  years'  period  pre- 
scribed shall  not  be  so  further  extended  on  account  of  the  infancy 
as  to  confer  the  right  to  bring  the  action  for  a  period  longer  than 
ten  years  after  the  infant  becomes  of  age.  Eealizing  that  these 
views  are  not  in  accord  with  tlie  rule  apparently  prescribed  in 
Howell  V.  Leavitt  {jsuprd)^  and  followed  in  some  subsequent  cases, 
I  would  not  presume  to  voice  them  in  a  majority  opinion,  but,  for 
reasons  stated,  I  feel  justified  in  presenting  them  in  a  concurring 
memorandum  in  the  hope,  with  which  I  know  many  judges  and 
members  of  the  bar  are  in  sympathy,  that  the  Court  of  Appeals 
may  either  reconsider  the  question  or  make  the  rule  intended  to  be 
announced  in  that  case  more  clear,  for  I  think  that  it  is  not  so  plain 
or  readily  understood,  as  a  rule  on  such  an  important  point  should 
be,  but,  on  the  contrary,  it  requires  most  careful  study  to  grasp  it, 
and  then  there  is  room  for  reasonable  doubt  as  to  its  application. 
As  I  understand  the  decision  in  Howell  v.  Leavitt  {jsupra)y  the 
court  did  not  adopt  as  the  method  of  determining  whether  or  not 
the  statute  has  run,  the  plan  suggested  in  the  majority  opinion,  of 
starting  the  Statute  of  Limitations  at  the  date  the  infant  attains  his 
majority  and  figuring  back  from  the  date  thus  obtained.  It  seems  to 
me  that  the  effect  of  the  decision  is  that  the  Statute  of  Limitations 
is  to  be  applied  from  the  date  the  cause  of  action  accrues,  adding 
to  that  date  the  statutory  period  of  twenty  yeare,  applicable  alike  to 
infants  and  to  adults,  and  adding  to  the  date  thus  obtained,  if  the 
infant  shall  then  have  attained  his  majority,  and  if  not,  tlien  adding 
to  the  date  of  his  majority  the  period  of  disability  after  the  cause 
of  action  accrues  to  the  entire  extent  of  such  period,  provided  it 
does  not  result  in  the  addition  to  the  twenty  years,  assuming  the 
twenty  years  to  expire  on  or  after  the  majority  of  the  infant,  or,  as 
already  indicated,  to  the  date  of  his  majority  if  the  twenty  years 
expire  before  his  majority,  of  more  than  ten  years  after  the  infant 
attains  his  majority,  and  if  the  period  of  disability  be  more  than 
App.  Div.—  Vol.  CXXIV.        20 
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ten  years,  then  by  adding  ten  years  only.     This  evidently  means 
that  if  but  for  the  provisions  of  section  375  of  the  Code  of  Civil 
Procedure,  herein   quoted,  the  Statute  of  Limitations  would  run 
agailist  an  infant  before  he  attains  his  majority,  he  is  to  have,  after 
attaining  his  majority,  an  additional  period  equal  to  the  period  of 
his  disability,  not  exceeding,  however,  ten  years,  witliin  whicli  to 
bring  the  action  ;  and  that  if  the  statute  applied  from  the  date  the 
cause  of  action  accrues  would  not  run  until  after  lie  attains  his 
majority,  he  is  entitled  to  have  the  period  of  his  disability,  not 
exceeding  ten  years,  added  to  the  time  when  the  statute  would 
otherwise  have  run.     The  practical  working  of  this  construction 
would  seem  to  be  that  where  a  cause  of  action  accrues  in  favor  of 
an  infant  one  year  of  age  or  under,  ho  has  ten  years  after  attaining 
his  majority  within  which  to  bring  the  action,  and  if  over  one  year 
of  age  he  has  twenty  years  from  the  time  the  canse  of  action  accrues 
and  the  period  of  his  disability  in  addition  thereto,  not,  however, 
exceeding  ten  years  in  any  case.     It  would  seem  tliat  a  more  just, 
plain  and  practical  construction  would  be  that  all  infants  should 
have  the  full  benefit  of  the  twenty-year  period  after  the  cause  of 
action  accrues,  the  same  as  an  adult,  and  of  such  additional  period 
as  may  be  necessary  to  give  them  in  all  cases  ten  years  after  attain- 
ing their  majority,  and  no  longer.     If,  however,  the  Ilowell  case  is 
to  be  deemed  the  settled  construction,  I  think  that  the  rule  therein 
intended  to  be  prescribed  should  be  nuido  so  plain  and  clear  that 
one  would  not  be  obliged  to  study  and  weigh  it  before  being  able 
to  properly  apply  it.     Although  we  are  all   agreed  in  the  case  at 
bar  that  that  decision  requires  an  affirmance,  we  differ  as  to  the 
method  of  applying  the  rule  to  a  given  case  to  such  an  extent  that 
on  other  facts  we  arrive  at  different  results. 

Judgment  afBrmed,  with  costs. 
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Frank   E.   Philups,  Appellant,   v.   The   City    of   New  York, 

Respondent. 

•  First  Department,  February  21,  1908. 

Konicipal  corporation  —  auction  of  ferry  franchise,  city  of  New  Tork— 
defaulting  bidder  cannot  recover  deposit. 

One  who  in  compctitioa  "with  others  bids  at  an  auction  of  the  lease  of  a  ferry 
fninchise  held  by  the  city  of  New  York  uihlur  the  authority  of  sections  170  and 
180  of  the  Consolidation  Act,  under  terms  of  s:ile  providing  that  the  highest 
bidder  must  pay  the  auctioneer's  fee  and  deposit  twenty-five  per  cent  of  his 
bid  to  be  credited  on  I  he  first  quarter's  rent,  or  to  be  forfeited  to  the  city  if 
the  lease  be  not  executed  by  the  bidder,  is  not  entitled  to  recover  the  deposit 
when  he  refuses  to  complete  the  purchase  on  tender  of  the  lease  by  the 
municipal  authorities. 

Appeal  by  the  plaintiff,  Frank  E.  Phillips,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  31st  day  of  Decem- 
ber, 1903,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Trial  Term,  a  jury  having  been  waived,  dismissing  the 
complaint  upon  the  merits. 

George  W.  Wingate  of  counsel  [  Whigate  d&  Cullen^  attorneys], 
for  the  appellant. 

Theodore  Connoly  [^Alexander  L,  Strouse  with  him  on  the 
brief,  Francis  K,  Pendleton ^  Corporation  Coxinsel\  for  the 
respondent. 

Clakke,  J. : 

The  plaintiff,  as  assignee  of  Alrick  II.  Man  and  of  the  Bay  Ridge 
and  New  York  Ferry  Company,  instituted  this  action  on  July  31, 
1900,  to  recover  $3,750,  with  interest  from  October  8, 1894,  paid  by 
the  sai  1  Man  as  deposit  in  accordance  with  the  terms  of  sale  of  the 
lease  of  the  franchise  of  the  so-called  Bay  Kidge  ferry  for  the  term 
of  ten  years. 

The  so-called  Bay  Ridge  ferry  ran  from  the  foot  of  Whitehall 
street  in  the  then  city  of  New  York  to  the  foot  of  Sixty-fifth  street 
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in  the  then  city  of  Brooklyn,  and  had  been  established  by  the  said 
city  of  New  York  and  operated  for  a  nnniber  of  years  prior  to  1893. 
In  1893  it  was  being  operated  by  the  Staten  Island  Ra})id  Transit 
Railroad  Company  under  a  lease  from  the  city,  which  expired  May 
1,  1893.  This  company  also  operated  a  ferry  from  the  foot  of  said 
Whitehall  street  to  Staten  Island. 

Plaintiff's  assignor,  Man,  was  the  president  of  and  largeiy  inter- 
ested in  the  New  York  and  Sea  Beach  Railroad  Company,  a  road 
running  from  Sixty-fifth  street  to  Coney  Island,  and  having  its  con- 
nection with  New  York  by  way  of  the  Bay  Ridge  ferry.  There 
was  at  the  same  time  a  ferry  which  ran  from  a  point  on  South 
street,  between  piere  2  and  3,  East  river,  New  York  city,  to  Tliirty- 
nintli  street  in  the  city  of  Brooklyn,  and  was  operated  by  the  New 
York  and  South  Brooklyn  Steam  Transportation  Company,  of 
which  one  John  W.  Ambrose  was  then,  and  for  a  number  of  years 
subsequently,  president.  This  ferry  was  an  active  competitor  of 
the  Bay  Ridge  ferry. 

Section  180  of  the  (Consolidation  Act  (Laws  of  1882,  chap.  410) 
provides  that:  *'The  CMmmissioners  of  the  sinking  fund  possess 
the  power  and  they  are  authorized  to  lease,  in  the  manner  provided 
by  law,  along  with  the  franchise  of  a  ferry  within  said  city,  such 
wharf  property,  including  wharves,  piera,  bulk-heads,  and  structures 
thereon,  and  slips,  docks,  and  water  fronts  adjacent  thereto,  used  or 
required  for  the  purposes  of  such  ferry,  now  owned  or  possessed,  or 
which  may  be  hereafter  owned  or  acquired  by  said  city,  or  to  which 
the  corporation  of  said  city  is  or  may  bQcome  entitled,  or  which  it 
may  become  possessed." 

Section  170  of  said  act  provides  that  "  *  *  *  The  said  board 
shall  *  *  *  bave  power  to  sell  or  lease,  for  the  highest  market- 
able price  or  rental,  at  public  auction  or  by  sealed  bids,  and  always 
after  public  advertisement  and  appraisal  under  the  direction  of  said 
board,  any  city  property  except  wharves  or  piers,  but  not  for  a  term 
longer  than  ten  years,  nor  for  a  renewal  for  a  longer  term  than  ten 
years." 

The  Court  of  Appeals  construed  these  two  sections  in  Starin  v. 
Edson  (112  N.  Y.  206)  :  "  The  effect  of  the  two  sections  (170,  180) 
upon  the  powers  of  the  commissioners  of  the  sinking  fund  is  to 
])lace  in  their  hands  the  right  generally  to  sell  or  lease  for  the  high- 
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est  marketable  price  or  rental  at  public  auction  or  by  sealed  bids, 
any  city  property  whatever,  excluding  wharves  or  piers;  excepting 
tiiat  wharves  or  piers  used  or  required  for  the  purposes  of  a  ferry, 
tlie  riglit  to  run  which  the  commissioners  are  about  to  lease,  may 
be  leased  *  along  with  the  franchise  to  run  such  ferry,'  and  such 
lease  must  be  in  the  manner  provided  by  law.     The  manner  pro- 
vided by  law  in  reference  to  such  a  lease,  is  the  law  which  governs 
the  commissioners  of  the  sinking  fund  in  their  selling  or  leasing  city 
property,  and  that  law  is  found  in  section  170  of  the  act  in  question. 
Taking  their  powers  from  those  two  sections  (170,  180),  the  com- 
missioners are  invested  with  power  to  make  a  lease  of  the  ferry 
franchise  and,  along  with  it  and  as  part  of  it,  a  lease  of  the  wharf  or 
pier  required  for  the  purpose  of  using  the  ferry  franchise  and  the 
whole  subject  of  the  lease  is,  in  substance,  one  entire  thing,  a  ferry 
franchise  and  a  place  to  land,  without  which  the  franchise  of  the 
ferry  would  be  comparatively  worthless.     This  whole  piece  of  prop- 
erty (franchise  and  wharf)  must  be  leased  for  the  highest  marketable 
rental  at  public  auction  or  by  sealed  bids,  according  to  the  mandate 
of  section  170.     Construing  the  language  of  section  180  to  mean 
that  the  wharf  or  pier  is  to  be  leased  along  with  the  ferry  franchise 
as  part  thereof,  and  that  the  whole  is  to  be  put  up  as  one  entire 
piece  of  property,  the  leasing  provided  by  law  is  to  be  a  leasing  of 
such  property  for  the  highest  marketable  rental  at  public  auction." 
The  sinking  fund  commissioners  adopted  the  following  resolution 
on  April  10, 1894  :     "  liesolved^  that  the  comptroller  be  and  hereby 
is  authorized  to  take  measures  to  advertise  and  sell  at  public  auction 
to  the  highest  bidder,  as  provided  by  law,  a  lease  for  the  term  of 
ten  years  from  June  1,  1894,  of  the  franchise  of  the  ferry  from 
the  foot  of  Whitehall  Street,  New  York,  to  Bay  Ridge  at  Sixty- 
fifth  Street,  Long  Island,  upon  tlie  usual  terms  and  conditions;  and, 
in  addition  to  the  yearly  rental  to  be  paid  for  the  ferry  franchise,  a 
further  condition  of  the  sale  is  that  the  purchaser  and  lessee  of  such 
franchise  may  have  the  use  for  its  ferry  purposes  of  that  portion  of 
the  landing  and  buildings  at  the  foot  of  Whitehall  Street  which  are 
now  and  were  heretofore  occupied  and  used  in  connection  with  the 
operation  of  the  Bay  Ridge  Ferry,  and  of  the  privileges  heretofoi-e 
exercised  in  operating  said  Bay  Ridge  Ferry,  by  the  payment  of 
*    *     *     $8,000  per  annum,  payable  quarterly,  during  the  term  of 
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the  new  lease,  beginning  June  1, 1894.  *  *  *  During  the  term 
demised  tlie  miniinuin  or  npset  price  of  tlie  francliise  of  said 
ferry  for  and  during  the  term  of  tlie  lease  thereof  is  appraised 
and  fixed  at  five  per  centum  of  the  gross  receipts  for  ferriage 
of  passengers,  vehicles,  freight,  etc.,  the  total  amount  of  which 
rental  shall  not  be  less  than  *  *  *  $15,000  per  annum  payable 
quarterly  in  advance.     *     *     *" 

The  sale  was  duly  advertised  and  was  from  time  to  time  duly 
adjourned  until  October  8, 1894,  when  it  took  place.  The  terms  of 
sale  provided,  among  other  things,  as  follows :  "  The  highest  bidder 
for  the  lease  of  the  franchise  and  wharf  property,  of  said  ferry 
will  be  required  to  pay  the  auctioneer's  fee  and  to  deposit  with  the 
comptroller  at  the  time  of  the  sale  a  sum  equal  to  twenty-five  per 
cent  of  the  amount  of  his  bid  therefor,  which  sum  shall  be  credited 
on  the  rent  of  the  first  quarter  of  the  first  year  of  the  term  of  the 
lease,  or  to  be  forfeited  to  the  city  if  the  lease  shall  not  be  executed 
by  the  highest  bidder  or  purchaser  when  notified  and  required  by 
tlie  comptroller."  It  contained  tlie  terms  and  provisions.provided  by 
the  resolution  of  the  sinking  fund  commissioners,  the  requirement  of 
a  bond  conditioned  upon  the  faithful  performance  of  the  conditions 
of  the  lease,  and  the  following :  "  The  form  of  lease  which  the  pur- 
chaser will  be  required  to  execute,  ca,n  be  seen  at  the  ofSce  of  the 
comptroller." 

At  the  public  sale  held  in  accordance  with  the  resolution  of  the 
sinking  fund  commissioners,  and  terms  of  the  sale  as  advertised, 
Mr.  Ambrose  and  Mr.  Man,  representing  rival  interests,  engaged  in 
a  spirited  competition  for  this  franchise,  as  the  result  of  which  Mr. 
Man  bid  twenty-one  and  one-eighth  per  cent  of  the  gross  receipts, 
which  was  one-eighth  per  cent  higher  than  Mr.  Ambrose  offered, 
and  became  the  purchaser.  lie  thereupon  paid  $3,750  and  received 
therefor  a  receipt,  which  reads  as  follows:  "  Received  for  the  cor- 
poration of  the  City  of  New  York  from  Alrick  II.  Man,  $3,750  for 
26%  of  bid  for  franchise  of  a  ferry  from  the  foot  of  Whitehall  St., 
N.  Y.,  to  Bay  Ridge  at  65th  St.,  L.  I.,  which  sum  shall  be  credited 
on  the  rent  of  the  first  quarter  of  the  first  year  of  the  term  of  tlie 
lease,  or  to  be  forfeited  to  the  city  if  the  lease  shall  not  be  executed 
by  the  purchaser  when  notified  and  required  by  the  comptroller." 

On  the  7th  of  June,  1895,  the  comptroller  wrote  to  Mr.  Man, 
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"  Voii  are  hereby  respectfully  requested  to  execute  the  lease  of  the 
ferry  to  Bay  Ridge,  Long  Island,  purchased  by  yoa  on  October 
8,  1894."     Mr.  Man  did  not  sign  the  lease  as  requested. 

It  is  evident  from  this  record  that  by  reason  of  the  business 
rivalry  of  the  competitors  npon  the  sale  for  this  ferry  franchise,  the 
plaintiffs  assignor  had  been  forced  to  make  a  bid  resulting  in  a  bad 
bargain.  It  appears  affirmatively  that  neither  Mr.  Man  nor  the 
company  which  was  formed  to  take  over  the  lease  and  operate  the 
ferry  was  ever  willing  to  perform  nnder  the  terms  of  the  sale. 
Various  propositions  were  made  to  the  city  otiicials  looking  towards 
a  modification  of  the  terms,  a  resale  npon  other  terms,  or  the  giving 
of  indemnity  by  the  city  to  hold  the  lessee  harmless.  An  eflfort 
was  made  to  show  that  by  reason  of  certain  injunction  suits  the 
city  was  not  in  a  position  to  perform  upon  its  part.  It  is  true  that 
certain  preliminary  injunctions  were  issued,  but  eacb  of  these  was 
dissolved  upon  the  motion  to  continue  the  same  during  the  pen- 
dency of  the  actions,  so  that  from  the,  1st  day  of  November,  1894, 
to  the  27th  day  o2  May,  1896,  and  so,  of  course,  when  the  comp- 
troller notified  plaintiffs  assignor  to  execute  the  lease  on  June  7, 
1895,  there  was  no  injunction  standing  in  the  way  of  an  execution 
of  the  lease. 

It  was  not  contemplated  that  tlie  moneys  deposited  should  in  any 
event  ever  be  returned  to  the  depositor.  If  the  lease  was  executed 
it  was  to  be  applied  to  tlie  payment  of  the  rent  reserved.  If  the 
lease  should  not  be  executed  by  the  highest  bidder  and  purchaser 
when  notified  by  the  comptroller  the  deposit  was  to  be  forfeited 
and  said  provision  was  incorporated  not  only  in  the  terms  of  sale, 
bnt  also  in  the  receipt  for  the  deposit  given  to  the  plaintiffs  assignor. 
We  have  seen  that  plaintiffs  assignor  was  notified  to  execute  the 
lease.  This  he  never  did.  Having  prevented  the  sale  to  another 
purchaser,  almost  as  anxious  as  himself  to  obtain  the  franchise,  he 
now  seeks  to  recover  back  the  amount  of  his  deposit.  The  burden 
18  upon  him  to  make  out  a  case.  Plaintiffs  assignor  never  offered 
to  execote  the  lease  called  for  by  the  terms  of  sale ;  he  never  was 
willing  to  execute  such  lease. 

The  learned  court  at  Special  Term  has  found  that  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York  was  ready  and 
able  to  complete  the  contract  for  the  purchase  and  sale  of  such 
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f rancliise  and  that  neither  it  nor  the  defendant,  its  successor,  had 
defaulted  in  any  manner  in  relation  to  such  contract  of  purchase 
and  sale  of  such  franchise ;  that  neither  Ah-ick  II.  Man  nor  the 
New  York  and  Bay  Ridge  Ferry  Company  nor  the  plaintiff  ever 
completed  the  purchase  of  such  franchise  or  complied  witli  the 
terms  and  conditions  of  such  sale  or  offered  to  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York  to  perform  such  contract 
of  purchase  and  sale  of  such  franchise  or  since  the  commencement 
of  this  action.  Such  findings  are  supported  by  the  evidence,  and 
upon  tliis  record  we  are  satisfied  that  the  judgment  dismissing  the 
complaint  is  right. 

The  judgment  appealed  from  should,  therefore,  be  affirmed,  with 
costs  to  the  respondent. 

Patterson,  P.  J.,  Inqraham,  Lauqhlin  and  Houghton,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Henry 
McGouGHRAN,  as  Administrator,  etc.,  of  Alexander  McGarren, 
Deceased,  Kespondent. 

Hester  McGarren,  Appellant. 
First  Department,  February  21,  1908. 

Bzecutor  and  adminiatrator —  accounting  —  claim  to  estate  as  widow  — 
prior  decree  establishing  invalidity  of  marriage  res  a4judicata  — 
claims  not  within  jurisdiction  of  surrogate. 

Where  the  decree  of  a  surrogate  refusing  letters  of  administration  has  been 
affirmed  by  the  Appellate  Division  upon  the  ground  that  the  claimant  was  not 
the  widow  of  the  decedent  because  the  marriage  had  been  annulled  in  a  prior 
action,  the  decision  is  rea  adjudicata  so  as  to  bar  a  subsequent  claim  to  the 
estate  as  widow  made  on  an  accounting  of  the  administrator  before  the 
surrogate. 

Objections  filed  on  the  accounting  of  the  administrator  under  a  claim  that  the 
objcctant  was  entitled  to  a  portion  of  the  personal  property  because  It  was 
bought  by  her  with  her  own  money,  are  properly  overruled  where  the  claim- 
ant has  brought  replevin  against  the  administrator  in  his  individual  capacity 
to  recover  said  property,  in  which  action  the  defendant  has  given  a  bond 
approved  by  the  court,  for  under  the  circumstances  the  issue  is  not  within  the 
Jurisdiction  of  the  surrogate. 
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Appeal  by  Hester  McGarren,  widow  of  Alexander  McGarreii, 
deceased,  from  a  decree  of  the  Surrogate's  Court  of  the  county  of 
New  York,  entered  in  said  Surrogate's  Court  on  the  27th  day  of 
November,  1907,  overruling  her  objections  to  the  administrator's 
accounts. 

Daniel  TF".  BlumenthaZ  \^Edward  W.  S.  Johnston  with  him  on 
the  brief],  for  the  appellant. 

Henry  W,  Jessup  of  counsel  {Daniel  D.  Shennan^  attorney],  for 
the  respondent. 

Clarke,  J. : 

This  is  an  appeal  by  Hester  McGarren,  claiming  to  be  the  widow 
of  Alexander  McGarren,  deceased,  from  an  order  made  by  the 
surrogate  overruling  objections  filed  by  her  to  the  account  of  the 
administrator. 

Alexander  McGarren  died  a  resident  of  the  city  and  county  of 
New  York  on  the  25th  day  of  June,  1905.  On  the  14tli  day  of 
July,  1905,  Henry  McGougliran  was  appointed  administrator  of  the 
goods,  chattels  and  credits  of  said  Alexander  McGarren,  deceased. 
Thereafter  one  Hester  McGarren,  claiming  to^>e  the  widow  of  said 
Alexander  McGarren,  deceased,  instituted  a  proceeding  in  the  Sur- 
rogate's Court  to  obtain  the  revocation  of  the  appointment  of  Henry 
McGoughran  as  administrator,  and. her  own  appointment  as  adminis- 
tratrix. Such  proceedhigs  were  thereafter  had  that  a  decree  of  the 
Surrogate's  Court  was  entered  on  the  8th  day  of  December,  1905, 
which  ordered,  adjudged  and  decreed  that  the  said  petition  be  in  all 
respects  denied.  An  appeal  was  taken  to  this  court,  where  said  order 
was  affirmed,  and  upon  the  remittitur  being  sent  down  to  the  Surro- 
gate's Court,  the  order  of  this  court  was  made  the  order  of  that  court 
on  May  1,  1906.  The  case  when  here  was  reported  in  Matter  of 
McGarren  (112  App,  Div.  503),  the  facts  being  very  fully  set  forth 
in  the  opinion.  The  decision  was  based  upon  the  finding  that  Hester 
was  not  the  widow  of  the  deceased,  and,  therefore,  not  entitled  to 
letters  of  administration.  This  because,  although  a  form  of  mar- 
riage had  taken  place  between  Hester  and  the  decedent,  a  judg- 
ment of  the  Supreme  Court  of  tliis  State  was  entered  in  this 
county  on  April   1,  1902,  adjudging   tlie  alleged  marriage  wholly 
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null  and  void,  upon  the  ground  of  the  legal  incapacity  of  the 
defendant  Hester  to  contract  said  marriage  at  the  time  tliereof, 
in  that  the  said  Hester  was  then  the  lawful  wife  of  one  Henry 
Shuhlein,  who  was  then,  and  at  the  time  of  the  judgment,  still 
living. 

The  administrator  filed  his  account  of  his  proceedings  in  the 
Surrogate's  Court,  and  on  the  22d  day  of  March,  1907,  there  was 
issued  out  of  said  court  a  citation  to  attend  upon  the  judicial  settle- 
ment of  the  said  accounts  on  the  12th  day  of  April,  1907.  This 
citation  was  addressed,  among  othei*s,  to  Hester  Shuhlein,  called 
Hester  McQarren,  and  all  persons  interested  in  the  estate  of  Alex- 
ander McGarren,  late  deceased,  next  of  kin,  creditors  or  otherwise. 
Thereafter  a  notice  of  appearance  for  Hester  McGarren,  as  widow 
of  Alexander  McGarren,  deceased,  and  claimant  of  all  the  prop- 
erty left  by  said  Alexander,  dated  April  4,  1907,  was  served  upon 
the  attorney  for  the  administrator.  Thereafter  objections  to  said 
account  by  said  Hester,  verified  on  April  20,  1907,  were  filed. 
Thereafter  a  motion  was  made  by  the  administrator  upon  the  pro- 
ceedings had,  including  those  brought  by  Hester  for  the  revocation 
of  the  appointment  of  the  administrator,  and  the  orders  made 
therein  in  the  Surrogate's  Court  and  in  this  court,  for  an  order  over- 
ruling or  striking  out  the  objections  to  the  administrator's  account 
filed  by  said  Hester.  Upon  said  motion  the  surrogate  made  an* 
order  on  November  27,  1907,  that  "  the  objections  to  the  adminis- 
trator's account  filed  herein  on  the  24tli  day  of  April,  1907,  by  said 
Hester  McGarren,  and  each  of  them,  be  and  the  same  hereby 
are  overruled."     It  is  from  that  order  that  this  appeal  is  taken. 

The  issue  raised  by  tlie  objections  is  that  objectant  is  the  widow 
of  Alexander  McGarren,  deceased,  and  entitled  to  all  the  property 
left  by  the  deceased.  She  also  claimed  that  certain  personal  prop- 
erty included  in  the  inventory  filed  by  the  administrator  was  pur- 
chased by  her  with  her  personal  savings  and  that  she  had  insti- 
tuted replevin  proceedings  in  the  Supreme  Court  against  Henry 
McGoughran  to  recover  the  personal  property  purchased  by  her 
with  her  own  savings.  She  also  set  forth  that  she  had  commenced 
an  action  in  equity  in  the  Supreme  Court  to  recover  all  of  the  real 
and  personal  property  left  by  the  deceased  upon  the  ground  that  at 
the  time  of  the  death  of  said  Alexander  she  was  and  still  is  his  law- 
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ful  widow,  and  that  as  the  deceased  left  no  other  relations  than 
cousins,  she  chiiins  according  to  tlie  Statute  of  Distribution  and  law 
to  be  entitled  to  the  estate  left  by  him. 

So  far  as  the  claim  to  personal  property  alleged  to  have  been 
bought  by  her  with  her  own  money  and  to  belong  to  her  in  her 
own  right  is  concerned,  she  made  a  claim  therefor  against  the 
administrator  in  his  individual  capacity  and  began  an  action  in 
replevin  against  him  in  his  individual  capacity  to  recover  possession 
of  the  same,  and  in  said  action  the  defendant  has  given  a  bond  duly 
approved  by  the  court.  The  surrogate  well  said  that  the  claim 
to  said  property  under  such  circumstances  was  not  within  the 
jurisdiction  of  the  Surrogate's  Court  to  determine. 

As  to  the  other  issue  the  learned  surrogate  said  :  "  The  issue  as 
to  whether  the  objectant  was  tlie  widow  of  the  decedent  was  tried 
before  me  and  was  determined  adversely  to  her  contentions  in  the 
proceedings  in  this  court  commenced  by  her  to  set  aside  letters  of 
administration  granted  on  a  petition  which  alleged  that  he  died 
unmarried.  My  decree  made  in  that  proceeding  was  a  final  decree 
in  a  special  proceeding,  and  not  the  mere  decision  of  a  motion,  and  it 
operated  as  a  bar  and  an  estoppel  on  her.  That  decree  was  affirmed 
by  the  Appellate  Division  of  the  Supreme  Court.  The  parties  in 
interest  cannot  be  required  to  try  that  issue  again  as  against  the 
objectant." 

So  far  as  the  Surrogate's  Court  is  concerned,  we  think  that 
conclusion  sound.  That  court  appointed  an  administrator.  The 
appellant  directly  attacked  that  appointment  upon  the  ground  that 
being  the  widow  of  the  decedent  she  and  she  alone  was  entitled  to 
letters  of  administration  as  against  the  administrator  appointed, 
who  was  a  cousin  of  the  decedent.  That  issue  was  tried  out  upon 
the  presentation  in  opposition  to  her  claim  of  the  judgment  of  the 
Supreme  Court  annulling  the  marriage  uj>on  which  she  based  her 
claim.  The  surrogate  accepted  that  judgment  as  binding  upon 
lum  and  said  that  he  was  without  jurisdiction  to  inquire  into  the 
question  of  whether  or  not  the  Supreme  Court  had  obtained  jui-is- 
diction  of  the  dofondant  in  that  action.  Upon  aj)peal  to  this  court 
we  held  that  he  had  jurisdiction  to  make  said  inquiry  and  the  record 
«>f  the  annulment  suit  being  in  the  record  brought  to  us,  wo  pro^ 
ceeded  to  examine  said  record  anc]  concluded  that  the  defendant 
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had  been  duly  served  therein  and  the  conrt  had  acquired  jurisdic- 
tion in  said  action  over  her,  and  affirmed  the  order  of  the  surrogate. 
Thereafter  the  administrator,  whose  title  was  attacked  and  had 
been  confirmed  by  those  proceedings,  proceeded  to  render  liis 
account  as  admniistrator.  It  docs  not  seem  reasonable  that  Iiis 
title  should  be  still  open  to  attack  by  the  same  party  upon  the  same 
grounds  a;id  in  the  same  court  in  process  of  administering  the  same 
estate  in  which  it  had  once  been. fully  litigated  and  decided. 

It  would,  therefore,  seem  that  the  action  of  the  learned  sur- 
rogate in  overruling  the  objections  upon  the  grounds  stated  was 
well  taken. 

The  order  appealed  from  should  be  affirmed,  with  costs  and 
disbursements. 

Patterson,  P.  J.,  Ingraham,  Laughlin  and  Houghton,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


John  F.  Evans,  Respondent,  v,  Mayer  J.  "Weinstein,  Apj>ellant. 

First  Department,  February  21,  1908. 

Process  —  service   by  publication  —  sufficiency  of  moving  affidavit  — 
belief  of  affiant  immaterial. 

The  moving  affidavit  on  an  application  for  leave  to  serve  a  non- resident  by  pub- 
lication need  not  aver  the  affiant's  belief  that  tlie  defendant  is  a  non-'*esident, 
if  the  facts  are  stated  so  that  the  judge  is  satisfied  as  to  the  non-residence  and 
that  personal  service  cannot  be  made  even  with  due  diligence. 

Wliat  is  required  is  not  that  the  affiant  but  the  judge  shall  be  satisfied  that 
the  defendant  is  a  non-resident  and  that  personal  service  cannot  be  made  with 
due  diligence. 

It  is  not  a  fatal  objection  to  an  order  for  service  by  publication  that  the  fact  of 
non-residence  is  proved  by  the  statement  as  to  what  the  affiant  bad  been  told 
by  a  person  apparently  in  possession  of  the  facts.,  nor  is  it  necessary  lo  produce 
direct  evidence  of  the  facts.  Information  received  from  others  as  to 
non -residence  is  competent. 

If  the  affidavit  states  facts  sufficient  to  give  the  judge  jurisdiction,  his  order 
cannot  be  impeached  collaterally. 

Moving  affidavit  examined  and  Tield  sufficient  to  authorize  an  order  for  service  by 
publication  in  action  of  foreclosure,  and  that  a  title  obtained  on  the  oale  was 
marketable. 

Laughmn,  J.,  dissented,  with  opinion. 
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Appeal  by  the  defendant,  Mayor  J.  Weinstein,  from  a  judgment 
of  tho  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oflSce 
of  the  clerk  of  the  county  of  New  York  on  the  7th  day  of  Novem- 
ber, 1907,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  New  York  Special  Term. 

Harold  SwatTiy  for  the  appellant. 

Seih  B.  Jiobinsoriy  for  the  respondent. 

Scott,  J.  : 

Tlie  defendant  appeals  from  a  judgment  awarding  plaintiff  the 
deposit  paid  upon  a  contract  for  the  sale  of  real  estate,  with  dam- 
ages.   The  sole  defect  in  defendant's  title  upon  which  the  plaintiff 
claims  the  right  to  rescind,  is  that  Clara  F.  Nye,  a  former  owner 
of  the  premises  agreed  to  be  sold,  was  not  served  with  the  sum- 
mons and  complaint  in  a  foreclosure  action  in  1897,  and  that  the 
court  did  not  acquire  jurisdiction  over  her  in  that  action.     The 
proof  shows  that  service  upon  Mrs.  Nye  was  attempted  to  be  made 
by  publication,  and  the  particular  point  of  the  objection  to  the 
title  is  that  the  affidavit  upon  which  the  order  of  publication  was 
granted  was  insufficient.     That  affidavit  was  made  by  a  clerk  in  the 
office  of  the  attorne^^s  who  acted  for  plaintiff  in  the  foreclosure 
action.    He  swears  that  a  summons  was  issued  and  placed  in  his 
hands  for  service,  and  proceeds  as  follows :    "  Taking  with  me  a 
copy  of  the  summons  and  complaint  I  went  to  the  office  of  Ware 
&  Gibbs  at  451  Columbus  Avenue,  New  York,  and  was  informed 
i»y  Mr.  Ware  personally  that  he  was  the  agent  for  the  defendant 
Nyo  in  New  York.     I  then  told  said  Ware  that  I  wished  to  serve 
said  defendant  Nye,  and  was  informed  by  said  "Ware  in  substance 
tliat  said  Nye  is  not  a  resident  of  the  State  of  New  York,  but 
resides  at  15   Kleist  St.,  Berlin,  Germany,  and  is  now  without  the 
United  States.     lie  told  me  that  his  last  communication  with  her 
had  been  by  letter  to  her  addressed  to  15  Kleist  St.,  Berlin,  Ger- 
many, as  her  post  oflSce  address.     I  know  of  no  other  place  where 
I  could  inquire  about  said  Nye  as  I  have  nothing  to  guide  me,  but 
the  fact  that  the  name  of  Ware  &  Gibbs  appears  on  a  rental  sign 
hanfi^ng  on  said  property." 
When  analvzed  this  affidavit  shows :   (1)  That  a  rental  sign  was 
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affixed  to  the  premises  in  suit  l>earing  the  name  of  Ware  &  Gibbs 
as  agents  ;  (2)  that  the  affiant  made  inquiries  of  Mr.  Ware  of  that 
firm,  who  stated  that  he  was  Mrs.  Nye's  agent  in  New  York ;  (3) 
that  Mr.  Ware  further  stated  that  Mrs.  Nye  was  without  the  United 
States  and  resided  in  Berlin,  Germany  ;  (4)  that  the  affiant  knew  of 
no  otlier  source  from  whicli  he  could  gain  any  information  respecting 
Mrs.  Nye. 

The  respondent  criticizes  the  affidavit  because  it  contains  no 
averment  of  the  affiant's  belief  that  Mrs.  Nye  was  a  non-resident, 
and  no  statement  that  "  plaintiff  lias  been  or  will  be  unable  with 
due  diligence  to  serve  the  defendant  personally"  within  the  State. 
The  Code  of  Civil  Procedure  (§§  438,  439)  authorizes  an  order  for 
service  by  publication  where  it  appears  by  affidavit  that  the  plaintiff 
has  been  or  will  be  unable,  with  due  diligence,  to  make  personal  serv- 
ice of  the  summons.     What  is  required  is  not  that  the  affiant,  but  the 
judge,  shall  be  satisfied  that  the  defendant  is  a  non-resident  and  that 
personal  service  cannot  be  made  even  with  due  diligence.     In  £el- 
mant  v.  Coi^nen  (82  N.  Y.  256)  the  court  said :   "  If  the  affidavit 
presented  to  a  judge  to  whom  application  was  made  for  such  an 
order  contained  allegations  tending  to  show  that  efforts  had  been 
made  to  find  the  defendant  within  the  State  and  that  he  was  not 
there,  the  judge  was,  by  the  section  *  before  referred  to,  vested  with 
jurisdiction  to  pass  upon  tlie  question  of  the  sufficiency  of  the  proof 
of  those  facts,  and  if  the  proof  satisfied  him,  neither  his  order  nor 
the  judgment  based  thereon  could  be  impeached  collaterally."     In 
that  case  the  affidavit  merely  shoved  that  the  summons  liad  been 
placed  in  the  hands  of  the  sheriff  for  service,  and  that  he  had  certi- 
fied that  he  had  been  unable  with  due  diligence  to  find  the  defend- 
ant in  the  State,  and  the  plaintiff's  attorney  made  affidavit  that  he 
had  been  informed  by  another  attorney,  who  had  had  professional 
dealings  with  the  defendant,  that  he  resided  in  another  State.     It 
did  not  appear  what  efforts,  if  any,  had  been  made  by  the  sheriff  to 
serve  the  summons.     The  order  for  publication  was  upheld. 

In  the  recent  case  of  Kennedy  v.  Lamh  (182  N.  Y.  228)  the 
affidavit  showed  that  a  number  of  defendants  resided  out  of  the 
State,  and  contained  the  allegation  deemed  so  important  bj'  Uie 
respondent  that  "the  plaintiff  will  be  unable  with  due  diligence  to 

♦See  Code  Proc.  §  135;  revised  iq  Code  Civ.  Proc.  §§  488,  489.— [Rep. 
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make  personal  service  of  the  summons  within  the  State."  No 
effort  was  shown  to  serve  the  summons  within  the  State,  and  no 
reason  was  given  for  not  making  the  effort  aside  from  t]ie  bare  fact 
of  non-residence.  After  reviewing  a  number  of  eases,  the  court 
licld  the  affidavit  insufficient,  "  while  any  evidence  having  a  legal 
tendency  to  show  compliance  with  the  statute,  even  if  inconclusive, 
would  warrant  the  exercise  of  judgment  and  thus  confer  jurisdic- 
tion to  make  the  order,  in  this  case  there  was  no  evidence  as  to  the 
use  of  diligence,  or  to  excuse  the  omission  of  effort  to  serve  in  this 
State.  Even  if  a  judge  reached  a  wrong  conclusion  upon  tho  facts 
presented,  so  that  his  order  would  be  set  aside  on  direct  attack  by 
motion  to  vacate,  still  if  he  had  some  legal  evidence  to  act  upon  the 
order  would  be  protected  from  collateral  attack  after  the  entry  of 
judgment."  In  the  case  at  bar  the  judge  had  before  him  proof  of 
exactly  what  had  been  done  in  the  effort  to  make  service,  and  evidence 
from  an  apparently  well-informed  and  reliable  source  that  the 
defendant  was  actually  outside  of  the  State  and  beyond  the  seas. 
This  was  sufficient  to  enable  him  to  form  a  judgment  as  to  the 
facts  of  defendant's  non-residence  and  as  to  whether  or  not  due  dili- 
gence had  been  had,  and  whether  service  could  l)e  effected  with  due 
diligence.  It  would  have  added  nothing  if  the  affiant  had  expressed 
his  own  opinion  on  these  points.  It  is  not  a  fatal  objection  that  the 
fact  of  non-residence  is  proven  by  the  statement  as  to  what  affiant 
had  been  told  by  a  person  apparently  in  possession  of  the  facts,  nor 
was  it  necessary  to  produce  direct  evidence  of  the  fact.  Information 
received  from  others  as  to  non-residence  has  frequently  been  received 
as  competent.  {Belmont  v.  Corneny  supra;  ff owe  Machine  Co.  v. 
Petttbone,  74  N.  Y.  68.)  It  will  be  seen  that  the  bare  allegation  as 
to  "due  diligence  "  without  facts  to  sustain  it  was  held  insufficient 
in  Kennedy  v.  Lamb  {supra)^  and  the  only  cases  in  which  such  an 
allegation  has  been  held  to  be  important,  have  been  those  wherein 
the  affidavit  was  otherwise  insufficient.  {Carleton  v  CarletoUy  85 
N.  Y.  313;  Kennedy  v.  N.  Y.  Life  Tm,  cfe  Trust  Co,,  101  id. 
4S7;  McCracken  v.  Flanagan,  127  id.  493.)  In  our  opinion  the 
affidavit  presented  to  the  judge  who  granted  the  order  of  publica- 
tion against  Mrs.  Nye  was  sufficient  to  confer  upon  him  jurisdiction 
to  find  that  she  was  a  non-resident  of  the  State  and  that  the  plain- 
tiff had  been  and  would  be  unable,  with  due  diligence,  to  make 
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personal  service  npon  her.     If  he  had  jurisdiction  Iiis  order  cannot 
be  impeached  collaterally. 

The  judgment  should  be  revereed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 

Patterson,  P.  J.,  McLaughlin  and  Clabke,  JJ.,  concurred; 
Laughlin,  J.,  dissented. 

Laughlin,  J.  (dissenting) : 

I  am  of  opinion  that  the  affidavit  upon  which  the  order  for 
service  by  publication  was  granted  was  insufficient  to  give  the  court 
jurisdiction.     Sufficient  facts  were  not  shown  upon  which  to  predi- 
cate a  judgment  that  due  diligence  had  been  used  and  that  the 
defendant  could  not  be  found  within  the  jurisdiction  of  the  court. 
It  did  not  appear  that  the  summons  had  been  issued  to  the  sheriff 
with  directions  to  serve  it  and  that  it  had  been  returned  with  a  cer- 
tificate that  the  defendant  could  not  be  found,  nor  did  it  even 
appear  that  the  directory  had  been  consulted  to  ascertain  whether 
or  not  the  defendant  resided  in  the  city.     It  appears  that  there  was 
a  house  on  the  premises,  but  it  is  not  shown  that  any  attempt  was 
made  to  obtain  any  information  there  concerning  her  whereabouts. 
It  appears  merely  that  the  clerk  of  the  attorney  for  the  plaintiff 
was  of  opinion  that  he  knew  of  no  source  to  obtain  information 
concerning  her  whereabouts  except  by  applying  to  real  estate  agents 
who  apparently  had  a  sign  on  the  premises,  and  jurisdiction  is 
sought  to  be  sustained  upon  the  unverified  declarations  of  one  of 
these  agents.     Even  the  agency  of  the  real  estate  agents  rests  on  the 
declarations  of  one  of  the  members  of  the  firm  and  on  the  fact  that  they 
had  a  sign  upon  the  premises.     It  was  not  shown  that  the  plaintiff  or 
his  attorneys  were  without  knowledge  as  to  the  residence  or  where- 
abouts of  the  defendant.     I  think  that  the  foundation  for  the  service 
by  publication  was  not  as  well  laid  as  in  Erapire  City  Savings  Sank 
V.  Silleck  (98  App.  Div.  139 ;  affd.,  180  K-  Y.  541)  where  it  was 
held  that  the  court  did  not  acquire  jurisdiction.     I  am  also  of  the 
opinion  that  the  proof  does  not  come  up  to  the  requirements  of  the 
rule  prescribed  in  Kennedy  v.  Lamh  (182  N.  T.  228).     It  was  not 
shown  by  competent  evidence  that  the  defendant  was  a  non-resi- 
dent, and  there  was  no  competent  evidence  that  she  could  not  bj 
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the  exercise  of  due  diligence  be  found  witliin  the  State.  (See 
St^de  V.  Raphael,  37  N.  Y.  St.  Repr.  623 ;  Eoeritt  v.  Park,  2 
X.  IT.  Ann.  Cas.  205  ;  note  id.  p.  58  ;  Mowry  v.  Sanborn,  68  N.  Y. 
153 ;  Steuben  County  Bank  v.  Alberger,  78  id.  252  ;  Murphy  v. 
Jack,  142  id.  215.) 
I,  therefore,  vote  for  the  affirmance  of  llie  judgment. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event 


Pedebsbn  Manufacturing  Company,  Appellant,  v,  Walter 
Automobile  Company,  Respondent. 

First  Department,  February  21,  1908. 

Motion  and  order— affidavits  in  support  of  attachment. 

When  a  motion  to  vacate  a  warrant  of  attachment  is  made  upon  affidavits  the 
court  may  consider  additional  affidavits  in  support  of  the  attachment. 

Where  such  additional  affidavits  aver  positively  that  the  defendant  is  a  foreign 
corporation  and  incorporate  a  telegram  from  a  foreign  secretary  of  state  to  that 
effect,  and  the  defendant's  affidavits  do  not  deny  that  it  is  a  foreign  corporation, 
the  attachment  should  not  be  vacated. 

Appeal  by  the  plaintiff,  the  Pedersen  Manufacturing  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  lltli  day  of  November,  1907,  vacating  a  warrant  of 
attachment  theretofore  issued  herein. 

George  Whitefield  Betts,  Jr.,  of  counsel  [Hunt,  Hill  dk  Beits, 
attorneys],  for  the  appellant. 

Jacob  Newman,  for  the  respondent. 

Clabke,  J. : 

This  is  an  action  brought  to  recover  for  goods  sold  and  delivered 
to  the  defendant,  alleged  in  the  coinpiaint  to  be  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of  New  Jersey.    The 
App.  Div.  —  Vol.  CXXIV.        21 
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motion  was  made  upon  affidavits  to  set  aside  the  attachment  which 
had  been  granted.  The  court,  therefore,  had  tlie  riglit  to  consider 
the  additional  affidavits  offered  and  received  upon  the  return  of  tlie 
order  to  show  cause  in  support  of  the  attachment,  wherein  the  fad 
is  positively  sworn  to  that  the  defendant  is  a  foreign  corporation 
organized  and  existing  under  tlie  laws  of  the  State  of  New  Jersey, 
a  telegram  from  the  Secretary  of  State  of  New  Jersey  to  that  effect 
being  incorporated  therein.  This,  in  view  of  the  argumentative 
affidavit  of  defendant's  counsel  and  the  fact  that,  although  the  presi- 
dent of  the  defendant  makes  an  affidavit,  he  does  not  deny  that  the 
defendant  is  a  foreign  corporation,  satisfies  us  that  upon  these  papers 
the  attachment  ought  not  to  have  been  vacated. 

The  order  appealed  from  should,  therefore,  be  reversed  and  the 
attachment  reinstated,  with  ten  dollars  costs  and  disbursements  to 
the  appellant,  and  the  motion  to  vacate  the  attachment  denied,  with 
ten  dollars  costs. 

Pattbbson,  p.  J.,  Ingraham,  Laughlin  and  Houghton,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


Thomas  J.  Kinsella,  Respondent,  v.  Adolph  Kiesenberg,  Appel- 
lant, and  Edwin  V.  II.  Kooh  and  William  T.  Koch,  Defendants, 
Copartners  as  H.  C.  F.  Koch  &  Company. 

First  Department,  February  21.  1908. 

Bill  of  particulars  of  alleged  negligence  and  injury. 

Where  the  complaint  in  an  action  against  a  master  to  recover  for  personal  Inju* 
ries  alleges  that  the  defendants  were  negligent  in- the  management  and  care  of 
a  wagon  which  the  plaintiff  was  directed  to  drive  so  that  it  collapsed  to  his 
injury,  the  defendants  are  entitled  to  a  bill  of  particulars  stating  what  the 
plaintiff  claims  was  the  negligence  which  caused  the  wagon  to  collapse. 

So,  too,  where  the  plainti^  alleges  '  severe  injuries  to  his  back  and  aide/' 
detendants  are  entitle  1  to  particulars  thereof.  , 
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Appeal  by  the  defendant,  Adolph  Riesenberg,  from  a  part  of  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  tlie  clerk  of  the  county  of  New  York 
on  the  20th  day  of  December,  1907. 

William  Z.  0*Brion  of  counsel  \^FranJc  F.  Johnson^  attorney], 
for  the  appellant. 

No  appearance  for  the  respondent 

Clabke,  J. : 

This  is  an  appeal  from  so  much  of  an  order  as  denies  defendant's 
motion  for  a  bill  of  particulars.  The  action  is  by  a  servant  against 
a  master  to  recover  for  personal  injuries.  The  complaint  alleges 
that  *'the  defendants,  their  agents,  servants  or  employees  so  care- 
lessly and  negligently  conducted  themselves  in  the  management, 
charge,  care  and  control  of  one  of  the  wagons  of  the  defendants, 
which  was  under  the  control  and  used  in  the  course  of  their  busi- 
ness by  the  plaintiff  herein,  who  was  ordered  to  drive  said  wagon 
*  *  *  that  the  same  collapsed  *  *  *  causing  the  plaintiff  to 
be  precipitated  to  the  ground  and  seriously  injured  and  contused." 
Information  is  asked  wherein  the  defendants,  their  agents,  etc., 
so  carelessly  and  negligently  conducted  themselves  that  the  wagon 
collapsed. 

The  defendanis  are  entitled  to  know  what  the  plaintiff  claims 
was  the  negligence  which  caused  the  wagon  to  collapse.  The  com- 
plaint fails  to  indicate  in  any  manner  what  was  the  trouble  withtlie 
wagon.  The  plaintiff  waa  its  driver  and  in  a  position  to  know  what 
happened,  whether  the  axle  broke,  the  wheel  came  off  or  the  bottom 
dropped  out,  and  so  whose  neglect  was  responsible  therefor.  He 
should  state  his  claim  so  that  defendants  may  be  advised  of  what 
they  have  to  meet.  He  is  not  required  to  disclose  evidence  but  to 
amplify  his  pleading.  {Cauaullo  v.  Lenox  Construction  Co,y  106 
App,  Div.  575  ;  Diiyyer  v.  Slattery^  118  id.  345  ;  Waller  v.  Degnon 
Contracting  Co.^  120  id.  389.) 

He  alleges  as  to  his  injuries  that  he  was  caused  to  suffer  a  fmc- 
ture  of  his  right  arm  and  "  severe  injuries  to  his  back  and  side." 
Defendants  are  entitled  to  know  what  injuries  to  his  back  and  side 
are  complained  of. 
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Therefore,  the  order  sliould  be  modified  by  requiring  the  par- 
ticulars indicated,  and  as  so  modified  affirmed,  with  costs  to  appellant 
to  abide  the  event. 

Patterson,  P.  J.,  Inoraham,  Laughlin  and  Houghton,  JJ., 
concurred. 

Order  modified  as  indicated  in  opinion  and  as  modified  affirmed, 
with  costs  to  appellant  to  abide  event.     Settle  order  on  notice. 


Walter  T.  McGinley,  Respondent,  v.  Edward  J.  Gilderslbeve, 

Appellant. 

First  Department,  February  21,  1908. 

Attachment  —  requisites  of  moTing  affidavit. 

The  moviDg  affidavit  on  an  application  for  an  attachment  in  an  action  to  recover 
damages  for  a  breach  of  contract  must  allege  that  the  plaintiff  is  entitled  to 
recover  the  sum  stated  "  over  and  above  all  counterclaims  known  to  him.'*  In 
the  absence  of  such  allegation  the  attachment  will  be  vacated. 

Appeal  by  the  defendant,  Edward  J.  Gildersleeve,  from  an  order 
of  tlie  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
13th  day  of  December,  1907,  denying  the  defendant's  motion  to 
vacate  a  warrant  of  attachment  herein. 

jF".  X.  Donoghue^  for  the  appellant. 

Ingraham,  J. : 

The  attachment  was  granted  upon  the  plaintiffs  affidavit,  which 
states  that  the  action  is  brought  to  recover  the  sum  of  $800  and 
interest  due  from  the  defendant  under  an  agreement  made  oh  the 
28th  of  April,  1906,  thereafter  duly  delivered  to  the  plaintiff,  a  copy 
of  which  agreement  is  annexed  to  the  affidavit,  and  that  thereby 
the  defendant  promised  and  agreed,  for  a  good  and  valuable  consid- 
eration, to  pay  to  the  plaintiff  the  sum  of  $800  in  installments. 
There  was  no  statement  in  this  affidavit  that  this  amount  was  due 
to  the  plaintiff  over  and  above  all  counterclaims.  By  section  636 
of  the  Code  of  Civil  Procedure,  to  entitle  a  plaintiff  to  a  warrant 
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of  attachment,  "he  must  sliow  by  affidavit  to  tlie  satisfaction  of 
the  judge  granting  the  same  *  *  *  that  one  of  the  causes  of 
action  specified  in  the  last  section  exists  against  the  defendant.  If 
the  action  is  to  recover  damages  for  breach  of  contract,  the  affidavit 
must  show  that  the  plaintiflE  is  entitled  to  recover  a  sum  stated  therein, 
over  and  above  all  counterclaims  known  to  him."  The  plaintiff 
failed  to  show  to  the  court  a  facx  which  the  statute  says  that  he 
mast  show  to  entitle  him  to  the  warrant,  and  upon  the  affidavit 
presented  he  was  not  entitled  to  a  warrant,  and  the  court  below 
should  have  vacated  it. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  to  vacate  the 
warrant  of  attachment  granted,  with  ten  dollars  costs. 

Patterson,  P.  J.,  Laughlin,  Clarke  and  Houghton,^  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


George  Mitchell,  Kespondent,  v.  Central  Minks  Development 
Company,  Limited,  a  Corporation,  Appellant. 

First  Department,  February  21,  1908. 

Bxamiaation   of  defendant   to  frame   complaint  —  moving  affidavit 

insufficient. 

To  justify  an  order  for  the  examination  of  a  party  before  the  service  of  the  com- 
plaint, it  is  essential  that  the  facts  which  appear  in  the  moving  affidavits  show 
that  the  plaintiff  has  a  cause  of  action  and  that  the  examination  of  the  adverse 
party  is  necessary  to  enable  the  plaintiff  to  prepare  the  complaint.  A  mere 
conclusion  alleged  on  information  and  belief  without  stating  the  sources  of  the 
information  or  the  grounds  of  the  belief  is  insufficient  to  establish  a  cause  of 
action. 

Thus  an  affidavit  on  a  motion  seeking  an  examination  of  the  defendant  before 
trial  in  order  to  frame  the  complaint  in  an  action  seeking  the  canceUj^tion  of  au 
allotment  of  stock  which  merely  alleges  upon  information  and  belief  that  the 
statements  and  representations  by  which  the  plaintiff  was  induced  to  request 
the  allotment  have  not  been  kept  and  performed  by  the  defendant,  but  have 
boen  violated,  etc.,  is  insufficient,  being  a  mere  conclusion  upon  information 
and  belief  without  stating  the  sources  of  the  information  or  the  grounds  of  the 
belief. 
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Appeal  by  the  defendant,  the  Central  Mines  Development  Com- 
pany, Limited,  a  Corpomtion,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  13th  day  of  January, 
11^08,  denying  the  defendant's  motion  to  vacate  an  order  for  the 
examination  before  trial  of  the  defendant,  tlirough  its  officers,  in  order 
to  obtain  information  for  the  purjJose  of  drafting  the  complaint. 

Franklin  Pierce^  for  the  appellant. 

D,  W.  Annstrong^  for  the  respondent. 

Ingraham,  J. : 

Under  section  872  of  the  Code  of  Civil  Procedure  it  is  essential 
that  a  party  to  an  action  who  desires  to  examine  his  adversary  should 
show  by  the  affidavit  the  nature  of  the  action,  the  substance  of  the 
judgment  demanded,  and  that  the  testimony  of  the  party  sought  to 
be  examined  is  material  and  necessary  for  the  party  making  such 
application  and  for  the  prosecution  or  defense  of  such  action.  The 
plaintiff,  as  a  compliance  with  these  requirements,  presented  to  the 
court  an  affidavit  which  alleged  that  the  action  was  brought  to  pro- 
cure the  cancellation  of  plaintiff's  request  for  an  allotment  of 
shares  in  the  defendant  corporation  and  for  the  return  of  the  sum 
of  £2,000  paid  on  account  thereof ;  that  in  the  month  of  December, 
1906,  or  early  in  the  year  1907,  plaintiff  requested  the  director  of 
the  defendant  corporation  to  allot  to  him  10,000  shares  of  the  said 
defendant  company  of  the  par  value  of  £1  eacli ;  that  the  plaintiff 
has  no  knowledge  as  to  whether  sucli  allotment  was  ever  formally 
made  and  the  number  of  shares  set  apart  to  and  for  him ;  that  this 
request  was  based  upon  certain  representations  made  to  him  as  to 
the  affairs  of  the  company,  and  that  by  reason  of  these  statements 
and  representations  and  in  reliance  thereon  the  plaintiff  was  induced 
to  make  his  request  for  the  allotment  of  said  shares.  The  affidavit 
then  alleges,  upon  information  and  belief,  that  "  the  statements  and 
representations  by  which  plaintiff  was  induced  to  make  the  request 
for  the  allotment  of  the  said  shares,  and  the  terms  and  conditions  on 
which  said  request  was  in  fact  made  by  him,  have  not  been  kept, 
performed  and  observed  by  the  defendant,  but  the  same  have  been 
violated,  broken  and  disregarded  in  various  iinportant  and  essential 
particulars ;  but  neither  plaintiff  nor  deponent  hixs  sufficient  knowl- 
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edge  or  information  in  regard  thereto  to  set  up  in  the  complaint 
herein  tiie  fact^  touching  the  Siiid  breacli,  violation  and  disregard  of 
the  said  terms,  conditions,  statements  and  representations  as  fully 
and  definitely  as  it  is  necessary  should  be  done  in  order  to  properly 
and  adequately  state  plaintiff's  cause  of  action  herein."  The  affi- 
davit is  not  made  by  the  plaintiff  but  by  the  plaintiff's  attorney, 
and  this  is  the  only  allegation  as  to  the  falsity  of  the  representations 
by  which  the  plaintiff  was  induced  to  make  the  request  for  an 
allotment  of  shares  of  stock  of  the  defendant  corporation. 

We  think  this  is  insufficient  to  justify  the  court  to  require  the 
defendant  to  be  examined  to  enable  the  plaintiff  to  prepare  the 
complaint.  There  is  a  general  allegation  on  information  and  belief 
without  stating  the  source  of  the  information  or  the  grounds  of  the 
belief,  and  without  stating  which  of  the  representations  were  not 
complied  with.  Upon  this  affidavit  as  it  stands  there  is  no  proof 
that  the  plaintiff  has  any  cause  of  action  nor  is  any  fact  stated  from 
which  the  court  can  ascertain  that  the  examination  would  be  mate- 
rial and  necessary  for  the  plaintiff  in  the  prosecution  of  the  action. 
To  justify  an  order  fcr  the  examination  of  a  party  before  the  serv- 
ice of  the  complaint,  the  essential  requirements  are  that  the  facts 
which  appear  by  the  affidavits  show  that  plaintiff  has  a  cause  of 
action  and  that  the  examination  of  the  adverse  party  is  necessary  to 
enable  the  plaintiff  to  prepare  the  complaint.  A  mere  conclusion  or 
allegation  upon  information  and  belief  without  stating  the  sources 
of  the  information  or  the  grounds  of  the  belief  is  not  sufficient, 
and  as  the  plaintiff  in  this  case  fails  to  state  the  facts  upon  which 
he  bases  his  allegation  that  thes6  statements  and  representations 
that  were  made  to  induce  him  to  request  an  allotment  of  the  stock 
were  untrue  he  was  not  entitled  to  an  order  for  the  examination  of 
the  defendant. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  to  vacate  the  order 
for  the  examination  of  the  defendant  granted,  with  ten  dollars  costs. 

Patterson,  P.  J.,  Lauohlin,  Clarke  and  Houghton,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 
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ViEGiNTA  D.  Hess,  Respondent,  v.  Levy  P.  Egberts,  Sued  as  Levi 
P.  RoBBBTS,  the  Name  "Levi"  Being  Fictitious,  etc.,  Appellant, 
Impleaded  with  Another. 

First  Department,  February  21,  1908. 

Contract  —  license  to  conduct  business  as  stenographer  in  hotel — mutual 
powers  of  revocation  —  ixgunction  denied  —  remedy  at  law  adequate. 

A  contract  by  which  the  plaintiff  was  given  the  exclusive  privilege  of  conduct- 
ing a  stenographer's  office  in  a  hotel  in  consideration  of  the  payment  of  a 
monthly  rent  and  the  doing  of  the  private  correspondence  of  the  hotel  man- 
agement, with  a  proviso  that  if  the  services  be  not  satisfuctorily  performed,  the 
agreement  could  be  revoked,  with  the  same  privilege  to  the  plaintiff  if  the 
office  be  not  found  sufficiently  remunerative,  is  not  a  lease  but  a  mere  agree- 
ment to  allow  the  plaintiff  to  carry  on  said  business  in  the  hotel.  Being  revo- 
cable by  either  party  neither  can  insist  upon  maintaining  the  agreement 
against  the  opposition  of  the  other. 

Hence,  when  the  plaintiff's  privilege  has  been  revoked  she  is  not  entitled  to  an 
injunction  pendente  lite  restraining  the  defendant  from  interfering  with  the 
prosecution  of  said  business  in  the  hotel. 

Moreover,  assuming  that  the  defendant  had  no  right  to  revoke  and  prevent  the 
plaintiff  from  continuing  her  business,  her  remedy  at  law  is  adequate,  if  there 
is  no  question  as  to  defendant's  responsibility,  and  a  suit  in  equity  for  aa 
injunction  does  not  lie. 

Appeal  by  the  defendant.  Levy  P.  Roberts,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  22d  day  of  Januarj^  1908,  granting  an  injunction  pendente  lits 
restraining  said  defendant  from  interfering  with  the  plaintiff  in  the 
prosecution  of  her  bnsiness  as  public  stenographer  and  typewriter 
ill  the  Murray  Hill  Hotel  in  New  York  city. 

John  Delahimtyj  for  the  appellant. 

Philo  P.  Safford,  for  the  respondent. 

Ingraham,  J. : 

This  action  is  based  upon  a  contract  made  on  the  4th  of  October, 
1905,  between  "  L.  P.  Roberts,  Manager  of  the  Murray  Hill  Hotel, 
New  York,  party  of  the  first  part,  and  Virginia  D.  Hess,  Managerof 
the  Broadway  Stenographic  Bureau,  New  York,  party  of  the  second 
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part,"  by  which  in  consideration  of  the  payment  of  $200  by  the  plain- 
tiff to  the  defendant  in  equal  monthly  payments  in  advance  for  the 
term  of  one  year  from  the  4th  of  October,  1905,  to  the  4th  of  October, 
1906,  it  was  agreed  that  plaintiff  shonld  have  the  exclusive  privilege  of 
the  public  stenographers  office  sitnated  in  the  Murray  Hill  Hotel, 
The  plaintiff  agreed  to  pay  the  rent  promptly  each  month  in  advance 
**for  the  exclnsive  privileges  of  the  public  stenographer's  office,  and  to 
do  the  private  office  correspondence  for  the  hotel  management,  and 
to  keep  the  stenographic  office  open  from  8.30  a.  m.  to  10  p.  m.,  each 
day,  except  the  lunch  hour,  and  to  furnish  competent  stenographers 
for  this  service."  It  was  also  agreed  that  if  the  service  was  not 
satisfactorily  performed  the  agreement  would  be  revokable,  and  the 
plaintiff  had  the  same  privilege  if  the  office  should  not  be  found 
sufficiently  remunerative  or  for  other  cause.  The  substance  of  the 
agreement  appears  to  be  that  it  would  last  a  year  unless  either 
party  wanted  to  end  it.  The  complaint  alleges  that  the  plahitifE 
entered  into  possession  of  the  public  stenographer's  office  in  the 
Murray  Hill  Hotel  and  continued  to  hold  the  same  until  the  9th  of 
January,  1908;  that  plaintiff  had  performed  the  condition  to  be 
performed  on  her  part  and  had  paid  the  rent,  except  the  rent  for 
the  month  of  January,  1908,  which  she  tendered;  that  on  or  about 
January  8,  1908,  the  defendant  notified  the  plaintiff  that  she  must 
immediately  leave  the  hotel  and  remove  her  belongings  therefrom  ; 
that  the  plaintiff  refused  to  do  so  whereupon  the  defendant  extin- 
guished the  lights  in  the  room  and  removed  the  plaintiff's  property 
therefrom,  and  refused  to  permit  the  plaintiff  to  occupy  the  sten- 
ographer's office  or  to  do  any  work  as  a  stenographer  and  typewriter 
therein.  Upon  these  facts  the  plaintiff  demanded  judgment  that 
the  defendant  be  enjoined  pending  the  action  and  perpetually  from 
interfering  in  any  way  with  the  plaintiff's  possession  of  said  stenog- 
rapher's office  in  the  hotel,  and  from  interfering  in  any  way  with 
the  plaintiff's  continuing  to  conduct  her  business  there  as  such 
public  stenographer  during  the  remainder  of  said  term  under  said 
lease,  to  wit,  October  4,  1908,  and  from  granting  to  any  other  person 
the  privilege  of  exercising  the  calling  of  the  public  stenographer's 
and  typewriter's  office  in  the  Murray  Hill  Hotel  prior  to  the  4th  of 
October,  1908,  and  the  court  below  has  enjoined  the  defendant 
daring  the  pendency  of  the  action  from  interfering  in  any  way  with 
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the  plaintiff  in  the  prosecution  of  lier  business  as  a  public  stenog- 
rapher and  typewriter  in  the  said  Murray  Hill  Hotel  or  with  her 
exchisive  possession  of  said  office,  and  from  leasing  or  gnmting 
privileges  to  any  other  stenographer  or  typewriter  of  any  sort  in 
any  way  in  the  prosecution  of  the  business  of*  public  stenographer 
and  typewriter  in  said  hotel  prior  to  October  4, 1908.  As  it  is  clear 
that  the  action  could  not  be  determined  before  the  termination  of 
the  rights  given  by  the  contract  the  temporary  injunction  grants  to 
the  plaintiff  all  the  relief  which  she  would  get  by  final  judgment 
and  in  effect  determines  the  action. 

This  instrument  is  called  a  lease  although  it  is  nothing  of  l.ie 
kind ;  it  is  a  mere  agreement  to  allow  a  stenographer  and  typewriter 
to  carry  on  business  in  a  hotel.  The  plaintiff  is  given  the  right  to 
carry  on  the  business  of  stenographer  and  typewriter  in  the  hotel, 
and  for  that  purpose  is  to  have  the  exclusive  privilege  of  the  public 
stenographer's  office.  But  it  was  expressly  agreed  that  if  the  serv- 
ices rendered  by  the  plaintiff  were  not  satisfactorily  performed 
the  agreement  could  be  revoked  "without  appeal  by  said  first 
party,"  and  the  plaintiff  had  a  like  privilege  for  any  cause.  Under 
such  a  contract  it  is  quite  clear  that  neither  party  could  insist  uix)n 
maintaining  the  agreement  against  the  opposition  of  the  other.  It 
is  quite  immaterial  that  the  defendant  did  not  state  that  the  serv- 
ice was  unsatisfactory  when  he  revoked  the  agreement;  his  revok- 
ing it  was  sufficient  evidence  of  his  determination  that  the  service 
was  not  satisfactory.  The  defendant's  affidavit  stating  as  a  reason 
for  revoking  the  agreement  that  the  plaintiff  was  conducting  some 
business  other  than  that  of  stenography  and  typewriting  and  that 
people  were  calling  on  her  at  the  hotel  and  inaking  demands  for 
money  which  interfered  with  the  management  of  the  hotel,  justified 
him  in  determining  that  the  service  was  not  satisfactory.  But  assum- 
ing that  the  defendant  had  no  right  to  revoke  the  agreement  and 
prevent  plaintiff  from  continuing  this  business  at  the  hotel,  she  had 
a  complete  remedy  at  law  and  an  appeal  to  a  court  of  equity  was 
unnecessary  and  unjustifiable.  There  is  no  question  as  to  the 
defendant's  responsibility,  and  the  fact  that  the  lucrative  season  for 
the  plaintiff's  work  extends  from  January  to  June  should  only  be 
a  reason  for  increased  damages  if  there  was  a  breach  of  the  contract 
The  cases  which  have  restrained  a  landlord  from  interfering  with  a 
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tenant's  possession  of  real  property  have  no  aj>plication,  for  here  there 
was  no  property  leased  to  the  plaintiflF,  but  an  agreement  to  allow 
her  to  carry  oh  the  business  of  stenography  and  typewriting  in  the 
hotel. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  to  continue  the  injunction  denied, 
with  ten  dollars  costs. 

.Patterson,  P.  J.,  Laughltn,  Clarke  and  Houghton,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  tl;e  Transfer  Tax  upon  the  Estate  of  Jamp:8  B. 
M.  Grosvenor,  Deceased,  Late  of  Rhode  Island. 

The  Comptroller  of  the  State  of  New  York,  Appellant ;  Rhode 
Island  Hospital  Trust  Company,  as  Executor,  etc.,  of  James 
B.  M.  Grosvenor,  Deceased,  Respondent. 

First  Department,  February  21,  1908. 

Transfer  tax  —  non-resident  —  property  not  taxable  when  exceeded  by 
debts  owed  to  residents. 

The  property  of  a  non-resident  decedent  located  in  this  State  is  not  subject  to  a 
transfer  tax  wben  it  appears  that  his  indebtedness  to  creditors  resident  here  is 
in  excess  of  the  value  of  said  property. 

The  transfer  tax  against  the  property  of  a  non-resident  is  levied  only  upon  the 
property  to  which  a  beneficiary  becomes  entitled  and,  hence,  when  debts  of  a 
decedent  due  to  resident  creditors  equal  or  exceed  his  property  within  this 
State,  there  is  no  transfer  of  property  upon  which  a  tax  can  be  imposed. 

Appeal  by  the  Comptroller  of  the  State  of  Xew  York  from  an 
order  of  the  Surrogate's  Court  of  tlie  county  of  New  York,  entered 
in  said  Surrogate's  Court  on  the  23d  day  of  October,  1907,  vacating 
a  prior  order,  which  affirmed  the  appraiser's  report,  and  fixed  the 
amount  of  the  transfer  tax  upon  the  estate  of  James  B,  M.  Gros- 
venor, deceased. 

Cha/rlea  P,  Robinson^  for  the  appellant. 

Robert  McC,  Marsh,  for  the  respondent. 
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Ingraham,  J. : 

The  question  presented  upon  this  appeal  is  whetlier  tlie  property 
of  a  non-resident,  located  within  this  State,  is  subject  to  a  transfer 
tax  when  it  appears  that  his  indebtedness  to  creditors  who  are  residents 
of  this  State  is  in  excess  of  the  value  of  the  testator's  property  within 
this  State.     This  State  had  no  jurisdiction  of  the  person  of  the 
deceased,  and  it  makes  no  attempt  to  impose  a  tax  upon  him  or  upon 
his  property.     It  has  jurisdiction  over  personal  property  that  is  witliin 
this  State,  and  it  imposes  a  tax  upon  the  transfer  of  such  property 
by  will  or  by  the  intestate  law,  and  such  tax  is  imposed  when  any 
person  or  corporation  becomes  beneficially  entitled  to  any  property 
by  any  such  transfer.     (Tax  Law  [Laws  of  1896,  chap.  908],  §  220, 
as  amd.  by  Laws  of  1897,  chap.  284,  and  Laws  of  1905,  chap.  368.) 
Upon  the  death  of  a  non-resident,  to  adininister  his  property  within 
this  State  it  is  necessary  tiiat  ancillary  letters  should  be  issued  and 
the  executors  or  administrators  thus  named  are  vested  with  the  title 
to  the  decedent's  property  within  this   State.     (Code  Civ,  Proc. 
§  2695  et  seq)     Such  property  is  applicable  to  tlie  payment  of  the 
decedent's  debts  and  the  surrogate  is  required  to  direct  tlie  person 
to  whom  ancillary  letters  have  been  issued  to  pay  out  of  the  money 
or  the  avails  of  the  property  received  by  him  the  debts  of  the  dece- 
dent due  to  creditors  residing  within  this  State.     (Code  Civ.  Proc. 
§  2701.)     The  tax  being  on  the  transfer  of  the  property  of  the  dece- 
dent within  the  State  and  being  imposed  when  a  person  or  corporation 
becomes  beneficially  entitled  to  the  property  it  is  only  the  property 
to  which  a  beneficiary  becomes  entitled  upon  which  a  tax  is  imposed 
and  it  would  seem  to  follow  that  when  the  debts  of  the  decedent 
due  to  creditors  residing  within  this  State  equal  or  exceed  the  dece- 
dent's property  within  this  State  that  there  is  no  transfer  of  prop- 
erty upon  which  a  tax  is  imposed.     In  other  words,  what  was  taxable 
was  the  property  of  the  testator  within  this  State  which  was  in 
excess  of  the  amount  of  the  debts  of  the  testator  to  creditors  who 
were  residents  of  this  State  with  the  payment  of  which  this  prop- 
erty was  primarily  chargeable.      The  principle  applicable  to   this 
taxation  is  different  from  that  applicable  to  the  taxation  of  personal 
property  of  residents  of  the  State,  for  hei'e  the  tax  is  not  against  the 
individual  or  against  the  particular  property,  but  is  a  tax  upon   the 
transfer  of  that  property,  and  it  is  only  by  reason  of  the  transfer  of 
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the  Bjiecific  persqnal  property  in  tins  State  from  the  testator  to  liis 
legatees  that  the  State  undertakes  to  tax,  and  when  nothing  actually 
passes  by  virtne  of  that  transfer  no  tax  is  imposed.  Tiie  Code  hav- 
ing made  this  property  within  the  State  applicable  to  the  payment  of 
the  debts  of  the  decedent  to  resident  creditors  the  fact  that  to  release 
them  the  executor  brought  money  of  the  decedent  from  out  of  tlie 
State  and  paid  the  debts  so  that  the  securities  in  this  State  could  be 
transmitted  to  be  administered  at  the  residence  of  the  decedent  cannot 
make  any  diflEcrence  as  to  what  actually  was  transferred  upon  which  a 
tax  was  imposed.  If  the  securities  had  been  sold  and  the  proceeds 
med  to  pay  the  debts  to  resident  creditors  there  could  be  no  question. 
The  executors  have  procured  the  money,  paid  the  debts,  and  released 
these  securities  from  the  liability  for  his  indebtedness,  in  substance 
purchased  the  securities  for  the  estate.  This  result  is  within 
Matter  of  King  (71  App.  Div.  681 ;  afld.  on  opinion  below,  172 
X.  Y.  616),  and  Matter  of  Westurn  (152  id.  93).  There  it  was 
held  that  what  was  transferred  and  what  was,  therefore,  taxable  was 
llie  amount  of  the  property  of  the  testator  less  his  debts. 
I  think  this  order  should  be  affirmed,  with  costs. 

Patterson,    P.    J.,    Lauohlin,  Clabke    and  Houghton,  JJ., 
cunenrred. 

Order  affirmed,  with  costs. 


John    Stapleton,    Kespondent,    v.    Mazie    N.    La    Shrlle,    as 

Executrix,   etc.,   of   Kirke   La   Shelle,   Deceased,   Appellant, 

(No.  1.) 

First  Departmeat,  February  21,  1908. 

Depotition  — -  ezamination  of   foreign  witnesses  on    interrogatories  — 
oral  cross-examination. 

When  a  commission  to  examine  foreign  witnesses  on  interrogatories  has  been 
retamed  duly  executed  pending  an  appeal  from  the  order  allowing  it,  wbich 
appeal  is  based  upon  the  ground  that  the  defendant  being  an  executrix  of  the 
decedent  against  whom  the  claim  was  presented,  should  have  been  allowed  to 
cross-examine  the  witnesses  orally,  they  being  hostile,  the  order  should  be 
nfHrmed,  with  leave  to  the  defendant  to  issue  a  new  commission  for  an  oral 
cross-examination  of  the  witnesses,  should  it  appear  upon  an  examination  of 
the  prior  t^atimony  that  such  examination  ia  neceaaary. 
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Appeal  by  the  defendant,  Mazie  N.  La  Shelle,  a^s  executrix,  etc., 
from  an  order  of  the  Supreme  Conrt,  made  at  the  New  York  Special 
Term  and  entered  in  the  otRce  of  the  clerk  of  the  county  of  New 
York  on  the  10th  day  of  December,  1907,  granting  the  plaintiffs 
motion  for  the  issuance  of  a  commission  to  examine  a  witness 
without  the  State. 

Martin  L,  Stover,  for  the  appellant. 

Benno  Loeioy,  for  the  respondent. 

Inoraham,  J. : 

This  is  an  appeal  from  an  order  granting  a  motion  for  a  commis- 
sion to  examine  a  witness  on  behalf  of  the  plaintiflE  in  the  State  of 
California.  From  the  facts  that  appeared  in  the  moving  papers  the 
l)laintiff  was  entitled  to  the  order,  the  claim  of  the  defendant  being 
that  she  was  executrix  of  the  decedent  against  whom  the  claim 
was  presented ;  had  no  knowledge  of  any  contract  between  the 
plaintiff  and  her  testator ;  that  the  witnesses  that  were  to  be  exam- 
ined were  hostile  witnesses,  and  that  it  was  quite  impossible  for  her 
to  frame  cross  interrogatories,  and  she,  therefore,  asked  that  an  open 
commission  issue.  In  view  of  this  condition  the  court  might  well 
have  allowed  the  defendant  to  cross-examine  the  witnesses  orally,, 
but  such  right  does  not  seem  to  have  been  asked  for,  the  demand 
being  that  the  testimony  should  have  all  been  taken  under  an  open 
commission,  which  was  not  necessary  so  far  as  the  direct  interroga- 
tories w-ere  concerned.  It  was  stated  on  the  argument  of  this  appeal 
that  the  commission  has  been  returned  duly  executed,  and  it  <»n  be 
ascertained  whether  the  further  cross-examination  of  the  witnesses 
is  required. 

The  order  should,  therefore,  be  affirmed  without  prejudice  to  an 
application  by  the  defendant  to  the  Special  Term  for  leave  to  issue 
a  new  commission  to  orally  cross-examine  the  witnesses  if  it  should 
appear  after  an  examination  of  the  testimony  as  taken  in  the  com- 
mission returned  that  such  cross-examination  is  necessary.  No 
costs  of  this  appeal. 

Patterson,  P.  J.,  Lauohlin,  Clarke  and  Houghton,  JJ., 
concurred. 

Order  affirmed,  without  prejudice  to  application,  as  indicated  iu 
opinion,     Settle  order  P.U  notice. 
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John  Staplkton,  Respondent,  v.  Mazie  N.  La  Shelle,  as  Execu- 
trix, etc.,  of  KiRKE  La  Shelle,  Deceased,  Appellant.     (No.  2.) 

First  Department,  February  21.  1908. 
See  head  note  in  SlapUton  v.  La  Shelle,  Ko,  1  (ante,  p.  888). 

Appeal  by  the  defendant,  Mazie  N.  La  Shelle,  as  executrix,  etc., 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  10th  day  of  December,  1907,  granting  the  plaintiff's 
motion  for  the  issuance  of  a  commission  to  examine  a  witness  without 
the  State. 

Martin  Z.  Stover^  for  the  appellant 

Benno  Loewy^  for  the  respondent. 

LVGRAHAM,  J. : 

This  is  an  appeal  from  an  order  similar  to  the  order  in  the  case 
under  the  same  title  decided  herewith.,  (124r  App.  Div.  333.)  For 
the  reasons  stated  in  that  opinion  the  order  appealed  from  is  affirmed, 
without  prejudice  to  an  application  by  the  defendant  to  the  Speecial 
Terra  for  leave  to  issue  a  new  commission  to  orally  cross-examine 
the  witness  if  it  should  api>ear  after  an  examination  of  the  testimony 
as  taken  in  the  commission  returned  that  such  cross-examination  is 
necessary,  with  no  costs  of  this  appeal. 

Patterson,  P.  J.,  Laughlix,  Clarke  and  Houghton,  JJ., 
concurred. 

Order  affirmed,  without  prejudice  to  application,  as  indicated  in 
opinion.     Settle  order  on  notice. 
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E.  Lawrence  Fell,  as  President  of  the  United  TYPOTHEXiE  of 
America,  Appellant,  v.  George  L.  Berry,  as  President  of  tlie 
International  Printing  Pressmen  and  Assistants'  Union  of 
North  America,  and  Others,  Respondents. 

First  Department,  February  7,  1908. 

Injunction  —  strike  in  violation  of  contract  —  validity  of  contract  — 
power  of  committee. 

Motion  for  an  injunction  pendente  lite  to  restrain  a  strike  in  violation  of  an 
agreement. 

Tlie  authority  conferred  by  the  International  Printing  Pressmen  and  Assistants* 
Union  at  its  convention  of  1900  upon  the  committee  to  negotiate  a  renewal  of 
its  five-year  contract  with  the  United  Typothetffi  of  America  was  to  secure  the 
pressmen  within  a  reasonable  time  an  eight-hour  day  without  reduction  in 
wages,  and  there  being  grave  doubt  as  to  the  power  of  the  committee  to  make 
the  agreement  of  January  8.  1907,  which  postponed  the  eight-hour  day  for 
twenty  months  and  did  not  secure  the  same  wages  for  the  eight-hour  day  as 
had  been  received  for  nine  hours,  the  defendants  were  not  bound  thereby  and 
the  motion  for  an  injunction  was  properly  denied. 

Appeal  by  the  plaintiff,  E.  Lawrence  Fell,  as  president,  etc., 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Tenn  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  13th  day  of  January,  1908,  denying  the 
plaintiff^s  motion  for  an  injunction  pendente  lite  and  vacating  an 
injunction  granted  ex  parte  upon  an  order  to  show  cause. 

W^Hliam  C.  Breed  [John  G.  Saxe  with  him  on  the  brief],  for  the 
appellant. 

"  Alfred  StecJder  [Levin  L.  Brown  with  him  on  the  brief],  for  the 
i-espondents. 

Lauohlin,  J. : 

The  plaintiff  and  the  defendants  are  voluntary  unincorporated 
associations.  The  action  is  brought  to  restrain  a  strike  by  the 
members  of  the  New  York  Printing  Pressmen's  Union  No.  51, 
Fmnklin  Association  No,  23,  and  the  Job  Press  Feeders'  Union  No. 
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1,  which  are  subordinate  unions  of  the  defendant  the  International 
Printing  Pressmen  and  Assistants'  Union  of  Nortli  America,  which 
for  brevity  will  be  referred  to  as  the  International  Union. 

The  jurisdiction  of  a  court  of  equity  to  enjoin  a  labor  organiza- 
tion or  its  members  from  declaring  a  strike  in  violation  of  a  con- 
tract and  the  propriety  of  exercising  such  jurisdiction,  are  not  fairly 
presented  by  the  record  and,  therefore,  we  refrain  from  expressing 
an  opinion  thereon.  The  plaintiff  is  not  an  employer  of  men.  It 
is  an  association  of  local  branch  associations,  called  "  Local  Typo- 
tlietse  "  which  do  not  employ  men ;  but  their  members  are  master 
printers  who  employ  pressmen.  It  has  a  local  branch  association  in 
the  city  of  New  York,  known  as  "  The  Typothetce  of  the  City  of 
New  York,"  which  has  upwards  of  fifty  members  engaged  in  the 
printing  business  in  said  city.  It  appears  that  a  strike  is  threatened 
by  the  defendants  the  local  unions,  against  some  of  the  members  of 
the  plaintiff's  local  branch  association  in  New  York.  The  theory 
upon  which  the  action  is  brought  is  not  that  the  plaintiff  will  sus- 
tain any  irreparable  damage,  but  that  the  members  of  its  local 
branch  association  against  whom  the  strike  is  threatened  will  sustain 
such  damages,  and  the  action  is  brought  in  their  behalf.  The 
objects  of  the  plaintiff,  so  far  as  material  to  the  question  presented, 
83  shown  by  its  constitution,  are  "  the  mutual  protection  of  its  mem- 
bers against  illegal  or  unjust  interference  with  the  enjoyments  of 
their  rights  as  citizens  in  the  conduct  of  their  business.  The  secur- 
ing of  mutual  advice,  cc-operation  and  assistance  in  all  matters  affect- 
ing trade  conditions,  either  local  or  general.  To  secure  and  pre- 
serve equitable  conditions  in  the  workshops  of  our  members, 
whereby  the  interests  of  both  employer  and  employee  shall  be  prop- 
erly protected.  The  investigation  and  adjustment  of  any  ques- 
tion arising  l)etween  members  and  tlieir  employees  which  may  l)o 
referred  to  and  come  within  the  jurisdiction  of  the  association.  The 
exchange  of  information  and  the  cultivation  of  a  community  of 
interests  and  a  fraternal  spirit  amongst  its  membership."  With 
respect  to  the  powers  of  the  plaintiff,  its  constitution  provides  as 
follows:  "It  shall  have  power  to  legislate  for  its  membership  and 
determine  all  questions  arising  between  them  or  it  and  the  trades 
unions  or  other  employees,  in  regard  to  shop  practice,  hours  of 
App.  Div.  —  Vol.  CXXl V.        22 
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labor,  apprentices,  and  every  other  question  except  wages,  which 
being  governed  by  local  conditions  shall  be  regulated  by  the  local 
organizations.  It  sliall  have  power  to  levy  assessments  for  the 
Emergency  Fund  and  make  laws  for  its  disbursement  in  the  protec- 
tion of  its  members,  and  shall  be  empowered  to  enforce  its  laws  by 
fines  imposed  upon  its  members  and  by  the  withdrawal  of  their- 
charters  upon  failure  to  comply  with  its  laws  as  they  may  be  from 
time  to  time  enacted. 

"  Xo  general  law  shall  be  enacted  except  at  a  regular  annual  con- 
vention, or  at  a  special  convention  regularly  called  for  the  purpose, 
and  by  a  vote  of  three-fourths  of  the  delegates  present,  as  provided 
in  Article  III,  Section  2,  the  same  iiaving  been  reported  upon 
favorably  by  the  Executive  Committee." 

These  provisions  doubtless  authorized  the  plaintiff  to  legislate  on 
the  subjects  specified  for  its  subordinate  branches  with  resixjct  to  the 
conditions  upon  which  their  memhera  shall  employ  7nen,  excepting 
as  to  the  rate  of  wages  which  is  expressly  excluded  from  its  juris- 
diction;  but  it  is  doubtful  whether  tliey  authorized  the  plaintiff  to 
make  contracts  irj  behalf  of  the  members  of  the  local  associations 
which  would  be  binding  upon  the  members  thereof  to  employ  any 
pressmen^  and  it  is  not  clear  tlmt  it  is  authorized  to  maintain  an 
action  for  the  benefit  of  the  members  of  its  local  branch  associations. 

The  plaintiff  association,  however,  assumed  jurisdiction  to  make  a 
contract  in  behalf  of  its  local  associations  and  the  members  thereof, 
with  the  defendant  the  International  Union,  regulating,  among 
other  things,  the  hours  of  labor,  shop  practices  and  the  adjustment 
of  controversies  for  a  period  of  five  years,  expiring  on  the  1st  day 
of  May,  1007.  The  members  of  the  local  associations  of  the  plain- 
tiff apparently  observed  the  conditions  of  this  contract  in  employ- 
ing pressmen  during  that  period  ;  but  it  does  not  appear  that  formal 
conti-acts  were  made  either  between  the  local  branch  associations  of 
the  plaintiff  or  the  members  thereof  and  the  local  unions  of  the 
defendant  the  International  Union.  On  the  8th  day  of  January, 
1907,  an  agreement,  purporting  to  be  between  the  plaintiff  and  the 
defendant  the  International  Union,  was  signed  by  five  individnals 
who  constituted  a  connnittee  of  the  plaintiff  association,  authorized 
to  meet  v/ith  a  committee  consisting  of  the  directors  of  the  defend- 
ant tlie  luternational  Union  with  a  view  to  negotiating  ^  renews)  of 
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the  contract  then  in  force,  and  by  four  of  the  five  members  of  tiiO 
committee  of  tlie  International  Union.  Immediately  above  the 
signatures  the  agreement  contains  a  chiuse  as  follows :  "  Subject  to 
mtiMcation  by  the  U.  T.  A.  Convention."  The  signatures  of  the 
members  of  the  committee  purporting  to  represent  the  plaintiff 
appear  first,  and  this  clause  had  refei-ence  to  the  plaintiff,  but  it  pre- 
cedes all  signatures.  The  defendant  the  International  Union  holds 
a  convention  annually  in  the  month  of  June,  and  the  plaintiff  holds 
a  convention  annually  in  the  month  of  September.  It  appears  by 
the  affidavit  of  the  president  of  the  plaintiff's  local  branch  ai?sociation 
in  Xew  York  that  the  ratification  of  this  contract  by  the  plaintiff 
"  was  afterwards  duly  given  by  special  conference  held  in  the  city 
of  Pittsburg,  Pa.,  on  February  2nd,  1907,"  but  it  docs  not  appear 
that  the  ratification  was  by  a  co?ive?ition  of  the  plaintiff.  Before 
the  next  convention  of  the  plaintiff,  after  the  agreement  was  signed, 
the  defendant  the  International  Union  held  its  convention  in  June, 
1907,  and  took  action  with  respect  to  the  contract,  to  which  refer- 
ence will  be  made  presently.  The  agreement  of  January  8,  1907, 
purports  to  be  an  agreement  between  the  parties,  to  take  effect  on 
the  1st  day  of  May,  1907,  and  to  continue  in  force  five  years  there- 
after. Its  provisions  are,  with  one  exception,  the  same  in  substance 
as  those  of  the  prior  agreement  for  five  years.  The  material  differ- 
ence is  that  nnder  the  former  agreement  it  was  provided  that  fifty- 
four  hours  should  constitute  a  week's  work,  and  under  this  new 
agreement  it  is  provided  that  fifty-four  hours  shall  constitute  a 
week's  work  from  May  1,  1907,  until  January  1,  1909,  but  that 
thereafter  forty-eight  hours  sliould  constitute  a  week's  work.  The 
change  in  that  regard  was  from  a  nine-hour  day  to  an  eight-hour 
day,  but  it  contains  no  provision  that  the  pressmen  should  be  paid 
the  same  wages  for  eight  hours  as  they  theretofore  received  for 
nine.  The  question  of  securing  for  pressmen  a  change  to  an  eight- 
hour  day  at  the  same  wages  as  for  nine  had  received  serious  con- 
sideration at  the  convention  of  the  International  Union  held  in 
the  month  of  June,  1906,  preceding  the  expiration  of  the  first  five- 
year  contract.  At  that  convention  the  outgoing  board  of  directors 
reported  that  at  the  last  precculing  convention  the  question  of  a 
shorter  workday  had  been  delegated  to  them,  and  that  ''  tliey  beg 
leave  to  report  to  the  Convention  the  following  plan  whereby  some 
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tangible  method  or  coiii*se  may  be  arrived  at  that  wiil  result  in  the 
adoption  of  the  eight-hour  day  by  the  I.  P.  P.  and  A.  U. : 

"  1.  That  this  Convention  instract  the  incoming  Board  of  Direct- 
ors to  meet  as  a  committee  with  a  like  committee  on  the  part  of 
the  United  Typothetae  of  America,  as  explained  in  the  letter  to 
Mr.  Maclntyre  under  date  of  April  28th,  herein  mentioned,  the  com- 
mittee on  our  part  to  strive  with  all  power  possible  to  have  some 
concessions  made  by  the  Typothetae  towards  having  the  eight-hour 
day  established  within  reasonable  time,  in  a  manner  that  will  war- 
rant its  adoption  on  mutual  grounds  as  a  finality,  and  an  agreement 
with  that  intent  be  entered  into ;  the  Committee  on  our  part  having 
power  to  sign  up  such  an  agreement,  if  the  eight-hour  day  can  bo 
brought  within  a  reasonable  time  of  attainment,  if  not,  the  Com- 
mittee to  report  back  to  our  next  Convention,  as  provided  in  Section 
6  of  this  report.     »     *     * 

"  5.  The  question  of  what  year  and  date  the  eight-hour  day  shall 
bo  adopted  shall  remain  within  the  keeping  of  the  incoming  Board 
of  Directors,  they  to  report  to  the  next  Convention  in  full  their 
observations  and  judgftients  as  to  what  our  future  coui-se  should  be 
in  setting  a  date  for  the  adoption  of  the  eight-hour  day. 

"  6.  In  view  of  the  fact  that  our  agreement  with  the  United  Typo- 
thetsB  of  America  will  not  expire  until  May  1,  1907,  the  Board  of 
Directors  feel  that  the  provisions  of  Section  4  of  this  i*eport  would 
be  the  wisest  course  to  follow,  until  at  least  another  Convention  had 
followed  the  carrying  out  of  the  first  three  sections  of  this  report, 
in  order  that  an  opportunity  may  be  given  the  membership  to 
understand  our  financial  strength,  as  well  as  hearing  from  the 
incoming  Board  of  Directors  a  report  of  the  work  done  by  them 
during  the  year  towards  an  amicable  adjustment  of  the  shorter 
workday,  or  eight-hour  day,  with  the  United  Typothet®  of 
America.     *     *     » 

"  11.  The  foregoing  report  is  made  in  outline  of  what  should  be 
done  by  the  membership  towards  acquiring  the  eight-hour  day,  and 
while  we  all  would  like  to  see  it  come  as  soon  as  possible,  we  slionid 
not  attempt  to  enforce  it  with  a  strike  until  all  other  means  had 
failed  to  secure  it,  and  our  finances  and  organization  are  made  snch 
that,  in  the  event  of  failure  to  accomplish  our  desire  along  the  lines 
of  easy  approach,  w§  can  leav9  the  date  of  enforcing  it  within  the 
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keeping  of  those  whom  we  elect  to  administer  our  affairs,  and  then 
when  they  inform  us  of  what  couree  we  should  pursue,  we  will 
know  that  the  time  has  been  carefully  considered  and  our  duty  and 
finances  will  have  to  aid  us  in  doing  the  rest." 

The  omitted  parts  of  the  report  contained  a  recommendation  with 
respect  to  assessments  for  the  purpose  of  raising  a  fund  to  be  known 
as  the  "Shorter  Work  Day  Fund"  and  recommended  that  efforts  be 
made  to  place  not  only  their  own  members,  but  members  of  "  the 
entire  printing  industry  "  upon  the  eight-hour  day  basis,  the  same 
as  had  been  accomplished  with  tiie  nine-hour  day  in  1898.  This 
report  was  referred  to  the  committee  on  officers'  reports  and  the 
report  of  that  committee  thereon  was  adopted,  which  so  far  as 
material,  was  as  follows : 

"  We,  the  Committee,  recommend  that  the  Board  of  Directors  be 
instructed  to  meet  with  like  committee  on  the  part  of  the  U.  T. 
A.,  with  instructions  to  secure  a  renewal  of  the  agreement,  with  a 
declaration  as  to  whether  the  eight-hour  day  will  be  agreed 
to.    *    *     * 

"  The  Committee  are  pleased  to  coincide  with  the  recommenda- 
tions of  the  Board  of  Directors,  inasmuch  as  they  are  of  such  a 
nature  that  the  Committee  have  seen  fit  to  indorse  the  plan  of 
afisessment  as  formulated  by  the  Board,  to  wit :     *    *    » 

^^  2.  That  an  assessment  of  50  cents  per  month  be  levied  upon 
all  pressmen  members  monthly  from  July  1,  1906,  until  July  1, 
1907. 

"  3.  That  an  assessment  of  25  cents  per  month  be  levied  upon 
all  feeder  or  assistant  members  monthly  during  the  same  period. 

"  4.  That  this  fund  be  sent  to  the  International  Secretary-Treasurer 
monthly  by  the  Secretary  of  each  local  union,  the  same  to  be 
deposited  in  a  different  bank  from  that  in  which  we  deposit  our 
regalar  funds,  and  the  same  to  be  known  as  the  '  Shorter  Work 
Day  Fund.' 

"  And  that  we  recommend  that  this  Convention  declare  in  favor 
of  the  eight-hour  day  immediately  after  the  expiration  of  the  agree- 
ment now  existing  between  the  XJ.  T.  A.  and  the  I.  P.  P.  &  A.  U., 
provided  it  is  not  within  the  scope  of  the  possibilities  of  having 
aaine  arranged  amicably  and  equitably  between  the  U.  T.  A.  and 
tl^  L  P.  P.  &  A  U,  within  a  reasonable  time  after  the  expiration 
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of  tho  agreement  now  existing  between  these  two  respective 
organizations. 

^*  The  Committee  f  iirtlier  recommend  tliat  steps  be  taken  by  the 
Board  of  Directors  to  act  in  conjunction  with  tlie  other  branches 
of  the  printing  crafts  for  perfecting  a  plan  whereby  unity  of  action 
may  be  carried  out  in  the  adoi)tion  of  tlie  eight-hour  day." 

The  board  of  directors  of  the  Internationsd  Union  consists  of  iive 
members  who  are  its  officers,  namely,  tlic  president,  three. vice- 
presidents  and  the  secretary  and  treasurer.  Tlie  agreement  of 
January  8,  1907,  was  negotiated  and  signed  in  behalf  of  the 
defendant  the  International  Union  by  four  of  these  directors. 
The  fifth  refused  to  sign.  It  appears  by  affidavit  that  at  the  con- 
vention of  the  International  Union  held  in  June,  1907,  four  resolu- 
tions, preceded  by  a  preamble,  and  apparently  presented  by  some 
officer,  committee  or  delegate  Avere  adopted,  as  follows : 

"  To  the  Officers  and  Members  of  the  I.  P.  P.  &  A.  U.,  Whereas, 
Our  Board  of  Directors  has  renewed  the  agreement  with  the  United 
Typothetse  of  America,  now,  therefore,  be  it 

''  Resolved^  That  said  agreement  is  hereby  ratified  and  approved 
provided  the  *  open  shop'  clause  is  stricken  out  and  an  amendment 
is  inserted  providing  for  nine  hours'  pay  for  the  eight-hour  day. 

"And  be  it  further  Resolved^  That  in  the  event  the  U.  T.  A. 
rejects  these  amendments  our  Board  of  Directors  are  instructed  to 
submit  the  question  of  the  immediate  inauguration  of  the  eight- 
hour  day  to  the  referendum,  said  referendum  to  be  taken  thirty 
days  after  such  rejection. 

"  Resolved^  That  a  Shorter  Workday  assessment  of  ten  per  cent 
be  levied  upon  the  membership  of  the  I.  P.  P.  &  A.  U.  member- 
ship; the  money  to  be  collected  to  l)e  put  in  the  Shorter  Workday 
fund ;  and  be  it  further 

"  Resolved^  That  the  foregoing  resolution  be  submitted  to  tlie 
referendum  as  part  of  and  incorporated  in  Proposition  No.  18,  which 
provides  for  the  immediate  inauguration  of  the  eight-hour  day,  pro- 
vided certain  amendments  to  an  agreement  are  rejected  by  the 
U.  T.  A.  *' 

The  board  of  directors  of  the  International  Union  attended  the 
convention  of  the  plaintiff  in  September,  1907,  with  a  view  to  hav- 
ing the  agreement  of  January  8,  1907,  amended  in  accordance  witlr 
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the  action  of  the  convention  of  the  International  Union,  but  were 
unsuceessfnl,  and  no  fnrtlier  nnderstanding  on  these  subjects  was 
reached  between  the  interested  parties.  The  three  local  unions 
which  are  defendants  endeavored  to  obtain  like  concessions  from 
tlie  employers  of  their  members,  and  being  unsuccessful,  have 
threatened  to  call  a  strike  of  their  members.  It  is  not  claimed  that 
either  of  the  defendants,  the  Xew  York  Printing  Pressman's  Union 
No.  51,  or  the  Job  Press  Feeders'  Union  No.  1,  luvs  in  any  manner 
ratified  the  agreement  of  January  8,  1907,  but  it  is  claimed  that  the 
defendant  the  Franklin  Association  Xo.  23  has  ratified  it.  The 
piaintiff,  for  such  ratification,  roli(\s  upon  two  contracts  purporting 
to  be  made  between  its  local  branch  association  in  New  York  and 
the  Franklin  Association,  one  under  date  of  March  4,  1907,  and  the 
other  under  date  of  April  19,  1907.  The  agreement  of  March 
fourth  was  not  signed  by  any  oflicer  or  member  of  the  Franklin 
Association,  or  by  its  authority,  and  was  never  ratified  by  it.  It 
appeared  that  the  Franklin  Association  had  been  negotiating  an 
agreement  witli  the  Typotheta^  of  tlie  city  of  New  York,  but  that  they 
were  unable  to  come  ^o  an  understanding,  and  two  of  the  oflBcers  of 
the  International  Union,  not  only  without,  so  far  as  appears,  authoritj- 
of  the  Franklin  Association,  but  without  authority  from  the  Inter- 
national Union,  sij^ned  tliis  aorreement  of  March  fourth  with  the 
officers  of  the  Typotheta^  of  the  city  of  New  York.  The  agreement 
of  April  nineteenth  was  signed  hy  the  president  of  the  Typothetae 
of  the  city  of  New  York  for  his  organization,  and  by 

"  Thos.  J.  Moran  —  Franklin  No.  23. 

"John  P.  Mines—         " 

It  appears  that  Moran  was  tlie  business  agent  and  Mines  was 
president  of  the  Franklin  Association,  but  it  does  not  appear  tliat 
they  were  authorized  to  sign  the  agreement  for  the  association.  It 
is  shown  by  tlie  affidavit  of  Moran  that  he  signed  on  the  representa- 
tion that  it  was  an  agreement  to  have  the  differences  between  the  . 
two  associations  arbitrated  by  the  officers  of  their  respective  inter- 
national associations,  and  that  ho  and  Mines  were  ex-officlo  members 
of  a  committee  of  seven,  duly  api)ointcd  by  the  Franklin  Associa- 
tion on  the  24th  day  of  February,  1907,  to  negotiate  a  contract  with 
the  TypothetjB  of  the  city  of  New  York  ;  that  neither  he  nor  ilines 
had  any  further  or  other  authority  from  the  association  ;  that  they 
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did  not  consult  the  other  members  of  the  committee  and  were  not 
authorized  to  act  for  them,  and  that  neither  their  action  in  signing 
this  contract  nor  the  action  of  the  officers  of  the  International 
.  Union  in  signing  the  contract  of  March  fourtli  was  reported  to 
or  ratified  by  tlie  Franklin  Association.  The  agreement  of  Jan- 
nary  8,  1907,  does  not  purport  to  obligate  the  members  of  any  sul>- 
ordinate  union  of  the  International  Union  to  work  for  members  of 
the  plaint  iff  ^s  local  branch  associations,  nor  does  it  obligate  the  latter 
to  employ  the  former.  It  merely  prescribed  the  terms  and  condi- 
tions under  which  men  when  employed  should  work.  The  plain- 
tiff, therefore,  shows  no  basis  for  its  action  unless  it  be  that  part  of 
the  agreement  of  January  8,  1907,  which  purports  to  obligate  the 
International  Union  from  declaring  a  strike  during  the  continuance 
of  the  contract  unless  for  a  violation  of  the  contract,  and  purports 
to  obligate  the  members  of  plaintiff's  subordinate  local  branches  not 
to  engage  in  any  lockout  excepting  in  case  of  a  breach  of  the  con- 
tract by  a  local  union  of  the  International  Union  or  its  members. 
Under  the  constitution  of  the  International  Union  and  the  consti- 
tution and  by-laws  of  its  local  unions  a  strike  probably  could  not  be 
successfully  inaugurated  if  its  officers  were  enjoined  from  author- 
izing it,  because  a  strike  may  not  be  called  by  a  local  union  with- 
out the  approval  of  the  majority  of  the  officers  of  the  Interna- 
tional Union,  and  should  it  be  called  without  such  approval  the 
members  thus  striking  would  not  be  entitled  to  receive  the  allow- 
ance of  seven  dollars  per  week  for  married  men  and  five  dollars  for 
single  men,  to  which  they  are  entitled  from  the  treasury  of  the 
International  Union  for  a  period  of  eight  weeks,  provided  the  strike 
is  regularly  called  and  duly  authorized,  which  allowance  may  be 
continued  longer  in  certain  contingencies.  Aside  from  the  question 
as  to  whether  four  of  the  five  directors,  acting  as  a  special  com- 
mittee, could  bind  the  International  Union  to  a  contract  which  the 
five  might  have  made,  there  is  grave  doubt  as  to  whether  it  w^as  com- 
petent for  the  committee  to  bind  the  International  Union  by  this 
contract  which  postponed  the  going  into  effect  of  the  eight-hour 
day  for  a  period  of  twpnty  months  after  the  expiration  of  the  con- 
tract under  which  the  parties  were  then  acting,  and  even  then  did 
not  secure  the  same  wages  for  the  eight-hour  day  as  for  the  nine. 
There  is  much  force  in  the  argument  that  the  authority  of  the  oom- 
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mittee  was  to  make  a  tentative  agreement  unless  tlie  plaintiff 
yielded  to  the  eight-honr  demand  and  to  report  their  action,  as  was 
apparently  done,  to  the  next  convention.  There  are  some  things 
in  the  action  of  the  convention  of  1906  indicating  that  this 
was  the  intention,  and  the  action  of  the  convention  in  1907 
only  constituted  a  ratification  of  the  agreement  if  amended  in  two 
particulars.  The  eight-hour  clause  in  the  agreement  of  January  8, 
1007,  was  of  no  practical  value,  for  it-did  not  secure  the  right  to 
t'le  pressmen  to  pay  as  for  a  previous  nine-hour  day,  and  this  is 
c:npliasized  by  the  refusal  of  the  convention  qf  the  plaintiff  in 
ID07  to  accept  the  amendment  proposed  in  that  regard.  It  is  quite 
ilcur  that  the  authority  conferred  by  tlie  convention  of  the  Inter- 
nitional  Union  in  1906  upon  the  committee  to  negotiate  a  renewal 
i)[  the  contract  was  to  secure  to  the  pressmen  an  eight-hour  day 
without  reduction  in  wages  within  a  reasonable  time. 

It  follows,  therefore,  that  the  motion  for  the  injunction  was 
properly  denied. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Patterson,  P.  J.,  McLaughlin,  Clarke  and  Scott,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Matilda  Civetti,  an  Infant,  by  Alvin  Oih^en,  Her  Guardian  ad 
Litem,  Respondent,  v.  The  American  HAriERS  and  Furriers' 
Corporation,  Appellant. 

First  Department,  February  7,  1908. 

Haster  and  servant  —  injuries  from  revolving  shaft  —  evidence — negli- 
gence —  guarding  machine  —  custom  —  accident  in  another  State  — 
expert  opinion  as  to  appliance —motion  for  Judgment  on  special 
findings. 

The  evidence  in  an  action  to  recover  for  injuries  to  a  servant,  fifteen  years  of 
age.  resulting  from  lier  hair  catching  in  a  revolving  shaft,  examined  and  held, 
insufficient  to  show  the  defendant  guilty  of  negligence. 
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It  is  error  to  permit  a  witness,  having  no  knowledge  concerning  factories  in  the 
State  where  the  accident  occurred,  to  testify  to  the  custom  with  respect  to 
guarding  shafts  in  the  city  of  New  York,  where  the  State  statutes  require 
the  guarding  of  certain  dangerous  macliinery,  while  the  law  of  the  State  where 
the  accident  occurred  requires  the  guaiding  of  machinery  only  when  required 
by  the  Factory  Inspector. 

It  is  reversible  error  to  permit  a  witness  to  answer  an  hypothetical  question, 
embodying  the  circumstances  under  which  the  plaintiff  was  working,  as  to 
whether  the  shaft  in  which  her  hair  was  ca\ight  was  a  dangerous  appliance. 

The  entry  of  a  formal  order  denying  a  motion  for  judgment  on  the  special  findings 
of  the  jury  is  improper,  as  the  special  verdict  becomes  a  part  of  the  record,  aud 
the  refusal  of  the  court  to  direct  a  judgment  thereon  is  reviewable  in  the  sarae 
manner  as  are  other -exceptions  taken  on  the  trial. 

Appeal  by  the  defendant,  The  American  Hatters  and  Furriers' 
Corporation,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  tlie  clerk  of  the  county  of  New 
York  on  the  21st  day  of  June,  1907,  upon  the  verdict  of  a  jury  for 
$5,000,  and  also  from  two  orders  entered  in  said  clerk's  office  on 
the  24:th  day  of  June,  1907,  respectively  denying  the  defendant's 
respective  motions  for  judgment  upon  the  special  findings  of  the 
jury  notwithstanding  the  general  verdict  and  for  a  new  trial  made 
upon  the  minutes. 

Selden  Bacon^  for  the  appellant. 

Jaiiies  S,  Darcy  [^George  Jf.  Wright  with  him  on  the  brief],  for 
the  respondent. 

Laughlin,  J. ; 

This  action  is  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  phvintiff  on  the  6th  day  of  April,  1906,  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant.  The  plaintifE 
WHS  fourteen  or  fifteen  years  of  age,  and  had  been  in  the  employ  of 
the  defendant  in  the  same  ca])acity  for  a  period  of  from  one  week  to 
a  month  or  more.  The  defendant  is  a  domestic  corporation,  but  it 
was  operating  a  plant  at  Danbury,  Conn.,  in  which  it  was  engaged, 
among  other  things,  in  tanning  rabbits'  skins.  The  duties  of  the 
])laintiff  consisted  in  placing  the  skins  on  a  Avooden  pole  about  one 
inch  in  diameter  and  six  feet  in  length,  and  then  elevating  the 
pole  to  a  positi»)!i  under  the  ceiling,  with  each  end  resting  over  a 
slat  nailed  on  the  underside  of  rafters  or  joists  and  at  right  angles 
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thereto.  Her  work  was  done  at  a  movable  table,  forty-four  inches 
ill  length,  the  top  of  which  was  about  three  feet  above  the  fluor. 
In  front  of  the  table  and  attached  thereto  was  a  step  fourteen 
inches  above  the  floor,  upon  which  she  was  required  to  stand. 
From  each  end  of  the  table  at  the  rear  a  strip  of  wood  projected 
about  one  foot  above,  with  the  upper  end  notched.  The  pole  upon 
which  the  skins  were  to  be  placed  rested  in  these  notches.  She 
was  required  to  stand  on  the  step  of  the  table  and  take  the  skins 
from  the  table  and  place  them  across  the  pole.  The  rafters  or  joists 
extended  across  the  room  in  which  she  was  working  and  these  strips 
fastened  to  the  underside  thereof  extended  from  the  front  to  the 
rear  of  the  room,  about  five  feet  eight  inches  apart,  making  two 
parallel  and  adjoining  spaces  on  which  to  hang  the  poles.  She 
worked  from  the  rear  to  the  front  of  the  room  moving  the  table  a 
short  distance  from  time  to  time  as  her  convenience  required  ;  and 
when  standing  on  the  step  to  the  table  at  her  work  she  was  facing 
the  rear  of  the  room.  On  her  left  there  was  a  drying  machine  or 
*' baker "  fully  inclosed  like  a  rough  box,  extending  two  feet  ten 
inches  above  the  floor,  and  extending  completely  under  one  of  the 
spaces  in  which  the  poles  with  skins  were  required  to  be  hung,  and 
about  one  foot  under  the  second  space  under  which  the  table  was. 
The  plaintiff  would  step  from  the  step  on  which  she  was  standing 
at  the  table  over  onto  the  drying  machine  in  putting  poles  in  place 
in  the  space  above  it.  The  proper  position  for  the  table,  to  make 
it  most  convenient  in  doing  the  work,  was  with  one  end  against  or 
close  to  tlie  drying  machine,  for  in  that  way  she  could  step  over 
onto  the  drying  machine  and  could,  without  changing  her  jxisition, 
pat  the  poles  in  place  directly  above  the  table.  Five  or  six  skins, 
according  to  their  size,  would  be  placed  on  the  pole,  which,  with  the 
skins,  would  weigh  about  six  jiounds,  and  then  the  j)laintiff  would 
take  hold  of  the  pole  with  both  hands  about  eighteen  inches  apart 
and  equidistant  from  the  ends,  and  lift  it  into  place  upon  the  slats. 
>i»  account  of  acid  on  the  skins  she  was  obliged  to  handle  them 
vitli  gloves;  and  there  is  sonre  evidence  indicating  that  in  lifting 
the  pole  she  would  keep  lier  head  away  lest  the  acid  might  drop 
on  her  face.  From  the  floor  to  the  top  of  the  strips  on  which  tlie 
poles  rested  was  abont  seven  feet  one  and  three-quarter  inches.  The 
length  of  the  room  was  about  twenty-five  feet.     From  the  rear  a 
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shaft  eleven-sixteenths  of  an  inch  in  diameter  projected  toward  the 
front  thirteen  feet.  It  was  six  feet  ten  and  seven-eighths  inches 
above  the  floor,  being  just  under  the  joists  or  rafters  and  running 
parallel  with  and  one  foot  distant  from  the  slat  to  the  right  of  the 
plaintiff  when  standing  at  the  table.  There  were  pulleys  attached 
to  this  shaft  and  when  the  machinery  was  in  motion  it  revolved 
with  considerable  rapidity,  the  precise  number  of  revolutions  per 
minute  not  being  shown.  The  plaintiff  had  charge  of  moving  the 
table  at  which  she  worked  from  the  rear  toward  the  front  as  already 
stated,  as  her  convenience  required.  When  first  directed  to  work 
at  the  table,  she  was  instructed  by  defendant's  foreman  to  stand  on 
the  step  and  put  the  poles  in  place  on  the  slats  from  that  position, 
which  she  appears  to  have  been  able  to  do  conveniently,  and  usually 
did.  No  specific  instructions  were  given  to  her  with  respect  either 
to  where  to  place  the  table  or  to  keeping  it  from  under  the  shaft. 
At  the  time  of  the  accident  instead  of  placing  the  table  on  the  floor 
between  the  lines  of  the  slats,  plaintifl!  unnecessarily  placed  it  under 
the  revolving  shaft,  and  instead  of  standing  on  the  step  to  put  the 
pole  with  the  skins  on  in  place  above,  climbed  upon  and  stood 
upon  the  table  while  putting  it  in  place.  After  she  had  put 
the  pole  in  place,  and,  according  to  her  testimony,  while  her 
hands  were  still  touching  the  skins,  she  felt  her  hair  pulling 
and  her  hair  was  wound  around  the  shaft  and  torn  off,  taking 
with  it  a  large  part  of  the  scalp.  As  already  observed,  there  was  no 
necessity  for  her  to  come  within  dangerous  proximity  to  the  shaft 
in  doing  her  work,  and  if  she  had  placed  the  table  where  she  could 
liave  done  her  work  with  greatest  ease  and  convenience  and  expedi- 
tion, she  would  not  have  been  sufficiently  near  the  shaft  to  have 
met  with  the  injury.  Her  evidence  is  inconsistent  and  conflicting 
on  some  very  material  points.  She  testifies  that  she  was  told  to 
stand  on  the  step  while  putting  the  poles  in  place  and  says  that  she 
never  stood  on  the  table  while  the  defendant's  foreman  or  super- 
intendent was  present ;  and  then  she  contradicts  this  and  says  that 
he  often  saw  her  standing  on  the  table.  We  have  not  overlooked 
the  claim  that  her  testimony  must  be  weiglied  in  the  light  of  the 
injuries  she  received.  She  denied  that  she  was  told  to  keep  her 
hair  braided,  but  on  conflicting  evidence  the  jury  found  specially 
that  she  had   been  so  instructed  by  the  foreman.     Likewise,  on 
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conflicting  evidence,  the  jury  found  that  her  hair  was  properly 
braided  at  the  time  of  the  accident  which,  we  think,  is  quite 
improbable,  unless  after  placing  the  pole  in  position  and  having 
nothing  further  to  do  on  the  table  excepting  to  get  down  onto 
the  step  she  unnecessarily  and  carelessly  changed  her  position  and 
brought  her  head  in  contact  with  the  shaft.  The  jury  also  found 
specially  that  she  was  instructed  by  the  foreman  to  stand  on  the 
step  of  the  table  while  hanging  the  poles  ;  and  they  also  found  that 
the  accident  would  not  have  happened  if  she  had  not  climbed  up 
on  top  of  the  table.  Evidence  was  given  on  the  part  of  the  defend- 
ant tending  to  show  that  she  was  warned  of  the  danger,  but  this 
she  denied.  There  was  no  law  in  the  State  of  Connecticut  requir- 
ing machinery  to  be  guarded  excepting  as  directed  by  a  factoiy 
inspector,*  and  it  appears  that  this  plant  had  been  in  operation  for  a 
long  time  in  the  same  condition.^  and  that  no  directions  had  been 
giren  to  guard  the  shaft,  ahhough  the  machinery  had  been  fre- 
quently inspected.  The  court,  under  objection  and  exception 
duly  taken  by  the  defendant,  permitted  a  witness,  who  had  n.o 
knowledge  concerning  factories  in  the  State  of  Connecticut,  to 
testify  to  the  custom  with  respect  to  guarding  shafts  in  the  city  of 
New  York  where  such  matters  are  regulated  by  a  statute  of  theState.f 
The  court  also  permitted  the  same  witness  to  answer  a  hypothetical 
question,  embodying  the  circumstances  under  which  the  plaintiff 
was  working,  as  to  whether  the  shaft  was  a  dangerous  appliance, 
and  the  witness  answered  in  the  affirmative.  This  evidence  was 
likewise  received  over  the  defendant's  objection  that  it  was  incom- 
petent, irrelevant  and  immaterial,  and  under  its  exception.  Tiie 
evidence  thus  given  was  clearly  incompetent  and  most  prejudicial, 
and  would  alone  require  a  reversal.  We  deem  it  our  duty,  how- 
ever, to  express  the  opinion  that  the  verdict  is  against  the  weight 
of  the  evidence  in  so  far  as  the  jury  found  the  defendant  guilty  of 
negligence  and  is  doubtless  the  result  of  sympathy  for  the  unfortu- 
nate girl,  owing  to  the  nature  of  the  injuries  sustained.  Under  the 
law  of  Connecticut  the  defendant  had  the  right  to  employ  the 
plaintiff  in   this  work.     It  was  the  duty  of  the  defendant  to  give 

*See  Qen.  Stat.  Conn.  (Rev.  1902)  §  4514  et  seq.,  as  amd.—  [Rep. 
fSee  Labor  Law  (Laws  of  1897,  chap.  415),  §  81,  as  amd.  by  Laws  of  1904 
chap.  291.    Since  amd.  by  Laws  of  1906,  chap.  866.—  [Rep. 
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her  proper  instructions  and  to  warn  her  of  any  danj^er  that  wonid 
be  apprehended  by  a  reasonably  prudent  employer.  If  she  was 
specifically  instructed  to  stand  upon  the  step  in  hanging  the  skins 
and  could  conveniently  hang  them  while  standing  in  that  position, 
and  she  was  warned  of  the  danger  of  having  her  hair  loose  on 
account  of  the  shaft  or  other  machinery  about  the  place,  it  was  her 
duty  to  observe  those  instructions,  and  in  the  absence  of  knowledge 
that  she  was  doing  the  work  differently  the  defendant  would  have 
a  right  to  assume  that  she  was  conforming  to  the  instructions 
given.  In  view  of  her  age,  however,  if  she  did  not  receive  proper 
instructions  and  warning,  or  if  the  defendant  or  its  foreman  knew 
that  she  was  violating  the  instructions  and  standing  upon  the  table, 
in  dangerous  proximity  to  the  shaft  or  placing  it  under  the  shaft, 
the  liability  of  the  defendant  miglit  present  a  question  for  the  jury. 
The  special  findings  of  the  jury,  to  which  reference  has  been  made; 
in  favor  of  the  defendant  did  not  entitle  it  to  the  direction  of  a 
general  verdict. 

It  appears  that  a  formal  order  was  entered  denying  defendant's 
motion  for  judgment  on  the  special  findings  of  tlie  jury  which  were 
reported  with  the  general  verdict.  The  entry  of  that  order  was 
unwarranted  and  the  appeal  therefrom  should  be  dismissed,  as  the 
special  verdict  becomes  part  of  the  record  (Code  Civ.  Proc.  §  1187), 
and  an  exception  to  the  refusal  of  the  courl  to  direct  a  general  ver- 
dict or  jndgment  thereon  is  reviewable  in  the  same  manner  as  are 
other  exceptions  taken  on  the  trial. 

It  follows  that  the  a[)peal  from  the  order  denying  defendant's 
motion  for  judgment  on  the  special  findings  should  be  dismissed, 
and  the  judgment  and  order  denying  the  motion  for  a  new  trial 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event. 

Patterson,  P.  J.,  McLaughlin,  Clarke  and  Scott,  JJ., 
concurred. 

Appeal  from  order  denying  motion  for  judgment  dismissed, 
judgment  and  order  reversed,  new  trial  ordered,  costs  to  ap])ellant 
to  abide  event. 
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« 

Sakah  a.  Draper,  as  Administratrix,  etc.,  of  Frederick  Draper, 
Deceased,  Respondent,  v.  Interborough  Rapid  Transit  Companv 
and  Rapid  Transit  Subway  Construction  Company,  Defendants, 
Impleaded  with  National  Conduit  and  Cable  Company, 
Appellant.     (No.  1.) 

First  Department,  February  7,  1908. 

Evidence  —  motion  to  strike  out  —  negligence  —  injury  to  person  riding 
on  train—  liability  of  construction  contractor  obstructing  track — 
erroneous  charge. 

Where  in  an  action  based  on  the  alleged  negligence  of  a  sub-contractor  in 
obstructing  the  track  over  which  the  decedent  was  riding,  a  witness  testified 
that  he  said  to  the  emplo^^ees  of  the  sub-contractor,  "  When  you  fellows  put 
anything  on  the  track  you  want  to  keep  a  light  out  there  a  \vays  from  you, 
about  50  feet.  You  fellows  came  near  wrecking  me  twice,  and  I  don't  want  it 
to  happen  again,"  the  testimony  on  motion  should  be  stricken  out.  It  was  not 
strictly  erroneous  for  the  court  to  deny  the  motion  as  made  as  the  record  does 
not  show  that  it  was  confined  to  the  erroneous  statement  of  wliat  had  occurred 
before. 

A  cable  company  engaged  in  installing  cables  in  the  luterborough  tunnel,  under 
a  contract  with  the  construction  company,  is  not  liable  for  the  death  of  an 
employee  of  the  latter  company  due  to  a  collision  between  a  flat  car  on  which 
he  was  riding  and  a  ladder  left  on  the  track  by  an  employee  of  the  cable  com- 
pany if  the  ladder  was  being  used  in  its  work  and  it  exercised  proper  care  and 
caution  to  warn  others  lawfully  using  the  track  of  the  fact  that  the  track  was 
obstructed. 

The  charge  as  a  whole  examined  and  held  erroneous  on  the  ground  that  the 
jury  may  have  inferred  that  they  were  at  liberty  to  hold  the  cable  company 
liable  merely  because  it  obstructed  the  track. 

Appeal  by  the  defendant,  tlie  National  Conduit  and  Cable  Com- 
l)any5  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
29tli  day  of  April,  1907,  upon  the  verdict  of  a  jury  for  $12,500, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  4th  day 
01  May,  1907,  denying  the  said  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Frank  Yerner  Johiuon^  for  the  appellant. 

James  A.  Allen^  for  the  respondent. 
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Laughlin,  J. : 

This  is  a  statntory  action*  to  recover  for  the  death  of  Frederick  . 
Draper,  alleged  to  have  been  caused  by  the  negligence  of  the  three 
defendants.     A  recovery  has  been  had  against  all ;  but  the  National 
Conduit  and  Cable  Company  has  appealed  on  a  separate  record. 

On  the  27th  day  of  June,  1905,  the  decedent  was  in  the  employ 
of  the  defendant,  the  Rapid  Transit  Subway  Construction  Com- 
pany, and  died  from  injuries  received  while  riding  on  a  flat  car 
through  the  westerly  tube  of  the  Interborough  tunnel,  so  called 
under  the  Harlem  river.     A  reel  upon  which  cable  was  wound  was 
on  the  flat  car  on  which  he  was  riding,  and  was  tipped  over  through 
the  car  striking  a  ladder  resting  upon  the  track,  and  precipitating 
it  against  an  empty  cable  reel  on  the  ground  near  the  tmck,  which 
was  thereby   moved  into  contact  with   the  car.     This  appellaut 
was  engaged  in  the  performance  of  the  work  of  installing  the 
cables  for  conveying  the  electric  current  in  the  septum  between 
the  two   tubes  of  the  tunnel  under  a  contract  with   decedent's 
employer.    Each  subway  track  was  constructed  in  a  steel  tube  fifteen 
feet  six  inches  in  height  and  fourteen  feet  in  width.     The  tubes 
were  parallel,  and  side  by  side,  and  are  described  as  like  the  barrels 
of  a  double-barrel  shot  gun.     In  the  septum,  and  toward  the  top  of 
the  tubes,  there  were  conduits  for  the  cables.     At  the  southerly  end 
of  the  tube  an  employee  of  the  cable  company  was  in  charge  of  a 
winch,  used  for  drawing  the  cables  through  from  the  northerly 
end,  and  he  testified  that  he  had  there  placed  a  red  lantern  on  a 
raised  platform,  about  two  feet  and  a  half  above  the  ground  between 
the  tracks,  to  indicate  that  his  company  was  at  work  in  the  tunnel. 
The  tubes  were  about  640  feet  in  length.     At  the  northerly  end 
of  the  tubes  employees  of  the  appellant  were  preparing  to  pass 
the  cables  through,  and  in  the  westerly  tube,  within  a  few  feet 
of  the  northerly  end  of  it,  they  had  placed  a  ladder  with  the  lower 
end  resting  against  the  easterly  rail  of  the  south-bound  track  which 
had  .already  been  constructed  in  the  tube,  and  the  upper  end  resting 
against  the  septum.     An  empty  reel  lay  upon  the  ground  at  the 
east  side  of  the  track  and  within  a  few  feet  of  the  ladder.     The 
employees  of  the  appellant  were  preparing  to  extend  a  plank  from 
the  ladder  to  the  empty  reel  upon  which  men  might  stand  to  assist 

*t)ee  Ckxie  Civ.  Proc.  §  1902  et  9eq,—  \RKP. 
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in  "  feeding  "  or  passing  the  cables  along  the  condnit ;  and  there  is 
testimony  showing  that  they  had  placed  a  red  lantern  nearby  to  the 
south,  between  tlie  rails  of  the  track,  to  indicate  that  the  track  was 
obstructed.  The  operating  company  had  not  taken  possession. 
The  work  of  construction  was  not  completed  and  no  passenger 
trains  were  yet  running.  Other  contractors  were  working  along 
tlie  track  from  time  to  time  at  different  points.  The  evidence  on 
the  part  of  the  appellant  tends  to  show  that  the  ladder  had  been  so 
placed  about  twenty  minutes  prior  to  the  accident ;  that  occasion- 
ally prior  to  this  time  a  work  train  or  repair  train  came  through 
the  tunnel,  but  that  it  was  always  moved  slowly  and  was  preceded 
by  a  man  on  foot,  with  a  lantern  with  a  white  light  to  give  notice  to 
those  using  the  track,  and  to  enable  them  to  remove  obstructions, 
and  that  it  had  theretofore  been  propelled  by  a  motor  car ;  that 
the  car  on  which  decedent  was  riding  was  on  the  northerly  end  of  a 
train  consisting  of  two  flat  cars  loaded  with  reels  and  a  steam  engine 
which  was  on  the  southerly  end  and  was  moving  the  train  northerly 
through  this  tunnel  at  a  very  rapid  rate  of  speed  without  being  pre- 
ceded by  a  man  on  foot,  as  usual ;  that  no  notice  of  its  approach 
was  given  excepting  by  sounding  the  whistle.  The  evidence  tends 
to  show  that  as  soon  as  the  approach  of  the  train  was  discovered  an 
employee  of  the  appellant  picked  up  the  lantern  with  the  red  light 
which  had  been  placed  between  the  tracks  and  waved  it,  but  that 
the  train  continued  on  at  a  rapid  rate  of  speed  until  after  the  acci- 
dent. The  conductor  was  standing  on  the  northerly  end  of  the 
northerly  flat  car.  He  testified  that  he  did  not  see  the  obstniction 
at  all,  but  that  when  they  came  within  twenty-five  or  fifty  feet  of 
the  northerly  end  of  the  tube  he  saw  a  man  run  out  onto  the  track 
with  a  red  light  and  that  he  signalled  the  engineer  to  stop  but  did 
not  know  whether  the  engineer  acted  upon  it  before  the  accident. 
The  tube  was  lower  in  the  middle  than  at  either  end.  The  engineer 
testified  that  the  speed  was  about  fifteen  miles  an  hour  in  the  mid- 
dle and  was  increased  to  eighteen  on  the  up  grade  coming  out ;  that 
he  heard  the  conductor  shout  and  applied  the  brakes  but  that  it  was 
too  late  to  avoid  the  accident. 

Testimony  was  given  by  two  employees  of  the  Subway  Construc- 
tion Company  that  they  had  passed  through  the  tunnel  about  twenty 
App.  Div.—  Vol.  CXXIV.        23 
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minutes  before  the  accident^  which  occurred  about  nine  o'clock  at 
night,  and  notified  the  employees  of  the  appellant  to  remove  the 
ladder,  reel  and  plank  as  a  train  was  about  to  be  sent  through. 
One  of  those  witnesses,  in  answer  to  a  question  as  to  what  he  said 
to  the  employees  of  the  appellant,  testified  that  he  said :  "  When  you 
fellows  put  anything  on  the  track  you  want  to  keep  a  light  out  there  a 
ways  from  you,  about  50  feet.   *   *   *   You  fellowscame  near  wreck- 
ing me  twice,  and  I  don't  want  it  to  happen  again."     Counsel  for  the 
appellant  duly  moved  to  strike  out  this  answer.     The  motion  was 
denied  and  he  duly  excepted.     Perhaps  this  ruling  was  not  strictly 
erroneous,  owing  to  the  fact  that  the  record  does  not  show  that  the 
request  was  confined  to  the  statement  as  to  what  had  occurred 
before,  and,  therefore,  it  would  not  alone  warrant  granting  a  new 
trial ;  but  this  declaration  was  incompetent  and  most  prejudicial  to 
the  appellant  and  it  should  have  been  stricken  out.    We  are  of 
opinion  that  the  court  erred  in  instructing  the  jury  with  respect  to 
the  liability  of  the  appellant.     Under  thb  charge  it  well  may  be 
that  the  jury  understood  that  they  were  at  liberty  to  hold  the  appel- 
lant on  the  mere  fact  that  its  employees  placed  the  ladder  upon  the 
track  where  a  passing  train  would  come  in  contact  with  it,  and  it  ia 
very  clear  that  they  were  given  to  understand  that  they  might  find 
the  appellant  guilty  of  negligence  for  placing  the  ladder  on  the  track, 
regardless  of  the  precautions  taken  to  guard  against  accidents  there- 
from.    The  evidence  was  conflicting  as  to  whether  it  was  necessary 
for  the  appellant  to  place  the  ladder  upon  the  track  to  properly  do 
this  work.     We  are  of  opinion  that  it  had  a  right  in  the  circumstances 
to  use  the  track  and  to  obstruct  the  track  in  doing  its  work  provided 
it  exercised  proper  care  and  caution  to  warn  others  lawfully  using 
the  track  of  the  fact  that  the  track  was  obstructed,  and  to  enable  it 
to  remove  the  obstruction  when  that  became  necessary  to  permit  a 
train  to  pass.    The  jury  would  have  been  justified  in  finding,  upon 
the  evidence,  that  the  employees  of  the  appellant  had  no  notice, 
actual  or  constructive,  that,  a  train  was  to  be  sent  through  tlie  tube 
at  that  time  until  they  heard  4;he  whistle.     If  so,  Ihey  certainly  had 
the  right  to  use  the  track  in  doing  their  work,  and  the  precaution 
which  they  took  in  placing  a  red  light  between  the  tracks  at  the  south- 
erly end  of  the  tube,  if  it  was  so  placed,  and  in  placing  a  red  light 
between  the  tracks  near  where  the  work  was  being  done,  would  have 
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warranted  the  jary  in  exonerating  them  from  the  charge  of  negli- 
gence, especially  if,  as  the  evidence  tends  to  show,  a  train  had  never 
before  been  sent  through  rapidly  or  without  being  preceded  by  a 
man  on  foot  to  give  warning.  The  court  first  instructed  the  jury 
that  **  If  the  Cable  Company  through  its  servants  placed  an  obstruc- 
tion on  the  tracks  that  were  running  through  that  tunnel,  and  if  in 
placing  that  obstruction  it  was  negligent  and  careless  in  so  doing," 
if  the  obstruction  caused  the  accident,  "  the  Cable  Company  must 
be  held  responsible  for  its  failure  to  exercise  reasonable  and  due 
care  and  caution  with  regard  to  the  placing  of  obstructions  on  the 
track."  The  court  also  said  to  the  jury  that  if  the  appellant  "  placed 
that  wire  reel  upon  the  tracks  in  a  place  of  danger  that  imperiled  the 
safety  of  the  passing  train,  then  the  Cable  Company  must  be  held 
responsible  for  its  failure  to  observe  due  care  and  caution  in  the 
handling  of  its  materials  and  the  using  of  its  appliances ;  and  if  because 
of  that  fact "  the  decedent  was  killed  "  it  must  be  held  responsible 
for  the  consequences."  This  in  effect  was  an  instruction  that  placmg 
the  ladder  upon  the  track,  and  leaving  the  empty  reel  near  the 
track,  constituted  a  failure  on  the  part  of  the  appellant  to  observe 
due  care  and  caution,  as  matter  of  law.  Later  on  the  court  said  to 
the  jury :  "  As  to  the  Cable  Company,  I  substantially  repeat  what  I 
have  said  before,  that  if  they  by  their  acts  of  omission,  or  commis- 
sion, or  negligence,  placed  obstructions  upon  or  near  the  track  so  as 
to  be  dangerous  to  trains,  that  they  might  reasonably  expect  to 
come  along  those  tracks,  whatever  the  consequences  that  followed 
their  acts  they  must  be  held  liable,  and  if  the  death  of  the  deceased 
was  one  of  those  consequences,  they  must  be  held  to  answer." 
Connsel  for  the  appellant  duly  excepted  to  the  charge  of  the  court 
on  this  subject.  Later  on,  it  is  true,  the  court  said :  "  And  if  you 
find  that  the  Cable  Company  was  guilty  of  an  act  of  negligence  in 
placing  the  ladder  where  it  did,  without  taking  proper  precautions 
to  warn  approaching  trains,  or  placing  the  reel  where  it  did  without 
taking  proper  precautions  to  warn  approaching  trains,  you  will  hold 
it  responsible  for  its  acts  of  negligence." 

We  think  the  charge  was  erroneous  and  did  not  fairly  present  to 
the  jury  the  conditions  upon  which  the  liability  of  the  appellant 
could  properly  be  predicated.  The  error  was  not  cured  by  tlie 
farther  charge  at  the  request  of  the  appellant  that  its  employees  had 
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the  same  riglit  to  use  the  space  inclosed  by  the  walls  of  the  tannel 
for  the  proper  performance  of  their  work  as  had  the  operators  of 
the  work  trains  or  any  other  workmen  engaged  npon  the  construc- 
tion of  the  tunnel  and  railroad,  which  the  court  charged  ^^  subject 
to  the  instructions  I  have  given  you,  but  that  they  were  bound  to 
exercise  due  care  and  caution  in  the  handling  of  their  appliances, 
etc.,"  to  which  modification  exception  was  also  duly  taken,  for  the 
court  thereafter  declined  to  charge  the  jury  at  the  request  of  coun- 
sel for  the  appellant,  that  it  could  not  be  held  liable  on  the  mere 
fact  that  it  had  obstructed  the  track,  and  exception  was  duly  taken 
to  such  refusal.  The  court  also  declined  to  instruct  the  jury  that 
the  employees  of  the  appellant  had  a  right  to  rely  upon  the  usual 
and  customary  notice  and  warning  of  the  approach  of  a  train,  and 
that  without  such  notice  or  warning  it  could  not  be  charged  with 
negligence  for  not  removing  the  obstructions  prior  to  the  approach  of 
the  train,  unless  it  had  knowledge  of  its  approach.  This  may  not  have 
been  error,  for  it  was  quite  likely  a  question  for  the  jury.  Counsel  for 
appellant,  however,  thereupon  again  requested  the  court  to  instruct 
the  jury  that  the  mere  fact  that  the  track  was  obstructed  by  the  work 
which  appellant  was  doing  "  is  not  sufficient  upon  which  to  predicate 
negligence  on  the  part  of  that  company,"  to  which  the  court  replied : 
"  I  have  disposed  of  that  request  already,  and  I  will  make  no  fur- 
ther ruling  than  I  have,"  and  a  fur*^^^\er  exception  was  taken.  As 
already  observed,  the  jury  may  have  inferred  that  they  were  at  lib- 
erty to  hold  the  appellant  merely  because  it  obstructed  the  tracks 
and  in  any  event  it  is  probable  that  they  understood  that  they  were 
at  liberty  to  hold  appellant  for  negligence  in  putting  the  ladder  on 
the  track  no  matter  what  precautions  were  taken  to  warn  or  discover 
an  approaching  train. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event 

Patterson,  P.  J.,  McLaijohlin  and  Houghton,  JJ.,  concurred. 

Ingraham,  J.  (concurring) : 

I  concur  in  the  reversal  of  this  judgment,  because  I  do  not  think 
that  the  evidence  justified  a  verdict  that  the  defendant  or  its 
employees  were  negligent.  The  tunnel  was  not  in  operation  except 
for  the  transportation  of  material  used  in  the  construction  of  the 
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road.  The  appellant  was  doing  work  in  the  tnnnel,  was  jastified 
in  making  snch  use  of  it  as  was  necessary  for  the  proper  completion 
of  the  work,  and  its  employees  had  the  right  to  assume  that  before 
any  of  these  irregular  trains  were  operated  some  notice  would  be 
given.  Under  such  circumstances  it  was  not  negligent  to  place  a 
ladder  upon  the  track,  especially  where  it  appeared  by  the  undis- 
puted evidence  that  a  red  lantern  was  placed  at  some  distance  from 
where  the  men  were  at  work.  I  think,  therefore,  that  a  verdict 
a^nst  this  appellant  was  against  the  weight  of  evidence,  and  for 
that  reason  the  judgment  should  be  reversed. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


Sarah  A.  Draprr,  as  Administratrix,  etc.,  of  Frederick  Draper, 
Deceased,  Respondent,  v.  Interborough  Kapid  Transit  Com- 
pany and  Rapid  Transit  Subway  Construction  Company, 
Appellants,  Impleaded  with  National  Conduit  and  Cable 
Company,  Defendant.     (No.  2.) 

First  Department,  February  7,  1908. 

Appeal  ~  reversal  ae  to  one  of  several  defendants  ~  effect  on  others  — 
neg^ligence  —  railroads — evidence  —  ii^ury  to  employee  of  contractor — 
joint  tort  feasors  —  issues  confused — reversal  as  to  alL 

A  reversal  as  to  one  defendant  in  an  action  for  personal  injuries  brought  against 
three  defendants  does  not  necessitate  a  reversal  as  to  all  where  the  acts  of 
negligence  with  which  each  defendant  is  charged,  while  contributing  to  the 
injary,  are  separate  and  distinct. 

In  an  action  against  a  railroad  company  and  a  construction  company  engaged  in 
bailding  a  tunnel  for  it,  for  injuries  to  an  employee  of  the  construction  com- 
pany while  riding  on  cars  owned  by  the  railroad  company,  it  is  error  to  exclude 
evidence  offered  by  the  latter  company  with  a  view  to  establishing  that  at  the 
time  of  the  accident  it  had  loaned  the  train  to  the  construction  company  and 
that  the  engineer  and  conductor  were  not  in  its  employ  but  employed  by  the  con- 
struction company  and  acting  under  its  direction  in  taking  the  train  through 
the  tunnel  where  the  accident  occurred. 
It  was  also  error  to  exclude  evidence  offered  to  show  that  the  railroad  company 
bad  not  accepted  the  tracks  north  of  a  specified  point,  which  was  located  south 
of  the  scene  of  the  accident,  and  that  it  was  not  operating  trains  over  those 
tracks  at  or  prior  to  the  time  of  the  accident. 
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The  plaiDtifl  by  Joining  three  defendants  in  a  single  action  having  so  conftued 
the  issues  that  it  was  difficult  for  the  jury  to  fairly  weigh  the  evidence  against 
each,  and  the  trial  court  having  overlooked  certain  material  considerations 
in  instructing  the  jury  with  respect  to  the  facts  upon  which  the  liability  of 
each  defendant  depended,  and  it  being  impossible  to  know  upon  what  act  of 
negligence  the  construction  company  is  held,  justice  requires  that  a  new  trial 
be  granted  to  each  defendant. 

Separate  appeals  by  the  defendants,  the  Interborongh  "Rapid 
Transit  Company  and  the  Rapid  Transit  Subway  Constrnction 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiiBF,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  29th  day  of  April,  1907,  upon  the  verdict  of  a  jury 
for  $12,500,  and  also  from  respective  orders  entered  in  said  clerk's 
office  on  the  7th  day  of  May,  1907,  and  on  the  17th  day  of  May, 
1907,  respectively,  denying  said  defendants'  respective  motions  for 
a  new  trial  made  upon  the  minutes. 

John  F,  Mclntyre  [J,  Osgood  Nichols  and  Louis  S.  Oarpent&r 
with  him  on  the  brief],  for  the  appellants. 

James  A.  AUeriy  for  the  respondent. 

Lauohlin,  J. : 

This  is  a  statutory  action*  to  recover  for  the  death  of  Frederick 
Draper,  alleged  to  have  been  caused  by  the  negligence  of  the 
three  defendants,  and  there  had  been  a  recovery  against  all.  The 
National  Conduit  and  Cable  Company  took  a  separate  appeal  and 
prepared  a  separate  record.  Its  appeal  was  argued  and  is  to  be 
decided  herewith.  On  that  appeal  we  have  decided  that  errors 
prejudicial  to  the  appellant  were  committed  and  we  have  reversed 
the  judgment  and  order  and  directed  a  new  trial.  {Drofper  v. 
Intei'horough  Rapid  Transit  Co.^  No.  1,  124  App.  Div.  351.) 

Our  attention  was  drawn  by  the  points  of  one  of  the  appellants 
to  the  case  of  Bamberg  v.  Tnternatiorud  Mailway  Company  (121 
App.  Div.  1),  and  it  is  claimed  upon  the  authority  of  that  decision 
that  the  reversal  as  to  one  of  these  defendants  requires  a  reversal  as 
to  all.  If  so,  of  course  it  is  immaterial  whether  or  not  errors  were 
committed  prejudicial  to  the  appellants  in  this  record.  In  the  Bam- 
lerg  case,  the  plaintiff  charged  that  he  sustained  personal  injuries 

♦See  Code  Civ.  Proc.  §  1903  et  wg.—  [Rep. 
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through  the  negligence  of  both  defendants.     The  plaintiff  was  a 

passenger  on  a  street  car  and  he  was  injured  bj  a  collision  between 

the  street  car  operated  by  the  International  Kailway  Company  and 

a  delivery  wagon  owned  by  and  engaged  in  the  business  of  tlie  indi- 

vidaai  defendants.    That  case  is  not  distinguishable  from  this  on 

the  facts ;  but  the  decision  is  the  only  authority,  precisely  in  point, 

to  which  our  attention  has  been  called  or  which  has  been  found. 

The  far-reaching  consequences  of  the  decision  which  is  not  in  accord 

with  the  long-existing  practice  in  the  courts  of  this  State  make  us 

hesitate  to  follow  it.     It  is  based  upon  the  rule  that  there  can  be 

only  one  final  judgment  in  an  action  at  law.     In  iXxe  Bamberg  case, 

and  in  this,  the  acts  of  negligence  with  which  each  defendant  is 

charged  are  separate  and  distinct.     Tlie  law  permits  the  injured 

party  to  join  all  who  negligently  contribute  to  the  injury  in  one 

action.     Where  the  separate  and  distinct  acts  of  negligence  of  each 

contribute  to  produce  the  injury  the  parties  may  be  sued  separately 

or  may  be  joined.     If  the  Bamherg  decision  be  sound,  then  it  must 

follow  either  that  the  court  may  not  dismiss  the  complaint  as  to  one 

defendant  upon  the  ground  that  no  negligence  has  been  shown 

against  him  and  send  the  case  to  the  jury  as  to  the  other,  and  a 

jury  may  not  find  in  favor  of  one  defendant  and  against  another 

without  rendering  the  defendant  thus  exonerated  either  by  the  court 

or  jury  subject  to  a  new  trial  in  case  the  court  at  the  trial  or  on 

appeal  grants  a  new  trial  as  to  the  defendant  held  liable  by  the  jury 

without  affording  him  an  opportunity  to  be  heard,  even  though 

no  motion  for  a  new  trial  be  made  as  against  the  party  relieved  of 

liability  and  as  to  him  no  appeal  was  taken.     This,  I  think,  has  not 

heretofore  been  the  understanding  of  the  law  either  by  the  courts  or 

by  the.  legal  profession.    I  am  of  opinion  that  it  would  be  better  to 

deem  the  action  severed  in  such  case,  since  severance  is  authorized 

(Code  Civ.  Proc.  §§  456,  1205 ;  Stedel^er  v.  Bernard,  102  N.  Y. 

327 ;  Lawton  v.  ParUidge^  111  App.  Div.  8 ;  NewhurghSav.  Bank 

V.  Town  of  Woodbury,  64  id.  305 ;  Rappaport  v.  Werner^  34  id. 

525 ;  Stimaqn  v.  Van  Pelt,  66  Barb.  151 ;  Camhlos  v.  Butterfidd, 

15  Afct.  Pr.  l'N.  S.]  197 ;  Luce  v.  Alexander,  4  Civ.  Proc.  Rep. 

428),  to  obviate  the  rule  that  only  one  judgment  may  be  entered, 

than  to  adopt  the  rule  laid  down  by  the  Appellate  Division  in  the 

fourth  departraeni  in  the  Bamherg  casci,  for  it  is  manifest  that  the 
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rights  of  the  defendants  thus  joined  require  that  the  courts  and 
Junes  shall  be  at  liberty  to  decide  separately  iigainst  each  upon  the 
facts  presented  with  respect  to  his  negligence.  This  cannot  be  done 
under  the  rule  announced  in  the  Bamberg  case,  and  the  logical 
result  of  that  rule  is,  I  think,  that  where  two  or  more  tort  feasors 
are  joined,  although  the  negligence  of  each  be  predicated  upon 
different  facts,  there  can  be  no  recovery  against  any  one  or  more 
unless  a  cause  of  action  against  all  be  established,  and  the  recovery 
must  be  had  and  sustained  against  all  or  none.  This  was  the  rule 
at  common  law,  but  it  no  longer  obtains.  (See  Code  Civ.  Proc. 
§§  456,  1205,  and  cases  supra,)  It,  therefore,  in  my  opinion, 
becomes  necessary  to  consider  these  appeals  upon  the  merits. 

The  action  is  not  brought  under  the  Employers'  LiabiUty  Act.* 
Upon  the  trial  counsel  for  plaintiff  stated  that  his  claim  with  refer- 
ence to  the  negligence  of  tlie  Subway  Construction  Company  was 
its  failure  to  provide  decedent  with  a  reasonably  safe  place  in  which 
to  do  his  work,  and  that  the  claims  against  the  Interborough  Com- 
pany were  that  it  was  in  charge  of  this  train  through  its  engineer 
and  conductor,  and  was  running  the  train  at  an  unlawful  and  negli- 
gent rate  of  speed  and  failed  to  take  proper  precautions  to  deter- 
mine whether  the  track  was  clear,  and  failed  to  light  the  tunnel. 
The  Interborough  Company  conceded  that  the  engine  and  flat  cars 
belonged  to  It,  and  that  the  engineer  and  conductor  were  in  its 
employ  for  the  purpose  of  running  passenger  trains  from  One 
Hundred  and  Forty-fifth  street,  southerly,  but  contended  that  they 
were  not  in  its  employ  in  using  the  engine  at  the  time  in  question* 
It  claimed  that  the  engine  had  been  loaned  to  the  Subway  Con- 
struction Company  —  pursuant  to  some  agreement  not  clearly 
shown  —  and  that  the  engineer  and  conductor  were  in  that  com- 
pany's employ,  acting  under  its  direction  and  in  its  pay  in  taking 
this  train  through  the  tunnel.  With  a  view  to  establishing  these 
facts,  it  endeavored  to  show  by  competent  evidence  that  the  engi- 
neer and  conductor  were  not  paid  by  it  for  the  work  performed  by 
them  on  the  night  in  question  in  using  the  engine  to  transport  the 
flat  cars  with  reels  of  cables  for  the  use  of  the  construction  com- 
pany, and  that  they  were  paid  by  the  construction  company.  This 
evidence  was  excluded,  and  counsel  for  the  Interborough  Company 

*  Laws  of  1902,  chap.  600.—  [Rep. 
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dulj  excepted.  The  learned  counsel  for  the  respondent  contends 
tliat  this  evidence  was  immaterial  nnless  it  was  shown  in  connection 
therewith  that  the  Interborongh  Company  did  not  control  or  direct 
the  train.  The  evidence  shows  that  the  cars  were  loaded  in  the 
yards  of  the  Interborongh  Company  at  One  Hundred  and  Forty- 
eighth  street  by  employees  of  the  construction  company ;  that  the 
cars  were  then  taken  by  the  engine  down  to  One  Hundred  and 
Forty-second  street,  and  that  at  this  point  one  Curran,  who  was  a 
dispatcher  of  trains  in  the  employ  of  the  Interborongh  Company  at 
its  One  Hundred  and  Forty-fifth  street  station,  informed  the  con- 
ductor, in  substance,  that  the  way  was  clear  and  to  get  on  the  front 
end  and  take  the  train  through  the  tunnel.  The  tunnel  was  some 
blocks  to  the  northeast.  Curran  alAO  so  informed  an  employee 
of  the  Subway  Construction  Company  who  had  alighted  from 
one  of  the  cars  for  the  purpose  of  preceding  the  train  through 
the  tunnel,  but  by  whose  direction,  if  any,  does  not  appear.  It 
appears,  according  to  the  evidence  introduced  in  behalf  of  these 
appellants,  that  one  De  Wyrall,  who  was  in  the  employ  of  the 
construction  company  and  had  full  charge  of  the  concrete  con- 
struction, including  ordering  and  directing  trains  for  the  transporta- 
tion of  material  for  use  in  his  work,  but  not  of  this  crew  on  the 
flat  cars,  had  come  through  the  tunnel  from  the  north  and  had 
within  twenty  minutes  before  the  accident  notified  the  employees 
of  the  cable  company  to  remove  the  ladder,  plank  and  reel  from 
the  vicinity  of  the  track  as  he  was  about  to  let  a  cable  train  through, 
and  that  thereafter  and  before  the  train  was  sent  through  informed 
Curran  that  the  way  was  clear  and  he  could  let  this  tmin  go  through. 
It  appears  by  the  testimony  of  Merritt,  superintendent  of  operation 
for  the  Interborongh  Company,  that  after  the  train  left  One  Hun- 
dred and  Forty-second  street  it  was  not  directed  or  controlled  by 
his  company,  and  that  from  time  to  time  he  received  requisitions 
from  the  construction  company  for  motors  and  trains.  This  evi- 
dence indicates  that  the  employees  of  the  construction  company 
must  at  least  have  directed  with  respect  to  the  destination  of  the  trains. 
The  court  also,  on  objection  of  counsel  for  plaintiffs,  excluded  evi- 
dence offered  by  the  Interborongh  Company  to  show  that  it  had  not 
accepted  the  tracks  noitherly  of  One  Hundred  and  Forty-fifth 
Btreet)  and  that  it  was  not  operating  trains  over  those  tracks  at  or 
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prior  to  the  time  of  the  accident.  We  are  of  opinion  that  the  court 
erred  in  exclnding  evidence  on  these  two  subjects.  The  Interbo^ 
ongh  Company  could  not  prove  its  entire  case  at  once.  It  was  com- 
petent for  it  to  prove  these  facts,  both  as  tending  to  show  that  the 
condnctor  and  engineer  were  not  in  its  employ  or  acting  as  its  agents 
or  servants  at  that  time,  and  even  if  they  were  it  was  competent 
for  it  to  show  that  the  tracks  were  still  in  possession  and  charge  of 
the  construction  company  which,  with  evidence  that  thtf  train  was 
sent  through  at  that  time  on  the  information  imparted  to  the  train 
dispatcher  of  the  Interborough  Company  by  De  Wyrall,  an  employee 
of  the  construction  company  who  had  charge,  as  has  been  seen  of 
the  concrete  construction,  would  have  tended  strongly  to  relieve  it 
from  the  charge  of  negligence. 

We  are  of  opinion  also  that  there  must  be  a  reversal  as  to  the 
construction  company.     Where,  as  here,  three  different  defendants 
are  joined  in  an  action  in  which  each  of  them  is  charged  with  sepa- 
rate acts  of  negligence,  the  facts  relating  to  which  are  somewhat 
intricate  and  complicated,  it  is  important  that  the  jury  should  be 
clearly  instructed  with  respect  to  the  facts  upon  which  the  liability 
of  each  depends.    The  learned  trial  justice  apparently  realized  this 
and  endeavored  to  present  the  case  to  the  jury  so  that  they  would 
understand  the  nature  of  the  charge  against  each  defendant,  but 
the  case  presents  so  many  phases  that  he  overlooked  some  very 
material  considerations.     If  the  conductor  and  engineer  *vere  in  the 
emplcy  of  the  Interborough  Company  and  the  train  was  bemg 
operated  by  it  then,  manifestly,  the  construction  company  would  ^ 
not  be  liable  for  their  negligence  in  operating  the  train  with  respect 
to  speed,  signals  or  keeping  a  proper  lookout,  and  if,  on  the  other 
hand,  the  tram  was  being  operated  by  the  construction  company  the 
engineer  and  the  conductor  would  be  coemployees  of  the  decedent 
for  whose  negligence  it  would  not  be  liable.    Neither  of  these 
matters  was  specifically  alluded  to  m  the  main  charge,  but  at  request 
of  counsel  for  appellants  the  court  did  instruct  the  jury  that  if  the 
train  was  being  operated  by  the  construction  company,  the  engineer 
and  condnctor  would  be  coemployees  of  the  decedent.    If,  as  testi- 
fied to  by  two  witnesses  for  the  construction  company,  the  employees 
of  the  cable  company  were  notified  that  the  tram  was  to  be  sent 
through,  and  were  directed  to  remove  obstructions  that  thejr  had 
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placed  upon  the  track,  and  they  observed  that  this  was  done  and 
the  train  was  sent  through  within  twenty  minutes  thereafter  by  the 
Interborongh  Company,  with  its  conductor  and  engineer  in  charge, 
it  is  difficult  to  discover  any  theory  of  the  evidence  on  which  the 
liability  of  the  construction  company  could  be  predicated.  It  cer- 
tainly could  not  then  be  said  to  be  guilty  of  negligence  in  not  pro- 
viding a  safe  place  for  decedent  to  perform  his  duties  of  employ- 
ment. The  negligence  then  would  be  on  the  part  of  those  in  charge 
of  the  train  and  of  the  employees  of  the  cable  company.  The 
plaintiff  in  joining  the  three  defendants  in  a  single  action  has  so 
confused  the  issues  that  it  is  difficult  for  a  jury  to  fairly  weigh  the 
evidence  against  each  defendant ;  and  it  is  impossible  for  us  to  know 
npon  what  act  of  negligence  the  construction  company  has  been 
held.  We  are  of  opinion  that  justice  requires  that  a  new  trial 
shonld  be  granted  as  to  each  defendant. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  one  bill  of  costs  to  appellants  to  abide  the 
event. 

Patterson,  P.  J.,  iNORAHAMt  McLaughlin  and  Houghton,  J  J. 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lants to  abide  event. 


Cuban  Production  Company,  Appellant,  v,  Jose  Francisco 
EoDRiGUEZ,  Bespondent. 

First  Department,  February  7,  1908. 

Specific  performance  —  contract  requiring  foreign  legkl  proceeding's. 

• 
The  court  will  not  decree  the  specific  performance  of  ao  agreement  under  a  con- 
tract for  sale  of  lands  located  in  Cuba  which  requires  the  defendant  to  procure 
an  oiBcial  survey  of  the  premises  where,  in  order  to  obtain  such  survey,  he 
would  have  to  go  to  the  island  of  Cuba  and  institute  legal  proceedings  and 
remain  there  during  the  pendency  of  such  proceedings  and  there  is  no  cer- 
tainty that  he  could  within  a  given  time,  or  ever,  obtain  such  survey.  The 
court,  not  being  able  to  control  the  proceedings,  will  not  require  the  defendant 
to  institute  and  ccHitrol  them. 
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Appeal  bj  the  plaintiiBF,  the  Cuban  Production  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  18th 
day  of  June,  1907,  upon  the  decision  of  tlie  court,  rendei-ed  after  a 
trial  at  the  New  York  Special  Term,  dismissing  the  complaint  upon 
the  merits. 

Charles  S.  Carrington^  for  the  appellant. 

J,  Hampden  Dougherty^  for  the  respondent. 

Laughlin,  J. : 

Tlie  action  is  brought  to  enforce  the  specific  performance  by  the 
defendant  of  a  single  provision  of  a  contract  by  which  he  and  others 
were  to  convey  to  the  plaintiff  two  certain  plantations  known  as 
"  San  Jose  de  Bayatabo  "  and  "  Las  Mercedes  del  Montelvan  "  in  the 
province  of  Puerto  Principe,  in  the  island  of  Cuba,  containing 
2,666f  acres  of  land  more  or  less.  The  contract  is  in  w^riting  and 
was  executed  on  or  about  the  25th  day  of  January,  1901.  The 
parties  thereto  are  the  plaintiff,  a  corporation  duly  incorporated 
under  the  laws  of  Delaware,  and  the  defendant  and  his  mother  and 
two  stepbrothers,  who  derived  their  title  and  interest  through  one 
Mateo  C.  Eodriguez,  the  father  of  the  defendant,  who  died  in  the 
year  1880,  seized  of  the  premises  in  question.  The  purchase  price 
specified  in  the  contract  is  $70,000,  $10,000  of  which  was  to  be  paid 
in  the  capital  stock  of  the  plaintiff,  which  had  already  been  deliv- 
ered to  two  of  the  vendors  as  payment  on  account  of  a  former  con- 
tract for  the  sale  thereof,  bearing  date  the  14:th  day  of  September, 
1899,  and  the  balance  to  be  paid,  $5,000  in  cash  and  $55,000  in  the 
capital  stock  of  the  plaintiff  *'  upon  the  delivery  of  proper  deed  or 
deeds  and  a  record  title  "  as  therein  provided.  The  covenant  on  the 
part  of  the  defendant,  the  specific  performance  of  which  is  sought 
in  tliis  action,  and  the  material  provisions  of  the  contract  relating 
thereto  are  as  follows : 

"Jose  F.  Eodriguez,  one  of  the  parties  of  the  first  part,  for  him- 
self, liis  heirs,  assigns,  executors  and  administrators,  individnally 
covenants  and  agrees  with  the  party  of  the  second  part  to  forthwith 
and  in  the  quickest  practicable  possible  time  to  commence  and  take 
such  steps  as  may  be  necessary  to  enabb  the  parties  of  the  first  part 
to  give  the  deeds  as  hereinbefore  mentioned,  and 
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"In  consideration  of  same,  the  party  of  the  second  part  covenants 
and  agrees  to  advance  to  the  said  Jose  F.  Kodriguez  such  snm  and 
snms  of  money  as  may  be  necessary  to  effect  tlie  same  up  to  a  sum 
not  exceeding  One  Tlionsand  Dollars,  and  it  is  mutually  covenanted 
and  agreed  by  and  between  the  said  Jose  F.  Rodriguez  and  the 
party  of  the  second  part  that  all  such  sum  or  sums  of  money  so 
advanced  shall  be  deducted  from  the  aforesaid  Five  Thousand 
Dollars  to  be  paid  to  the  sai(^  Jose  F.  Kodriguez,  and  shall  be 
applied  as  a  payment  on  account  of  said  Five  Thousand  Dollars  in 
cash." 

These  are  the  only  provisions  with  respect  to  the  time  within 
which  the  title  should  be  perfected  and  deeds  tendered.  The  par- 
ties evidently  contemplated  that  considerable  time  would  intervene, 
for  it  was  expressly  provided  that  the  plaintiff  should  be  at  liberty 
to  take  immediate  possession  of  the  property,  and  it  did  take  posses- 
aon  in  the  fall  of  1902.  The  evidence  shows  that  good  title  to  the 
premises  could  not  be  given  and  recorded  until  they  were  officially 
surveyed,  and  that  this  was  one  of  the  things  that  the  defendant  obli- 
gated himself  to  have  done ;  but  the  evidence  fails  to  show  whether 
it  was  the  only  step  contemplated  to  be  done  by  him  under  his 
special  agreement. 

It  does  not  appear  that  either  party  was  very  active  or  diligent 
with  respect  to  the  performance  of  this  special  agreement.  The 
plaintiff  never  formally  tendered  any  money  to  the  defendant  for 
the  expenses  of  the  survey,  but,  on  the  other  hand,  we  are  of  the 
opinion  that  the  evidence  does  not  sustain  the  finding  that  the 
defendant  demanded  the  payment  of  the  money  for  the  expenses, 
which  was  refused  by  the  plaintiff.  That  fact  is,  however,  quite 
immaterial,  lor,  as  we  view  the  case,  it  is  not  one  in  which  a  specific 
performance  should  be  decreed.  It  appears  by  the  evidence  that  the 
deeds-conveying  the  interests  of  the  parties  could  be  lawfully  executed, 
although  they  could  not  bo  recorded  without  an  official  survey.  The 
action,  however,  is  not  to  compel  a  specific  performance  of  the 
contract  with  respect  to  conveying  the  premises.  The  allegations 
of  the  complaint  and  the  prayer  for  relief  confine  the  action  to  a 
demand  for  specific  performance  of  this  special  agreement  on  the 
part  of  the  defendant.  It  appears  by  the  evidence  that  there  are 
two  forms  of  ofiScial  surveys,  one  of  which  embraces  merely  the 
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land  in  question,  and  the  other  embraces  the  entire  tract  embraced 
in  the  original  royal  grant,  known  as  a  "  f undo."     It  appears  that 
the  heirs  of  a  party  receiving  a  grant  from  the  crown,  instead  of 
each  taking  a  certain  number  of  acres  by  agreement,  would  appraise 
the  value  of  the  land  and  each  would  then  takiB  his  percentage  of 
the  total  in  value  "  in  possession  "  or  so  many  ^^jpesos  deposesion;  " 
and  each  would  settle  in  a  different  place,  called  a  "  sitio,"  without 
a  survey,  and  cultivate  that  section  as  his  own.     As  each  heir  died 
the  same  practice  follows ;  and  each  might  also  sell  off  a  percentage 
of  the  valuation  allotted  to  him  as  so  many  "  dollai*s  in  possession  " 
or  "  pesos  do  posesion."     This  practice  continued  until  the  enact- 
ment of  the  new  recording  statute.     It  was  evidently  enacted  under 
the  American  rule  in  Cuba.     The  statute  with  respect  to  the  sur- 
veys is  not  set  forth,  but  the  testimony  of  a  duly  licensee!,  attorney 
in  the  island  of  Cuba  indicates  that  it  is  a  summary  proceeding  in 
court  by  which  interested  parties  receive  notice  and  are  required  to 
appear  before  the  court  or  official  surveyor,  and  the  determination 
with  respect  to  the  division  lines  between  the  respective  owners 
becomes  binding  upon  all  who  are  duly  summoned  subject  to  a  right 
of  appeal  which  apparently  exists.     It  does  not  clearly  appear 
whether  it  will  suffice  to  have  aa  official  survey  of  the  premises 
occupied  by  the  defendant's  father  only  on  notice  to  the  immediate 
abutters  or  whether  it  will  be  necessary  to  officially  survey  the 
entire  "fundo"  of  which  it  is  a  part ;  J)ut  it  tends  to  show  that  an 
official  survey  of  the  entire  **  fundo  "  may  be  necessary.     Appar- 
ently the  proceeding  for  an  official  survey  may  only  be  demanded 
by  an  heir  or  person  directly  deriving  title  through  the  former 
owner.     Although  the  law  does  not  require  that  the  party  calling 
for  the  official  survey  should  be  present,  it  is  manifest  that  the 
proper  protection  of  his  rights  and  interests  may  require  his  pi'es- 
ence ;  and  it  appeara  that  the  defendant  could  not  with  safety  remain 
away  during  the  proceeding.     If  it  were  a  proper  ease  for  a  decree 
of  specific   performance,  the  plaintiff,  being  in  possession,   might 
perhaps  be  relieved  from  its  failure  to  tender  to  the  defendant  the 
money  for  his  expenses  in  making  the  survey,  as  provided  in  the 
contract.     We  are  of  opinion,  however,  that  the  court  should  not 
attempt  to  enforce  the  specific  performance  of  a  contract  of  this 
kind.     The  court  should  not  make  a  decree  where  it  is  not  dear 
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that  it  may  be  carried  into  effect.  The  court  cannot  superviae  this 
survey.  There  is  no  certainty  that  the  defendant  could  within  a 
given  time  or  ever  obtain  an  oflBcial  survey  by  which  good  title  to 
the  premises  could  be  given  and  recorded,  and  the  court  flhould  not 
make  a  decree  that  would  require  hitn  to  go  to  the  island  of  Cuba 
and  there  institute  proceedings  of  a  legal  nature  and  be  responsible 
for  the  final  determination  thereof,  which  necessarily  must  rest  with 
others.  As  this  court  cannot  control  the  proceedings  it  should  not 
command  the  defendant  to  institute  and  control  it. 

It  follows,  therefore,  tliat  the  judgment  should  be  affirmed,  with 
costs. 

Pattkbson,  p.  J.,  Ingkaham,  McLaughlin  and  Houghton,  JJ., 
coDcurred. 


Judgment  affirmed,  with  costs. 


Lucy  Estelle  Pelton,  Plaintiff,  v.  Geobgb  H.  Maot  and  George 
B.  Phelps,  Jr.,  as  Executors  of  and  Trustees  under  the  Last  Will 
and  Testament  of  Oliver  S.  Carter,  Deceased,  Defendants. 

First  Department,  February  7, 1906. 

Wills  —  trust  during  life  of  beneficiary's  husband  —  effect  of  diyorce  ^ 
stipulation  —  construction. 

A  statement  in  a  submission  of  controyersy  on  an  agreed  case  that  a  wife 
obtained  an  absolute  divorce  from  her  husband  in  this  State  and  that  he  after- 
wards married  another  person  and  is  now  her  lawful  husband  is  a  stipulation 
in  part  of  a  legal  conclusion,  but  since  the  marriage  could  have  taken  place 
lawfully  without  this  State  the  stipulation  should  be  accepted  as  proof  x)f  that 
fact. 

Under  a  wiL  giving  specified  sums,  of  equal  amounts,  to  each  of  testator's 
daughters  and  providing  that  the  bequest  to  one  of  the  daughters  in  case  her 
husband  should  be  living  at  the  time  of  testator's  death  should  be  invested 
and  the  income  paid  to  her  during  her  husband's  life,  and  upon  his  death  the 
principal  to  be  paid  to  her.  the  trust  is  not  terminated  upon  her  obtaining  an 
absolute  divorce  from  her  husband  and  his  remarrying. 

Submission  of  a  controversy  npon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 
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Percy  Z.  Klock^  for  the  plaintiff. 

William  M.  Hillj  for  the  defendant. 

tAUGHLIN,'3".  : 

The  single  question  of   law  presented   by   this  submission   is 
whether  a  trust  created  by  the  last  will  ^and  testament  of  Oliver 
S.  Carter,  deceased,  for  the  benefit  of  the  plaintiff,  who   is  bis 
daughter,  has  terminated.     The  precise  question  is  whether  tbe 
trust  winch  has  been  expressly  created  to  last  during  the  life  of  her 
husband  has  terminated  during  his  lifetime  by  her  obtaining  a 
divorce  from  him  and  his  remarrying  again.     By  the  8th  clause  of 
the  will  the  testator  gave  a  legacy  of  $30,000  to  each  of  his  four 
daughters,  payable  at  the  expiration  of  two  years  after  his  death. 
"With  respect  to  the  legacy  to  the  plaintiff  he  expressly  provided 
as  follows :  "  In  case,  however,  the  husband  of  my  daughter,  Lucy 
Estelle  Pelton,  shall  be  living  at  the  time  of  my  decease,  I  direct 
that  the  amount  of  her  legacy  of  Thirty  thousand  dollars  ($30,000) 
shall  be  invested  by  my  said   executors  in  safe  income-bearing 
securities,  and  the  income  derived  therefrom  shall  be  paid  to  her 
quarterly  during  her  said  husband's  lifetime,  and  upon  his  death 
this  limitation  shall  cease,  and  the  said  sum  of  Thirty  thousand  dol- 
lars ($30,000)  shall  be  payable  to  her."    No  other  provision  of  tbe 
will  relates  to  the  disposition  of  this  fund  in  which  the  plaintiff  is 
interested.     At  the  time  the  will  was  made  and  when  it  was  pro- 
bated, the  plaintiff  was  the  wife  of  one  Franklin  D.  Pelton,  but 
thereafter  and  on  the  28th  day  of  September,  1907,  in  an  action 
duly  brought  by  her,  in  the  Supreme  Court  of  this  State,  against  her 
husband  for  an  absolute  divorce,  a  final  decree  in  her  favor  dissolving 
the  marriage  was  duly  made  and  entered.    Another  fact  stipulated  is 
that  thereafter  and  on  the  7th  day  of  October,  1907,  said  Franklin 
D.  Pelton  was  married  to  one  Daisy  Gordon  Hanna  and  is  now  her 
lawful  husband.     This  is  a  stipulation  in  part  of  a  legal  concluaion, 
but  since  the  remarriage  could  have  taken  place  lawfully  without 
this  State  the  stipulation  should  be  accepted  as  proof  of  that  fact. 
The  marriage  took  place  without  the  State  of  New  York,  where  it 
might  legally  be  performed.     The  defendants,  under  ancillary  let- 
ters, hold  within  this  jurisdiction  applicable  to  the.  trust  for  the 
plaintiff  contained  in  said  will  the  sum  of  $29,157,  being  the  legacy 
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that  the  common-law  liability  could  not  be  limited  without  an 
ezprees  contract  has  been  applied  to  individuak  and  firms 
acting  as  common  carriers,  as  well  as  to  corporations. 

In  MacAndr(fw  v.  Electric  Teh  Co.  (17  Com.  B.  3),  it 
was  said  that  the  common-law  liability  of  a  telegraph  com- 
pany may  be  limited  by  notice,  but  the  report  of  the  case  does 
not  show  whether  the  message  was  written  on  a  blank  with  or 
without  conditions.  But  in  England  it  was  held  that  carriers 
could,  by  notice,  limit  their  liability  for  the  loss  of  goods,  even 
in  cases  of  gross  negligence,  which  resulted  in  statutes  provid- 
ing that  their  liability  could  not  be  limited  except  by  an 
express  contract.  (§  6,  chap.  68, 11  Geo.  IV.  and  1  Wm.  IV; 
I  7,  chap.  31,  17  &  18  Vic.) 

In  Clement  v.  Western  Union  Tel,  Co.  (137  Mass.  463),  a 
message  not  written  upon  one  of  the  defendant's  blanks  was 
sent  to  its  oflSce  for  transmission.  It  was  forwarded  in  due 
time,  but  was  not  delivered  by  the  office  at  which  it  was 
received.  In  an  action  brought  for  the  recovery  of  damages 
occasioned  by  the  failure  to  deliver,  it  appeared  that  the  plain- 
tiff's agent  who  sent  the  message  knew  the  terms  and  condi- 
tions on  which  the  defendant,  by  its  rules,  provided  that 
messages  should  be  sent  over  its  line  as  set  forth  in  the  blank 
then  in  use  by  it,  and  it  was  held  that  this  knowledge  of  the 
plaintiffs  agent  was  binding  upon  him,  and  that  no  recovery 
could  be  had. 

In  the  case  last  cited  a  different  rule  was  applied  to  tele- 
graph companies  from  the  one  applied  by  the  same  court  to 
express  companies.  In  Gott  v.  Dinsmore  (111  Mass.  45)  the 
plaintiff  shipped  goods  by  express,  not  taking  at  the  time  the 
usual  receipt  containing  printed  conditions  limiting  the  lia- 
bility of  the  company,  with  which  the  plaintiff  was  familiar, 
he  having  been  in  its  employment  and  issued  many  such 
receipts.  It  was  held  that  mere  notice  brought  home  to  the 
owner  of  the  goods,  by  which  the  carrier  seeks  to  limit  its 
common-law  liability,  and  the  terms  of  which  are  not  expressly 
assented  to,  were  insufficient  to  defeat  a  claim  for  loss.  The 
court  said :  "  Nor  does  the  knowledge  of  the  reflation  which 
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tbe  plaintifE  had  previously  acquired  while  in  defendant's 
employment  subject  him  to  limitations  imposed  by  the  receipt*' 
In  £^Uis  V.  American  Td.  Co.  (13  Allen,  226)  the  reasons  are 
clearly  and  satisfactorily  stated  for  the  existence  of  the  rule  that 
telegraph  companies  are  not,  unless  they  so  expressly  contract, 
held  to  warrant  or  insure  the  accurate  transmission  or  prompt 
delivery  of  messages,  and  are  only  liable  for  negligence.  But 
we  find  no  satisfactory  reason  in  this  or  in  any  case  for  a  rule 
that  such  companies  may,  by  notice,  limit  their  liability  for 
negligence,  nor  do  we  see  any  in  the  nature  of  the  business  in 
which  they  are  engaged.  Carriers  and  telegraph  companies 
are  alike  engaged  in  quasi  public  employments,  and  persons 
are,  from  necessity,  compelled  to  employ  the  latter  without 
more  opportunity  for  choice  and  deliberation  tlian  when  they 
select  the  former.  As  before  shown,  the  liability  on  contract 
of  carriers  of  goods  which  is  implied  by  law  cannot  be  limited 
by  notice,  and  it  is  difficult  to  see  why  telegraph  companies 
should  be  permitted  to  limit  a  much  less  onerous  obligation  by 
a  mere  notice. 

The  judgment  should  be  aflSrmed,  with  costs. 

Bradley  and  Brown,  JJ.  (dissenting).  After,  the  blank 
known  as  Form  No.  2  was  put  in  evidence  the  defendant's 
counsel  was  refused  peimission  to  read  to  the  jury  the  rules  and 
regulations  printed  upon  said  blank,  and  which  stated  the  con- 
dition upon  which  all  messages  were  taken  by  the  company. 
In  substance  these  regulations  were  to  tlie  effect  that  the  com- 
pany would  not  be  liable  for  mistakes  in  the  delivery  of  a 
message,  whether  happening  by  negligence  of  its  servants  or 
otherwise,  beyond  the  amount  received  for  sending  the  same, 
unless  the  sender  should  order  (he  message  telegraphed  back 
to  the  originating  office  for  comparison,  and  for  that  service 
one-half  the  regular  rate  was  to  be  charged  in  addition  to  the 
amount  received  for  sending  the  n^essage. 

The  defendant  testified  that  he  had  no  knowledge  of  the 
terms  of  tlie  conditions  npon  the  Form  Ko.  2.  But  there  was 
ample  evidence  in  the  case  from  which  the  jury  could  have 


Digitized  by  VjOOQIC 


1891.]  Peabsall  v.  W.  F.  T.  Co.  271 

Dissenting  opinion,  per  Bradley  and  Bbown,  JJ. 

found  that  the  plaintiil  knew  of  these  regulations,  and  that  all 
messages  received  by  the  company  were  sent  over  its  wires 
subject  thereto. 

If  the  jxiry  had  so  found  it  would  have  also  been  permis- 
sible for  them  to  iind  that  the  message  in  question  was  sent 
subject  to  such  conditions,  and  that  the  defendant's  liability 
was  limited  to  the  amount  charged  for  sending  the  message. 

A  special  and  express  contract  is  not  necessary  to  limit  the 
liability  of  the  telegraph  company  for  mistakes  in  the  trans- 
mission of  messages,  and  in  this  respect  such  corporations 
differ  from  common  carriers.  The  reasons  for  this  distinc- 
tion are  very  clearly  pointed  out  in  £Uis  v.  American  Tel. 
Co.  (13  Allen,  226),  and  in  the  views  there  expressed  we 
concur. 

In  that  case  the  message  was  written  upon  one  of  the  blanks 
oi*  the  corporation,  upon  which  was  printed  the  rules  of  the 
company  limiting  its  liability. 

In  Clement  v.  Western  Union  Telegraph  Co.  (137  Mass. 
4t>3)  the  message  was  not  written  upon  one  of  the  defendant's 
blanks,  but  on  its  delivery  to  the  defendant  it  was  upon  a 
plain  piece  of  paper.  The  condition  upon  which  defendant, 
by  its  rules,  provided  that  messages  should  be  sent  over  its 
line  as  set  forth  in  the  form  of  a  blank  in  use  by  it  were,  how- 
ever, known  to  the  plaintiff's  agent,  such  blanks  having  been 
frequently  used  by  him,  and  it  was  accordingly  held  that  a 
finding  was  warranted  that  the  contract  was  entered  into  sub- 
ject to  the  stipulations  contained  upon  such  blanks,  and  that 
the  plaintiff  could  recover  only  the  cost  of  the  message. 
I  We  can  see  no  conflict  between  this  case  and  Gott  v.  Dins- 

I  mo^re  (111  Mass.  45),  cited  in  the  prevailing  opinion,  the  latter 

'  being  an  action  against  an  express  company  for  the  loss  of  a 

trunk,  and  was  disposed  of  by  the  application  of  rules  of  law 
applicable  to  common  carriers. 

In  this  state  it  has  been  decided  that  a  telegraph  company 
,  is  not  a  common  carrier,  and  is  not  subject  to  the  peculiar 

1  liability  of  common  carriers.     {Breeae  v.  U.  S.  Telegraph  Co.^ 

48  N.  Y.  132 ;   SchwaHz  v.  A.  c&  P.  Telegraph  Co.,  18 
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Hun,  158 ;  XUey  v.  Western  Union  Telegraph  Co.^  109  K  -  «* 

Y.  281.) 

In  the  case  last  cited,  in  speaking  of  the  regulations  limiting 
the  liability  of  the  company  unless  the  message  was  repeated,  "* 

it  was  said  ^'  that  a  telegraph  company  has  the  right  to  exact  !    Ai 

such  a  stipulation  from  its  customers  is  the  settled  law  in  this  |  A  i 

and  most  of  the  states  of  the  union  and  in  England.  ;  eota 

'^  The  authorities  hold  that  telegraph  companies  are  not  under  i  ^  j 

the  obligation  of  common  carriers.     They  have  the  right  to  ^^ 

make  reasonable  regulations  for  the  transaction  of  their  business 
and  to  protect  themselves  from  liabilities  which  they  wouJd 
otherwise  incur  through  the  carelessness  of  their  numerous 
agents  and  the  mistakes  and  defaults  incident  to  the  transactic^ 
of  their  peculiar  business. 

^'  The  stipulation  printed  in  the  blank  in  use  in  this  case  hf^ 
frequently  been  under  consideration  in  the  courts  and  h(^ 
always  in  this  state  and  generally  elsewhere  been  upheld  f^ 
reasonable." 

In  that  case  the  message  was  written  upon  one  of  the  printed 
forms  of  the  defendant  and  it  was  decided  that  the  plaintiff 
would  be  held  by  the  use  of  the  blank  and  its  delivery  to  the 
company,  to  have  assented  to  the  condition  thereon  although 
he  might  not  have  known  their  precise  terms ;  and  the  Mass^ 
chusetts  case  referred  to  and  the  Breeze  case  and  Schwartz  case 
were  cited  as  authorities  for  such  decision. 

The  authorities  cited  establish  in  our  opinion  the  rule  that 
a  tel^raph  company  may  limit  its  liability  for  mistakes  in  the 
transmission  of  messages  by  reasonable  regulations  brought  to 
the  knowledge  of  its  customers,  and  had  the  jury  found,  as  thev 
might  have  done  upon  the  evidence  in  this  case,  that  the  plain- 
tiff knew  that  such  regulations  had  been  established  and  that 
tlie  defendant's  liability  was  limited  to  the  amount  charged  for 
sending  the  message  unless  it  was  ordered  to  be  telegraphed 
back  it  would  also  have  been  permissible  for  them  to  find 
that  he  contracted  with  the  defendant  upon  such  condition. 
Wliether  the  court  would  have  been  justified  upon  a  finding 
of  knowledge  of  these  conditions  upon  plaintiffs  part  in  hol*^ 
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Where  a  motion  for  a  struck  Jury  under  section  1068  of  the  Code  of  Civil  Pro- 
cedure contains  a  prayer  for  such  other  and  further  relief  as  to  the  court  might 
seem  proper,  the  court  upon  denying  the  motion  for  the  struck  Jury  may  order 
the  issues  tried  before  a  special  Jury  asi)roTided  in  section  5  of  chapter  002  of 
the  Laws  of  1901,  as  amended  by  chapter  468  of  the  Laws  of  1904. 

Appeal  by  the  plaintiff,  William  Travers  Jerome,  from  an  order 
of  the  Sapreme  Court,  made  at  tlie  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  2d  day  of  December,  1907,  denying  the  plaintiff's  motion  for  a 
struck  jury  to  try  the  issues  herein. 

Howard  S.  OanSy  for  the  appellant 

Clarence  J.  Sheaniy  for  the  respondent. 

Lauohun,  J. : 

Tiie  plaintiff  is  the  district  attorney  of  the  county  of  New  York 
and  the  action  is  brought  to  recover  for  alleged  libels  concerning 
his  official  conduct  published  by  the  defendant  in  the  Evening 
Journal.  The  articles  published  by  the  defendant  charged  the 
plaintiff,  among  other  things,  with  having  knowingly  neglected  his 
duty  with  respect  to  the  prosecution  of  corporations  and  wealthy 
individuals  who  were  guilty  of  violations  of  penal  statutes  of  the 
State,  and  that  he  was  influenced  to  refrain  from  prosecuting  them 
by  the  fact  that  they  had  made  large  contributions  to  a  campaign 
fund  ased  in  furtherance  of  his  election  as  district  attorney.  The 
defendant  pleads  justification  with  respect  to  some  of  the  articles 
and  matter  in  mitigation  of  others.  On  the  pleadings  it  would 
seem  that  upon  the  trial  the  question  may  be  presented  as  to  whether 
certain  facts  known  to  the  district  att/jrney  would  have  warranted 
,  or  required  an  indictment  by  a  grand  jury,  and  whether  the  plain- 
tiff in  refraining  from  presenting  the  facts  to  the  grand  jury  or  in 
refraining  from  advising  that  tliey  warranted  indictments  exercised 
due  skill,  care  and  diligence  and  was  actuated  by  proper  motives. 
An  ordinary  action  for  libel  is,  of  course,  properly  triable  by  a  jury 
drawn  in  the  usual  manner.  The  questions  presented  for  the  con- 
sideration of  a  jury  in  such  actions  do  not  ^ordinarily  require  either 
special  or  superior  knowledge  on  the  part  of  jurors  for  their  proper 
determination.  This  case,  however,  possesses  unusual  features.  It 
concerns  the  entire  public,  citizens  and  sojourners  within  the  county 


Digitized  by  VjOOQIC 


374       Jerome  v.  New  York  Evening  Journal  Pub.  Co. 


Firat  Department,  February,  1908.  [Vol.  124. 

and  throughout  the  State,  for  the  alleged  libel  is  against  a  i)nblic 
official  holding  an  office  of  first  importance  in  the  administration  of 
justice  and  the  doe  administration  of  which  requires  that  he  shall 
be  capable,  diligent,  fearless  and  impartial  in  the  discharge  of  its 
duties,  and  that  he  shall  have  and  possess  at  all  times  the  confidence 
of  the  people.  Some  of  the  questions  to  be  presented  to  the  jury 
are  quite  unusual  in  libel  cases.  Ordinarily  some  specific  act  is 
charged  and  the  question  to  be  determined  by  the  jury  is  whether 
the  charge  is  true,  and  if  not  true,  the  further  question  is  usually  pre- 
sented as  to  whether  the  publication  was  made  so  recklessly,  will- 
fully or  wantonly  as  to  justify  or  require  the  award  of  exemplary 
damages  in  addition  to  the  actual  damages.  But  here,  it  will  be 
observed  that  the  questions  will  arise  as  to  what  knowledge  the 
plaintiff  possessed  with  reference  to  the  crimes  charged  by  the 
defendant  to  have  been  committed  by  different  corporations  and 
wealthy  individuals,  and  as  to  whether  he  acted  honestly  and  with 
due  skill  and  diligence  on  such  facts,  which  may  involve  a  con- 
sideration of  the  course  that  he  should  have  pursued  witli  respect 
to  investigating  the  facts  and  presenting  the  same  to  the  grand  jury. 

Section  1063  of  the  Code  of  Civil  Procedure  provides  as  follows : 
"  Where  it  appears  to  the  court  that  a  fair  and  impartial  trial  of  an 
issue  of  fact  triable  by  a  jury,  joined  in  an  action  pending  in  the 
Supreme  Court,  cannot  be  had  without  a  struck  jury,  or  that  the 
importance  or  intricacy  of  the  case  requires  such  a  jury,  the  court 
must  make  an  order,  upon  notice,  directing  a  special  jury  to  be 
struck  for  the  trial  of  the  issue.  The  order  must  specify  the  tenn, 
and  it  may  specify  a  particular  day  in  the  term,  when  the  jurors 
must  attend." 

On  the  facts  presented  the  court  would  not  be  warranted  in 
holding  that  a  fair  and  impartial  trial  cannot  be  had  before  a  jury 
selected  from  the  trial  panel  in  the  ordinary  manner;  but  it  is 
manifest  that  the  importance  and  intricacy  of  the  case  requires  that 
the  issues  should  be  tried  before  a  specially  selected  jury  to  insui-e 
their  determination,  not  only  by  fair  and  impartial  jurors,  but  by  a 
jury  of  sufficient  general  and  practical  knowledge  and  intelligence 
to  properly  understand  the  questions  presented.  In  New  York  city 
grand  jurors  are  not  drawn  from  the  ordinary  panel.  Special  provi- 
sion is  made  for  the  selection  from  the  panel  of  trial  jurors  of  a  list 
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of  jurors  deemed  specially  qualified  for  service  as  grand  jurors,  and 
grand  juries  are  drawn  from  the  names  thus  selected.  (N.  Y.  City 
Consol.  Act,  §§  1638,  1641.*)  Some  of  the  issues  to  be  presented  to 
the  jury  may  be  quite  analogous  to  the  questions  presented  for  the 
consideration  of  a  grand  jury,  and  it  is,  therefore,  quite  as  important 
that  the  jury  to  try  these  issues  should  be  specially  selected.  In  the 
early  days  it  was  the  rule  to  order  a  struck  jury  in  actions  for  libeling 
a  public  official  in  respect  to  his  official  conduct.  {Zimngston  v. 
Cheetham,  1  Johns.  61 ;  Spencer  v.  Sampsorij  1  Caines,  498 ;  J^oot 
V.  Croswell^  Id.  498,  and  note;  also  note,  1  Johns.  61,  note  b; 
Thomas  v.  Bumsey,  4  id.  482 ;  Poucher  v.  Livingston^  2  Wend. 
296.)  Of  late  years  the  question  has  seldom  arisen.  The  only  case 
to  which  onr  attention  has  been  called,  in  which  the  rale  herein  stated 
has  not  been  followed,  is  Adams  v.  Morgan  (21  N.  Y.  Supp.  1057),t 
where  the  General  Term  of  the  second  department  reversed  an 
order  for  a  struck  jury  made  by  Mr.  Justice  Willard  Bartlbtt,  in 
an  action  brought  by  the  commissioner  of  city  works  in  Brooklyn, 
for  libel  in  his  official  capacity,  npon  the  ground  that  it  was  not  as 
intricate  either  on  the  law  or  the  facts  as  a  border  negligence  case, 
and  that  it  was  important  only  to  the  immediate  parties.  The 
earlier  cases  are  neither  alluded  to  nor  distinguished  in  the  opinion 
of  the  General  Term  in  that  case.  The  facts  of  this  case  clearly 
distinguish  it  from  tliat ;  but  if  they  did  not,  we  regard  the  earlier 
decisions  as  sustained  by  both  reason  and  authority. 

We  are  of  opinion,  however,  that  there  is  no  occasion  for  follow- 
ing the  practice  prescribed  in  this  section  of  the  Code  and  ordering 
a  struck  jury  in  the  county  of  New  York,  in  view  of  the  fact  that 
section  5  of  chapter  602  of  the  Laws  of  1901,  as  amended  by  chapter 
458  of  the  Laws  of  1904,  in  effect,  authorizes  the  court  to  direct  the 
issues  in  a  civil  action  to  be  tried  by  a  special  jury  where  a  struck 
jury  might  be  ordered.  It  was  found  to  be  impracticable,  in 
important  cases,  to  fill  the  jury  box  from  the  list  of  struck  jurors. 
The  jurors  on  the  special  jury  list  are  selected  with  particular  care. 
The  court  is  now  authorized  by  this  section  to  order  a  special  jury 
where  "  it  appears  to  the  court  that  by  reason  of  the  importance  or 

*See  Laws  of  1882,  chap.  410,  §§  1638,  1641,  as  amd.  by  Laws  of  1895,  chap. 
484.— [Rep. 
\  Appeal  dismissed  in  188  N.  T.  686.—  [Rep. 
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in  tricacy  of  the  case,  a  special  jury  is  required,  or  that  ♦  *  *  the 
issue  to  be  tried  has  been  so  widely  commented  upon  that  the  court 
is  satisfied  that  an  ordinary  jury  cannot  without  delay  and  difficulty 
be  obtained  to  try  such  issue,  or  that  for  any  other  reason  the  due, 
efficient  and  impartial  administration  of  justice  in  the  particular 
case  would  be  advanced  by  the  trial  of  such  an  issue  by  a  special 
jury."  It  will  be  seen  that  this  authority  is  conferred  in  part  in  the 
same  language  as  tliat  contained  in  section  1063  of  the  Code  of 
Civil  Procedure  with  respect  to  a  struck  jnry  and  that  in  so  far  as 
it  is  not  followed  a  broader  authority  is  conferred.  The  motion  in 
this  case,  while  not  in  form  for  a  special  jury^  was  for  a  struck  jury 
and  for  such  other  and  further  relief  as  to  the  court  might  seem 
proper.  It  rested  in  the  discretion  of  the  court  to  grant  the  motion 
for  a  struck  jnry  or  to  direct  a  special  jnry.  Since  the  plaintiff 
presented  a  case  rendering  it  proper  that  the  issues  should  be  tried 
before  a  specially  selected  jnry,  we  are  of  opinion  that  the  court 
should  have  granted  the  motion  but  not  for  the  relief  specifically 
requested,  and  should  have  directed  the  trial  of  the  issues  before  a 
special  jury. 

It  follows,  therefore,  that  the  order  should  be  reversed,  but  inas- 
much as  the  specific  relief  which  we  think  should  have  been  granted 
was  not  expressly  requested  and  the  provisions  of  the  statute  author- 
izing a  special  jury  were  not  drawn  to  theattention  of  the  Special 
Term  or  to  our  attention  by  either  party,  without  costs,  and  the 
motion  granted  without  costs,  for  an  order  directing  that  the  trial 
of  the  issues  be  had  by  a  special  jury,  the  time  of  drawing  the  jury, 
the  number  of  jurors  to  be  drawn,  the  term  of  court  and  particular 
day  in  the  term  when  the  special  jurors  are  to  attend,  to  be  fixed 
on  the  settlement  of  the  order  to  be  entered  on  this  decision  and  to 
be  incorporated  in  such  order. 

Patterson,  P.  J.,  McLaughlin,  Clarke  and  Scott,  JJ.,  concurred. 

Order  reversed,  without  costs,  and  order  directed  as  indicated  in 
opinion.     Settle  order  on  notice. 
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Julius  Stern,   Appellant,   v.  Barrett  Chemical  Company, 
Bespondent. 

First  Department,  February  7,  1908. 

Appeal— stay  of  proceedings  on  application  for  leave  to  appeal  to 
Appellate  Division  from  City  Gonrt  of  New  York  —  Special  Term  lias 
nojiirisdiction. 

After  a  judgment  of  the  City  Court  of  New  York  has  been  affirmed  by  the 
Appellate  Term  and  Judgment  of  affirmance  entered  in  the  City  Court,  the 
Special  Term  of  the  Supreme  Court  is  without  power  to  stay  proceedings  until 
the  hearing  and  determination  of.  an  application  for  leave  to  appeal  to  the 
Appellate  Division. 

The  Special  Term  of  the  Supreme  Court  has  no  Jurisdiction  to  entertain 
such  application  for  leave  to  appeal,  or  to  make  any  order  in  the  action  pend- 
ing in  the  City  Court.  Such  stay  must  be  made  either  by  the  Appellate 
Term,  if  application  for  leave  to  appeal  be  there  made,  or  by  a  Justice  of  the 
Appellate  Division,  if  the  application  be  made  to  him. 

Appeal  by  the  plaintiff,  Julius  Stem,  from  an  order  of  the 
Snpreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  27th 
day  of  December,  1907. 

Arthur  JfurbeTy  for  the  appellant. 

William  S.  Beaiaan^  for  the  respondent. 

Inoraham,  J. : 

This  action  was  commenced  in  the  City  Court  and  resulted  in 
a  judgment  in  favor  of  the  plaintiff.  From  that  judgment  the 
defendant  appealed  to  the  Appellate  Term ;  on  the  12th  of  Decem- 
ber, 1907,  the  judgment  of  the  City  Court  was  affirmed ;  on  the 
Utiiof  December,  1907,  the  remittitur  from  the  Appellate  Term 
was  tiled  in  the  office  of  the  clerk  of  the  City  Court  and  an  order 
was  entered  making  the  judgment  of  the  Appellate  Term  the  judg- 
ment of  the  City  Court,  and  on  the  16th  of  December,  1907,  jadg- 
ment  was  entered  in  the  City  Court  affirming  the  judgment  of  the 
Appellate  Term.  Subsequently  and  on  the  19th  of  December, 
1907,  the  defendant  obtained  an  order  requiring  the  plaintiff  to 
show  cause  at  a  Special  Term  of  the  Supreme  Court  to  be  held  in 
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the  county  court  house  on  the  twenty-third  day  of  December  "why 
all  proceedings  upon  the  judgment  entered  in  the  above-entitled 
action,  in  the  office  of  the  Clerk  of  the  City  Court  of  the  City  of 
New  York,  on  the  29th  day  of  May,  1907,  and  on  the  judgment  of 
affirmance  entered  in  said  action  in  said  Clerk's  Office  on  the  16th 
day  of  December,  1907,  should  not  be  stayed  until  the  hearing  and 
determination  of  said  application  for  leave  to  appeal  to  the  Appel- 
late Division,  and  until  (in  case  said  application  be  granted)  the 
hearing  and  determination  of  said  appeal  by  the  Appellate  Divi- 
sion," and  staying  proceedings  to  enforce  the  judgment  in  the  mean- 
time. This  motion  came  on  to  be  heard  at  Special  Term,  and  on  the 
27th  of  December,  1907,  an  order  was  entered  granting  the  appli- 
cation and  staying  the  proceedings  to  enforce  the  judgment  of  the 
City  Court  as  asked  for  in  the  order  to  show  cause.  From  that 
order  the  plaintiff  appeals,  and  the  only  question  presented  is 
whether  a  Special  Term  of  the  Supreme  Court  had  power  to  stay 
upon  motion  in  the  action  a  judgment  regularly  entered  in  the  City 
Court,  the  appeal  from  which  judgment  had  been  affirmed  by  the 
Appellate  Term  and  judgment  of  affirmance  entered  in  the  City 
Court. 

Appeals  from  judgments  of  the  City  Court  are  regulated  by  sec- 
tion 5  of  article  6  of  the  Constitution,  which  provides  that  "  appeals 
from  inferior  and  local  courts  now  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior  Court 
of  BufiFalo,  shall  be  heard  in  the  Supreme  Court  in  such  manner  and 
by  such  justice  or  justices  as  the  Appellate  Divisions  in  the  respective 
departments  which  include  New  York  and  Buffalo  shall  direct, 
unless  otherwise  provided  by  the  Legislature."  Section  3188  of  the 
Code  of  Civil  Procedure  provides  that  an  appeal  to  the  Supreme 
Court  may  be  taken  from  a  final  or  interlocutory  judgment  rendered 
in  the  City  Court  of  the  City  of  New  York  in  a  case  where  an 
appeal  may  be  taken  to  the  Appellate  Division  of  the  Supreme 
Court  from  a  final  or  interlocutory  judgment  rendered  in  the 
Supreme  Court.  Section  3194  of  the  Code  provides  that  the  judg- 
ment or  order  of  the  appellate  court  must  be  remitted  to  the  court 
below  to  be  enforced  according  to  law.  Title  1  of  chapter  12 
contains  general  provisions  relating  to  appeals  provide^  for  in 
the  chapter.     Section  1310  of  that  title  provides  that  "  where  an 
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appeal  to  the  general  term  of  any  court  or  to  the  Appellate 
Division  of  the  Supreme  Court  or  to  the  Court  of  Appeals  or  other- 
wise has  been  heretofore  or  shall  hereafter  be  perfected,  as  pre- 
scribed in  this  chapter,  and  the  other  acts,  if  any,  required  to  be 
done  to  stay  the  execution  of  the  judgment  or  order  appealed  from, 
liave  been  Jone,  the  appeal  stays  all  proceedings  to  enforce  the 
judgment  or  order  appealed  from ;"  that  in  a  case  specified  in  sub- 
diviflion  2  of  section  191  of  the  Code  of  Civil  Procedure  a  party 
aggrieved,  upon  presenting  to  the  court  proof  by  affidavit  that  he 
intends  to  apply  to  tlie  Appellate  Division  rendering  such  decision 
for  leave  to  appeal  to  the  Court  of  Appeals  and  in  case  such  Appel- 
late Division  shall  refuse  such  leave  then  that  such  party  intends  to 
apply  to  a  judge  of  the  Court  of  Appeals  to  be  allowed  to  appeal  to 
said  Court  of  Appeals,  and  proof  that  an  undertaking  given  as  pre- 
scribed in  this  chapter  has  been  filed  with  the  clerk  with  whom  the 
judgment  appealed  from  is  entered,  shall  be  entitled  to  an  order 
staying  all  proceedings  to  enforce  such  judgment  until  the  granting 
or  refusing  of  such  leave  to  appeal  by  such  Appellate  Division  or  a 
judge  of  the  Court  of  Appeals.  This  provision  contemplates  an 
order  of  the  court  in  which  the  action  is  pending,  but  power  to  any 
court  under  this  provision  to  stay  proceedings  for  the  enforcement 
of  judgment  is  limited  to  a  case  where  the  undertaking  on  appeal 
sufficient  to  stay  the  execution  of  the  judgment  had  been  filed  and 
approved.  Title  3  of  chapter  12  applies  to  appeals  to  the 
Supreme  Court  from  an  inferior  court.  Section  1343  of  that  title 
provides :  "  Security  is  not  required  to. perfect  it  (an  appeal) ;  but  it 
does  not  stay  the  execution  of  the  order  from  which  it  is  taken.  The 
appellate  court,  or  a  judge  thereof,  may  direct  snch  a  stay,  upon  such 
terras,  as  to  security  or  otherwise,  as  justice  requires."  Section  1344 
of  the  Code  provides  :  "  An  appeal  taken  as  prescribed  in  this  title, 
must  be  heard  by  the  Appellate  Division  of  the  Supreme  Court,  except 
that  appeals  from  the  judgment  of  any  Municipal  Court  in  either  of 
tbo  boroughs  of  Manhattan  or  The  Bronx  in  the  city  of  New  York,  or 
from  a  judgment  or  order  of  the  City  Court  in  the  city  of  New  York, 
may  be  heard  by  the  Appellate  Division  of  the  Supreme  Court,  or  by 
such  justice  or  justices  of  the  Supreme  Court  as  may  be  designated  for 
that  purpose  by  the  justices  of  the  Appellate  Division  sitting  in  the 
first  judicial  department.     In  case  an  appeal  is  heard  by  a  justice 
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or  justices  of  the  Sapreme  Ooart  as  hereinbefore  provided,  the 
justice  or  justices  bj  whom  such  appeal  was  determined,  or  a 
justice  of  the  Appellate  Division  in  the  first  judicial  department, 
may  allow  an  appeal  to  be  taken  to  such  Appellate  Division  from 
such  determination.''  And  title  4  of  chapter  12  applies  to  appeals 
to  the  Appellate  Division  of  the  Supreme  Court  from  a  judgment 
or  order  of  the  Supreme  Court.  Under  the  authority  contained  in 
these  provisions  of  the  Constitution  and  the  Code  of  Civil  Pro- 
cedure, the  Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department  has  directed  that  there  should  be  a  term  of  the 
Supreme  Court  for  the  hearing  of  appeals  from  the  City  Court  and 
the  Municipal  Court  of  the  City  of  New  York  in  the  boroughs  of 
Manhattan  and  The  Bronx,  to  be  held  by  three  justices  of  the 
Supreme  Court  assigned  thereto,  which  shall  be  known  as  the 
Appellate  Term.  (See  Rules  for  the  Hearing  of  Appeals  from  the 
City  Court  of  the  City  of  New  York  and  from  the  Municipal  Court 
in  the  Boroughs  of  Manhattan  and  The  Bronx.) 

From  an  examination  of  these  provisions,  it  would  appear  that  the 
only  jurisdiction  that  the  Supreme  Court  has  in  relation  to  appeals 
from  judgments  of  the  City  Court  is  that  the  justices  designated 
for  that  purpose  by  the  Appellate  Division  shall  hear  and  decide 
the  appeals.  Under  section  1844  of  the  Code  of  Civil  Procedure 
an  appeal  from  the  City  Court  may  be  heard  by  the  Appellate 
Division  of  the  Supreme  Court,  or  by  such  justice  or  justices  of  the 
Supreme  Court  as  may  be  designated  for  that  purpose  by  the  justices 
of  the  Appellate  Division  sitting  in  the  first  judicial  department. 
And  the  only  justice  who  can  allow  an  appeal  to  the  Appellate 
Division  from  a  determination  made  by  such  justice  or  justices  is 
the  justice  or  justices  by  whom  the  appeal  was  determined  or  Dy  a 
justice  of  the  Appellate  Division  in  the  first  judicial  department. 
When  such  an  appeal  has  been  heai*d  and  decided  and  the  proceed- 
ings remitted  to  the  City  Court,  the  Supreme  Court  has  no  further 
jurisdiction  in  the  action,  except  that  the  justice  or  justices  who 
determined  the  appeal,  or  a  justice  of  the  Appellate  Division  in  the 
first  judicial  department,  may  allow  an  appeal  to  the  Appellate 
Division.  No  justice  of  the  Supreme  Court  and  no  Special  Term 
of  the  Supreme  Court,  except  a  justice  who  is  authorized  to  allow 
an  appeal,  has  any  jurisdiction  to  make  any  order  in  the  action 
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pending  in  the  Citj  Court.  I  think  a  jastice  of  the  Appellate 
Term  who  has  power  to  allow  an  appeal  could  stay  proceedings 
pending  an  application  to  the  Appellate  Tenu  of  which  he  was  a 
member  to  allow  an  appeal^  or  a  justice  of  the  Appellate  Division 
could  stay  such  proceedings  pending  an  application  to  a  justice  of 
the  Appellate  Division  for  such  permission,  as  such  a  stay  would 
be  an  incident  to  the  allowing  of  the  appeal  and  essential  to  make 
the  application  effective.  But  I  can  find  no  provision  that  confers 
upon  the  Special  Term  of  the  Supreme  Court  power  to  make  such 
an  order  or  to  interfere  with  the  orderly  enforcement  of  judgments 
and  orders  of  the  City  Court.  It  is  quite  unnecessary  to  burden  the 
Special  Term  with  motions  of  this  character.  Where  application 
for  leave  to  appeal  has  been  made,  if  made  to  the  Appellate  Term 
jnstices,  those  justices  have  power  to  stay  the  enforcement  of  the 
judgment  pending  the  application.  If  the  application  is  to  be 
made  before  a  justice  of  the  Appellate  Division  a  justice  of  the 
Appellate  Division  before  whom  the  application  is  pending  may 
stay  the  enforcement  of  the  judgment  until  the  application  can  be 
disposed  of.  The  Special  Term  of  the  Supreme  Court  has  no 
jurisdiction  either  to  entertain  the  application  for  leave  to  appeal, 
or  to  make  any  order  in  the  action  pending  in  the  City  Court ;  and 
the  orderly  transaction  of  business  requires  that  such  applications 
not  being  at  all  necessary  for  the  protection  of  parties  should  not  be 
encouraged. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  for  a  stay  denied, 
with  ten  dollars  costs. 

Pattebson,  P.  J.,  Clabke,  Houghton  and  Scott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Herman  Weissberger  and  Edward  Spiegel,  Eespondents,  v.  Kabl 
M.  Wallace,  Appellant. 
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Real  property — vendor  and  purchaser — when  lis  pendens  not  incum. 
brance  — sale  hj  vendor  after  title  rejected— defenses  available  to 
vendor  sued  for  specific  performance. 

A  vendee  of  lands  who  has  contracted  to  take  title  subject  to  a  mortgage  is  not 
justified  in  rejecting  the  title  tendered  as  unmarketable  by  reason  of  the  filing 
of  a  lis  pendens  in  an  action  to  foreclose  that  mortgage,  if  the  complaint  in  the 
action  was  not  filed  and  the  mortgagee  had  consented  to  discontinue  the  action 
and  extend  the  time  of  payment  so  that  the  mortgage  became  due  as  provided 
in  the  contract,  and  the  vendor  holding  a  consent  to  the  cancellation  of  the  lis 
pendens  merely  asked  a  short  adjour'^'nent  so  that  he  could  enter  a  formal 
order  to  that  effect. 

When  the  vendee  refuses  to  take  title  solely  on  the  ground  aforesaid,  the  vendor 
is  justified  in  selling  the  property,  and  although  he  has  given  a  bond  to  pay 
any  judgment  recovered  against  him,  is  entitled  to  make  the  defense  that  the 
rejection  of  the  title  was  not  justified. 

Appeal  by  the  defendant,  Karl  M.  Wallach,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  2d  day  of  May, 
1907,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term. 

8tanislav,8  N.  Tuckman^  for  the  appellant. 

Charles  Schwick^  for  the  respondents. 

Ingraham,  J. : 

The  action  was  for  the  specific  performance  of  a  contract  for  the 
sale  of  real  estate,  the  conveyance  to  be  delivered  on  the  3d  of 
November,  1905,  at  one  o'clock  p.  m.  Upon  that  day  the  defend- 
ant tendered  to  the  plaintiffs  a  deed  of  the  property  which  the 
plaintiffs  refuse<}  to  accept  upon  the  ground  that  the  defendant's 
title  was  not  marketable.  The  only  objection  to  the  title  which  tlie 
court  sustained  was  that  there  was  on  file  a  notice  of  tlie  pendency 
of  an  action  in  the  Supreme  Court  in  which  Jacob  Scholle  and 
others  were  the  plaintiffs  and  John  J.  McAdam  and  others  were 
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defendants  which  related  to  the  property  which  defendant  had 
agreed  to  convey,  filed  on  the  10th  of  January,  1896.  This  notice 
of  pendency  of  an  action  was  introduced  in  evidence  and  recited 
that  an  action  had  been  commenced  to  foreclose  a  mortgage,  dated 
tlie  4th  of  May,  1886,  which  was  a  lien  upon  the  property  in  ques- 
tion. Under  the  contract  sought  to  be  enforced  the  property  was 
to  be  taken  subject  to  this  mortgage  which  was  described  in  the 
notice  of  pendency  of  action.  No  complaint  in  the  action  in  which 
the  notice  was  filed  was  introduced.  There  were,  however,  intro- 
duced by  defendant  the  agreements  between  the  plaintiffs  in  the 
foreclosure  action  in  which  the  notice  of  pendency  of  the  action 
had  been  filed  and  the  defendants,  extending  the  payment  of  the 
mortgage  mentioned  from  time  to  time,  so  that  it  became  due  on 
Hay  1, 1906,  as  provided  for  in  the  contract.  The  defendant  stated 
at  the  time  of  closing  the  contract  that  he  had  a  consent  to  cancel 
that  lis  jpendens  and  asked  for  a  short  adjournment  to  enter  the 
formal  order,  which  was  refused,  the  plaintiffs  saying  that  in  that 
case  they  would  object  to  the  title  on  other  grounds. 

I  do  not  think  that  this  lis  pendens  made  the  title  unmarketable. 
Tlie  evidence  is  undisputed  that  a  consent  to  discontinue  the  action 
had  been  delivered  to  the  defendant,  but  that  it  had  been  mislaid 
and  the  plaintiffs'  attorney  in  that  foreclosure  suit  at  once  gave  the 
attorney  for  the  defendant  a  duplicate  consent  upon  which  an  order 
of  discontinuance  was  entered.  There  was  no  litigation  concerning 
this  mortgage  and  no  proof  that  any  complaint  had  ever  been  filed 
and  the  evidence  was  undisputed  that  it  related  to  the  mortgage  that 
plaintiffs  had  agreed  to  assume.  The  lis  pendens^  therefore,  was  not 
an  incumbrance  and  the  plaintiffs  were  not  entitled  to  reject  the 
title  upon  that  ground.  It  is  perfectly  plain  that  the  title  was  good. 
The  learned  justice  at  the  Special  Term  relied  upon  Simon  v.  Van- 
derveer  (155  N.  Y.  377) ;  but  that  case  expressly  held  that  a  lis 
pendens  by  itself  does  not  constitute  an  incumbrance,  but  it  must 
be  proved  by  the  complaint  that  a  good  cause  of  action  existed. 
(See,  also,  Baecht  v.  H&vesyy  115  App.  Div.  509 ;  Grace  v.  Bowden^ 
10  id.  541.)  The  only  question  is  whether  or  not  the  subsequent 
act  of  the  defendant  in  giving  a  bond  to  pay  any  judgment  recov- 
ered in  this  action  and  then  subsequently  conveying  the  property 
prevented  him  from  claiming  tiie  advantage  of  this  rule.     It  is  quite 
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clear  that  on  this  evidence  the  lis  pendens  itself  was  not  an  incum- 
brance and  the  plaintiffs  failed  to  prove  any  other  objection  to  the 
title.  The  plaintiffs  never  offered  to  accept  title  and  based  this  action 
upon  the  allegation  that  defendant  was  unable  to  perform  the  con- 
tract. Having  taken  this  position  at  the  time  the  contract  was  to 
be  performed  and  based  this  action  upon  it,  I  do  not  think  the 
defendant  was  bound  to  hold  the  property  so  as  to  allow  the  plain- 
tiffs to  change  their  mind  and  accept  a  conveyance  but  was  justified 
in  disposing  of  the  property  and  defending  the  action  to  recover  the 
amount  paid  by  plaintiffs  on  the  execution  of  the  contract. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Pattbbson,  p.  J.,  Claekk,  Houghton  and  Soott,  JJ.,  concurred. 

Judgment  reversed,   new  trial  ordered,  costs  to  appellant  to 
abide  event. 


Sahubl  Sibkin,  Respondent,  v.  The  Fourtbenth  Stbbet  Stobe, 

Appellant. 

First  Department,  February  14,  1908. 

Sale  —  secret  commiesions  paid  to  buying  agent  —  seller  cannot  recover 
purchase  price  —  seller  left  where  he  stands — immaterial  by  whom 
fraud  is  shown  —  appeal  —  brief  in  reply. 

Where  a  defendant,  sued  for  the  value  of  goods  sold,  alleges  as  an  affirmatiTe 
defense  that  the  plaintiff,  unknown  to  the  defendant  and  without  his  consent, 
paid  secret  commissions  to  the  defendant's  agent  for  pkcing  orders,  it  is  error 
to  direct  judgment  for  the  plaintiff  on  the  theory  that  the  defense  was 
insufficient  in  law. 

Under  such  answer  the  defendant  is  entitled  to  prove  that  various  orders  placed 
by  the  defendant's  agent  were  given  pursuant  to  one  general  corrupt  agreement 
with  the  plaintiff  to  pay  secret  commissions. 

Such  bribing  of  an  agent  is  a  crime  under  section  884r  of  the  Penal  Code,  and  a 
contract  Induced  by  such  bribe,  without  the  consent  of  the  principal,  whether 
executory  or  executed,  is  void  and  unenforcible  although  not  so  declared  by  the 
statute. 

Said  statute  forbidding  the  bribing  of  an  agent  is  declaratory  of  the  common-law 
rule  that  the  agent  cannot  enforce  such  contract  or  recover  the  consideration, 
and  is  an  expression  by  the  Legislature  of  public  policy  on  that  subject  which 
the  courts  must  follow. 
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Moreover,  the  invalidity  of  an  agreement  to  pay  a  bribe  to  a  purchasing  agent 
for  placing  orders  taints  all  contracts  of  sale  effected  thereby,  and  although  the 
principal  has  received  goods  sold  on  several  orders  placed  by  the  agent,  the 
court  will  not  permit  the  seller  to  recover  the  excess  of  the  purchase  price  over 
the  amount  he  agreed  to  pay  the  agent,  nor  any  part  of  the  purchase  price. 
Under  such  circumstances  the  court  will  not  permit  the  seller  to  recover,  although 
it  does  not  appear  that  the  contract  price  was  more  than  the -fair  market  value. 
Where  a  seller  has  agreed  to  pay  the  buyer's  agent  secret  commissions,  the  buyer 
sued  for  the  purchase  price  is  not  restricted  to  a  rescission  of  the  contract, 
nor  to  a  counterclaim  for  damages  sustained  by  the  seller's  fraud,  nor  Is  a  fail- 
ure to  take  such  defenses  a  ratification  of  the  contract.    Public  policy  forbids 
the  ratification  aa  well  as  the  making  of  such  contract. 
There  can  be  no  recovery  for  goods  sold  by  bribing  the  buyer's  agent  whether 
the  illegality  appear  in  the  evidence  given  by  the  seller  or  in  that  given  by 
the  buyer  on  his  defense. 
Under  the  circumstances,  a  retention  of  the  goods  by  the  buyer  does  not  entitle 
the  seller  to  recover,  for  the  courts  will  refuse  their  aid  to  enforce  a  contract  so 
procured  when  the  fact  is  shown  by  the  evidence  of  either  party. 
£ren  though  all  the  orders  were  not  placed  by  the  agent  at  the  time  the  bribe 
was  offered,  the  case  comes  within  the  rule  that  every  agreement  although 
founded  in  part  on  a  new  legarconsideration,  is  if  founded  upon,  auxiliary  to 
or  made  to  carry  into  effect  any  of  the  unexecuted  provisions  of  a  previous  ille* 
gal  contract,  void  even  though  completely  executed  by  one  party,  and  will  not 
be  enforced  at  his  instance. 
The  reiteration  in  the  "brief  in  reply"  of  arguments  used  in  the  first  brief 

condemned. 
Scott,  J.,  and  Patterson,  P.  J.,  dissented,  with  opinion. 

Ajteal  by  the  defendant,  The  Fourteenth  Street  Store,  from  an 
order  of  the  Appellate  Term  of  the  Supreme  Court,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  27th  day  of 
June,  1907,  affirming  a  judgment  of  the  City  Court  of  the  city  of 
Kew  York  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk 
of  said  City  Court  on  the  29th  day  of  March,  1907,  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court. 

Benjamin  G.  PasJeua  [Arthur  W.  Weil  with  him  on  the  brief], 
for  the  appellant 

Moses  Feltensteiuy  for  the  respondent. 

Lauqeutx,  J. : 

The  action  is  brought  to  recover  $1,555.81,  being  the  purchase 
price  of  certain  hosiery  and  wrappers  sold  and  delivered  by  the 
App.  Div.— Vol.  CXXIV.        25 
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plaintiff  to  the  defendant.  The  defendant  is  a  corporation  conduct- 
ing a  department  store  in  the  citj  of  New  York,  and  the  plaintiff  is 
a  manufacturer  of  or  dealer  in  goods  of  the  character  described. 
The  defendant,  for  a  separate  answer  and  defense,  alleged  in  sab- 
stance  that  the  plaintiff,  without  its  knowledge  or  consent,  and  pur- 
suant to  an  unlawful,  fraudulent  and  criminal  design,  and  for  the 
purpose  of  influencing  the  purchase  of  the  goods  by  the  defendant's 
purchasing  agent,  agreed  to  pay  him  a  sum  of  money  equal  to  five 
per  cent  of  the  purchase  price  of  the  goods  to  be  ordered  by  him ; 
that  tlie  orders  for  these  goods  were  obtained  pursuant  to  suck 
unlawful,  fraudulent  and  criminal  design  and  agreement;  that  after 
the  goods  were  ordered  and  delivered,  the  plaintiff,  pursuant  to  his 
agreement  with  the  defendant's  purchasing  agent,  paid  the  latter  the 
sum  of  seventy-live  dollars  without  other  consideration  than  placing 
the  orders  for  the  goods  with  the  plaintiff,  and  that  the  ordering  and 
delivery  of  the  goods  and  the  agreement  and  the  arrangement  to  pay 
and  the  payment  were  part  of  an  entire  transaction  which  was 
against  public  policy,  illegal,  void,  and  contrary  to  the  statutory  law 
of  the  State  of  New  York. 

Upon  the  trial  the  plaintiff  proved  that  the  orders  for  the  goods 
were  given  by  the  defendant's  purchasing  agent,  and  the  delivery 
of  the  goods  to  the  defendant  and  non-payment.  The  plaintiff 
then  moved  for  judgment  upon  the  evidence  and  on  the  pleadings, 
upon  the  ground  that  the  affirmative  defense  was  insufficient  in  law. 
Counsel  for  the  defendant  objected  to  the  motion  and  asked  leave  to 
prove  the  facts  alleged  in  the  separate  defense.  Tho  court  there- 
upon directed  a  verdict  in  favor  of  the  plaintiff  for  the  purchase 
price  of  the  goods,  together  with  interest  thereon.  The  learned 
judge  who  presided  in  the  City  Court  wrote  an  elaborate  and 
instructive  opinion  in  support  of  his  decision  upon  the  theory  that, 
while  the  agreement  on  the  part  of  the  plaintiff  to  pay  the  agent 
of  tlie  defendant  was  void  as  against  public  policy,  yet  inasmuch 
as  the  goods  had  been  delivered,  the  defendant  would  not  be  per- 
mitted to  retain  the  goods  and  decline  to  pay  therefor.  (54  Misc. 
Eep.  135.)  The  learned  Appellate  Term  supplemented  this  opinion 
with  their  views  at  length  to  the  same  effect.     (55  id.  288.) 

I  am  of  opinion  that  the  judgment  is  wrong  and  shonid  be 
reversed.    It  must  be  assumed  that  the  defendant  might   have 
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proved,  upon  the  separate  defense  set  up  in  its  answer,  that  the  cor- 
mpt  offer  and  agreement  on  the  part  of  the  plaintiff  to  pay  the 
defendant's  agent  live  per  cent  on  the  orders  received  was  the 
inducing  cause  for  placing  the  orders  with  the  plaintiff,  and  that 
the  agreement  on  the  part  of  the  latter  so  to  place  the  orders  con- 
stituted one  transaction.  If  so,  tlie  court  should  not  be  astute  to 
discover  a  theory  upon  which  they  may  be  separated,  and  they 
should  be  deemed  inseparable.  In  any  view,  it  would  seem  that 
the  defendant  might  have  shown  that  the  offer  of  an  agreement  to 
pay  the  bribe  was  made  and  accepted  as  a  consideration  for  the 
giving  by  the  defendant's  purchasing  agent,  then  or  subsequently, 
the  orders  for  the  goods.  That  the  bribe  was  conditioned  upon 
plaintiff's  giving  the  contract  is  demonstrated  by  his  agreement  to 
pay  a  percentage  of  the  selling  price  of  the  goods,  according  to  the 
orders  received.  It  should  be  regarded,  therefore,  practically  as  if 
the  agreement  had  expressly  provided  that  the  purchasing  agent  of 
the  defendant  should  receive  a  specified  percentage  of  the  moneys 
actually  received  by  the  plaintiff  on  orders  so  placed  with  him ; 
thus,  in  effect,  forming  but  one  contract  with  these  parties,  and  a 
different  consideration  running  to  the  agent  from  that  running  to 
his  principaL  It  must  be  assumed,  therefore,  that  each  order  for 
goods  given  by  the  agent  was  given  pursuant  to  one  general  corrupt 
agreement,  embracing  all  orders  to  be  given,  or  pursuant  to  separate 
corrupt  agreements  with  respect  to  each.  The  corrupt  practice  of 
secretly  offering  bribes  to  servants,  agents  and  employees,  to  induce 
them  to  place  contracts  for  their  masters  or  employers,  had  spread 
to  sQch  an  alarming  extent  in  this  State  that  its  viciousness  and  dis- 
honesty and  demoralizing  tendencies  attracted  the  attention  of  the 
L^slature  at  its  session  in  1905  *  and  led  it  to  declare  it  to  be  a  mis- 
demeanor to  give  or  receive  such  a  bribe,  by  enacting  section  384r 
of  the  Penal  Code,  which  provides  as  follows : 

"  Corrupt  if^flniericing  of  agenUy  employees  or  servwnU, —  Who- 
ever gives,  offers  or  promises  to  an  agent,  employee  or  servant,  any 
gift  or  gratuity  whatever,  without  the  knowledge  and  consent  of  the 
principal,  employer  or  master  of  such  agent,  employee  or  servant, 
with  intent  to  influence  his  action  in  relation  to  his  principal's, 

*  See  Laws  of  1905,  chap.  186.—  [Rbp. 
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employer's  or  master's  business ;  or  an  agent,  employee  or  servant 
who,  without  the  knowledge  and  consent  of  his  principal,  employer 
or  master,  requests  or  accepts  a  gift  or  gratuity  or  a  promise  to  make 
a  gift  or  to  do  an  act  beneficial  to  himself,  under  an  agreement  or 
with  an  understanding  that  he  shall  act  in  any  particular  manner  to 
his  principal's,  employer's  or  master's  business;  or  an  agent, 
employee  or  servant,  who,  being  authorized  to  procure  materials, 
supplies  or  other  articles  either  by  purchase  or  contract  for  his 
principal,  employer  or  master,  or  to  employ  service  or  labor  for  his 
principal,  employer  or  master,  receives  directly  or  indirectly,  for 
himself  or  for  another,  a  commission,  discount  or  bonus  from  the 
person  who  makes  such  sale  or  contract,  or  furnishes  such  materials, 
supplies  or  other  articles,  or  from  a  person  who  renders  such  service 
or  labor;  and  any  person  who  gives  or  offers  such  an  agent, 
employee  or  servant  such  commission,  discount  or  bonus  shall  be 
guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine  of  not  less 
than  ten  dollars  nor  more  than  five  hundred  dollars,  or  by  such  fine 
and  by  imprisonment  for  not  more  than  one  year." 

There  can  be  no  doubt  that  the  act  of  the  plaintiff  in  bribing  the 
purchasing  agent  of  the  defendant  was  a  violation  of  this  section 
of  the  Penal  Code.  The  plaintiff,  therefore,  in  obtaining  the  con- 
tract upon  which  he  bases  this  action,  committed  a  crime,  and,  as 
already  observed,  whether  the  purchasing  agent  of  the  defendant 
agreed  to  place  the  orders  at  the  same  time  the  plaintiff  agreed  to 
give  him  the  bribe,  or  whether  the  orders  were  given  subsequently, 
but  based  upon  the  plaintiff's  unlawful  contract  to  bribe  the  agent, 
is  immaterial.  The  Legislature  has  not  expressly  declared  either 
that  the  contract  to  pay  the  bribe  or  the  contract  induced  by  the 
bribe  is  void  or  unenforcible.  A  contract,  however,  made  in  viola- 
tion of  a  penal  statute,  although  not  expressly  prohibited  or 
declared  to  be  void,  is  prohibited,  void  and  unenforcible,  whether 
executory  or  executed.  {G7*iffith  v.  Wells^  3  Den.  226 ;  Barton  v. 
Port  Jackson  i&  V,  F,  P.  R.  Co.^  17  Barb.  897.)  A  contract  to 
do  an  illegal  act  or  to  aid  another  in  violating  the  law  is  likewise 
void  and  unenforcible,  whether  executory  or  executed.  {Ooodrich 
V.  Houghton,  134  N.  Y.  115 ;  Materne  v.  Horwitz,  101  id.  469  ; 
BrinTcman  v.  Eisler,  26  N.  Y.  St.  Repr.  94;  affd.,  40  id.  866;  HtM 
V.  Rugglea,  56  N.  Y.  424.)    Upon  the  same  principle,  one  who  is 
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required  hj  law  to  procnre  a  license  to  condnct  any  trade,  calling 
or  profession,  may  not  recover  for  services  rendered  or  property 
sold,  without  first  obtaining  such  license,  regardless  of  whether  or  not 
it  was  known  by  the  person  for  whom  the  services  were  rendered  or  to 
whom  the  property  was  sold  that  the  license  had  not  been  obtained. 
{Johnston  y,  Dahlgren^  166  N.  Y.  354 ;  Schnaier  v.  Navarre  Ilotd 
dk  Imp.  Co.y  82  App.  Div.  25 ;  Accetta  v.  Zupa^  54  id.  33 ;  Oriffith 
V.  WeUsy  8upra.)  It  is,  therefore,  quite  clear  that  the  purchasing 
agent  could  not  enforce  the  contract  to  recover  the  consideration 
agreed  to  be  paid  to  him ;  and  it  may  be  here  observed  that  this 
would  have  been  so  under  the  common  law,  if  the  statute  had  not 
been  enacted,  for  the  contract  contravened  public  policy.  {Jlar- 
rington  v.  Victoria  Oramng  Dock  Co.^  L.  E.  3  Q.  B.  Div.  549.) 
The  question  appears  to  be  presented  now  for  the  first  time  as  to 
whether  this  is  the  limitation  of  the  disability  for  violating  the 
penal  statute,  or  whether  the  court  may  refuse  its  aid  to  the  party 
obtaining  the  contract  for  the  purchase  or  sale  of  property,  or  for 
work,  in  violation  of  the  statute,  upon  the  same  ground  that  it 
leaves  a  party  to  a  contract  which  is  void  as  against  public  policy, 
or  offends  against  good  morals,  where  it  finds  him.  It  is  manifest 
that  the  Legislature  in  enacting  this  penal  statute  intended  to  empha- 
size and  extend  the  public  policy  of  the  common  law,  which  ren- 
dered such  contracts  by  agents  for  their  own  benefit  void.  It  being 
the  province  of  the  Legislature  to  declare  the  public  policy  of  the 
State,  it  is  the  duty  of  the  court  to  be  guided  thereby  in  adminis- 
tering the  law.  The  acts  of  the  plaintiff  not  only  offended  against 
good  morals  and  public  policy  at  common  law,  but  constituted  a  crime 
under  the  statutory  law  of  this  State,  and  he  is  here  seeking  the  aid 
of  the  court  to  enforce  a  contract  which  he  procured  by  violating  our 
penal  statute.  Nothing  could  be  more  corrupting,  nor  have  a  greater 
tendency  to  lead  to  disloyalty  and  dishonesty  on  the  part  of  servants, 
agents  and  employees  and  to  a  betrayal  of  the  coniidence  and  trust 
reposed  in  them,  than  those  practices  which  the  Legislature  has 
endeavored  to  stamp  out ;  and  I  think  nothing  will  be  more  effec- 
tive in  stopping  the  growth  and  spread  of  this  corrupting  and  now 
cnminal  custom  than  a  decision  that  the  courts  will  refuse  their  aid 
to  a  guilty  vendor  or  vendee,  or  to  any  one  who  has  obtained  a  con- 
tract by  secretly  bribing  the  servant,  agent  or  employee  of  another 
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to  pnrchase  or  sell  property  or  to  place  the  contract  with  him.  If 
the  court  should  lend  its  aid  to  the  enforcement  of  this  contract, 
induced  bj  a  five  per  cent  bribe  of  the  purchase  price  of  the  goods, 
then  to-morrow  it  may  be  called  upon  to  enforce  a  contract  induced 
by  a  bribe  of  twenty-five  per  cent  or  even  fifty  per  cent  of  the  pnr- 
chase price,  and  it  would  thei-eby  be  indirectly  compelling  a  master 
or  employer  to  reimburse  a  party  for  moneys  expended  in  bribing 
his  servant,  agent  or  employee  in  violation  of  the  law.  Of  course, 
a  contract  by  which  the  price  is  increased  to  enable  the  vendor  to 
pay  the  agent  could  not  be  enforced  as  to  such  increase,  but  a  deci- 
sion stopping  there  would  be  of  little  aid  in  remedying  the  evil.  If 
the  servant  could  not  make  a  contract  obligating  his  master  to  pay 
a  certain  percentage  of  the  purchase  or  selling  price  of  goods  to 
himself,  why  should  the  criminal  vendor  or  vendee  be  permitted  to 
enforce  a  contract,  secretly  made,  practically  in  part  for  the  benefit 
of  the  servant,  agent  or  employee  whom  he  has  unlawfully  cor- 
rupted ?  How  can  or  why  should  the  contract  be  divided  and  the 
guilty  vendor  or  vendee  be  permitted  to  recover  the  part  of  the  sell- 
ing or  purchase  price  which  was  to  be  received  for  himself  over  and 
above  the  amount  he  was  to  pay  the  agent  t  It  would  require  a 
consideration  of  the  unlawful  agreement  to  determine  the  amount 
each  is  to  receive ;  and  that  is  fatal,  for  it  is  one  test  to  determine 
whether  courts  will  enforce  a  contract.  {Leonard  v.  PaoUy  114 
N.  Y.  371.) 

The  learned  counsel  for  the  plaintiff  contends  that  it  does  not 
appear  that  the  contract  price  is  more  than  the  fair  market  value  of 
the  property.  It  would  seem,  on  the  facts,  that  it  is  five  per  cent 
more  than  the  plaintiff  desired  for  his  property ;  and  if  these  prac- 
tices are  allowed,  the  tendency  will  be  not  only  to  keep  prices  up, 
but  to  raise  them,  and  the  nominal  price,  if  the  custom  should  become 
general,  would  not  represent  the  selling  price  of  property.  Public 
policy  requires  that  an  agent,  servant  or  employee  shall  perform  the 
duties  of  his  employment  involving  discretion  and  trust,  with  a  sin- 
gle purpose  of  serving  his  master  or  employer ;  and  the  master  or 
employer,  for  the  salary  or  compensation  which  he  has  agreed  to 
pay,  has  a  right  to  expect  honest,  faithful,  loyal  service  rendered 
with  a  sole  regard  to  his  interests.  The  tendency  of  this  practice  Is 
to  make  the  servant  dbloyal  and  to  have  his  action  not  only  ioflu- 
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enced  but  controlled  by  his  personal  interests,  rather  than  by  the 
duties  of  his  employment.     The  temptation  will  be  either  to  agree 
for  his  master  or  employer  to  pay  more  than  the  fair  market  price 
of  property  purchased,  or  fair  market  value  of  work  to  be  performed, 
or  to  accept  property  or  work  of  an  inferior  quality  or  grade,  in 
oi-der  that  he  may  receive  for  himself  a  larger  percentage.    The 
servant  would  be  accountable  to  his  master  or  employer  for  any 
moneys  thus  received,  but  that  aflfords  no  adequate  remedy,  for  the 
reason  that  such  contracts  are  made  secretly  and  it  would  be  diffi- 
cult to  discover  or  prove  the  facts.    The  vice  lies  in  making  the 
agreement  without  the  knowledge  of  the  master.     Of  course,  it  is 
perfectly  competent  for  a  master  to  employ  a  servant  as  a  purchas- 
ing or  selling  agent  and  to  give  him  a  commission  upon  the  purchase 
price  or  allow  a  commission  to  be  paid  by  the  vendee  upon   the 
selling  price,  and  it  may  well  be,  as  was  recently  held  in  BdUin  v. 
Fourteenth  Street  Stcyre  (54  Misc.  Eep.  359 ;  aflEd.,  123  App.  Div.  582), 
that  where  the  bribe  is  received  with  the  knowledge  of  the  master, 
the  statute  does  not  apply  and  the  contract  of  sale  will  be  enforced. 
It  is  perfectly  plain  that  if  the  contract  had  not  been  performed  by 
the  plaintiff,  the  defendant,  upon  discovering  the  fact  that  its  agent 
had  been  bribed  to  place  the  contract,  would  have  had  the  right  to 
rescind.    {Smith  v.  Seattle  Z.  8.  <&  A  B.  Co.,  72  Hun,  202.)    It  is 
contended  that  its  only  remedies  upon  discovering  the  facts  were  to 
rescind  the  contract  or,  if  that  were  impracticable,  to  counterclaim 
for  any  damages  it  has  sustained  by  reason  of  the  plaintiff's  fraud 
in  inducing  the  contract,  and  that  by  a  failure  to  rescind  or  thus 
counterclaim,  it  is  deemed  to  have  ratified  and  affirmed  the  conti*act 
I  am  of  opinion  that  this  is  not  a  case  in  which  the  rule  of  ratifica- 
tion, applicable  to  ordinary  contracts  induced  by  fraud,  should  be 
applied.     The  public  policy  of  our  State  forbids  the  ratification,  as 
well  as  tlie  making,  of  such  a  contract.     Usually  private  contracts 
concern  only  the  parties  thereto,  and  it  is  optional  with'  a  person 
who  has  discovered  that  he  has  been  defrauded,  whether  to  ratify 
the  contract  or  to  rescind  it.     There  is  ordinarily,  at  least,  no 
general  public  policy  involved  in  such  cases. 

The  learned  counsel  for  the  plaintiff  contends  that  Brewster  v. 
Hatch  (13  Daly,  65  ;  18  Abb.  N.  C.  205)  is  a  decisive  authority  in 
favor  of  his  client.    When    that    decision  was  made,  bribing  an 
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agent  to  place  a  contract  was  not  a  crime.  On  the  facts  it  is  also 
distinguishable.  There,  pursaant  to  a  custom,  presents  were  given 
by  a  carriage  manufacturer  and  repairer  to  coachmen  on  New 
Year's  day ;  but  there  was  no  evidence  of  an  agreement,  express  or 
implied,  that  they  were  to  bring  their  employers'  carriages  to  the 
%hop  for  repairs.  The  opinion  shows  that  the  coachman  of  the 
defendant  was  directed  by  his  employer  to  have  repairs  made  at 
the  shop  of  the  plaintifip.  The  court  ruled  that  if  the  employer 
sustained  any  damages  by  reason  of  the  coachman  being  induced 
by  the  presents  to  have  repairs  made  when  unnecessary,  his  remedy 
was  to  counterclaim  for  his  damages.  Moreover,  the  question  of 
public  policy  is  not  discussed  in  the  opinion. 

The  case  at  bar,  I  think,  falls  fairly  within  the  doctrine  announced 
by  the  Circuit  Court  of  Appeals  in  Standard  Lumber  Co.  v.  BuUet- 
Ice  Co,  (146  Fed.  Rep.  359),  where  the  court  refused  its  aid  to  the 
plaintiff  to  collect  any  part  of  the  purchase  price  of  constructing  an 
ice  plant,  it  appearing  that  by  an  agreement  between  the  president 
of  the  defendant  and  an  officer  of  the  plaintiff,  a  bid  which  the 
plaintiff  had  submitted  was  increased  more  than  fifty  per  cent  ou 
the  understanding  that  the  excess  should  be  divided  between  them 
and  the  plaintiff,  which  was  a  violation  of  a  statute  of  the  State. 

There  is  no  force  in  the  contention  that  this  contract  does  not 
contravene  public  policy,  because  it  may  be  proved  without  proving 
the  illegal  contract  between  the  plaintiff  and  the  purchasing  agent  of 
the  defendant,  pursuant  to  which  it  was  made.  The  rule  is  stated  in 
Chitty  on  Contracts  (7th  Am.  ed.  [1848]  657)  that  the  test  as  to 
^'  whether  a  demand  connected  with  a  transaction  is  capable  of  being 
enforced  at  law,  is  whether  the  plaintiff  requires  any  aid  from  the 
illegal  transaction  to  establish  his  case."  This  rule  is  quoted  approv- 
ingly in  Gray  v.  Hook  (4  N.  Y.  449)  and  Wood/worth  v.  Bennett  (43 
id.  273).  It  is  technically  accurate  if  confined  to  the  plaintiff's  case  ;- 
but  the  rule  has  since  been  extended,  and  it  is  now  well  settled  that 
if  the  illegality  appears  by  the  evidence  developed  by  the  plaintiff 
or  by  the  evidence  presented  by  the  defendant,  there  can  be  no 
recovery,  and  that,  even  though  the  contract  may  be  in  writing  and 
apparently  valid,  the  illegality  may  be  shown  by  surrounding  facts 
and  circumstances,  as  is  conclusively  established  by  the  case  of 
Ernst  V.  Croahy  (140  N.  Y,  364),  where  a  recovery  for  rent  on  a 
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lease  in  writing  —  apparently  valid,  for  it  showed  that  the  house 
was  to  be  used  for  the  purposes  of  a  residence  only  —  was  defeated 
upon  proof  that  the  house  was  to  the  knowledge  of  the  landlord  to 
be  used  for  immoral  purposes.  In  this  particular  case  the  defend- 
ant is  an  innocent  party.  It  is  argued,  however,  that  he  should  not 
be  permitted  to  retain  the  goods  without  paying  for  them.  The 
rule  of  public  policy  under  which  courts  refuse  their  aid  to 
enforce  contracts  was  not  established  to  protect  the  parties,  and  the 
court  suspends  action  when  tlie  foundation  is  properly  laid  by  the 
evidence  presented  by  either  party.  {Drake  v.  Lauer^  93  App.  Div. 
86 ;  aflEd.,  182  N.  T.  533 ;  Dunham  v.  Hastings  Pavement  Co,y  56 
App.  Div.  244 ;  57  id.  426.  See,  also,  S.  C,  118  App.  Div.  127  ; 
affd.,  189  N.  T.  600 ;  State  ex  rd.  Bradford  v.  Croee^  38  Kans. 
696.) 

The  cases  of  Cody  v.  Dempsey  (86  App.  Div.  335)  and  Hayned 

V.  Ahrameon  (97  N.  Y.  Supp.  371)  are  distinguishable  upon  the 

ground  that,  while  it  was  then  supposed  that  the  statute  making  it 

a  misdemeanor  for  a  broker  to  offer  real  estate  for  sale  without 

being  duly  authorized  in  writing  was  valid,  yet  the  contract  was 

not  immoral,  and  the  fact  as  to  whether  or  not  he  was  authorized 

in  writing  had  no  bearing  upon  the  contract  which  he  negotiated 

between  the  parties,  as  it  was  not  based  on  his  contract,  which 

merely  approa/iKed  or  led  up  to  the  making  of  the  contract  of 

sale.    Sinnott  v.  OermanrAraerican  Bank  (164  N.  T.  391)  is  also 

distinguishable  upon  the  ground  that  the  statute  prohibiting  con* 

ducting  a  copartnership  business  with  the  designation  "  &  Co."  not 

representing  an  actual  partner,  was  designed  to  protect  those  giving 

credit  to  the  firm  and  not  those  receiving  credit  from  the  firm.    (See 

Chiy  v.  Seibold,  97  N.  T.  472.) 

If  the  orders  were  not  given  at  th^  time  the  bribe  was  oflEered, 
BO  tliat  the  agreement  to  bribe  and  the  agreement  to  place  the 
orders  constituted  one  transaction  which  would  vitiate  the  whole, 
they  were  at  least  based  upon  and  placed  pursuant  to  the  agree- 
ment of  the  plaintiff  to  bribe  the  purchasing  agent  of  the  defend- 
ant, which  brings  the  case  fairly  within  the  rule  that  every  agree- 
ment, although  founded  in  part  on  a  new  legal  consideration, 
/otfnded  upon^  auxiliary  to,  or  made  to  carry  into  effect  any  of  the 
unexecuted  provisions  of  a  previous  illegal  contract,  is  void  even 
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though  completely  executed  by  one  party,  and  will  not  be  enforced 
at  the  instance  of  the  party  who  has  executed  it.  {Oray  v.  Hoo\ 
supra  ;  Barton  v.  Port  Jackson  c&  U.  F.  P.  R.  Co,^  supra  /  Dewitt 
V.  Brisbane,  16  N.  Y.  508 ;  Bell  v.  Quin,  2  Sandf.  146 ;  Judd  v. 
Herringtony  46  N.  Y.  St.  Kepr.  925 ;  Armstrong  v.  Toler^  11  Wheat 
[24  IT.  S.]  258 ;  Leonard  v.  Poole,  supra  ;  Rhodes  r.  Stone,  17  N.  Y. 
Supp.  561;  Vincent  v.  Moriarty,  31  App.  Div.  484;  Trovinger  v. 
M^Bumey,  5  Cow.  263.)  In  Armstrong  v.  Toler  {supra)  Chief 
Justice  Marshall,  writing  for  the  court,  sustained  an  instruction  to 
the  jury  that  "  where  the  contract  grows  immediately  out  of,  and  is 
connected  with,  an  illegal  or  immoral  act,  a  court  of  justice  will  not 
lend  its  aid  to  enforce  it.  And  if  the  contract  be  in  part  only*  con- 
nected with  the  illegal  transaction,  and  growing  immediately  out  of  it, 
though  it  be,  in  fact,  a  new  contract,  it  is  equally  tainted  by  it."  I 
am,  therefore,  of  opinion  that  the  defendant  should  have  been  per- 
mitted to  prove  the  facts  pleaded  as  a  separate  defense,  and  that  if 
they  be  established  the  plaintiff  will  then  be  shown  to  have  com- 
mitted a  crime  in  obtaining  the  very  contracts  which  he  asks  the 
aid  of  the  court  to  enforce,  and  should  be  denied  assistance. 

The  learned  counsel  for  the  appellant,  in  his  brief  in  reply, 
reiterates  and  quotes  at  great  length  an  argument  from  his  fii*8t 
brief.  This  practice  is  condemned  as  improper,  useless  and 
unnecessarily  increasing  the  labor  of  the  court. 

It  follows  that  the  determination  and  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant,  excepting  the 
disbursements  for  printing  the  brief  in  reply,  to  abide  the  event 

MoLauohun  and  Clarke,  JJ.,  concurred ;  Patterson,  P.  J., 
and  SooTT,  J  ,  dissented. 

SooTT,  J.  (dissenting) :         • 

The  defendant  under  a  contract  of  purchase  has  received  plain- 
tifTs  goods  to  the  value  of  $1,555.81,  and  either  now  has  them  or 
has  sold  them  and  retained  the  proceeds.  It  now  objects  to  paying 
for  them,  but  neither  tenders  back  the  goods  nor  offers  to  return  the 
proceeds,  nor  asserts  that  it  suffered  any  loss  or  damage  by  reason 

♦Seeld.  261.— [Rep. 
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of  the  parcbase.  Its  defense  is,  in  effect,  a  plea  in  bar.  It  says 
that  the  parcbase  was  negotiated  by  one  McGniness,  its  purchasing 
agent,  and  for  the  purpose  of  inducing  the  purchase  plaintiff  agreed  to 
pay  and  did  pay  McGniness  a  commission  upon  the  pnrcbase  price  in 
violation  of  section  384r  of  the  Penal  Code  (added  by  Laws  of  1905, 
chap.  136) ;  that  this  agreement  to  pay,  and  payment  to,  McGniness 
being  a  criminal  act,  so  taints  with  illegality  the  purchase  thereby 
induced  that  the  court  shonld  refnse  to  enforce  the  contract  of  pur- 
chase and  permit  defendant  to  retain  plaintiff's  goods  without  pay- 
ing for  them.  It  is  proposed  to  uphold  the  defendant  in  this  posi- 
tion because  it  is  believed  that  such  a  decision  will  be  most  effective 
in  stopping  the  growth  and  spread  of  the  corrupting  and  now  crimi- 
nal custom  of  paying  secret  commissions  to  purchasing  agents.  It 
is  not  contended  that  the  Legislature  decreed  that  contracts,  other- 
wise valid  and  wholly  executed,  should  be  unenforcible  if  induced 
by  giving  a  secret  commission  to  the  purchaser's  agent,  find  while  it 
might  lie  within  the  power  of  the  Legislature  to  add  this  conse- 
quence to  the  penalties  already  prescribed  for  a  violation  of  the 
statute,  that  is  a  matter  for  legislative  and  not  judicial  action.  The 
unlawful  agreement  between  plaintiff  and  McGniness  was  no  part 
of  the  contract  between  plaintiff  and  defendant,  and  in  order  to 
prove  the  latter  it  was  not  necessary  to  prove  the  existence  of  the 
former  It  needs  neither  argument  nor  the  citation  of  authorities 
to  establish  the  proposition  that  McGuiness  could  not  have  recovered 
from  plaintiff  the  agreed  percentage  because  the  contract  to  pay  it 
was  in  itself  a  criminal  act.  The  contract  between  plaintiff  and 
defendant  was  not  criminal  and  was  fully  executed.  Undoubtedly 
the  secret  agreement  to  pay  a  commission  to  plaintiff  was  a  fraud  on 
defendant  and  rendered  the  contract  voidable  at  its  option.  {Smith 
V.  Seattle  Z.  8.  c&  K  R.  Co.,  72  Hun,  202.)  It  might,  if  it  had  discov- 
ered the  fraud  in  time,  have  refused  to  receive  the  goods,  or  having 
received  them  might  have  tendered  them  back  or  might  even  now 
counterclaim  for  the  damages  it  suffered  from  the  fraud  if,  in  fact 
and  law,  it  could  show  that  it  had  suffered  damage.  The  statute 
which  has  made  that  a  crime,  which  heretofore  was  merely  immoral, 
has  affixed  to  that  crime  an  appropriate  penalty.  It  is  no  part  of 
our  duty  to  assume  legislative  power  and  prescribe  an  additional 
punishment,  nor  are  we  to  assume,  in  the  absence  of  allegations  to 
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that  effect,  that  the  defendant  did  in  fact  siiflfer  damage  as  a  result 
of  plaintiff's  unlawful  agreement  with  McGuiness. 

The  determination  of  the  Appellate  Terra  should  be  aflSrmed, 
with  costs. 

Patterson,  P.  J.,  concurred. 

Determination  and  judgment  reversed,  new  trial  ordered,  with 
costs  to  appellant,  except  disbursements  for  printing  brief  in  reply, 
to  abide  event. 


Louis  Mendelson,  Appellant,  v.  Rolly  M.  Bronnbr,  Respondent 

First  Department,  February  14,  1908. 

Trial  —  master  and  senrant  —  action  for  breach  of  contract  of  employ- 
ment—  election  between  causes  of  action  alleged — presumption  when 
employee  serves  after  expiration  of  term. 

A  plaintiff  suing  to  recover  damages  for  a  breach  of  contract  of  employment  for 
one  year,  which  embodied  an  option  by  the  employer  to  extend  the  contract 
for  three  years  on  written  notice,  who  sets  out  two  counts:  Firsts  that  the 
requirement  for  written  notice  was  waived  and  the  contract  verbally  renewed 
for  three  years;  and,  second,  that  it  was  renewed  for  one  year,  should  not  bo 
required  to  elect  between  these  causes  of  action  until  the  close  of  the  evidence. 

When,  on  the  expiration  of  a  written  contract  of  employment  for  one  year,  the 
servant  remains  in  his  master's  employ  without  agreement  limiting  the  subse- 
quent period  of  his  employment,  the  law  implies  a  renewal  of  the  contract 
upon  the  same  terms  for  another  year. 

Appeal  by  the  plaintiff,  Louis  Mendelson,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflSce 
of  the  clerk  of  the  county  of  New  York  on  the  18th  day  of  Octo- 
ber, 1907,  upon  the  dismissal  of  the  complaint  by  direction  of  the 
court  at  the  close  of  the  plaintiffs  case  upon  a  trial  at  the  New 
York  Trial  Term. 

Harold  JValhan,  for  the  appellant. 

Wales  F,  Severance^  for  the  respondent. 

Laughlin,  J. : 

This  action  is  brought  to  recover  damages  for  a  breach  of  con- 
tract.    On  the  1st  of  May,  1903,  the  defendant,  as  party  of  the  first 
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part,  and  the  plaintiff,  as  party  of  the  second  part,  executed  a  con- 
tract in  writing,  whereby  the  defendant  employed  the  plaintiff  as  a 
designer  and  manufacturer  of  clothing  for  the  period  of  one  year 
from    date.     The   contract  contained    the    following    provision: 
"  With  the  privilege,  however,  on  the  part  of  tlie  party  of  the  first 
part  to  renew  this  agreement  for  a  period  of  three  years  from  and 
after  the  expiration  of  one  year  from  the  date  hereof,  provided  the 
party  of  the  first  part  gives  written  notice  to  the  party  of  the  second 
part,  on  or  before  nine  months  from  the  date  hereof  of  his  intention 
or  desire  to  renew  said  contract  for  said  additional  period  of  three 
years.     TliB  party  of  the  second  part  stipulates  and  agrees  that  if 
the  party  of  the  first  part  elects  to  and  does  exercise  said  privilege 
of  renewal  for  said  additional  period  of  three  years,  thereupon  and 
in  that  event,  the  said  party  of  the  second  part  will  continue  in 
the  service  of  the  party  of  the  first  part  for  the  said  additional 
period  of  three  years."     The  plaintiff  alleges  that  he  waived  the 
requirement  that  the  defendant  should  give  written  notice  of  his 
election  to  have  the  contract  renewed  and  that  it  was   verbally 
agreed  that  it  should  be  renewed  for  the  additional  period  of  three 
years.     The  plaintiff  continued  in  the  employ  of  the  defendant 
until  the  26th  day  of  November,  1904,  when  he  was  discliarged.    The 
complaint  contains  two  counts,  the  first  upon  the  theory  that  the 
contract  was  renewed  for  the  period  of  three  years,  and  the  second, 
upon  the  theory  that  it  was  renewed  for  the  period  of  one  year. 
At  the  close  of  the  plaintiff's  evidence,  the  court  required  him  to 
elect  between  the  two  causes  of  action.     He  objecte.d  and  took  an 
exception  and  then  elected  to  stand  upon  the  first.     The  defendant 
thereupon  moved  to  dismiss  the  complaint  upon  the  ground  that 
the  contract  was  void  within  the  Statute  of  Frauds,  which  had  been 
duly  pleaded,  and  the  motion  was  granted.     We  are  of  opinion  that 
the  plaintiff  should  not  have  been  required  to  elect  between  his 
causes  of  action  until  the  close  of  the  evidence.     It  is  quite  clear, 
assuming  the  testimony  of  the  plaintiff  to  be  true,  that  in  any  event 
he  had  a  perfectly  good  cause  of  action  on  the  second  count.     The 
original  hiring  was  for  one  year,  and  according  to  his  evidence,  at 
the  expiration  of  that  year,  he  continued  in  the  defendant's  employ, 
receiving  pay  for  his  services  as  under  the  contract  in  writing  for 
the  first  year,  without  any  understanding  or  agreement,  verbal  or 
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otherwise,  limiting  the  term  of  his  employment  after  the  expiration 
of  the  first  year  to  a  period  less  than  another  year.  The  law  in 
such  case  implies  an  agreement  for  a  renewal  of  the  contract  upon 
the  same  terms  for  another  year.  {Huntingdon  v.  Claffin^  38  N.  Y. 
182 ;  Douglass  v.  M.  Ins.  Co,y  118  id.  484 ;  Adatns  v.  Fitzpatrick^ 
125  id.  124;  Bennett  v.  Mahler y  90  App.  Div.  22;  Treffin^er  v. 
Groh'a  Sons,  112  id.  250 ;  afEd.,  185  N.  Y.  610.)  It  would  seem, 
therefoi*e,  that  the  judgment  should  be  reversed,  to  the  end  that  the 
plaintiflf  njay  be  permitted  to  proceed  on  the  second  count,  even  if 
he  cannot  succeed  on  the  first. 

I  am  of  opinion,  however,  that  his  first  cause  of  action  can  be 
maintained.  It  appears  by  the  testimony  of  the  plaintiff  that  some 
time  during  the  three  months  prior  to  the  expiration  of  the  first 
year,  but  apparently  after  the  period  within  which  the  defendant 
was  to  give  written  notice  of  his  election  to  continue  the  contract, 
he  had  a  conversation  with  the  defendant  in  which  he  informed  the 
defendant  that  he  had  an  offer  of  other  employment,  and  that  he 
desired  to  know  whether  the  defendant  intended  to  renew  the  con- 
tract, and  that  the  defendant  replied  in  substance  that  the  plaintiff 
had  a  contract  with  him  for  three  years  longer.  The  question 
arises  as  to  whether,  on  the  employment  being  continued  beyond  a 
year  on  the  same  terms  and  after  this  conversation  and  without 
further  agreement,  the  parties  became  bound  —  the  plaintiff  to  work 
and  the  defendant  to  employ  him  —  for  the  further  period  of  three 
years  contemplated  in  the  agreement  in  writing.  'It  is  to  be  observed 
that  the  terms  of  employment  for  the  succeeding  three  years  and 
the  compensation  were  fixed  in  the  agreement  signed  by  the  parties, 
and  that  the  plaintiff  expressly  obligated  himself  to  be  bound  thereby 
for  the  further  period  of  three  years  at  the  election  of  the  defend- 
ant, to  be  manifested  by  written  notice.  It  is  quite  clear  that  but 
for  the  Statute  of  Frauds  it  was  competent  for  the  parties  to  waive 
the  written  notice.  It  is  equally  clear  that  neither  party  was  bonnd 
by  the  contract  beyond  the  first  year,  unless  the  written  notice  was 
given  or  waived.  It  cannot,  therefore,  be  said  that  in  signing  the 
original  contract  the  parties  became  bound  for  the  further  period  of 
three  years.  If  the  notice  in  writing  had  been  given,  that  would, 
doubtless,  have  answered  the  purpose  of  the  Statute  of  Frauds, 
for  it  would  have  been  read  in  connection  with  the  agreement 
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signed  by  the  parties  and  would  Lave  become  in  effect  part 
thereof.  The  period  within  which  the  notice  in  writing  was 
required  to  be  given  having  expired  without  its  having  been  given, 
the  agreement  to  renew  was  void  within  the  Statute  of  Frauds, 
eince  it  rested  in  parol,  unless  it  can  bo  held  that  the  mere 
continuance  of  the  employment  constituted  by  operation  of  law  an 
agreement  for  the  renewal  of  the  employment  for  the  period  of 
three  years.  The  law  applicable  to  the  case,  therefore,  must  be  the 
same  as  if  the  notice  in  writing  had  not  been  given  and  there  was 
nothing  said  between  the  parties  but  the  employment  was  continued 
after  the  expiration  of  the  year,  for,  although  the  plaintiffs  testis 
mony  does  not,  on  account  of  the  Statute  of  Frauds,  add  to  his 
rights,  on  the  other  hand,  there  is  nothing  in  his  testimony  to 
destroy  any  right  that  would  otherwise  arise  by  implication  of  law 
on  continuing  in  the  defendant's  employ  after  the  expiration  of  the 
year.  As  already  observed,  if  the  contract  were  silent  with  respect 
to  a  renewal,  the  law  on  these  facts  would  imply  a  renewal  for  one 
year,  but  here  the  contract  contemplated  either  ei  termination  of  the 
employment  at  the  end  of  the  first  year  or  a  renewal  of  the  employ- 
ment on  the  same  terms  for  the  period  of  three  years,  and  the  ques- 
tion is  presented  as  to  whether  the  contract  of  renewal,  implied  by 
law  in  such  case,  is  not  for  the  period  contemplated  by  the  contract 
in  writing.  In  Probst  v.  Hochester  Steam  Lawndry  Co,  (171  N.  T. 
584)  this  was  held  to  be  the  rule  with  respect  to  a  lease  for  one 
year,  with  a  privilege  of  renewal  for  two  more  years  by  giving  writ- 
ten notice  three  months  prior  to  the  expiration  of  the  first  year.  In 
that  case  the  notice  in  writing  was  not  given,  and  the  court  held 
that  a  waiver  thereof  would  be  implied  upon  the  tenant  holding 
over  after  the  expiration  of  the  year  and  paying  rent  as  under  the 
original  lease,  and  the  court  say :  ^^  The  result  was  not  the  creation  of 
a  new  lease,  but  the  continuance  of  an  existing  lease  pursuant  to  the 
terms  thereof."  It  does  not  appear  from  the  opinion  of  the  Court 
of  Appeals  that  the  Statute  of  Frauds  was  involved  in  that  case. 
In  Ratter  of  RvhensUin  (13  N.  T.  St.  Eepr.  891),  where  the  Stat- 
ute  of  Frauds  was  pleaded,  the  same  rule  was  applied  by  the  Gen- 
eral Term  of  the  Superior  Court  of  Buffalo.  In  Long  v.  Stafford  . 
(103  N.  T.  274),  which  apparently  did  not  involve  the  Statute  of 
Frauds,  a  lease  in  writing  for  six  months  was  deemed  by  the  Court  of 
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Appeals  to  have  been  renewed  for  two  years  by  implication  of  law 
on  the  tenant  holding  over  withont  having  given  the  notice  of  elec- 
tion upon  which  the  right  of  renewal  depended.  The  agreement  in 
question  is  nnder  seal.  In  Voege  v.  ItoruUds  (83  Hun,  114)  it  was 
held  that  where  a  lease  nnder  seal,  for  one  year,  contains  a  privilege 
of  renewal  for  two  additional  years  if  the  tenant  so  desired,  the 
tenant  by  holding  over  after  the  expiration  of  the  first  year  was  con- 
clusively deemed  to  have  elected  to  continue  in  possession  under  the 
agreement,  and  could  not  show  by  parol  that  it  was  understood  that 
he  was  to  remain  bound  only  for  an  additional  year.  I  am  of  opin- 
ion, therefore,  that  it  is  immaterial  whether  the  election  of  the 
defendant  was  exercised  in  the  manner  prescribed  in  the  agreement, 
for,  by  continuing  to  employ  the  plaintiflE  after  the  expiration  of 
the  year,  the  agreement  having  been  in  writing  and  under  seal,  and 
containing  a  provision  for  its  continuance  for  three  years  longer,  the 
defendant  should  be  deemed  estopped  from  questioning  the  regular- 
ity of  its  continuance.  (  Voege  v.  EonaldSj  supra.  See,  also,  Dunn 
V.  Steuhinffy  120  N.  Y.  232,  which  is  under  the  original  contract, 
to  which  the  defense  of  the  Statute  of  Frauds  is  not  available.) 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  «vent. 

Clarke,  J.,  concurred ;  Patterson,  P.  J.,  and  Soott,  J.,  concurred 
as  to  first  ground  for  reversal  stated  in  opinion. 

McLaughlin,  J.  (concurring) : 

I  concur  in  the  opinion  of  Mr.  Justice  Lauohlin  except  in  so  far 
as  he  holds  that  the  defense  of  the  Statute  of  Frauds  is  not  avail- 
able as  to  the  first  cause  of  action  pleaded.     I  think  it  is. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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In  the  Matter  of  tlie  Application  of  the  Attorney-Genebal  of 

THE  State  of  New  York,  Appellant,  to  Commence  an  Action 

against    the    Consolidated    Gas    Company    of    New    York, 

Bespondent. 

First  DepartmeDt,  February  14,  1908. 

Pablic  service  corporations  —  coneolidation  of  gas  companies  not  obnox- 
ious to  statutes  prohibiting  monopolies  —  expiration  of  franchise  of 
consolidated  companies  —  when  no  illegal  exercise  of  franchise — appli- 
cation by  Attomey-Oeneral  for  leave  to  sue  —  discretion  of  court  — 
benefit  to  public  considered. 

The  granting  of  an  application  by  the  Attorney- General,  made  under  section  1798 
of  the  Ckxie  of  Civil  Procedure,  for  leave  to  sue  to  annul  the  charter  of  a  cor- 
poration, rests  in  the  sound  discretion  of  the  court.  It  is  not  given  as  a  matter 
of  right,  but  depends  upon  whether  public  interests  require  the  action  to  be 
brought. 

The  organization,  of  the  Consolidated  Ghis  Company  of  New  York  by  the  consoli- 
dation of  six  other  companies  effected  under  the  provisions  of  chapter  867  of 
the  Laws  of  1884,  and  its  subsequent  purchase  of  stock  of  other  gas  and  elec- 
tric companies  under  the  authority  of  section  40  of  the  Stock  Corporation  Law, 
did  not  offend  the  provisions  of  section  7  of  the  Stock  Corporation  Law  and  the 
80<called  Anti-Monopoly  Acts,  providing  that  no  corporations  shall  combine 
with  other  corporations  or  persons  to  create  a  monopoly  or  the  unlawful 
restraint  of  trade  or  for  the  prevention  of  competition  in  any  necessary  of  life. 

This,  because  although  the  power  to  purchase  stock  of  other  corporations  con- 
ferred by  section  40  of  the  Stock  Corporation  Law  must  be  exercised  so  as  not 
to  contravene  the  statutes  against  monopolies,  the  consolidation  of  public  light- 
ing companies,  even  if  effected  for  the  purpose  of  preventing  competition,  does 
not  create  a  monopoly  within  the  meaning  of  the  statute,  for  no  exclusive 
right  is  thereby  attained,  nor  can  the  price  of  gas  or  electricity  be  arbitrarily 
fixed  by  the  corporation,  both  of  these  mattera  being  within  the  control  of  the 
Legislature  which  may  fix  the  maximum  rate  and  compel  the  production  and 
sale  of  gas  to  consumere. 

The  purchase  of  stock  for  the  purpose  of  preventing  competition  is  not  of  itself 
illegal,  unless  it  results  in  the  creation  of  such  monopoly  as  limits  the  supply 
and  enhances  the  cost  of  the  commodity  dealt  in. 

Although  the  franchises  granted  by  the  municipal  authorities  to  the  companies 
which  consolidated  to  form  the  Consolidated  Gas  Company  of  New  York  were 
limited  as  to  the  time  within  which  pipes  could  be  laid  in  public  street,  and 
although  said  time  has  expired  without  being  extended  by  the  local  authorities, 
the  fact  that  the  Consolidated  Company  continues  to  open  streets  and  to  main- 
tain pipes  already  placed  therein  without  the  consent  of  the  municipal  author- 
App.  Div.—  Vol.  CXXIV.        26 
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ities  is  not  an  exercise  of  franchises  not  conferred  upon  it  by  law  within  the 
meaning  of  section  17d8  of  the  Code  of  Civil  Procedare,  said  acts  being  matters 
for  the  consideration  of  the  municipal  authorities  and  of  no  concern  to^  the 
State. 

On  an  application  by  the  Attorney-General  for  leave  to  bring  an  action  to  annul 
the  charter  of  a  gas  company,  the  court  will  consider  the  fact  that  no  injury  is 
shown  to  liave  been  done  to  the  people  of  the  State  at  large  or  to  consumers 
supplied  by  said  company,  and  that  no  public  purpose  would  be  served  by 
such  action  while  serious  results  might  flow  from  depriving  the  inhabitants  of 
a  city  of  gas  and  electricity  for  lighting  purposes,  even  for  a  limited  period. 

Laughlin,  J.,  dissented,  with  opinion. 

Appeal  by  the  petitioner,  the  Attorney-Gteneral  of  the  State  of 
New  York,  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  12th  day  of  August,  1907,  denying 
the  petitioner's  application  for  leave  to  bring  an  action  against 
the  Consolidated  Gas  Company  of  New  York. 

The  opinion  delivered  at  Special  Term  is  reported  in  MaUer  of 
Consolidated  Oaa  Co.  (56  Misc.  Rep.  49). 

William  A.  DeFordy  for  the  appellant. 

Jwmes  M.  Becky  for  the  respondent 

SooTT,  J. : 

In  this  proceeding  the  Attorney-General  seeks  the  leave  of  the 
court  to  bring  an  action  against  the  Consolidated  Gas  Company  of 
New  York  to  procure  a  judgment  vacating  the  charter  and  annulling 
the  corporate  existence  of  the  company. 

The  present  appeal  is  from  an  order  at  Special  Term  refusing  to 
give  the  desired  leave.  The  application  is  made  under  section  1798 
of  the  Code  of  Civil  Procedure,  which  authorizes  the  Attorney- 
General  to  bring  such  an  action,  in  certain  cases,  upon  obtaining 
leave  so  to  do  from  the  court.  Wliether  or  not  such  leave  should 
be  given  rests  in  each  case  in  the  sound  discretion  of  the  court,  and 
is  not  to  be  given  as  a  matter  of  course.  {Matter  of  Attorney, 
Oeneraly  81  Hun,  541.)  Weight,  undoubtedly,  is  to  be  given  to 
the  fact  that  the  Attorney-General  has  felt  it  to  be  his  duty  to 
apply  for  the  required  leave,  but  the  court  is  also  charged  with  a 
duty  in  the  premises  to  consider  seriously  whether  upon  the  facts 
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presented  the  public  interests  require  that  such  an  action  should  be 
brought.  In  the  present  case  we  are  not  embarrassed  by  any 
material  dispute  as  to  the  facts. 

It  appears  from  the  petition  that  the  ConsoHdated  Gas  Company 
of  New  York  was  organized  in  1884  by  the  consolidation  of  six 
domestic  gas  light  companies  then  engaged  in  manufacturing  and 
selling  gas  in  the  city  of  New  York,  in  which  business  the  ConsoH- 
dated Gas  Company  has  engaged  since  its  organization.  This 
consolidation  was  effected  under  the  provisions  of  chapter  367  of 
the  Laws  of  1884,  and,  so  far  as  appears,  all  the  formalities  pre- 
scribed by  that  act  were  duly  complied  with.  Subsequently  and  at 
divers  times  the  Consolidated  Gas  Company  has  acquired  by  pur- 
chase, either  the  whole,  or  a  majgrity  of  the  capital  stock,  of  a  number 
of  electric  lighting  and  gas  lighting  companies,  all  of  which  it  controls 
by  virtue  of  its  said  purchases  of  stock.  The  grounds  upon  which 
the  Attorney-General  seeks  to  annul  its  charter  are,^r^  that  it  has 
violated  provisions  of  law  whereby  it  has  forfeited  its  charter  and 
become  liable  to  be  dissolved  by  the  abuse  of  its  corporate  powers ; 
and,  second^  that  it  has  exercised  and  is  exercising  franchises  not 
conferred  upon  it  by  law. 

The  charge  that  the  Consolidated  Gas  Company  has  violated  pro- 
visions of  law  and  thereby  forfeited  its  charter  is  based  upon  its 
purchase  of  the  stock  of  other,  and  possibly  competing,  gas  and 
electric  lighting  companies,  the  effect  of  which,  it  is  said,  is  to 
create  a  monopoly  and  prevent  competition.  It  is  not  to  be  denied 
that  section  40  of  the  Stock  Corporation  Law  (Laws  of  1890,  chap. 
564,  as  amd.  by  Laws  of  1892,  chap.  688),  which  was  re-enacted  with 
an  amendment  by  chapter  601  of  the  Laws  of  1903,  in  terms  permit- 
ted the  purchases  of  stock.  It  provides  that  "  Any  stock  corpora- 
tion *  *  »  may  purchase,  acquire,  hold  and  dispose  of  the 
stock,  bonds  *  ♦  *  of  any  corporation  *  *  *  if  author- 
ized so  to  do  by  a  provision  in  the  certificate  of  incorporation 
*  *  *  or  if  the  corporation  whose  stock  is  so'purchased  *  *  * 
is  engaged  in  a  business  similar  to  that  of  such  stock  corporation," 
and  under  section  61,  subdivision  3,  of  the  Transportation  Corpora- 
tions Law  (Laws  of  1890,  chap.  566)  it  seems  that  the  Consolidated 
Company  could  have  lawfully  consolidated  with  the  several  com- 
panies of  which  it  bought  the  stock.     The  learned  Attorney-General 
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insists,  however,  that  this  authority  to  purchase  stock  ia  and  to  con- 
solidate with  other  corporations  must  be  exercised,  in  order  to  be  law- 
ful, in  such  a  way  as  not  to  contravene  section  7  of  the  Stock 
Corporation  Law  (as  amd.  by  Laws  of  1892,  chap.  688,  and  Laws 
of  1897,  chap.  384),  or  the  so-called  Anti-Monopoly  Acts  of  1897 
and  1899  (Laws  of  1897,  chap.  883 ;  Laws  of  1899,  chap.  690). 
Section  7  of  the  Stock  Corporation  Law  provides  that  "No 
domestic  stock  corporation,  and  no  foreign  corporation  doing 
business  in  this  State,  shall  combine  with  any  other  corpora- 
tion or  person  for  the  creation  of  a  monoply,  or  the  unlawful 
restraint  of  trade,  or  for  the  prevention  of  competition  in  any 
necessary  of  life."  The  so-called  Anti-Monopoly  Acts  have  fre- 
quently been  before  the  courts.  Their  object  is  "to  destroy 
monopolies  in  the  manufacture,  production  and  sale  in  this  State 
of  commodities  in  common  use,  to  prevent  combinations  in  restraint 
of  competition  in  the  supply  or  price  of  such  commodities,  or 
in  restraint  of  the  free  pursuit  of  any  lawful  business,  trade  or 
occupation.  The  act  in  this  respect  is  little  more  than  a  codifi- 
cation of  the  common  law  upon  the  subject."  {Matter  of  DavieSj 
168  N.  Y.  89, 101.)  Conceding,  as  we  well  may,  the  general  propo- 
sition that  the  power  given  by  section  40  of  the  Stock  Corporation 
Law  must  be  so  exercised  as  not  to  contravene  the  other  provisions 
of  law  above  cited,  it  still  remains  to  be  considered  whether  or  not 
the  purchase  by  the  Consolidated  Company  did  in  fact  contravene 
these  statutes.  It  may  be  conceded,  as  was  doubtless  the  fact,  that 
the  purpose  of  acquiring  a  controlling  interest  in  the  several  cor- 
porations mentioned  in  the  petition  was  to  prevent  competition,  so 
far  as  possible,  by  centering  in  the  hands  of  the  Consolidated 
Company  the  business  of  furnishing  illuminating  gas  and  electricity^ 
in  so  far  as  that  business  had  been  entered  upon  by  the  companies 
whose  stock  was  purchased.  But  a  contract  or  purchase  of  stock 
for  the  purpose  of  preventing  competition  is  not  of  itself  necessarily 
illegal.  {Rafferty  v.  Buffalo  City  Gas  Co.,  37  App.  Div.  618; 
Diamond  Match  Company  v.  Eoeher,  106  N.  Y.  473, 483.)  What  is 
prohibited  is  the  creation  of  a  monopoly  and  establishing  such  a  com- 
petition as  will  result  in  limiting  the  supply  and  enhancing  the  cost 
of  the  commodity  dealt  in.  In  no  sense  can  the  consolidation  of 
the  lighting  companies  in  the  city  of  New  York  into  a  single  oor- 
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poration  be  said  to  create  such  a  monopoly,  for  it  gains  thereby  no 
exclusive  right,  the  field  is  still  open  to  any  other  company  that 
can  obtain  the  necessary  consents  from  the  constituted  authorities, 
and  neither  the  production  nor  the  price  can  be  arbitrarily  fixed  by 
the  Consolidated  Company.    In  this  respect  there  is  a  very  clear 
distinction  between  a  company  supplying  gas  or  electricity,  and  a 
corporation  or  combination  of  producers  who  deal  in  ice,  envelopes, 
bluestone,  milk,  sheep  and  lambs,  coal  and  lard,  as  to  all  of  which 
onr  courts  have  condemned  combinations  organized  for  the  pur- 
pose of  controlling  output  and  fixing  prices.     The  kind  of  combina- 
tions which  the  law  forbids  is  well  described  in  the  leading  case  of 
Cummings  v.  Union  Blue  Stone  Co,  (164  N.  Y.  401)  as  a  combina- 
tion which  threatens  '*  a  monopoly  with  which  the  individual  would 
be  practically  powerless  to  compete,  and  the  many  consumers  who 
would  be  severally  exposed  and  coerced  would  be  either  compelled  to 
submit  to  its  exactions,  or  to  forego  the  purchase  of  the  commodity 
of  customary  use  needful  to  them,  and  but  for  this  monopoly 
obtainable  in  the  market  at  a  reasonable  price.    *    *    *    And 
hence  it  is  that  contracts  by  which  the  parties  to  them  combine  for 
the  purpose  of  creating  a  monopoly  in  restraint  of  trade,  to  prevent 
competition,  to  control  and  thus  to  limit  production,  to  increase  prices 
and  maintain  them  are  contrary  to  sound  public  policy  and  are 
void."    In  the  case  of  the  Consolidated  Gas  Company  it  cannot,  as 
a  result  of  its  control  of  the  business  of  furnishing  light,  either  limit 
production  or  increase  prices  and  maintain  them,  because  both  of 
those  matters  are  within  the  control  of  the  Legislature.    It  is  within 
the  power  of  that  body,  and  it  has  frequently  used  the  power  to 
fix  the  maximum  rate  which  may  be  charged  to  consumers,  and  it 
is  well  settled  that  any  person  within  the  territory  served  by  a  gas 
or  electric  light  company 'is  entitled  to  be  furnished  with  such  gas 
or  electricity  as  he  requires  upon  payment  of  the  statutory  price 
therefor,  and  can  compel  the  company  so  to  furnish  it.     That  a 
single  company  thus  regulated  by  law  as  to  price  and  production 
does  not  offend  against  the  Anti-Monopoly  Laws,  even  although  its 
field  of  operation  extends  over  a  whole  city,  seems  to  be  quite  clear. 
Competition  between  two  or  more   companies,  each  occupying 
exclusively  a  separate  field  of  operation,  could  benefit  no  one.     A 
competition  which  would  operate  to  reduce  prices  must  be  between 

Digitized  by  VjOOQIC 


406  Mattek  op  Attorney-Gbneeal. 


First  Department,  February,  1908.  [Vol.  124. 

companies  occnpjing  the  same  lield,  and  while  the  consolidation  of 
control  effected  bv  the  purchasers  of  stock  in  other  companies  by 
the  Consolidated  Company  does  not  necessarily  prevent  such  com- 
petition, it  is  the  settled  policy  of  the  State  to  discourage  competition 
of  this  character  and  the  reasons  for  the  adoption  of  this  policy  have 
been  clearly  stated  by  the  Court  of  Appeals.  {People  ex  rd.  New 
York  Electric  Lines  Co.  v.  EUiaon^  188  N.  Y.  523.)  By  section 
11  of  the  Gas  and  Electric  Commission  Act  of  1905  (Laws  of  1905, 
chap.  737)  it  was  provided  that'  no  corporation  for  the  manufacture 
and  supply  of  gas  should  exercise  its  powers  without  lirst  obtaining 
a  certificate  of  authority  from  the  commission,  and  the  commission 
was  authorized  to  withhold  its  certificate  if  '^  the  territory  within 
which  such  corporation  proposes  to  operate  is  already  supplied  by 
an  ample  and  well  constructed  system,  furnishing  the  service  which 
such  corporation  proposes  to  furnish,  at  a  fair  and  reasonable  rate," 
and  while  the  act  containing  this  provision  has  been  superseded  and 
repealed  by  the  Public  Service  Commissions  Law  (Laws  of  1907, 
chap.  429),  that  act  continues  the  prohibition  of  the  exercise  of  its 
powers  by  any  gas  or  electrical  corporation  until  it  shall  first  have 
obtained  the  permission  and  approval  of  the  proper  commission 
provided  for  by  the  act.  We  are,  therefore,  of  the  opinion  that 
the  organization  of  the  Consolidated  Gas  Company  of  New  York, 
under  the  provisions  of  chapter  367  of  the  Laws  of  1884,  was  lawful 
and  valid,  and  its  subsequent  purchase  of  the  stock  of  the  companies 
named  in  the  petition  was  authorized  by  section  40  of  the  Stock 
Corporation  Law,  and  that  neither  by  the  organization  of  the  com- 
pany nor  by  its  purchase  of  the  stock  of  other  companies  was  an 
unlawful  monopoly  created  within  the  meaning  of  section  7  of  the 
Stock  Corporation  Law  or  of  tlw  Anti-Monopoly  Act  of  1899. 

The  second  ground  upon  which  the  Attorney-General  seeks  to 
vacate  the  charter  of  the  Consolidated  Gas  Company,  and  thus  ter- 
minate its  corporate  existence,  is  that :  '^  It  has  exercised  and  is 
exercising  franchises  not  conferred  upon  it  by  law."  The  basis  for 
this  contention  is  that  certain  consents  or  permits  issued  by  the 
municipal  authorities  of  the  city  of  New  York,  to  the  constituent 
companies  by  the  consolidation  of  which  the  Consolidated  Com- 
pany was  created  were  so  framed  as  to  contain  a  limit  of  time 
during  which  they  should  continue  to  be  effective,  and  that  that 
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time  has  expired.  Section  5  of  chapter  367  of  the  Laws  of  1884, 
nnder  which  the  Consolidated  Gas  Company  was  organized  by  a 
combination  of  six  constituent  companies,  provided  that  the  ^'  new  cor- 
poration shall  hold  and  enjoy  the  same  and  all  rights  of  property, 
privileges,  franchises  and  interests  in  the  same  manner  and  to  the 
same  extent  as  if  the  said  several  companies  so  consolidated  had  con- 
tinned  to  retain  the  title  and  transact  the  business  of  such  corpora- 
tions." The  several  statutes  under  which  the  constituent  companies 
were  organized  gave  to  them  power  and  authority  to  manufacture, 
distribute  and  sell  gas,  with  incidental  power  and  antliority  to  lay 
pipes  or  mains  in  the  public  streets  and  avenues,  subject,  however, 
to  the  qualification  that  no  street  or  highway  should  be  dug  into  for 
the  purpose  of  laying  such  mains  without  the  consent  of  the 
municipal  authorities  first  had  and  obtained. 

The  franchise  to  be  a  corporation  and  to  transact  business  comes 
from  tlie  State,  as  does  also  the  right,  incidental  and  necessary  to 
the  enjoyment  of  the  franchise,  to  lay  pipes  and  mains  in  the  streets, 
to  maintain  tliem  when  laid  so  long  as  necessary  for  the  beneficial 
enjoyment  of  the  corporate  franchise,  and  for  that  purpose  to  dig 
into  and  open  the  streets.  -The  State  might  have  given  authority 
to  open  tlie  streets  without  any  consent  from  the  local  authorities 
and  has  done  so  in  many  cases,  but  in  general  and  particularly  in 
the  case  of  the  constituent  companies  mentioned  in  the  petition  it 
has  required  the  consent  of  the  local  authorities  to  be  obtained 
before  a  street  surface  should  be  disturbed  for  the  purpose  of  laying 
gas  mains. 

In  these  cases  the  right  to  lay  mains  comes  from  the  State,  per- 
mission to  Qxercise  the  right  being  made  dependent  upon  the  con- 
sent of  the  local  authorities.  It  was  competent  for  the  local 
authorities  to  give  a  general  consent  covering  a  fixed  period  of  time, 
or  running  during  the  life  of  the  corporation,  or  to  give  consents 
from  time  to  time  as  the  necessity  for  opening  the  street  surface 
arose.  The  first  alternative  was  chosen,  and  to  each  company  was 
given  a  general  consent,  limited  as  to  areas  to  which  it  applied,  and 
as  to  the  time  during  which  it  should  remain  effective.  These 
periods  of  time  have  expired,  and  while  it  was  undoubtedly  competent 
for  the  local  authorities  to  extend  the  time,  or  to  have  granted  new 
consents,  it  appears  that  this  had  not  been  done,  unless  acquiescence 
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amoant8  to  snch  a  consent.  {People  ex  rd.  New  York  cfe  Rich- 
mond  Oaa  Co,  v.  Cromwell^  89  App.  Div.  291.)  The  contention  of 
the  Attorney-General  is  tliat  with  the  expiration  of  the  time  limited 
by  the  municipal  consent  for  the  laying  of  pipes  then  also  expired  the 
right  to  maintain  and  use  those  already  laid.  Although  we  do  not 
consider  it  necessary  to  pass  npon  this  qnestiony  we  may  say  that 
the  argument  in  favor  of  the  Attorney-General's  contention  in 
this  regard  appears  to  us  to  be  far  from  conclusive.  It  is  sufficient 
to  say  that  the  matter  is  one  for  consideration  by  the  municipal 
authorities,  and  is  no  concern  of  the  State  {People  v.  Equity  Oas 
Light  Co.y  141  N.  T.  232),  and  even  if  it  should  be  considered  that 
the  Consolidated  Gas  Company  needed  a  further  consent  from  the 
municipal  authorities  to  open  streets,  or  to  maintain  the  pipes 
and  mains  already  placed  therein,  its  failure  to  apply  and  obtain 
such  consents  would  not  amount  to  the  exercise  of  franchises  not 
conferred  npon  it  by  law  within  the  meaning  of  those  words  as 
used  in  section  1798  of  the  Code  of  Civil  Procedure.  We  are,  there- 
fore, of  the  opinion  that  upon  the  conceded  facts  no  case  is  made 
which  would  justify  the  court,  in  the  exercise  of  a  sound  discretion, 
in  giving  its  leave  to  bring  such  an  action  as  the  Attorney-General 
desires  to  commence.  In  arriving  at  this  conclusion,  we  are  aided 
by  a  consideration  of  the  fact  that  the  petition  fails  to  show,  or  even 
to  allege,  that  as  a  result  of  the  acts  complained  of,  any  specified 
injury  has  been  done  to  the  People  of  the  State  at  large,  or  to 
the  persons  who  are  obliged  to  purchase  gas  and  electricity  from 
the  Consolidated  Company.  As  has  already  been  shown,  the 
power  which  the  State  retains  and  has  exercised  to  fix  a  reason- 
able price  upon  the  commodity,  and  to  compel  its  delivery  to  any 
person  desiring  to  purchase  it,  removes  any  danger  of  the  especial 
vice  which  attaches  to  monopolies  in  other  articles  in  common 
use,  and  as  has  also  been  shown,  the  consolidation  of  control 
brought  about  by  the  purchases  of  stock  complained  of  does  not  in 
any  proper  sense  create  such  a  monopoly  as  the  common  law  and 
our  statutes  condemn.  No  public  purpose  would  thereby  be 
served  by  such  a  judgment  as  the  Attorney- General  seeks  to  apply 
for,  while  most  serious  disaster  would  flow  from  a  judgment  which 
would  result  in  depriving  the  inhabitants  of  the  city  of  New  York 
of  gas  and  electricity  for  lighting  purposes  even   for  a  limited 
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period.  A  jadgment  vacating  the  charter  of  the  Consolidated 
Company  would  at  once  prevent  it  from  carrying  on  the  business  of 
manufacturing  and  selling  gas  and  electricity.  So  far  as  we  are 
aware  there  is  no  other  company  ready  to  take  up  the  business  at 
once,  and  the  erection  and  installation  of  the  necessary  plant  to 
supply  the  needs  of  a  great  city  would  necessarily  take  a  considerable 
time. 

The  order  appealed  from  must  be  affirmed,  with  ten  dollars  costs 
and  disbnrsementd. 

Patterson,  P.  J.,  MoLaxtohuit  and  Clarke,  JJ.,  concurred ; 
Laughlin,  J.,  dissented. 

Lauohlin,  J.  (dissenting) : 

I  agree  with  the  majority  of  the  court  that  the  continuance  of 
the  use  of  the  gas  mains  and  lateral  house  connections  in  the  streets 
of  Xew  York  city,  after  the  period  specified  in  the  grants  made  by  or 
consents  given  by  the  local  authorities,  affords  no  ground  for  a  forfeit- 
ure of  the  franchises  which  the  Consolidated  Gas  Company  received 
from  the  State,  for,  in  my  opinion,  such  consents  or  grants  are  not 
franchises  within  the  fair  intent  and  meaning  of  the  provisions  of 
the  Code  of  Civil  Procedure  (§  1798  et  seq,)  with  respect  to  annul- 
ling the  charter  of  a  corporation,  but  are  more  in  the  nature  of  con- 
tracts between  the  gas  companies  and  the  city,  and  questions  arising 
with  respect  thereto  are  to  be  adjusted  between  them  and  the  city 
without  the  intervention  of  the  State. 

I  am  of  opinion,  however,  that  the  learned  Attorney-General,  in 
charging  and  showing  that  the  Consolidated  Gas  Company  pur- 
chased a  controlling  interest  in  other  gas  companies  and  in  electric 
light  companies  supplying  gas  or  electricity  for  light,  heat  or  power 
in  the  borough  of  Manhattan  or  The  Bronx  for  the  purpose  of 
obtaining  a  monopoly  in  the  manufacture  and  sale  of  gas  or  in  .gen^- 
crating  and  furnishing  electricity  for  light,  heat  or  power,  which 
are  commodities  in  common  use,  and  with  a  view  to  stifling  compe- 
tition in  the  manufacture  or  generation  or  sale  thereof,  presents  a 
question  of  law  as  to  whether  the  Consolidated  Gas  Company  has 
not  violated  the  provisions  of  section  1  of  chapter  690  of  the  Laws 
of  1899,  being  the  Anti-Trust  Act,  so  called,  and  of  section  7  of 
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the  Stock  Corporation  Law  (Laws  of  1890,  chap.  664,  as  amd. 
by  Laws  of  1892,  chap.  688,  and  Iaws  of  1897,  chap.  884)  and  of 
section  168  of  the  Penal  Code,  for  wliich  its  charter  may  be 
annulled. 

The  case  of  Rafferty  v.  Buffalo  City  Oas  Co.  (37  App.  Div. 
618)  is  not,  I  think,  decisive  of  these  qaestions,  and  Judge  Holt 
in  the  United  States  Circuit  Court,  Southern  District  of  New 
York,  in  Burrows  v.  Inierhorough  Metropolitan  Compamy  (156 
Fed.  Rep.  389),  recently  held  with  the  contention  of  the  Attorney- 
General  that  section  40  of  the  Stock  Corporation  Law  (as  aind. 
by  Laws  of  1892,  chap.  688,  and  Laws  of  1902,  chap.  601),  which 
authorizes  one  stock  corporation  to  purchase  and  Iiold  stock  in  cer- 
tain other  stock  corporations  engaged  in  a  similar  business,  is  limited 
and  qualified  by  the  provisions  of  section  7  of  the  same  act  (as  amd. 
8upra).  I  refrain  at  this  time  from  agreeing  or  disagreeing  with  Judge 
Holt's  construction,  because  the  question  is  not  presented  for  decision 
on  the  merits  now,  but  I  think  that  the  questions  are  of  sufficient 
public  importance  to  require  that  they  shall  be  decided  by  the  Court 
of  Appeals,  which  can  only  be  done,  as  matter  of  right,  by  permit- 
ting the  Attorney-General  to  bring  an  action.  If  such  leave  be 
not  granted,  then  I  think  that  this  court  should  either  modify  tlie 
order  of  the  Special  Term  denying  the  Attomey-Gteneral's  motion  for 
leave  to  sue,  by  reciting  that  the  denial  is  not  in  tlie  exercise  of  the 
discretion  of  the  court,  but  upon  the  ground  that  the  facts  presented 
do  not  show  a  cause  of  action,  or  else  certify  to  the  Court  of 
Appeals  the  question  as  to  whether  section  40  of  the  Stock  Corpora- 
tion Law  is  iifodified  or  qualified  by  section  7  thereof  or  by  section 
1  of  the  Anti-Trust  Law,  so  called,  in  either  of  which  cases  I  think 
the  Court  of  Appeals  would  decide  the  question  upon  the  merits. 
(See  Hewlett  v.  Wood^  67  N.  Y.  394 ;  People  ex  rel.  Lehmaier  v. 
Interurhan  B.  Co.,  177  id.  296;  Matter  of  Thurier,  162  id. 
244;  Schneider  v.  City  of  Rochester,  155  id.  619;  Birge  v. 
B.  L  B.  Co.,  133  id.  477,  and  cases  cited  ;  Matter  of  Davies,  168 
id.  89.) 

If  the  corporation  has  violated  either  of  these  statutes  its  charter 
ought  to  be  annulled,  and  I  think  that  the  Legislature  did  not 
intend  to  authorize  the  court  to  refuse  leave  to  bring  the  action  when 
the  court  is  of  opinion  that  the  action  ought  not  to  be  brought,  a68n^^ 
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ing  tliat  it  conid  be  saccessf  ully  maintained.  I  am  of  opinion  tBat 
the  Legislature  intended  to  vest  the  Attorney-General  with  author- 
ity to  determine,  in  his  discretion,  whether  or  not  an  action  for  the 
annulment  of  a  cliarter  of  a  corporation  should  be  brought  wfiere  a 
cauie  of  action  for  annulment  exists^  and  it  only  requires  leave, of 
the  court  to  the  end  that  the  court  might  determine  whether  a  cause 
of  action  exists  for  the  annulment  of  the  charter  so  that  the  corpora- 
tion mi^ht  not  be  put  to  the  trouble  and  expense  of  a  litigation 
unless  the  facts  presented  by  the  Attorney-General  show  prima 
facie  a  cause  of  action,  or  present  a  question  of  such  gravity  as  to 
render  it  proper  that  it  be  decided  upon  a  trial,  rather  than  upon 
the  motion,  and  this  construction  is  emphasized  by  the  practice  of 
limiting  the  leave,  by  the  order,  to  the  prosecution  of  the  cause  of 
action  arising  on  the  facts  presented  on  the  application  for  leave  to 
sue.  {Matter  of  Attorney-  General^  81  Hun,  541 ;  Matter  of  Attor- 
ney-General,  50  id.  511 ;  People  v.  Boston,  H.  T.  dk  W.  B.  Co.,  27  id. 
528 ;  People  ex  rel.  Govld  v.  Mutual  Union  Telegraph  Co.,  2  Civ. 
Proc.  Rep.  [McCarty's]  295.)  If  section  7  of  the  Stock  Corpora- 
tion Law  or  section  1  of  the  Anti-Trust  Law,  sp  called  {supra\  be 
applicable  to  the  defendant,  I  do  not  agree  with  the  majority  of  the 
court  that  the  petition  of  the  Attorney-General  does  not  show  that 
they  have  been  violated,  and  on  the  contrary,  I  am  of  opinion  that 
the  facts  stated  in  the  petition  present  aprim^  facie  case  of  a  vio- 
lation of  both  statutes,  assuming  them  to  be  applicable  to  the 
defendant,  that  is  to  say,  it  appears  presumptively  that  the  control- 
ling interest  in  the  other  corporations  was  purchased  for  the  purpose 
of  creating  a  monopoly  and  restraining  competition  in  the  business 
in  which  the  corporations  are  engaged. 

I,  therefore,  vote  for  reversal  of  the  order  and  for  granting  leave 
to  bring  the  action. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Lambert  Snyder  CoMPAmr,  Respondent,  v.  Euqene  P.  Smith, 

Appellant. 
First  Department,  February  21, 1006. 

Practice  —  change  of  venue  —  convenience  of  witnesses  —  fBtcilities  of 

travel  immateriaL 

It  is  no  answer  to  a  motion  to  change  the  place  of  trial  for  the  convenience  of 
witnesses  to  say  that  because  of  facilities  for  transportation  it  is  as  convenient 
for  the  majority  of  witnesses  to  come  to  New  York  where  the  venue  is  laid  as 
to  go  to  the  county  seat  of  their  residence. 

Appeal  by  the  defendant,  Eagene  P.  Smith,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
13th  day  of  January,  1908,  denying  the  defendant's  motion  to 
change  the  place  of  trial  from  tlie  county  of  New  York  to  the 
county  of  Suffolk  on  the  ground  of  convenience  of  witnesses. 

Frederick  C.  Day^  for  the  appellant. 

Julius  D,  TobiaSy  for  the  respondent. 

Per  Curiam  : 

So  far  as  the  motion  papers  disclose,  all  of  the  witnesses  material 
to  the  trial  of  the  action-  reside  in  the  county  of  Suffolk.  The  cause, 
of  action  arose  in  that  county,  and  it  should  be  tried  there.  If  tlie 
plaintiff  chose  to  bring  its  action  for  so  insignificant  a  claim  in  the 
Supreme  Court,  it  must  abide  by  its  ordinary  rules  respecting  the 
place  of  trial. 

On  the  papers  presented  it  was  no  answer  to  say  that  because  of 
facilities  for  transportation  it  was  as  convenient  for  defendant's  ^rit- 
nesses  to  come  to  the  city  of  New  York  as  to  go  from  their  place 
of  residence  to  the  coimty  seat  of  Suffolk  county. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  to  change  the  place  of  trial  from  the  county 
of  New  York  to  the  county  of  Suffolk  for  the  convenience  of  wit- 
nesses should  be  granted,  with  ten  dollars  costs. 

Present  —  Patterson,  P.  J.,  Inobaham,  Lauohlin,  Clarke  and 
Houghton,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 
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A2DIL  R  Mbrsekeau  and  Pauijnb  B.  Mbrsbreau,  Individually 

and  as  Administrators,  etc.,  of  Geoboe  B.  Mebsebeau,  Deceased, 

Appellants,    v.    James    £.    fiuNNEr    and    Clarence  Schenok, 

Bespondents. 

First  Department,  February  21,  1908. 

Tnut  ~  uLrtrament  in  form  of  power  of  attorney  creating  trust— form 
of  instrument  immaterial  —  accounting. 

Prior  to  his  death  a  person  owning  real  and  personal  property  executed  an  instru- 
ment in  the  form  of  a  power  of  attorney  stated  to  be  made  for  the  purpose  of 
relieving  the  principal  from  worry  and  care  concerning  his  financial  interests. 
It  was  provided  in  substance  that  the  attorney  was  to  hold,  invest  and  dis- 
tribute certain  personal  property  delivered  to  him  and  to  sell  the  same  if  neces- 
sary for  the  interest  of  the  principal.  He  was  also  authorized  to  take  charge 
of  real  estate  (which,  however,  was  not  conveyed  to  him),  with  power  to  lease, 
collect  rents,  sell  and  invest  the  proceeds  for  the  benefit  of  the  principal  and 
his  children,  weekly  sums  to  be  paid  over  to  each.  In  the  event  of  the  princi- 
pal's death  with  the  power  unrevoked  his  children  were  given  an  undivided 
interest  in  ttie  moneys  in  the  attorney's  bands. 
Edd,  that  notwithstanding  the  form  of  the  instrument  the  so-called  attorney 
became  a  trustee  of  property  received  by  him,  including  the  proceeds  of  sales 
of  land,  and  was  liable  to  account  to  the  children  of  the  so-called  principal 
who  died  without  revoking  the  instrument. 
The  fact  that  an  instrument  contains  a  power  of  revocation  does  not  prevent  the 

creation  of  a  trust. 
Xo  particular  words  are  necessary  to  create  a  trust.    The  intention  of  the  creator 
controls,  and  where  he  gives  to  the  person  to  whom  he  delivers  possession  of 
property  power  to  sell  and  receive  the  proceeds,  to  iavest  the  same  and  to 
exercise  the  usual  acts  of  ownership,  with  specific  directions  as  to  how  the 
property  and  Its  income  are  to  be  disposed  of,  a  trust  is  created  even  though 
the  trustee  is  designated  an  attorney. 
Although  the  actual  delivery  of  a  fund  or  other  property  or  a  legal  assignment 
thereof  to  a  trustee  with  an  intention  of  passing  title  to  him  as  trustee  is  one 
of  the  essentials  of  a  valid  trust,  a  delivery  of  personal  property  to  another 
with  such  muniments  of  title  as  enable  him  to  sell  it,  with  power  to  sell, 
receive  and  apply  the  proceeds  as  directed  in  the  instrument,  is  a  transfer  of 
the  property  sufllcient  to  create  a  trust. 
.Is  the  instrument  aforesaid  required  the  trustee  to  deliver  the  property  to  the 
creator's  children  on  his  death,  it  was  not  revoked  by  death,  and  the  children 
in  their  individual  capacity  may  require  the  trustee  to  account. 
KouGHTOir,  J.,  dissented. 

Appkal  by  the  plaintiffs,  Ardil  B.  Mersereau  and  another,  indi- 
vidually and  as  administrators,  etc.,   from    a  judgment    of  the 
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Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  22d  daj  of  June,  1907, 
upon  an  order  made  at  the  New  York  Special  Term  dismissing  the 
complaint  at  the  opening  of  the  trial. 

Coleridge  A.  Sort  [Benjamin  H.  Newell  with  him  on  the 
brief],  for  the  appellants. 

J.  Ard  Haughwoutj  for  the  respondent  Schenck. 

Frederick  W.  Blacky  for  the  respondent  Bennet 

Inqbaham,  J. : 

This  action  was  in  equity  to  require  the  defendant  Bennet  to 
account  for  the  sum  of  $5,000  received  by  him  as  attorney  and  trus- 
tee under  an  agreement,  a  copy  of  which  is  annexed  to  the  com- 
plaint. The  defendants  answering  the  complaint,  the  action  came 
on  for  trial  at  Special  Term,  when  the  defendants  at  the  opening  of 
the  trial  moved  to  dismiss  the  complaint,  which  motion  the  court 
granted,  and  an  order  was  entered  reciting  these  facts  and  ordering 
that  the  complaint  be  dismissed,  and  upon  that  order  a  judgment 
was  entered  from  which  the  plaintiffs  appeal. 

The  complaint  alleges  that  one  George  B.  Mersereau  made,  exe- 
cnted  and  delivered  to  the  defendant  Bennet  a  certain  instrument 
in  writing,  a  copy  of  which  is  annexed  to  the  complaint;  that  the 
defendant  Bennet  accepted  the  trust  and  assumed  the  duties  and 
obligations  of  an  attorney  and  trustee  under  said  agreement,  and 
that  in  pursuance  thereof  the  said  George  B.  Mersereau  duly  deliv- 
ered to  the  defendant  Bennet  certain  personal  property  and  money 
set  forth  in  the  complaint ;  that  subsequently  Bennet,  acting  as 
attorney  and  trustee,  sold  certain  real  estate  the  property  of  Merse- 
reau, and  as  such  attorney  and  trustee,  pursuant  to  the  terms  of  said 
instrument,  received  the  proceeds  of  such  sale ;  that  on  the  19th  of 
February,  1905,  said  George  B.  Mersereau  died  intestate,  leaving 
the  plaintiffs  his  only  heirs  at  law  and  next  of  kin,  and  subsequently 
and  on  the  23d  of  March,  1905,  letters  of  administration  duly  issued 
to  the  plaintiffs,  who  thereupon  duly  qualified  as  such  administrators ; 
that  the  plaintiffs  individually  and  as  administrators  have  demanded 
of  defendant  Bennet  that  he  account  as  attorney  and  trustee  for  the 
money  and  other  property  received  by  him,  and  that  he    baa 
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accounted  for  part  of  such  money  and  property,  but  has  failed 
and  neglected   to   account  for   the  sum   of   $5,000  received  by 
him  thereunder;  that  in  gross   violation   of  his  duties  as   such 
attorney  and  trustee  said  Bennet  loaned   the   sum  of  $5,000  to 
the  defendant  Schenck,  who  made  and  delivered  to  the  defend- 
ant Bennet   tvro  promissory    notes    in    the  sum  of  $2,000   and 
$3,000,  respectively,  therefor;   that   said   Schenck   received   the 
$5,000  with  knowledge  that  it  was  money  belonging  to  the  said 
George  B.  Mersereau,  and  was  held  by  said  Bennet  pursuant  to  the 
terms  of  and  subject  to  the  conditions  imposed  in  said  instrument, 
and  that  at  the  maturity  thereof  said  notes  were  duly  presented  for 
payment  and  have  not  been  paid ;  that  there  is  now  due  and  owing 
plaintifiEs  from  the  defendant  Bennet,  as  such  attorney  and  trustee 
as  aforesaid,  the  sum  of  $5,000  with  interest  thereon  from  the  27th 
day  of  January,  1905,  no  part  of  which  has  been  paid.     The  instru- 
ment annexed   to  the  complaint  commences  as  follows:  ^^Enow 
all  men  by  these  presents,  that  I,  George  B.  Mersereau,  for  the  pur- 
pose of  relieving  myself  of  all  worry  or  care  concerning  my  financial 
interests,  have  made,  constituted  and  appointed,  and  by  these  pres- 
ents do  make,  constitute  and  appoint  James  £.  Bennet,  now  living 
at  No.  21  West  101st  street,  my  lawful  attorney,  to  hold,  conserve 
and  distribute  for  me  ray  moneys,  stocks,  bonds  and  other  personal 
property,  and  I  hereby  deliver  to  him  as  my  attorney  the  following 
personal  property,"  with  a  description  of  certain  stock  and  a  sum  of 
money,  and  then  proceeds  :  "  I  authorize  my  said  attorney  to  sell  any 
and  all  of  the  above-mentioned  stocks  and  property  if  he  deem  it 
necessary  to  my  best  interests,  and  I  hereby  constitute  and  appoint 
him  my  true  and  lawful  attorney  to  sign  my  name,  receive  for  me  the 
moneys  and  receipt  for  same  and  perform  for  me  and  in  my  stead 
any  and  all  acts  necessary  to  accomplish  the  sale  and  transfer  of  said 
stocks  and  property ;  and  to  invest  all  and  any  moneys  which  he 
holds  for  me  as  my  attorney  as  he  may  deem  best  for  my  interests." 
The  said  attorney  was  then  authorized  to  take  charge  of  certain 
real  property  of  the  said  George  B.  Mersereau,  with  power  to  lease 
the  same ;  to  collect  rents  and  receipt  therefor ;  to  pay  from  the 
funds  in  his  hands  as  such  attorney  all  taxes,  insurance  and  interest 
upon  mortgages  now  and  which  may  hereafter  be  upon  the  said  prop- 
erty ;  to  make  repairs  and  pay  for  the  same ;  to  settle,  adjust  and 
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collect  all  insurance  wliicli  may  become  due  because  of  any  damage 
or  loss  to  the  said  property ;  to  make  efforts  to  sell  the  said  real 
property,  and  in  the  event  of  a  sale  thereof  the  sums  of  money 
received  from  the  sale  thereof  after  payment  of  all  liens  and  other 
charges  "  shall  be  held  by  said  J  ames  E.  Bennet  as  my  attorney  for 
myself,  and  in  the  event  of  my  death,  for  my  children  A.  Raymond 
Mersereau  and  Pauline  B.  Mersereau ;  and  in  the  event  of  my  death 
before  this  power  of  attorney  is  revoked,  I  hereby  give  and  grant 
to  each  of  my  said  children  A.  Raymond  Mei-sereau  and  Pauline  B. 
Mersereau  an  undivided  one-half  interest  in  the  moneys  in  my  said 
attorney's  hands  at  my  deatli,  and  in  any  other  property  of  which  I 
may  die  possessed,  and  in  the  event  of  the  death  of  any  one  of  us,  his 
or  her  share  shall  be  divided  between  those  surviving."  Bennet 
was  then  authorized  to  pay  out  of  the  property  so  delivered  to  him 
"  on  the  Satnrday  of  each  week,  commencing  with  the  Saturday 
next  after  the  delivery  to  my  said  attorney  of  all  the  property  herein 
mentioned,  to  wit:  To  myself,  George  B.  Mersereau,  $12.00;  to 
my  son,  A.  Raymond  Mersereau,  $12.00 ;  to  my  daughter,  Pauline 
B.  Mersereau,  $12.00."  Bennet  was  further  directed  to  render  to 
George  B.  Mersereau  an  itemized  account  of  his  receipts  and 
disbursements  at  .least  once  in  three  months,  and  his  said  attor- 
ney was  authorized  and  directed  to  retain  as  and  for  his  compensa- 
tion five  per  centum  annually  upon  all  moneys  which  he  holds, 
receives  and  disburses  as  his  said  attorney,  provided  that  such  com- 
mission shall  not  exceed  $100  in  any  one  year;  that  Bennet  should 
have  full  power  and  authority  to  carry  out  all  the  provisions  of  the 
instrument,  and  should  have  full  and  complete  control  over  all 
property  and  funds  intrusted  to  him.  The  defendant  Bennet 
admits  that  this  instrument  was  executed  and  delivered  to  him; 
admits  that  he  received  the  money  described  in  the  instrument  and 
the  proceeds  of  the  real  property,  and  alleges  that  he  accounted  in 
full  for  the  sum  of  $5,000  mentioned  in  the  complaint. 

The  learned  judge  held  that  this  instrument  was  in  the  nature  of 
a  testamentary  disposition  of  property,  and  was  invalid  as  not  being 
executed  in  conformity  with  the  requirements  of  the  Statute  of 
Wills ;  *  that  it  was  ineffectual  as  a  trust  for  the  benefit  of  Mer- 

♦  See  2  R.  S.  63,  §  40.—  [Rbp. 
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sereau's  children,  since  lio  retained  absolute  control  of  liis  property 
and  no  estate  was  vested  in  the  defendant  Bennet ;  that  upon  Mer- 
sereau's  death,  viewing  it  as  a  mere  power  of  attorney,  it  was 
revoked  and  his  personal  representatives  became  entitled  to  posses- 
sioii  and  an  accounting  of  the  property  remaining  in  the  hands  of 
the  defendant  Bennet ;  that  the  complaint  is  insufficient  to  give  a 
cause  of  action  to  the  plaintiffs  as  administrators,  as  the  complaint 
admits  that  Bennet  has  accounted  for  all  the  property  except  the 
8nin  of  $5,000,  which  he  had  loaned  to  his  codefendant  Schenck 
upon  the  latter's  promissory  notes ;  that  these  allegations  taken 
together  amount  in  effect  to  an  admission  that  there  was  an  account 
stated,  and  as  these  facts  appeared  from  the  complaint  it  failed  to 
show  a  cause  of  action  ;  that  as  the  instrument  authorized  Bennet 
to  invest  all  and  any  moneys  held  for  his  principal  as  he  may  deem 
best  for  his  principal's  interest,  the  fact  that  he  invested  the  money 
in  a  loan  to  the  defendant  Schenck  was  binding  upon  the  plaintiffs 
ill  the  abseuQe  of  an  allegation  that  it  was  negligently  made,  or  that 
the  lx)rrower  was  insolvent  at  the  time ;  and  that  the  allegation  in 
the  complaint  that  the  loan  was  ''  in  gross  violation  of  his  duties  as 
sncli  attorney  and  trustee  under  said  instrument"  was  a  mere 
conclusion  of  law. 

The  first  question  is  as  to  whether  in  relation  to  this  property 
transferred  to  Bennet  under  this  agreement,  including  the  proceeds 
of  the  real  property  which  was  received  by  Bennet,  he  became  a 
trustee  for  Mei*sereau  under  the  agreement.  It  must  be  conceded 
that  the  rights  and  obligations  created  by  this  instrument  are  not  at 
all  clear,  but  I  am  inclined  to  think  thaf  as  to  the  property  and  the 
proceeds  thereof  a  valid  trust  was  created.  The  property  which 
Bennet  was  to  receive  related  solely  to  personalty,  as  it  was  clear 
that  he  had  no  title  to  the  real  property  mentioned,  having  a  mere 
power  to  collect  the  rents ;  but  the  proceeds  of  the  real  property', 
wlien  sold,  were  to  be  held  by  Bennet  as  Mersereau's  attorney. 
The  title  to  all  this  property,  including  the  proceeds  of  the  real 
property,  was  to  be  received  by  Bennet,  and  he  was  to  hold,  conserve 
and  distribute  the  same ;  he  had  power  to  sell  the  property  and  to 
receive  the  proceeds  thereof,  and  to  invest  all  and  any  moneys  which 
he  held  as  Mersereau's  attorney  as  he  might  deem  best  for  Merse- 
App,  Div.  —  Vol.  CXXIV.         27 
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reaii's  interest ;  from  the  moneys  in  his  hands  he  was  to  pay  Merse- 
reau's  just  debts  and  obligations,  and  in  addition  was  to  pay  on  the 
Saturday  of  each  week  a  sum  of  money  to  Merserean  and  to  liis 
two  children ;   and  in  the  event  of  Mersercau's  death  he  was  Ut 
hold  the  proceeds  of  this  property  for  Mersereau's  two  children,  to 
whom  Mersereau  gave  an  undivided  one  half  interest  in  the  money 
or  property  in  Bonnet's  hands  at  his  death.     There  was  here  vested 
in  Bennet  the  power  of  a  trustee  in  relation  to  the  property,  and  he 
was  authorized  to  exercise  all  acts  of  ownership  in  relation  to  it. 
The  fact  that  Merserean  retained  a  power  to  revoke  the  instrument 
does  not  at  all  mitigate  against  the  creation  of  a  trust.     It  is  well 
settled  that  no  particular  terms  are  necessary  to  create  a  trust    Tlie 
intention  of  the  creator  of  the  trust  is  to  control,  and  where  he 
gives  to  the  person  to  whom  he  delivers  possession  of  the  property 
power  to  sell  it  and  receive  the  proceeds,  power  to  invest  snch  prt>- 
ceeds  and  power  to  exercise  the  usual  acts  of  ownership,  with  specific 
directions  as  to  how  the  property  and  its  income  is  to  be  disposed 
of,  I  can  see  no  reason  why  a  trust  is  not  created  —  and  that  cer- 
tainly is  not  negatived  because  of  the  fact  that  technical  terms  used 
to  transfer  title  are  not  used,  or  the  trustee  is  designated  an  attorney 
rather  than  trustee.     The  stated  object  of  the  execution  of  this 
instrument  was  to  relieve  George  B.  Mei*serean  of  all  worry  or  care 
concerning  his  financial  interests,  and  to  accomplish  that  he  delivered 
to  Bennet  as  his  attorney  this  personal  property.     In  Van  Cott  v. 
Prentice  (104  N.  Y.  45)  there  is  an  exhaustive  discussion  of  what 
is  necessary  to  create  a  vah'd  trust,  and  it  was  held  that  the  fact 
that  a  trust  was  voluntary  and  without  consideration,  with  a  full 
power  of  revocation  reserved  and  with  a  reservation  of  control  over 
the  property  during  the  life  of  the  creator  of  the  trust,  and  that 
there  was  denied  to  the  beneficiaries  any  legal  or  equitable  right  to 
either  principal  or  interest,  was  not  inconsistent  with  the  creation  of 
a  valid  trust.     The  only  distinction  between  that  case  and  this  is 
that  in  this  case  the  instrument  does  not  in  express  terms  convey 
title  of  the  trust  property  to  tlie  trustee.     The  designation  of  Bennet 
as  attorney  rather  than  as  trustee  is  not  at  all  material.     In  Jordan 
V.  Underhill  (91  App.  Div.  124)  the  defendant  acted  niidera  power 
of  attorney,  and  the  court  held  that  the  relations  were  those  of  trustee 
and  cestui  que  trust.      See,  also,  Underhill  v.  Jordan^  72  App. 
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Div.   71,   and   Dai/  v.   lioih^   18   N.   Y.   448,   where  it  is  said: 
"  But  a  formal  or  even  a  written  agreement  is  not  necessary  to 
create  a  trust  in  money  or  personal  estate.     Any  declaration,  how- 
ever informal,  evincing  tlie  intention  with  sufficient  clearness,  will 
have  tliat  effect.     Sach  declarations  stand  on  somewhat  peculiar 
grounds.    *    *    *    It  may  be  conceded,  therefore,  that  the  case  does 
not  show  for  what  purpose,  or  under  what  agreement  V.  W.  Roth 
received  the  £1,500,  and  brought  it  to  this  country.     It  is  admitted 
that  lie  was  in  some  way  and  in  some  character  accountable  to  * 
her  for  the  money.     His  letter  which  lias  been  referred  to,  together 
witli  the  power  of  attorney  which  he  procured  the  plaintiff  to  sign, 
and  which  he  accepted  from  her,  are  sufficient  of  themselves  to  con- 
stitute the  alleged  trust.     *    *     *    It  contained  a  request  that  the 
plaintiff  should  appoint  him  to  bo  her  agent  for  investment ;  and 
she,  accepting  tlie  declaration  and  granting  the  request,  gave  him  a 
written  power  to  take  the  charge  of  the  fund.     He  accepted  the 
power  and,  so  far  as  we  know,  acted  upon  it."     In  Von  Hesse  v. 
MacKaye{\Z&  N.  Y.  114)  there  was  no  express  transfer  of  title  but 
a  delivery  of  certain  railroad  bonds  for  which  the  person  to  whom 
they  were  delivered  gave  a  receipt :  '*  Received  of  my  father,  James 
MacKaye,  ten  Kansas  Pacific  bonds  of  one  thousand  dollars  each,  to 
be  held  by  me  in  trust  for  his  adopted  daughter,"  and  it  was  held 
that  a  valid  trust  was  created.     As  stated  in  Brovm  v.  Spohr  (180 
N.  Y.  201) :  "  There  are  four  essential  elements  of  a  valid  trust  of 
personal  property :  (1)  A  designated  beneficiary ;  (2)  a  designated 
trustee,  who  must  not  be  the  beneficiary ;  (3)  a  fund  or  other  prop- 
erty sufficiently  designated  or  identified  to  enable  title  thereto  to  pass 
to  the  trustee ;  and  (4)  the  actual  delivery  of  the  fund  or  other  prop- 
erty, or  of  a  legal  assignment  thereof  to  the  trustee,  with  the  inten- 
tion of  passing  legal  title  thereto  to  him  as  trustee."     The  only  one 
of  these  elements  which  does  not  expressly  appear  in  this  instru- 
ment is  that  there  is  no  express  transfer  of  title  of  the  trust  prop- 
erty to  the  trustee.     Certain  securities  are  recited  in  the  instrument 
as  having  been  "  delivered "  to  Bennet,  and  Bennet  admits  their 
receipt.     Certain  real  property  of  the  creator  of  this  trust  was  sold 
and  the  proceeds  thereof  received  by  Bennet  to  be  disposed  of  as 
provided  in  the  instrument.     Certainly  in  regard  to  the  money  paid 
to  Bennet  or  received  by  him  under  the  agreement  a  trust  existed, 
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and  it  seetiis  to  me  tliat  delivery  of  personal  property  with  such 
muniments  of  title  as  enabled  him  to  sell  it  with  express  power  to 
sell  and  receive  and  apply  the  proceeds  as  directed  in  the  instru- 
ment, is  a  valid  transfer  of  property  by  which  the  title  vests  in  the 
trustee  and  for^which  the  trustee  is  bound  to  account.  This  must 
have  been  the  intent  of  the  signer  of  this  instrument.  He  clearly 
intended  that  Bennet  should  receive  and  hold  these  securities  and 
moneys ;  that  Bennet  should  sell  the  securities  if  he  considered  it 
proj>er  and  receive  the  proceeds ;  that  the  proceeds  of  the  real  prop- 
erty described  should  be  received  by  Bennet  and  held  by  him  under 
the  provisions  of  the  instrument ;  and  that  Bennet  should  hold  this 
property  and  exercise  these  powers  so  long  as  the  instrument  itself 
was  unrevoked.  Had  Mersereau  revoked  this  instrument  there  is 
no  question  but  that  he  would  have  been  entitled  to  have  com- 
pelled Bennet  to  account  for  the  property  received  under  it  and 
that  in  such  an  accounting  Bennet  would  be  entitled  to  offset 
all  sums  of  money  that  he  had  paid  under  the  instrument.  And 
if  this  is  so  it  seems  to  follow  that  upon  the  death  of  Mersereau 
leaving  the  instrument  unrevoked,  Bennet  held  in  his  possession 
the  property  delivered  to  him  subject  to  the  terms  of  the  instru- 
ment under  which  he  received  and  held  it.  To  say  that  the 
instrument  was  revoked  by  the  death  of  Mersereau  seems  to  me 
to  directly  contradict  its  express  terms.  Bennet  received  the  prop- 
erty under  the  instrument  which  contemplated  a  disposition  of  the 
property  by  Bennet  upon  the  death  of  Mersereau.  It  was  not  a 
power  of  attorney  solely  to  be  executed  during  Mersereau's  life- 
time and  which  had  for  its  object  the  action  by  Bennet  as  Mer- 
sereau^s  attorney  in  fact  only,  but  by  the  very  terms  of  the  instru- 
ment under  which  Bennet  received  the  property  and  the  trust  upon 
which  he  held  it  he  was  to  deliver  the  property  to  these  plaintiffs 
individually  upon  Mersereau's  death.  To  hold  that  the  instrument 
was  revoked  by  Mersereau's  deaih  when  under  it  Bennet  was  to 
dispose  of  the  property  in  a  particular  way  after  his  death  would 
defeat  the  express  intention  as  expressed  in  the  instrument,  and  it 
is  these  provisions  that  indicate  the  intention  of  Mersereau  to  vest 
in  the  trustee  a  title  to  the  property  for  without  such  title  the 
instrument  itself  could  not  be  carried  out. 

My  conclusion,  therefore,  is  that  by  this  instrument  a  trust  was 
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created ;  that  title  to  the  property  transferred  to  him  vested  in 
Beniiet ;  and  tliat  he  lield  the  property  as  trustee  for  George  B. 
Mersereau  during  his  life*  and  for  Mersereau's  two  children  after 
his  death.  That  being  the  legal  effect  of  this  instrument  there  can 
be  no  question  but  that  the  plaintiffs  individually  had  a  right  to 
call  upon  Bennet  to  account.  That  principle  has  been  settled  by 
Marvin  v.  Brooks  (94  N.  Y.  71)  which  has  been  consistently  fol- 
lowed in  this  State.  All  that  was  necessary  to  establish  in  this 
ease  was  the  fact  that  the  trustee  had  not  fully  accounted  and  that 
seems  to  be  conceded.  At  any  rate  the  complaint  alleges  that  he 
has  not  accounted  for  the  sum  of  $5,000  that  was  received  and  held 
by  him,  and  for  that  sum  he  was  bound  to  account. 

I  think,  therefore,  that  the  judgment  must  be  reversed  and  anew 
trial  ordered,  with  costs  to  the  appellants  to  abide  the  event. 

PArrERsoN,    P.   J.,    Laughlin  and    Clarke,    JJ.,   concurred; 
Houghton,  J.,  dissented. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellants  to  abide 
event. 


Jeanie    France    Page,    Kcspondent,   v.    Henry  W,    A.   Page, 

Appellant. 

First  Department,  February  21,  1908. 

Separation— decree  —  custody  of  children  —  counflel  fee  —  time   for 

motion. 

Evidence  in  an  acttou  for  separation  examined  and  field,  to  sustain  the  finding 
that  the  plaiqtiff  to  whom  the  separation  was  granted  was  not  addicted  to  the 
use  of  narcotics  and  was  entitled  to  the  custody  of  her  children 

An  additional  allowance  of  counsel  fee  is  proper,  although  not  made  until  the 
entry  of  the  decree  and  after  the  services  hud  been  rendered,  where  counsel  for 
the  plaintiff  at  the  time  he  was  preparing  the  case  for  trial  suggested  to 
defcDdani's  counsel  that  he  would  have  to  make  a  motion  for  an  additional 
allowance,  and  upon  the  suggestion  of  defendant's  counsel  agreed  with  him 
not  to  make  the  motion  until  the  trial,  at  which  time  there  was  a  stipulation 
in  open  court  that  the  question  should  be  settled  by  the  trial  justice  upon  the 
settlement  of  the  decree,  as  the  actual  making  of  the  allowance,  uoder  such 
circumstances,  relates  back  to  the  time  of  the  making  of  the  agreement. 
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Appeal  by  the  defendant,  Henry  W.  A.  Page,  ftom  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  22d  day  of  April, 
1907,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  New 
York  Special  Term,  granting  the  plaintiff  a  separation,  providing  for 
alimony,  and  giving  to  the  plaintiff  the  custody  of  the  children, 

Z.  ^.  Warren,  for  the  appellant. 

W.  M.  K.  Olcott,  for  the  respondent. 

Ingraham,  J. : 

The  learned  counsel  for  the  defendant  conceded  that  the  judg- 
ment so  far  as  it  awards  a  separation  was  proper,  but  he  appeals 
from  the  provision  of  the  judgment  awarding  to  the  plaintiff 
the  custody  of  the  children,  the  provision  for  the  allowance 
for  the  support  of  the  plaintiff  and  the  children,  and  the  allow- 
ance of  additional  counsel  fee  to  the  plaintiff.  The  defendant's 
objection  to  the  provision  awarding  to  the  plaintiff  the  custody 
of  the  children  is  based  upon  his  contention  that  the  plaintiff 
is  addicted  to  the  use  of  narcotics  and  to  the  excessive  use  of 
alcoholic  liquors.  The  court  found  that  the  "  plaintiff  has  never 
taken  any  drugs  except  codeine  after  her  last  child  was  born,  which 
was  administered  to  her  by  her  physician  for  sleeplessness,  and 
excepting  strychnine,  which  was  at  about  said  time  also  adminis- 
tered to  plaintiff  by  her  physician ;  that  plaintiff  has  never  been 
intoxicated  in  her  life,  nor  under  the  influence  of  drugs,"  and 
counsel  for  the  defendant  asserts  that  this  finding  is  against  the 
weight  of  evidence.  In  view  of  this  contention  I  have  examined 
this  testimony  with  some  care,  with  the  result  that  not  only  was 
this  finding  sustained  by  the  evidence,  but  the  evidence  of  defend- 
ant and  the  other  witnesses  to  the  contrary  is  entirely  unworthy  of 
belief.  There  would  be  no  advantage  in  going  over  this  testimony 
but  the  decided  impression  that  remains  is  that  the  treatment  of  the 
plaintiff  by  the  defendant  and  those  whom  he  procured  to  assist 
him  in  his  designs  against  her  fully  justified  the  determination  of 
the  trial  judge.  In  view  of  tlie  defendant's  treatment  of  his  wife, 
it  is  not  surprising  that  she  was  willing  to  make  admissions  to  secure 
decent  treatment  or  to  write  to  him  and  act  towards  him  with  the 
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Utmost  obsequiousness.  The  methods  adopted  to  incarcerate  the 
plaintiff  in  a  sanitarium  without  giving  lier  an  opportunity 
of  being  heard  should  receive  severe  condemnation.  There  was 
nothing  in  the  condition  of  the  plaintiff  that  justified  the  allegation 
in  the  petition  that  she  could  not  be  served  pereonally  with 
notice  of  the  application  without  danger  to  her  health  and  life, 
and  if  she  had  received  notice  it  is  clear  that  the  order  would 
not  have  been  granted.  This  case  illustrates  the  care  that  must  be 
taken  by  judicial  officers  when  it  is  sought  to  procure  the  incarcera- 
tion of  a  person  in  those  institutions  to  see  to  it  that  the  persons  to 
be  deprived  of  their  liberty  have  an  opportunity  of  being  heard 
except  where  there  really  exists  a  substantial  objection  to  the  giv- 
ing of  the  notice  required  by  the  statute.*  {Matter  of  Blewitt^ 
131  K.  Y.  541.)  It  is  apparent  in  this  case  that  the  only  reason 
why  the  defendant  was  unwilling  that  the  plaintiff  should  have  had 
notice  of  the  application  was  his  desire  to  get  her  out  of  the  way, 
and  the  appreciation  by  the  defendant  that  no  judge  would  sign 
snch  an  order  if  he  had  seen  and  convened  with  the  plaintiff. 
This  whole  case  shows  that  the  plaintiff  has  been  a  devoted  mother 
and  a  good  wife,  and  that  she  has  been  systematically  ill-treated 
and  abused  by  the  defendant.  We  also  think  >that  the  award  for 
alimony  was  reasonable,  that  the  defendant  should  at  least  be  com- 
pelled to  support  his  wife  and  children  decently,  and  the  judgment 
in  that  respect  is  proper. 

The  judgment,  after  awarding  to  the  plaintiff  the  costs  of  the 
action,  provided  that  "upon  reading  and  filing  the  said  annexed 
affidavit  of  William  M.  K.  Oicott,  verified  March  21st,  1907,  wherein 
it  appears  that  the  parties  agreed  in  open  court  that  the  application 
for  additional  counsel  fees  should  be  made  before  Mr.  Justice  Davis 
upon  the  settlement  of  this  decree,  and  it  further  appeapring  by  said 
affidavit  that  (in  addition  to  the  $500  paid  at  the  commencement 
of  the  action)  such  additional  counsel  fee  is  reasonable  and  proper, 
It  is  farther  ordered,  adjudged  and  decreed  that  within  ten  days 
from  the  date  of  entry  and  service  of  this  decree  the  defendant 
pay  to  the  plaintiff  or  her  attorneys  the  sum  of  twelve  hundred 

^8ee  Laws  of  1892,  chap.  467,  as  amd.  by  Laws  of  1899,  chap.  246.  See,  also, 
Code  Civ.  Proc.  §  2320  et  seq.,  and  Insanity  Law  (Laws  of  1896,  chap.  545),  §  60 
€^109.,  as  amd.  by  Laws  of  1903,  chap.  146.— [Rep. 
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($1200)  dollars  as  such  additional  counsel  fee  for  services  of  the 
plaintiff's  attorneys  up  to  and  including  the  entry  of  this  decree." 
The  defendant  insists  that  this  provision  is  unauthorized.  The 
affidavit  referred  to  in  the  judgment,  after  stating  the  services 
rendered  by  the  counsel  for  the  plaintiff,  stated  that  on  October  9, 
1906,  he  had  a  conference  with  the  then  counsel  for  the  defendant 
in  relation  to  the  trial  of  the  action,  and  at  this  conference  told  the 
counsel  for  the  defendant  that  he  would  be  compelled  to  make 
another  motion  for  an  additional  counsel  fee  ;  that  counsel  for  the 
defendant  then  suggested  that  it  would  save  trouble  all  around  if 
the  plaintiff's  counsel  postponed  that  application  until  the  trial  of 
the  action,  since  the  justice  presiding  at  the  trial  would  be  the  best 
judge  of  the  value  of  the  services;  that  in  consequence  of  this 
request  counsel  for  the  parties  agreed  that  such  application  for  addi- 
tional counsel  fee  should  be  postponed  until  the  trial ;  that  the  trial 
commenced  on  January  twenty-third  and  continued  from  day  to 
day  until  January  twenty-ninth  ;  that  more  than  $400  has  been 
actually  expended  in  disbursements ;  that  at  the  close  of  the  trial 
plaintiff's  counsel  addressed  the  court  in  relation  to  the  question  of 
counsel  fee,  when  counsel  for  the  defendant  suggested  that  the 
amount  of  additional  counsel  fee  should  be  left  to  the  court's  deter- 
mination upon  the  settlement  of  the  decree  to  be  entered  upon  the 
decision  when  it  should  be  handed  down,  and  that  in  open  court  this 
request  was  complied  witli ;  that  after  the  decision  of  the  case  a 
decree  was  noticed  for  settlement  leaving  a  blank  for  the  amount 
of  counsel  fee,  when  the  present  counsel  for  the  defendant  was 
substituted. 

The  provision  authorizing  the  court  to  require  the  husband  to  pay 
counsel  fees  is  section  1769  of  the  Code  of  Civil  Procedure.  That 
section  provides :  "  Where  an  action  is  brought,  as  prescribed  in  either 
of  the  last  two  articles,  the  court  may,  in  its  discretion,  during  the 
pendency  thereof,  from  time  to  time,  make  and  modify  an  order 
or  orders  requiring  the  husband  to  pay  any  sum  or  suras  of 
money  necessary  to  enable  the  wife  to  carry  on  or  defend  the 
action  *  *  *.  The  final  judgment  in  such  an  action  may  award 
costs  in  favor  of  or  against  either  party."  Here  the  power  to  direct 
the  husband  to  pay  any  sum  of  money  necessary  to  enable  the  wife 
to  carry  on  or  defend  the  action  is  limited  to  the  pendency  of  the 
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action.    In  Beadleaton  v.  Beadleston  (103  N.  Y.  402)  tlie  referee 
had  found  the  defendant,  the  wife,  guilty  of  adultery,  and  the  court 
in  granting  judgment  against  her  allowed  to  her  the  sum  of  $2,500. 
This  allowance  was  not  claimed  or  granted  upon  the  ground  that  it 
was  necessary  to  enable  the  defendant  to  carry  on  her  defense  to 
the  action.     It  was  held  that  the  allowance  was  unauthorized ;  that 
the  purpose  of  the  provisions  of  section  1769  of  the  Code  of  Civil 
Procedure  was  to  furnish  the  wife  means  to  carry  on  her  action  or 
to  defend  the  same  during  tiie*  pendencj^  thereof ;  that  the  allowance 
looks  to  the  future;  that  there  can  be  no  necessity  for  an  allowance 
to  make  a  defense  which  has  already  been  made,  or  solely  to  pay 
expenses  already  incurred.     And  the  court  added :  "  We  confine 
our  decision  to  the  precise  facts  of  this  case  as  they  appear  in  the 
record.     We  have  no  doubt  that  an  allowance  to  a  wife  during  the 
pendency  of  the  action  for  sonie  past  expense  might  be  authorized 
if  it  were  shown  that  its  payment  was  necessary  to  enable  her  to  fur- 
ther carry  on  the  action  or  her  defense  thereto."     This  same  rule 
was  reapplied  in  McCarthy  v.  McCarthy  {127  N.  Y.  500)>  where  it 
was  said  :  "  The  allowance  of  such  an  Jtem  which  has  reference  to 
the  past,  within  the  Beadleston  case  is  not  authorized  by  the  Code. 
*    *    *     Upon  such  an  application  if  it  should  appear  that  in  previ- 
ously carrying  on  her  action  the  plaintiff  had  incurred  expense  the 
payment  of  which  was  essential  to  be  made  in  order  that  she  might 
further  maintain  or  prosecute  her  rights,  under  the  judgment  it 
would  be  quite  within  both  the  letter  and  the  spirit  of  the  statute 
to  comprehend  in  an  allowance  the  unpaid  item  of  the  past." 

The  rule,  therefore,  is  quite  simple.  An  allowance  for  counsel 
fee  can  be  made,  but  to  justify  the  court  in  allowing  it,  it  must 
appear  that  the  amount  awarded  was  necessary  to  enable  the  wife  to 
maintain  or  defend  the  action.  Whatever  the  payment  may  be  that 
appears  to  be  necessary  for  that  purpose  the  husband  may  be  com- 
pelled to  pay.  After  the  case  was  at  issue,  and  when  counsel  was 
preparing  for  trial,  counsel  for  the  plaintiff  told  defendant's  counsel 
that  he  would  have  to  make  an  application  for  an  additional  counsel 
fee  to  enable  the  plaintiff  to  try  the  case.  Counsel  for  the  defend- 
ant suggested  that  it  would  save  trouble  all  around  if  the  counsel  for 
ti»e  plaintiff  postponed  tliat  application  until  the  trial  of  the  action, 
since  the  justice  presiding  at  the  trial  would  be  the  best  judge  of 
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the  value  of  the  services,  and  that  acting  npon  that  suggestion 
counsel  for  the  plaintiff  and  defendant  agreed  to  postpone  the  appli- 
^cation.  Tliat  such  an  agreement  was  made  is  sworn  to  by  the  coun* 
sel  for  the  plaintiff,  and  the  then  counsel  for  the  defendant  did  not 
in  any  way  deny  it.  At  the  time  of  the  conversation  tlie  court 
would  have  had  undoubted  power  1o  have  then  granted  this  allow- 
ance. The  defendant's  counsel  wished  to  postpone  it  upon  the 
ground  that  the  trial  judge  who  heard  the  case  would  be  the  better 
able  to  pass  npon  the  merits  of  tlie  application  and  fix  a  reasonable 
compensation  for  the  plaintiff's  attorney  and  counsel  than  in  any 
application  made  in  advance  of  the  trial.  The  plaintiff's  counsel 
relying  upon  that  stipulation  rendered  the  services  to  his  client  look- 
ing to  compensation  from  the  award  that  would  be  made  when  the 
application  should  be  submitted  to  the  court.  The  case  was  not, 
therefore,  tried  by  means  of  money  furnished  by  the  plaintiff  or 
upon  her  credit,  but  based  upon  this  stipulation  by  the  defendant's 
attorney,  which  binds  the  defendant,  that  the  application  could  be 
made  at  the  time  of  the  trial  after  the  services  were  rendered 
instead  of  before  the  serviqes  were  rendered.  And  when  the  atten- 
tion of  the  trial  judge  was  called  to  this  arrangement  at  the  end  of 
the  trial  there  was  then  a  new  stipulation  by  the  defendant's  attor- 
ney made  in  open  court  and  in  the  presence  of  the  justice  who 
entered  the  decree,  that  that  question  should  be  settled  by  the  trial 
justice  upon  the  settlement  of  the  decree. 

I  think,  under  these  circumstances,  that  the  court  had  power  to 
make  an  award  as  if  the  application  had  been  made  at  the  time  the 
firet  agreement  was  entered  into.  I  can  see  no  reason  why  the  par- 
ties cannot  agree  that  a  determination  as  to  the  amount  that  the 
husband  is  to  pay  instead  of  being  made  at  the  commencement  of 
the  action  should  be  determined  after  the  services  were  rendered. 
The  actual  making  of  the  allowance  would  then  relate  back  to  the 
time  at  which  the  agreement  was  made.  Such  an  agreement  is  in 
effect  an  agreement  by  the  defendant  to  pay  the  sum  necessary  to 
enable  the  plaintiff  to  maintain  her  action,  the  amount  to  be  deter- 
mined by  the  court  when  the  final  judgment  in  the  action  is  entered. 
The  husband  having  here  made  that  agreement  and  those  acting  for 
the  wife  having  acted  upon  it,  it  is  too  late  after  the  court  has 
fixed  the  amount  and  decreed  its  payment,  to  object  to  any  award 
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upon  t)ie  ground  that  tlie  motion  should  have  been  made  wlien  tiie 
husband  made  the  agreement,  where  the  counsel  for  the  wife  had 
acted  upon  the  stipulation  and  postponed  the  application  for  a  coun- 
sel fee  nntil  after  the  services  had  been  rendered.  The  action  was 
still  pending  when  the  application  for  a  counsel  fee  was  made.  It 
was  after  the  services  had  been  rendered,  but  the  delaj  was  in  con- 
sequence of  the  agreement  of  the  defendant  that  when  the  judgment 
was  entered  the  application  could  then  be  made  with  the  same  effect 
as  if  made  at  the  time  of  the  agreement.  It  seems  to  me,  therefore, 
that  the  court  had  power  to  grant  this  allowance  of  counsel  fee  and 
there  is  nothing  to  show  that  that  amount  was  not  proper. 

My  conclusion,  therefore,  is  that  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

Patterson,    P.   J.,   Laughlin,   Clarke    and    Houghton,   JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  John  J. 
Hahn  and  Others,  Respondents,  v.  The  Republican  County 
Committee  of  the  County  of  New  York,  Appellant. 

First  Department,  February  21,  1908. 

Election  primaries  —  county  coihmitteeman  —  conclusivenesB  of  certifi- 
cate of  board  of  elections. 

Under  the  Primary  Election  Law  the  certificate  of  the  board  of  elections  as  to 
election  of  a  member  of  a  county  committee  is  conclusive  and  the  committee  is 
without  power  to  eject  him  on  the  ground  that  ^le  had  not  been  legally 
elected. 

Appeal  by  the  defendant,  The  Republican  County  Committee  of 
the  County  of  New  York,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  2d  day  of  August, 
1907,  granting  a  peremptory  writ  of  mandamus. 

Horace  E.  Parker^  for  the  appellant. 

Leniuel  E.  Quigg^  for  the  respondents. 
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Ingeaham,  J. : 

This  was  an  application  upon  the  petition  of  the  relatora  for  a  , 
peremptory  writ  of  mandamus  to  tlie  Republican  county  commit- 
tee directing  it  to  restore  the  names  of  the  relators  to  the  roll  of 
membership  of  the  said  Republican  county  committee  and  to 
restore  the  relator  Hahn  to  the  executive  committee  of  such  county 
committee.  This  application  was  upon  a  petition  which  alleged 
that  at  the  primary  election  held  pursuant  to  the  Primary  Election 
Law  (Laws  of  1899,  chap.  473)  on  the  18th  day  of  September,  1906, 
the  relators  received  a  majority  of  the  votes  cast  in  the  thirteenth 
Assembly  district  of  the  county  of  New  York  for  membei*s  of  the 
Republican  county  committee  and  were  duly  elected  membera  of 
the  said  committee  by  the  enrolled  Republican  electors  of  the  thir- 
teenth Assembly  district ;  that  on  the  22d  day  of  September,  1906, 
the  board  of  elections  of  the  city  of  New  York,  as  the  custodian  of 
primary'  records,  certified  to  the  Republican  organization  of  the 
county  of  New  York  that  the  relators  were  elected  members  of  the 
said  Republican  county  committee ;  that  on  the  22d  day  of  Septem- 
ber, 1906,  the  said  Republican  county  committee,  which  is  the  gen- 
eral committee  of  the  Republican  party  of  the  county  of  New  York, 
held  its  first  meeting  for  the  purpose  of  organization  ;  that  on  said 
day  the  Republican  county  committee  organized  and  elected  its  offi- 
cers and  the  rules  and  regulations  of  the  last  preceding  county  com- 
mittee remained  in  full  force  and  effect  pursuant  to  the  said  Pri- 
mary Election  Law ;  that  the  names  €»f  the  relators  and  each  of  them 
appeared  upon  the  official  roll  of  said  county  couunittee,  certified 
by  the  board  of  elections  as  the  custodian  of  primary  records  as 
members  from  the  thirteenth  Assembly  district;  that  the  relators 
attended  the  meeting  of  the  said  Republican  county  committee  held 
in  the  month  of  October,  1906,  as  members  thereof  and  participated 
in  the  proceedings  and  voted  upon  any  and  alt  questions  which  came 
before  said  meeting  for  determination,  and  also  attended  the  meet- 
ings of  the  Republican  county  committee  held  in  the  months  of 
November  and  December,  1906,  and  Jannarj^,  February  and  March, 
1907 ;  that  on  the  22d  day  of  April,  1907,  the  Republican  county 
committee  at  said  meeting  adopted  a  resolution  declaring  the  seats 
of  the  relators  and  each  of  them  vacant,  and  the  relators  were 
thereby  expelled  from  said  office  as  members  of  the  Republican 
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comity  committee,  and  their  names  were  stricken  from  the  roll  of 
membership  of  the  said  committee;  that  the  expulsion  of  the  rela- 
tors was  illegal  and  void ;  that  the  Republican  county  committee 
was  wholly  witliout  power  or  authority  to  declare  the  seats  of  the 
relators  vacant,  or  to  expel  or  deprive,  or  debar  them  from  occupy- 
ing the  said  oflSce  and  all  the  rights  and  privileges  thereto  belonging 
or  appertaining. 

In  answer  to  this  petition  there  was  presented  an  aflSdavit  of  the 
president  of  the  Republican  county  committee  which  alleged  that 
the  relators  were  not,  nor  was  any  of  them,  at  the  primary  election 
held  on  the  18tli  day  of  Septeml)er,  1906,  elected  members  of  the 
Republican  county  committee  of  the  county  of  New  York  for  the 
thirteentli  Assembly  district,  and  the  relators  or  either  of  them  did 
not  receive  a  majority  of  votes  lawfully  cast  on  said  date  for  mem- 
bers of  said  committee  from  the  thirteenth  Assembly  district,  but 
on  the  contrary,  at  said  election  a  majority  of  lawful  votes  was  cast 
for  the  election  of  John  J.  Farrell  and  the  other  persons  whose 
names  appeared  upon  the  same  ticket  as  members  of  the  said 
county  committee  of  said  district ;  that  the  returns  to  the  board  of 
elections  were  false* and  fraudulent  and  made  upon  fraudulent  and 
illegal  voting  and  a  fraudulent  and  illegal  canvass  of  votes  of  said 
district;  that  the  relators  were  not  nor  was  any  of  them  at  the  time 
of  the  organization  of  the  Republican  county  committee,  or  at  any 
time  on  or  after  the  18th  day  of  September,  1906,  entitled  to  the 
rights  and  privileges  of  a  member  of  the  said  county  committee ; 
that  the  said  county  committee  on  the  18th  day  of  April,  1907, 
adopted  a  resolution  declaring  that  the  relators  were  not  entitled  to 
their  seats  as  members  of  the  Republican  county  committee  of  the 
thirteenth  Assembly  district,  and  that  John  J.  Farrell  and  others 
were  entitled  to  be  seated  as  such  members ;  that  on  the  20th  day  of 
September,  1906,  a  notice  was  filed  with  the  custodian  of  primary 
records  on  behalf  of  John  J.  Farrell  contesting  the  right  of  the 
relator  Hahn  to  a  seat  as  executive  member  and  member  of  the 
Republican  county  committee,  a  copy  of  such  notice  being  annexed 
to  the  affidavit ;  that  at  the  first  meeting  of  the  said  county  com- 
mittee held  on  the  22d  day  of  September,  1906,  such  notice  of  con- 
test was  duly  brought  before  it  and  a  committee  on  contested  seats 
was  appointed  by  the  temporary  chairman  of  the  said  county  corn- 
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mittee  in  accordance  with  the  resolution  duly  and  nnanitnously 
passed  by  the  said  county  committee  and  with  the  rules  and  regula- 
tions of  said  committee;  tliat  at  a  regular  meeting  of  the  said 
county  committee  held  on  the  18th  day  of  April,  1907,  the  said 
committee  on  contested  seats,  through  its  chairman,  reported  to 
the  said  county  committee  that  fraud,  bribery  and  intimida- 
tion liad  been  carried  on  and  violations  of  the  law  had  been 
committed  in  several  of  the  primary  districts  of  the  thirteenth 
Assembly  district  at  said  primary  election  which  compelled  the 
said  committee  to  disregard  the  returns  from  the  said  districts, 
and  tliat  the  returns  from  the  other  districts  gave  a  majority  of  the 
votes  cast  to  John  J.  Farrell  and  others,  whose  names  appeared  on 
the  ticket  with  Ijim,  a  copy  of  the  leport  being  annexed  to  the  affi- 
davit ;  and  in  that  report  it  was  resolved  that  the  relators  were  not 
entitled  to  their  seats  as  executive  members  and  members  of  tlie 
Republican  county  committee  of  the  county  of  New  York  from 
the  thirteenth  Assembly  district,  and  that  the  contestants,  John  J. 
Farrell  and  others,  were  entitled  to  be  seated  respectively  as  execu- 
tive nieuihers  and  members  of  the  Republican  county  committee 
of  the  county  of  New  York  from  the  thirteenth  Assembly  district. 

The  chairman  of  the  committee  on  contested  seats  also  submitted 
an  affidavit  which  stated  that  in  several  of  the  election  districts  of 
the  thirteenth  Assembly  district  there  was  no  compliance  with  the 
provisions  of  the  Primary  Election  Law ;  that  in  one  district  fifteen 
more  ballots  were  in  the  ballot  boxes  than  there  were  electors  who 
had  voted ;  that  in  two  other  election  districts  a  large  number  of 
voters  who  had  enrolled  had  removed  from  the  district,  and  that 
persons  were  permitted  to  vote  in  these  districts  who  werfe  not  enti- 
tled to  vote,  and  that  the  committee  on  contested  seats  had  decided 
that  the  returns  from  these  two  districts  were  unworthy  of  belief 
and  decided  to  reject  the  same. 

It  is  quite  evident  that  if  the  county  committee  or  if  the  court 
upon  this  application  have  power  to  pass  upon  the  validity  of  the 
petitioners'  election  or  can  question  the  certificate  of  the  board  of 
elections,  the  relators  were  not  entitled  to  a  peremptory  mandamus 
upon  motion.  The  relators'  election  having  been  absolutely  denied, 
the  utmost  that  they  would  l)e  entitled  to  would  be  an  alternative 
writ.     Upon  this  appeal,  therefore,  the  only  question  is  whether 
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nnder  the  Primary  Election  Law  the  certificate  of  the  board  of 
elections  as  to  the  election  of  a  member  of  the  connty  committee  is 
coDclusive. 

The  Primary  Election  Law  controls  all  elections  of  delegates  or 
members  of  political  conventions  and  political  committees.  Section 
1  provides  that,  "  except  as  otherwise  herein  provided,  it  (the  Pri- 
mary Election  Law)  shall  be  controlling :  *  *  *  (2)  on  primary 
elections  in  such  cities  and  villages ;  *  *  *  (4)  on  the  choice, 
in  such  cities  and  such  villages,  of  the  members  of  political  commit- 
tees and  on  the  conduct  of  political  committees,  in  and  for  any 
political  subdivision  of  the  State,  made  up  wholly  or  partly  of 
members  from  any  such  city  or  village."  By  section  2  the  term 
"committee''  shall  apply  to  any  committee  chosen  in  pursuance 
hereof,  or  of  the  rules  and  regulations  of  a  party,  to  represent  the 
members  of  the  party  in  any  political  subdivision  of  the  State. 
The  term  "  general  committee  "  shall  apply  to  the  connty  commit- 
tees in  the  various  counties  of  this  State  in  which  are  located  any  of 
the  cities  or  villages  to  which  this  act  is  applicable,  and  in  the  city 
of  Xew  York  to  the  county  committee,  the  city  committee,  if  any, 
and  such  borough  committees  as  may  be  established  by  any  party. 
Section  4*  provides  for  primary  elections  and  for  the  election  of 
all  committeemen  who  are  to  be  chosen  at  a  primary  election  and  not 
at  a  convention.  Section  Sf  relates  to  the  canvass  of  the  votes  by 
the  primary  inspectors  and  provides  that  all  ballots  rejected  as  void 
and  all  ballots  protested  as  marked  for  identification,  shall  be 
inclosed  in  a  separate  sealed  package,  which  shall  be  indorsed  on  the 
outside  tiiereof  with  the  names  of  the  inspectors,  and  such  package 
shall  be  filed  by  the  chairman  of  the  board  of  inspectors  with  the 
original  statement  of  the  canvass;  that  immediately  upon  the  com- 
pletion of  the  canvass  the  board  of  primary  inspectors  in  each 
primary  district  shall  make  a  written  statement  of  such  result  and 
a  duplicate  statement;  that  immediately  after  the  completion  of 
such  statements,  such  board  shall  file  the  original  thereof  with  the 
custodian  of  primary  records  and  shall  file  the  duplicate  statement 
with  the  clerk  of  the  city  or  village. 

♦Amd.  by  Laws  ot  1900,  clmp.  506,  and  Laws  of  1901,  chaps.  167,  360.     Since 
amd.  by  Iaws  of  1907.  chap.  504.—  [Rep. 
t  Amd.  by  Laws  of  1905,  chap.  207.— [Rep. 
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Subdivision  4  of  section  8  of  the  Primary  Election  Law  provides 
that  "  The  custodian  of  primary  records  shall  forthwith  proceed  to 
canvass  the  statements  so  filed  *  *  *.  Such  custodian  shall  there- 
upon prepare  certified  statements  of  the  result  of  the  primary  elec- 
tions of  each  party  participating  therein  and  shall  make  up  the  rolls 
of  the  conventions  for  which  delegates  were  elected  at  such  pri- 
mary elections  *  *  *  and  sliall  promptly  mail  and,  if  requested, 
deliver  one  copy  thereof  to  the  respective  secretaries  of  the  proi>er 
political  committees  of  the  several  parties  participating  in  such  pri- 
mary election.  *  *  *  Such  certificate  or  a  duplicate  thereof, 
shall  besnflScient  to  entitle  the  oerson  named  therein  to  be  admitted 
to  the  convention  or  committee  to  which  he  shall  have  been 
elected."  Section  9  of  the  act*  provides  that  each  party  shall  have 
a  general  committee  for  each  couuty,  except  as  therein  provided, 
and  all  members  of  general  committees,  and  Assembly  district  and 
ward  committees,  chosen  in  or  from  cities  of  the  first  class,  except 
as  otherwise  therein  provided,  shall  be  elected  at  the  primary  elec- 
tions on  the  annual  primary  day  of  each  year;  that  "On  the  day 
fixed  by  the  rules  and  regulations,  constitutions  or  bj'-laws  of  the 
party,  the  members  of  each  general  county  committee  or  city  com- 
mittee shall  meet  and  organize.  They  may  proceed  to  make  and 
adopt  rules  and  regulations,  but  unless  so  adopted,  the  rules  and  regu- 
lations adopted  by  the  last  preceding  county  or  city  committee  of 
said  party  in  said  county  or  city  shall  remain  in  full  force  and  eflFect 
until  repealed  or  amended  in  accordance  with  the  provisions  of  this 
act,  *  *  *  Each  county  or  city  committee  and  the  ofiicers  thereof 
shall  have  all  the  power  and  authority  and  shall  perform  all  the 
duties,  in  respect  to  the  nominations  of  officers  to  serve  at  general 
elections,  conferred  upon  the  general  committee,  the  county  com- 
mittee, the  city  committee,  the  executive  committee,  or  the  ofiicers 
thereof,  given  to  any  party  in  such  city  or  county  by  section  twelve  of 
the  Election  Law."  By  section  11  of  the  act  jurisdiction  is  given  to 
the  courts  to  review  by  the  remedy  of  mandamus  or  certiorari,  as  the 
case  may  require,  any  action  or  neglect  of  the  officers  or  merabei-s 
of  a  political  convention  or  committee,  or  of  any  inspector  of  pri- 
mary election,  or  of  any  public  officer,  or  board,  with  regard  to  the 
right  of  any  person  to  participate  in  a  primary  election.     In  addi- 

*Amd.  by  Laws  of  1»03,  chap.  595.—  [Rep. 
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tioii,  the  Supreme  Court  is  given  suinuiary  jurisdiction  upon  the 
coinplHint  of  any  citizen  to  review  such  action  or  neglect  Under 
this  section,  any  one  interested  can  have  the  act  of  any  inspector 
of  election  or  other  board  or  officer,  as  to  an  election  or  the  issuing 
of  a  certificate  by  the  board  of  elections,  reviewed  either  before  or 
after  the  issuing  of  the  certificate  of  election. 

From  this  abstract  of  the  provisions  of  the  law  it  is  apparent  that 
the  election  of  members  of  a  political  committee  as  well  as  delegates 
to  a  political  convention  are  regulated  by  it,  and  those  elected  to 
membership  in  a  political  committee  or  as  delegates  to  a  convention 
are  entitled  to  be  so  recognized  when  elected  pursuant  to  its  pro- 
visions. Section  10  expressly  provides  that  such  convention  shall 
decide  all  questions  as  to  contested  seats  therein,  but  no  such  right 
is  reserved  for  a  committee.  By  the  express  provision  of  the  statute 
the  delivery  to  a  member  of  the  committee  by  the  custodian  of 
primary  records  of  a  certificate  of  his  election  entitled  "  tlie  person 
named  therein  to  be  admitted  to  the  convention  or  committee  to 
wliich  he  shall  have  been  elected."  Being  entitled  to  member- 
ship in  the  committee,  with  no  power  in  the  committee  to  review 
his  election,  it  seems  to  follow  that  the  committee  had  no  power  to 
eject  him  and  that  the  court  below  was  right  in  holding  that  he  was 
entitled  to  membership  in  the  committee  during  the  year  for  which 
he  was  elected.  This  is  entirely  in  line  with  the  decision  in  People 
ex  rel.  Coffey  v.  Democratic  Committee  (164  N.  T.  335).  In  that 
case  in  speaking  of  the  result  of  tins  Primary  Election  Law  it  was 
said :  "  In  other  words  it  was  determined  that  the  majority  of  the 
primary  voters  were  entitled  to  select  any  representative  they  might 
desire,  who  should  be  resj)onsible  to  those  electing  him  and  only  to 
them  for  his  conduct  in  office." 

It  follows,  therefore,  that  the  order  appealed  from  must  be 
affirmed,  with  costs. 

Patterson,  P.  J.,  Laughlin,  Clabke  and  Houghton,  JJ., 
concurred. 

Order  affirmed,  with  costs.     Settle  order  on  notice. 

App.  Div.—  Vol.  CXXI V.         28 
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The  People  of  the  State  of  New  York,  Respondent,  v.  George  H. 
Taylor,  Appellant. 

First  Department,  February  21,  1908. 

Labor  Law  —  crime  —  employment  of  minor  —  liability  of  superintendent 
for  acts  of  subordinates. 

The  superintendent  of  a  factory  in  charge  of  and  responsible  for  its  condition  is 
liable  for  the  employment  of  a  child  by  a  subordinate  contrary  to  section  70  of 
the  Labor  Law,  declaring  that  no  child  between  the  ages  of  foui-teen  and  six- 
teen years  shall  be  *' employed,  permitted  or  suffered  to  work"  unless  an 
employment  certificate  sliall  have  been  filed  in  the  office  of  the  employer,  even 
though  he  directed  his  subordinates  to  comply  with  the  hiw  and  the  child  was 
employed  without  his  knowledge  or  consent. 

Patterson,  P.  J.,  and  Laughlin,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  George  IT.  Taylor,  from  a  judgment 
of  the  Court  of  Special  Sessions  of  the  first  division  of  the  city  of 
New  York,  rendered  on  the  7th  day  of  June,  1907,  convicting  the 
defendant  of  a  violation  of  section  70  of  the  Labor  Law  (Laws  of 
1897,  chap.  415),  as  amended  by  chapter  184  of  the  Laws  of  1903. 
(See  Penal  Code,  §  3841.) 

George  II.  Taylor^  Jr.^  for  the  appellant. 

Timothy  I  Dillon^  Deputy  Attorney-General^  for  the  respondent. 

Ingraham,  J. : 

The  defendant  was  convicted  of  a  violation  of  section  70  of  the 
Labor  Law  (Laws  of  1897,  chap.  415,  as  amd.  by  Laws  of  1903, 
chap.  184),  which  provides :  "  No  child  under  the  age  of  fourteen 
years  shall  be  employed,  permitted  or  suffered  to  work  in  or 
in  connection  with  any  factory  in  this  State.  No  child  between 
the  ages  of  fourteen  and  sixteen  years  shall  be  so  employed,  per- 
mitted or  suffered  to  work,  unless  an  employment  certificate 
issued  as  provided  in  this  article  shall  have  been  theretofore  filed 
in  tlie  office  of  the  employer  at  the  place  of  employment  of  such 
child.''  Upon  the  trial  it  appeared  that  an  assistant  to  the  State 
Factory  Inspector  called  at  the  factory  of  the  Kursheedt  Mann- 
facturing  Company  and  saw  the  defendant,  who  stated  that  he  was 
the  treasurer  of  the  company  and  superintendent  of  the  factory. 
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and  that  he  was  in  cliarge  of  the  factory  and  responsible  for  the 
condition  thereof.     The  witness  then  went  into  the  factory  and 
fonndagirl  there  named  Florence  De  Flora ;  that  the  witness  stated 
to  the  defendant  that  she  was  under  sixteen  years  of  age  and  had 
no  certificate  required  by  section  70  of  the  Labor  Law  ;  that  this 
girl  was  upon  the  fifth  floor  of  the  building,  the  defendant's  office 
being  on  the  first  floor.     The  girl  Florence  De  Flora  then  testified 
that  she  was  working  for  the  Kursheedt  Manufacturing  Company ; 
that  at  that  time  she  was  fifteen  years  of  age,  and  that  she  had  no 
certificate  and  none  had  been  filed  with  her  employer.    The  defend- 
ant testified  on  his  own  behalf  that  he  had  been  connected  with  the 
Kurebeedt  Manufacturing  Company  for  twenty-nine  years ;  that  he 
had  nothing  to  do  with  the  em])1uyment  of  this  girl ;  that  the  first 
time  he  saw  her  was  on  the  twenty-fifth  of  March,  the  day  the  State 
Factory  Inspector  called  at  his  office ;  that  as  soqn  as  he  knew  of 
the  circumstances  he  at  once  discharged  the  girl,  and  that  she  was 
not  employed  there  with  his  consent  or  knowledge  without  a  cer- 
tificate.    One  Annie  Murphy  was  then  called  and  testified  that  she 
had  been  employed  by  this    corporation  for  over  fifteen  years ; 
that  this  girl   had    told   her   that   she  was  sixteen  yeara  of  age, 
whereapon  she  employed  her  without  having  a  certificate. 
It  thus  appeared  that  the  defendant  was  the  superintendent  of  the 
.  factory,  and  responsible  for  its  condition,  and  that  there  was  employed 
in  the  factory  a  child  under  sixteen  years  of  age  in  violation  of  this 
provision  of  the  Labor  Law.     The  court  excluded  evidence  offered 
by  the  defendant  as  to  his  directions  to  his  subordinates  to  comply 
with  this  law,  and  the  defendant  claims  that  this  was  error,  especially 
in    view  of   the   evidence  that   the   child  was   employed   by  the 
subordinates  without  the  knowledge  or  consent  of  the  defendant. 
But   the  statute  provides  that  no  child  shall  be  "  employed,  per- 
mitted or  suffered  to  work"  in  or  in  connection  with  any  factory 
time  imposing  upon  those  responsible  for  the  management  or  con- 
trol of  factories  a  special  duty  to  see  to  it  that  no  child  under  sixteen 
years  of  age,  without  a  certificate  required  by  the  statute,  shall  be 
permitted  or  suffered  to  work  in  or  about  the  factory.     If  the  stat- 
ute bad  been  simply  against  employing  the  infant,  a  different  ques- 
tion  would  be  presented.     But  where  an   employer  of   labor  is 
prohibited  from  suffering  or  permitting  a  person  to  work  in  his 


Digitized  by  VjOOQIC 


436  People  v.  Taylor. 


First  Department,  February,  1908.  [Vol.  134, 

factory,  he  caiuiot  escape  responsibility  where  a  peraon  is  suflFered 
and  permitted  to  work  in  violation  of  the  statute  by  proving  that  he 
directed  his  employees  not  to  employ  a  pereon  to  labor  in  violation 
of  the  statute.  There  is  imposed  upon  him  a  duty  of  preventing  a 
person  within  the  prohibited  clause  from  being  allowed  to  work, 
and  if  he  fails  in  the  performance  of  that  duty,  he  violates  the  stat- 
ute, and  is  guilty  of  a  misdemeanor.  (Penal  Code,  §  3841.) 
The  judgment  appealed  from  should  be  affirmed. 

Clarke  and  Houghton,  JJ.,  concurred ;  Patterson,  P.  J.,  and 
Laughlin,  J.,  dissented. 

Houghton,  J.  (concur. in^^) : 

I  concur  in  the  reasons  stated  by  Mr.  Justice  Ingraham  for  an 
affirmance  of  the  conviction  of  defendant. 

It  seems  to  n^  there  is  a  still  further  reason  which  might  well  he 
advanced.  The  regulation  of  the  employment  of  children  under 
sixteen  years  of  age  in  factories  is  a  police  regulation,  and  as  a 
means  of  enforcing  it  the  Legislature  had  the  right  to  make  a 
principal  criminally  liable  for  the  act  of  his  agent  in  employing 
children  contrary  to  the  statute.  Criminal  intent  is  not  an  element 
of  the  crime  thus  prescribed.  While  it  is  a  general  rule  that  a 
principal  is  not  liable  criminally  for  the  act  of  his  Rgent  unless  it  is 
committed  by  his  command  or  with  his  assent,  the  prohibition  of  an 
act  as  a  police  regulation  of  the  State  comes  within  an  exception  to 
this  rule,  and  guilty  knowledge  is  not  a  necessity.  (17  Am.  &  Eng. 
Ency.  of  Law  [2d  ed.],  387.) 

The  section  of  the  Labor  Law  under  consideration  not  only  pro- 
vides that  a  child  under  a  prescribed  age  shall  not  be  employed,  bnt 
also  provides  that  such  child  shall  not  be  "  permitted  or  sufiFered '' 
to  work  unless  the  employment  certificate  shall  have  been  properly 
filed.  The  statute  is  not  unlike  that  prohibiting  the  sale  of  adul- 
terated milk,  in  the  violation  of  which  criminal  knowledge  or  intent 
forms  no  element  of  the  offense.  {People  v.  Killer^  106  N.  Y.  321.) 
So  the  selling  of  intoxicating  liquors  to  a  minor  under  eighteen 
years  of  age  is  a  crime,  notwithstanding  the  seller  was  informed  by 
the  minor  and  his  father  that  he  was  over  eighteen  yeai-s  of  age, 
and  thus  had  reason  to  believe  the  statement  to  be  true.  {PeopU 
v.  Werner^  174  ]^.  Y.  132.)     In  Massachusetts  it  has  been  held  that 
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a  person  licensed  to  sell  intoxicating  liquors  rnay  be  convicted  for 
placing  and  maintaining  upon  the  licensed  premises  a  cartain  so  as 
to  interfere  with  a  view  of  tlie  interior  of  the  premises,  in  violation 
of  the  statute,  although  the  illegal  act  was  done  in  his  absence, 
withoot  his  knowledge  and  consent,  and  in  violation  of  his  instruc- 
tions.   {Commonwealth  v.  Kelley^  140  Mass.  441.) 

The  evidence  excluded  as  to  instructions  given  by  defendant  to 
Ills  superintendent  with  respect  to  hiring  girls  under  sixteen  years 
of  age  was,  therefore,  immaterial,  because  it  established  no  defense 
to  the  crime  plainly  proven  and  without  contradiction,  the  child 
employed  being  under  sixteen  and  no  certificate  of  employment 
being  on  file.  Any  other  construction  of  the  statute  would  render 
it  nugatory,  for  otherwise  all  any  employer  need  to  do  when  charged 
with  its  violation  would  bo  to  prove  he  gave  contrary  instructions 
and  thus  escape  all  liability,  meanwhile  and  until  complained  of 
keeping  his  factory  full  of  children  under  the  prescribed  age  with 
impunity.  Nor  was  the  evidence  pertinent,  at  least  upon  the 
present  record,  for  the  purpose  of  permitting  the  court  to  exorcise 
its  discretion  in  imposing  a  fine.  Section  3841  of  the  Penal  Code* 
fixes  the  punishment  upon  conviction  for  the  first  offense  of  a  fine 
of  liot  less  than  twenty  dollars  nor  more  than  one  hundred  dollars. 
The  defendant  was  fined  only  twent}'^  dollars.  The  magistrate 
could  not,  therefore,  have  made  the  fine  less  than  he  did.  If  evi- 
dence of  good  intention  and  lack  of  guilty  knowledge  could  be  said 
under  any  circumstances  to  bo  admissible  for  the  purpose  of 
enlightening  the  court  as  to  the  fine  which  sliould  be  imposed,  this 
defendant  cannot  complain,  and  was  not  harmed  because  the  smallest 
fine  which  the  court  had  power  to  impose  was  imposed  upon  him. 

Laughlin,  J.  (dissenting) : 

It  was  lawful  to  employ  the  girl  Florence  De  Flora  in  the  fac- 
tory of  the  Kursheedt  Manufacturing  Company,  as  she  was  over 
fourteen  years  of  age,  but  since  she  was  under  sixteen  her  employ- 
tnent  without  an  employment  certificate  was  prohibited.  It  does 
not  appear  when  she  was  employed   or  how  long  she  had  been 

*  Added  by  Laws  of  1897,  chap.  416,  and  amd.  by  Laws  of  1903,  chap.  880. 
SuLce  amd.  by  Laws  of  1907,  chap.  506.—  [Rep. 
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working  in  the  factory.  The  defendant  did  not  employ  Iier  and  it 
was  not  shown  that  he  ever  saw  her  there.  He  had  charge  of  the 
factory  and  concedes  tliat  he  was  the  responsible  head  of  the  busi- 
ness. That,  however,  did  not  make  him  liable,  as  matter  of  law, 
nnder  section  70  of  the  Labor  Law.  It  may  have  been  competent 
for  the  Legislatnre  to  render  an  employer  or  his  superintendent 
liable  for  the  acts  of  their  respective  employees  or  subordinates 
with  respect  to  employing  children,  but  the  provisions  of  section  70 
of  the  Labor  Law  do  not  show  that  such  was  tlie  intention  of  the 
Legislature.  I  think  that  it  was  intended  to  hold  an  employer  or 
person  in  authority  liable  only  for  his  own  acts  or  for  the  acts  of 
others  of  \yhich  he  had  or  is  fairly  chargeable  with  guilty  knowl- 
edge. In  my  opinion,  therefore,  it  was  competent  for  the  defendant 
to  sliow  the  facts  and  circumstances  under  which  the  girl  was 
employed  and  that  he  not  only  had  no  knowledge  of  the  violation 
of  the  law,  but  that  her  employment,  without  a  certificate,  was  in 
direct  violation  of  his  ordei's.  It  would  then  have  been  for  the 
court  or  jury  to  determine  whether  or  not  he  was  properly  charge- 
able with  guilty  knowledge  to  make  it  in  effect  an  employment  by 
himself  or  to  render  him  liable  for  suffering  or  permitting  her 
employment  by  allowing  the  employment  to  continue, 
I,  therefore,  vote  for  reversal. 

Patterson,  P.  J.,  concurred. 
Judgment  affirmed. 


-•o'^ 


Harry  T.  Gause,  Appellant,  v.  Commonwealth  Trust  Company 
OF  New  York,  Respondent. 

First  Department,  February  21,  1908. 

Corporations  —  contract  —  authority  of  officers  —  estoppeL 

Action  to  recover  damages  for  breach  of  contnict.  Evidence  examined  and  held, 
Tliat  it  was  insufficient  lo  show  that  the  board  of  directors  of  the  defendant 
banking  corporation  authorized  the  execution  of  the  contract  by  the  terms  of 
which  the  defendnnt  was  given  the  exclusive  right  to  sell  the  bonds  and  stock 
of  the  United  States  Ship  Building  Company  owned  by  the  plaintiff  and 
guarantee  the  sale  of  such  securities  on  or  before  a  specified  date  and  at 
specified  prices; 
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That  plaintiff  was  not  justified  in  assuming  tliat  the  execution  of  an  agreement 
so  foreign  to  the  business  of  the  defendant  and  of  such  an  extraordinary 
nature  was  within  the  general  authority  of  the  officers  executing  it; 

That  the  presumption  of  authority  arising  from  the  use  of  the  corporate  seal  was 
rebut t3d  by  the  evidence; 

That  the  officers  of  the  company  having  withheld  from  the  defendant  knowledge 
of  the  execution  of  the  contract,  whatever  bene^t  it  received  from  it  was 
unconscious  or  involuntary  and  did  not  estop  it  from  repudiating  the 
agreement. 

IxoRAHAM  and  Clarke,  JJ.^  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Harry  T.  Gause,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  tlie  clerk  of  the  county  of  New  York  on  the  20th  day  of  June, 
1907,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term  and  receiving  a  verdict 
of  the  jury  on  special  questions  submitted. 

Howard  Taylor  [Henry  B,  Anderson  with  him  on  the  brief], 
for  the  appellant. 

D'Cady  Herrick^  for  the  respondent. 

Ladghlin,  J. : 

The  defendant  is  a  domestic  trust  company.  It  was  incorporated 
under  the  name  of  the  Trust  Company  of  the  Republic  on  the  29th 
Jay  of  March,  1902,  and  its  name  was  changed  on  the  12th  day  of 
October,  1903.  The  action  is  brought  to  recover  damages  for  the 
In-each  of  a  contract  in  writing,  bearing  date  the  28th  day  of 
August,  1902,  and  purporting  to  have  been  made  by  and  between 
the  Trust  Company  of  the  Republic,  as  party  of  the  first  part,  and 
the  plaintiff  as  party  of  the  second  part.  The  agreement  acknowl- 
edges the  consideration  of  one  dollar  moving  to  the  plaintiff  from 
the  trust  company  and  "  other  good  and  valuable  considerations," 
and  then  provides  as  follows  : 

"  Whereas,  a  selling  syndicate,  of  which  Thomas  C.  Clarke  is 
named  as  Manager,  has  been  formed  to  arrange  for  such  sales  and 
for  other  purposes,  under  an  agreement  providing  for  the  deposit  of 
all  of  said  securities,  except  those  of  the  party  hereto  of  the  second 
part  with  the  party  hereto  of  the  first  part  for  such  purposes,  both 
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parties  hereto  will  in  good  faith  co-operate  with  the  said  syndiijate 
in  furthering  such  object,  and  this  agreement  is  intended  to  be  an 
aid  to  same. 

"  2.  The  party  of  the  second  part  agrees  that  he  will  deposit 
with  the  party  of  the  firat  part  all  of  his  bonds  and  shares  of  prefeiTed 
and  common  stock  of  the  United  States  Shipbuilding  Company 
under  the  terms  and  conditions  of  this  agreement  as  hereinafter  set 
forth. 

"  3.  The  party  of  the  first  part  will  use  and  dispose  of  said 
securities  of  the  party  of  the  second  part  as  in  its  judgment  is 
necessary  to  further  the  purposes  of  said  syndicate,  and  in  so  doing 
will  do  wliatever  is  necessary  to  insure  equal  benefits  to  the  party 
hereto  of  the  second  part  pro  rata  to  his  holdings  of  said  securities 
that  are  enjoyed  at  any  time  by  the  vendors  who  shall  be  or  become 
parties  to  the  agreement  with  said  syndicate  in  connection  with  the 
sale  and  disposition  of  said  securities  or  the  proceeds  of  sale  of 
same,  and  it  hereby  guarantees  to  the  party  of  the  second  part  the 
sale  of  all  of  his  said  securities  on  or  before  August  25th,  1903, 
whether  through  the  efforts  of  said  syndicate  or  otherwise,  and  the 
party  of  the  first  part  agrees  to  account  to  the  party  of  the  second 
part,  on  or  before  the  25th  day  of  August,  1903,  and  that  the  prices 
thereof  shall  be  on  a  basis  which  will  realize  to  the  party  of  the 
second  part  not  less  than  95  per  cent  of  the  par  value  of  the  bonds 
and  68  per  cent  of  the  par  value  of  the  said  preferred  stock  and  25 
per  cent  of  the  par  value  of  the  said  common  stock,  less  brokemge 
expenses,  as  hereinafter  stated,  and  the  party  of  the  first  part  hereby 
agrees  to  pay  to  the  party  of  the  second  part  the  interest  on  tlie 
bonds  as  and  when  received  from  the  United  States  Shipbuilding 
Company  during  the  period  of  this  agreement ;  and  in  case  of  their 
sale  or  any  of  them  during  the  period  of  this  agreement  and  if 
under  such  circumstances  it  elects  to  retain  the  proceeds  of  the  sale 
of  the  same  under  the  provisions  hereof  until  the  final  accounting 
hereunder,  the  party  of  the  first  part  agrees  to  pay  to  the  party  of 
the  second  part  the  accrued  interest  on  such  bonds  as  may  be  sold 
up  to  the  dates  of  their  sale,  and  also  interest  on  the  proceeds  of  the 
sale  of  same  at  the  same  rate  that  the  bonds  would  have  earned  if 
same  had  not  been  deposited  under  the  terms  of  this  agreement, 
said  payments  of  interest  to  be  made  January  Ist  and  July  Ist, 
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1903,  if  tliis  agreement  is  not  sooner  terminated,  but  at  its  termina- 
tion at  any  time  payment  is  to  be  made  in  full. 

"4.  The  party  of  the  first  part  is  hereby  accorded  the  exclusive 
right  to  sell  tlie  said  securities  of  the  party  of  the  second  part 
daring  tlie  period  of  this  agreement. 

"  5.  The  party  of  the  first  part  shall  have  authority  from  time  to 
time,  and  at  any  time,  to  pay  the  usual  brokerage  and  brokers' 
expenses,  if  any,  in  connection  with  the  sale  of  said  securities  of 
the  party  of  the  second  part. 

"  6.  Said  party  of  the  first  part  shall  not  be  liable  for  any  error  of 
judgment  or  for  any  mistake  of  law  or  fact,  nor  shall  it  be  liable 
for  any  act  or  omission  while  endeavoring  in  good  faith  to  carry 
out  the  purposes  hereof  according  to  its  judgment,  but  such  exemp- 
tion of  liability  shall  not  aflfect  its  liability  named  in  Clause  3  hereof. 
Xo  obligation  or  liability  in  addition  to  those  herein  expressed  shall 
be  implied  against  the  said  party  of  the  first  part ;  it  being  the 
spirit  and  intent  of  this  agreement  that  said  securities  are  deposited 
as  named  under  a  guaranty  of  sale  at  not  less  than  the  minimum 
figures  hereinbefore  mentioned,  and  all  proceeds  of  sales  are  to  be 
accounted  for  at  the  figures  at  which  such  sales  shall  be  made,  and 
the  same  with  all  incidental  net  profits  in  connection  with  the 
same. 

"  7.  This  agreement  and  all  it  contains  shall  become  null  and  void 
on  August  25,  1903,  or  at  any  time  prior  thereto  coincident  with  the 
sale  of  and  settlement  for  all  of  the  said  securities  of  the  party  of 
the  second  part  or  the  termination  of  the  said  syndicate  by  the  ful- 
fillment of  its  agreement  with  the  other  vendors  and  underwriters 
of  the  said  securities." 

The  agreement  is  signed  "  Trust  Company  of  the  Republic,  by 
James  Duane  Livingston,  vice-president,"  and  the  seal  of  the  com- 
pany is  attached  and  is  attested  by  W.  Babcock,  both  as  secretary 
and  as  witness.  He  was  not  in  fact  secretary,  but  was  assistant 
secretary.  The  plaintiff  duly  tendered  the  securities  specified  in 
tlie  contract  to  Livingston,  the  vice-president  of  the  trust  company, 
and  by  his  direction  retained  them  until  such  time  as  they  micrht  be 
called  for  by  the  trust  company.  They  were  neither  called  for  nor 
sold  by  the  trust  company  on  or  prior  to  the  25th  day  of  August, 
1903.     Tlie  plaintiff,  by  his  original  complaint,  sought  to  recover 
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the  minimum  price  for  wliich,  by  the  agreement,  the  trust  company 
obligated  itself  to  sell  the  securities.  On  an  appeal  by  the  defend- 
ant from  an  interlocutory  judgment  sustaining  plaintiff's  demurrers 
to  various  affirmative  defenses  set  forth  in  its  amcinded  answer,  this 
court  held  that  the  defendant  did  not  obligate  itself  by  the  agree- 
ment to  pay  the  plaintiff  a  certain  sum  of  money,  but  that  the 
defendant  became  thereby  the  selling  agent  of  the  plaintiff  of  the 
securities  mentioned  in  the  agreement,  iinder  a  covenant  that,  if  it 
were  given  the  exclusive  right  to  sell  the  securities  during  the 
period  named,  they  would  realize  a  sum  equal  to  the  minimum  fig- 
ures specified  in  the  contract,  and  that  title  remained  in  the  plaintiff 
and,  without  his  consent,  the  defendant  could  not  become  the  par- 
chaser.  {Gause  v.  Commonwealth  Trust  Co.^  100  App.  Div.  427.) 
In  deciding  that  appeal,  the  late  Pi-esiding  Justice  Van  Brunt,  writ- 
ing for  the  court,  said  :  "  The  cause  of  action,  if  any,  alleged,  was  not 
a  breach  of  a  covenant  to  pay  a  certain  sum  of  money,  but  to  per- 
form a  certain  dut}',  namely,  to  sell  these  securities,  and  a  cove- 
nant that  they  would  realize  a  certain  sum  at  least.  There  were 
no  allegations  whatever  contained  in  this  complaint  tending 
t)  show  that  by  reason  of  the  breach  of  this  covenant  of  sale, 
the  plaintiff  has  suffered  any  damage  whatever.  It  seems  to  us, 
therefore,  that  there  being  no  covenant  to  pay  the  sum  men-  ' 
tioned  in  the  complaint,  and  it  being  the  duty  of  the  defendant  to 
sell  these  securities  and  to  account  for  the  proceeds  to  the  plaintiff, 
which  it  covenanted  would  realize  at  least  a  certain  sum,  whatever 
right  of  action  the  plaintiff  has  is  for  a  breach  of  these  covenants. 
We  think  that  tlie  complaint  was  insufficient,  and  for  that  reason 
the  demurrers  should  have  been  overruled."  The  plaintiff  there- 
after amended  the  complaint  and  alleged  a  cause  of  action  on  the 
contract  to  recover  for  the  difference  between  the  value  of  the 
securities  on  the  25th  day  of  August,  1903,  and  the  price  for 
which  the  defendant  obligated  itself  to  sell  them.  The  defendant 
demurred  to  the  amended  complaint.  The  dcnmrrer  was  overruled 
and  on  appeal  this  court  held  that  the  construction  of  the  contract 
on  the  former  appeal  was  the  law  of  the  case^  so  far  as  this  court 
was  concerned,  and  that  plaintiff  was  entitled  to  recover  upon  the 
theory  of  the  amended  complaint.  (Ill  App.  Div.  530.)  The 
answer  of  the  defendant,  among  other  things,  put  in  issue  the 
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making  of  the  contract  and  set  up,  among  other  defenses,  that  it 
was  vit7*a  vires  and  that  a  parol  collateral  agreement  was  made  to 
the  effect  that  the  contract  upon  whicii  the  action  is  based  was  not 
to  become  operative  unless  all  the  other  vendors  to  whom  reference 
is  made  in  the  agreement,  signed  the  syndicate  agreement  tlierein 
mentioned.     In  support  of  the  defense  of  a  parol  collateral  agree- 
ment, testimony  was  given  by  Livingston,  the  vice-president  of  the 
defendant,  which,  however,  was  controverted  by  the  testimony  of 
tlie  plaintifiF.     The  defendant  offered  no  evidence  on  the  question 
of  damages.     At  the  close  of  the  evidence  by  consent  of  the  par- 
ties the  court  was  authorized  to  assess  the  damages  in  the  event  that 
the  plaintiff  should  be  entitled  to  recover,  and  pending  motions  by 
each  party  for  a  direction  of  a  verdict,  the  court  submitted  two 
qnestions  to  the  jury.     One  was  as  to  whether  the  officers  who 
signed   or  directed  the  signing  of  the  agreement  upon  which  the 
action  is  founded  were  authorized  by  the  defendant  to  execute  it 
as  its  corporate  act  and  to  affix  the  corporate  seal  thereto,  and  the 
other  was  as  to  whether  the  alleged  parol  collateral  agi-eement  was 
made.    The  jury  answered  the  first  question  in  the  affirmative  and 
the  second  in   the  negative.     The   court  thereafter  assessed  the 
damages  at  $362,882,  and  then  granted  the  defendant's  motion  to 
'  dismiss  the  complaint.     The  special  finding  of  the  jury  that  no 
parol  collateral  agreement  was  made  is  fairly  sustained  by  the  evi- 
dence, and  the  plaintiff  upon  this  appeal  is  entitled  to  the  benefit  of 
the  special  verdict.     (Code  Civ.  Proc.  §  1187.) 

The  decision  of  this  appeal  involves  the  consideration  of  three 
questions :  Firsts  whether  the  officers  who  signed  the  contract  were 
authorized  to  execute  it ;  second^  if  so,  whether  it  was  ultra  vireSy 
and  thirdy  whether  the  defendant  is  estopped  from  questioning  the 
validity  of  the  contract. 

I  am  of  opinion  that  there  is  no  evidence  legitimately  tending 
to  show  that  the  execution  of  the  contract  was  authorized  by  the 
defendant  and  requiring  the  submission  of  that  question  to  the  jury 
and  that  the  court  properly  disregarded  the  special  finding  of  the 
jury  that  the  execution  of  the  contract  was  authorized.  The  learned 
trial  justice  wrote  a  careful  and  instructive  -opinion  in  support  of 
his  determination  to  dismiss  the  complaint  (55  Misc.  Rep.  110), 
bnt  the  importance  of  the  questions  requires  that  we  should  express 
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onr  views  more  at  lengtli.  The  undisputed  evidence  shows  tbat 
there  was  no  resolution  of  the  board  of  directors  authorizing  the 
execution  of  the  contract.  Section  161  of  the  Banking  Law  (Laws 
of  1892,  chap.  689,  as  amd.  by  Laws  of  1901,  chap.  510*) 
provides  timt  "The  affairs  of  every  sncli  corporation  (wliich 
includes  a  trust  company)  shall  be  managed  and  its  corporate 
powers  exercised  by  a  board  of  directors."  Section  27  of  tlie 
Stock  Corporation  Law  (Laws  of  1890,  chap.  564,  as  amd.  by 
Laws  of  1892,  chap.  688)  provides  that  "  tlie  directors  of  a  stock 
corporation  may  appoint  from  their  number  a  president  and  may 
appoint  a  secretary,  treas^urer  and  other  otlicei-s,  agents  and 
employes,  who  shall  respectively  have  such  powers  and  perform 
such  duties,  in  the  management  of  the  property  and  affairs  of  the 
corporation,  subject  to  the  control  of  the  directors,  as  may  be  pre- 
scribed by  them  or  in  the  by-laws."  Section  5  of  article  3  of  the 
by-laws  of  the  defendant  provides  that  the  president  shall  "exercise 
such  general  direction  *  *  *  as  its  interests  and  security  may 
require ; "  and  section  6  of  the  same  article  confers  authority  upon  him 
to  affix  the  corpomte  seal  to  certain  specified  instruments  prepared  or 
approved  by  the  counsel  or  attorney  of  the  company ;  but  it  is  clear 
that  it  does  not  include  snch  a  contract  as  this,  and  moreover  this 
contract  was  not  prepared  by  the  counsel  or  attorney  of  the  com- 
pany. By  section  1  of  article  4  of  the  by-laws  the  vice-presidents 
are  required  to  perform  the  duties  assigned  to  them  by  the  execu- 
tive committee  or  by  the  president.  It  is  not  claimed  that  the 
assistant  secretary  had  any  independent  authority.  The  board  (»f 
directors  consisted  of  twenty-iive  members,  but  at  the  time  in  ques- 
tion there  was  one  vacancy.  Article  8  of  the  by-laws  provides  fcr 
an  executive  committee,  to  consist  of  the  president  and  six  other 
directors  to  be  elected  by  the  board,  and  that  a  majority  shouW 
constitute  a  quorum  in  the  absence  of  the  president,  but  three 
should  constitute  a  quornm  when  he  is  present.  Section  2  of  that 
article  provides  as  follows :  "  The  executive  committee  shall  exercise 
all  the  powers  of  the  board  of  directors,  when  the  board  is  not  in 
session,  except  the  power  to  fill  a  vacancy  in  the  board.  The  assent 
of  the  executive  committee  shall  be  required  for  all  investments 
that  shall  be  made  of  the  funds  of  the  company  in  stocks,  personal 

*  Since  jund  by  I.fi\vs  of  1004,  cliiip.  607.— [Rep. 
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securities  and  bonds  and  mortgages,  and  for  the  disposal  of  tlie 
same,  and  of  the  funds  of  all  special  trusts.     *     *     *    The  execu- 
tive coininittee  may  in  its  discretion  authorize  the  president  gener- 
ally to  make  investments  in  snch  securities  as  are  autiiorized  by  the 
charter  of  tlie  company,  and  to  dispose  of  such  securities  without 
previonsly  consulting,  as  to  details,  with  the  committee ;   but  all 
snch  transactions  shall  be  reported  to  the  committee  at  its  next 
meeting."     Section  4  of  the  same  article  provides  that  the  execu- 
tive committee  shall  meet  at  the  main  office  every  Tuesday  and  at 
other  times  on  call  of  the  president.     Article  9,  section  1,  provides 
that  there  shall  be  a  regular  meeting  of  the  board  of  directors  at  the 
main  office  of  the  company  on  the  third  Tuesday  in  every  month 
**to  which  a  report  shall  be  made  by  the  president  of  the  linanceF, 
aSairs  and  business  of  the  company."     Section  2  of  article  15  pro- 
vides that  the  seal  of  the  company  shall  be  in  the  custody  of  the 
president  "  and  shall  not  be  affixed  to  any  deed,  conveyance  or 
instrument  other  than  those  enumerated  in  Article  III,  Section  6 
of  these  by-laws,  unless  by  the  authority  of  the  board  or  the  exec- 
utive committee,  and  whenever  affixed  to  any  paper  it  shall  be 
attested  by  the  secretary."     There  is  no  evidence  that  any  authority 
was  conferred  upon  the  president  by  action  of  the  board  of  directors 
or  of  the  executive  committee.     Authority  to  make  a  lease  for  the 
main  office  of  the  defendant  at  No.  346  Broadway  was  conferred 
on  the  officers  of  the  defendant  by  the  directors  at  its  first  meeting, 
and  it  also  appeal's  by  the  minutes  of  the  meeting  of  the  executive 
committee,  held  on  the  9th  day  of  September,  1902,  at  which  the 
president  and  two  directors  were  present,  that  "  a  resolution  was 
adopted  authorizing  the  president  to  make  or  guarantee  loans  in  the 
company's  name  when  necessary."     It  is  not  claimed  that  this  reso- 
lution, if  adopted,  conferred  authority  to  make  the  contract  in  ques- 
tion, which  took  place  as  of  a  prior  date.     If  adopted,  it  was  evidently 
intended  to  relate  to  certain  loans  that  had  been  made  to  or  guamn- 
teed  by  the  company  on  or  about  the  lltli  day  of  August,  1902, 
which  will  be  considered  presently.     One  of  the  directors  present 
testified  that  the  resolution  was  not  adopted.     Another  was  dead 
and  Dresser,  the  president,  testified  tliat  ho  had  no  recollection  of 
it;  but  ho  admitted  tliat  he  had  testified  on  the  trial  of  a  former 
Hction  tliat  he  had  autliority  to  borrow  certain  moneys  and  with 
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respect  thereto  was  given  full  power  to  do  what  he  pleased,  and 
that  this  resolution  was  adopted  to  confirm  such  authority.  The 
I'csolution,  liowever,  on  its  face,  does  not  relate  to  past  transactions. 
The  contract  in  question  was  negotiated  between  the  plaintiff  and 
Vice-President  Livingston,  who  had  charge  of  the  branch  office  of 
the  defendant  at  No.  71  William  street,  and  he  acted  in  making  the 
contract  under  the  direction  of  the  president.  At  the  time  the 
negotiations  were  had  and  the  contittct  was  signed,  both  Dresser 
and  Livingston  were  directors  of  the  shipbuilding  company,  and 
Livingston  was  vice-president  as  well.  There  were  interviews  and 
there  was  correspondence  between  the  plaintiff  and  Livington  lead- 
ing up  to  the  making  of  the  contract  which  was  signed  in  its  final 
form  on  the  26th  day  of  September,  1902,  as  of  August  twenty- 
eighth  ;  but  an  agreement  had  been  reached  between  them,  reduced 
to  writing  and  signed,  to  substantially  tlie  same  effect,  on  the  date 
of  the  agreement,  August  28,  1902.  This  correspondence  was  had 
and  kept  at  the  William  street  branch  office ;  and  Livingston  testi- 
fied tliat  he  retained  the  company's  duplicates  of  the  contracts  and 
placed  them  in  the  vault  in  that  office,  but  that  he  never  commnni- 
cated  any  information  concerning  this  contract  or  the  fact  that  it 
had  been  executed,  to  the  board  of  directors  or  the  executive  com- 
mittee or  to  any  members  thereof,  excepting  Dresser.  Dresser 
testified  that  he  never  informed  the  board  of  directors  or  executive 
committee  or  any  member  thereof  with  respect  to  the  negotiation 
for  or  the  execution  of  this  contract.  Ten  of  the  twenty-four 
directors  testifiei  that  they  never  heard  of  this  contract  or  of  any 
negotiations  with  respect  to  it  until  on  or  after  the  3d  day  of  June, 
1903,  when  a  letter  was  received  by  the  newly-elected  president  of 
the  company  from  the  attorney  for  the  plaintiff  with  respect  to 
depositing  the  securities  under  a  plan  for  the  reorganization  of  the 
shipbuilding  company.  It  appears  that  on  the  sixteenth  day  of  the 
same  month,  after  investigation  with  respect  to  this  contract,  tlie 
defendant  formally  repudiated  it  and  so  notified  the  plaintiff.  Both 
Dresser  and  Livingston  were  then  out  of  office,  and  although  Liv- 
ingston testified  that  ho  left  the  contracts  in  the  vault,  it  appears 
that  a  careful  examination  was  made  and  they  werc  not  found. 
Three  of  the  other  directors  were  dead  at  the  time  of  the  trial,  and 
seven  others  were  non-residents.     Of  the  remainins:  four  resident 
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directoi*s,  one  was  ill  and  it  does  not  appear  tiiat  tlie  other  three 
took  such  an  active  interest  in  the  affaira  of  t]ie  company  as  to  gi\(e 
tliein  any  special  knowledge  on  this  subject. 

There  is  no  force  in  the  claim  that  the  board  of  directors  or  the 
executive  committee,  in  effect,  failed  to  exercise  their  functions  and 
left  the  management  of  the  company,  at  the  times  in  question,  in 
the  hands  of  the  president.     It  appears  that  the  board  of  directors 
met  regularly  in  the  year  1902  down  to  the  twenty-second  day  of 
July.     The  meeting  in  August  was  adjourned  for  lack  of  a  quorum, 
but  a  meeting  was  held  on  the  sixteenth  day  of  September.     The 
executive  committee  met  regularly  in  the  year  1902  down  to  the 
fourth  day  of  June,  and  thereafter  the  executive  committee  met  on 
June  seventeenth,  June  twenty-fourth,  July  eighth,  July  twenty- 
second,  September  ninth  and  September  sixteenth.     On  the  tenth 
of  June  a  quorum  was  not  present,  and  it  does  not  appear  that 
there  was  any  attempt  to  meet  on  the  other  dates  for  regular  meet- 
ings.    This  was  during  the  vacation  season,  and  there  is  nothing  to 
show  that  the  directors  had  knowledge  of  any  business  of  the  com- 
pany requiring  either  a  meeting  of  the  board  of  directors  or  of  the 
executive  committee  at  the  times  when  meetings  were  not  held. 
There  is  nothing  in  the  defendant's  connection   with  the  United 
States  Shipbuilding  Company  wliich  was  organized  in  June,  1902, 
from  which  it  could  be  inferred  that  implied  authority  was  con- 
ferred upon  Dresser  or  Livingston  to  make  the  contract  with  the 
plaintiff.     The  Mercantile  Trust  Company  of  New  York  was  one 
of  the  principal  promoters  of  the  shipbuilding  company.     Prior  to 
the  incorporation  of  tlie  shipbuilding  company,  which  was  in  June, 
1902,  there  were  negotiations  between  Dresser  and  Livingston  and 
the  Mercantile  Trust  Company,  by  which  it  wtvs  understood  that 
on  the  incorporation  of  the  shipbuilding  company  the  defendant 
should  act: 

''a.  As  issuing  bankers  and  perform  all   the  duties  incidental 
thereto, 
"b.  Advertise  prospectus. 
"  c.  Receive  all  subscriptions. 

"d.  Pay  the  necessary  cash  to  the  trustees  to  clear  the  titles  and 
^mmitments  thereto, 
"e.  Deliver  all  bonds  and  shares  to  the  subscribers. 
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"  f.  Registrar  and  Transfer  Agent  of  the  shares  of  the  Company." 
'  The  Mercantile  Tr!ist  Company  was  to  act  as  trustee  for  the 
bonds  of  the  shipbuilding  companj',  and  to  perform  certain  other 
duties  in  connection  with  its  affairs  after  its  incorpomtion. 

Thereafter,  at  the  meeting  of  the  board  of  directors  of  the 
defendant,  held  on  the  17th  day  of  June,  1902,  Dresser  made  a 
report  "on  the  U.  S.  Shipbuilding  consolidation."  He  testifies 
that  he  informed  the  board  in  substance  of  his  negotiations  in  this 
matter  and  that  the  proposition  was  to  have  the  defendant  act  as 
the  transfer  agent  of  the  stock,  as  a  bank  of  deposit  for  the  ship- 
building company,  to  act  as  the  house  of  issue  of  the  securities  that 
had  been  or  could  be  submitted  to  the  public  for  sale,  and,  in  effect, 
that  this  was  acquiesced  in.  It  appears  that  the  plan  of  organization 
of  the  shipbuilding  company  contemplated  subscriptions  here  in 
America  for  $3,000,000  of  the  $9,000,000  of  bonds  of  the  ship- 
building company,  to  be  issued  in  the  first  instance  for  the  pur- 
chase of  the  constituent  plants  that  were  to  be  transferred  to  the 
shipbuilding  company,  and  for  e.xpenses  and  a  working  capital. 
Dresser  undertook  with  the  Mercantile  Company  to  obtain  sub- 
scribers for  the  $3,000,000  of  bonds  among  the  customers  of  the 
defendant.  Three  directors  of  the  defendant  became  subscribers 
under  the  underwriting  agreement  which  was  between  the  Mercan- 
tile Trust  Company  and  the  subscribers  for  bonds,  but  it  does  not 
appear  that  the  defendant  was  a  party  thereto  or  was  interested 
therein.  Dresser  succeeded  in  obtaining  subscribers  for  that 
amount,  and  afterwards,  on  a  failure  of  the  plan  for  obtaining 
subscriptions  for  the  remainder  of  the  issue  in  Europe,  he  obtained 
S'.ibscriptions  for  about  $1,700,000  more.  The  options  which  the 
promoters  of  the  shipbuilding  company  had  for  the  purchase  of  the 
plants  to  be  transferred  to  it  expired  on  the  11th  day  of  August, 
1902.  Some  of  these  options  ran  to  Lewis  Nixon,  and  othei-s  to 
Dresser.  On  or  about  the  7th  day  of  August,  1902,  Dresser  Mas 
ready  to  pay  over  the  subscriptions  which  he  had  obtained ;  but  on 
account  of  the  failure  of  the  plans  to  float  the  securities  abroad  lie 
was  induced  to  undertake  to  obtain  subscribers  for  upwards  of 
$3,000,000  more  in  order  to  insure  the  consummation  of  the  plan. 
To  enable  him  to  accomplish  this  the  Mercantile  Trust  Company 
delivered  to  him  tlie  securities,  and  it  appears  that  they  were  used 
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with  gaaranties  made  by  Dresser  in  the  name  of  the  defendant  as  col- 
lateral to  notes  made  by  him  and  Nixon  and  discounted  at  banks  and 
trust  companies  with  some  of  which  defendant  had  relations ;  and  it 
wonld  seem  that  he  also  procured  the  discount  of  two  notes  of  this 
defendant  aggregating  $750,000,  using  some  of  these  securities  as  col- 
lateral. He  thus  succeeded  in  raising  the  necessary  amount,  which 
apparently  was  deposited  with  the  defendant,  for  on  August  eleventh 
its  checks  were  used  iu  the  disbursement  thereof  to  the  vendors  of 
the  constituent  plants.  On  the  14th  of  June,  1902,  an  advertisement 
was  published  in  the  New  York  Evening  Post  and  sinmltaneously 
in  various  other  newspapers  throughout  the  country  for  subscrip- 
tions to  the  public  issue  of  these  bonds  and  the  name  of  tlie  defend- 
ant appeared  thereon  as  "Transfer  Agents"  and  "Bankers," 
and  it  was  stated  therein  that  the  defendant  was  authorized  to 
receive  applications  for  the  bonds,  and  that  it  reserved  the  right 
to  reject  any  or  all  bids,  and  at  the  foot  of  the  advertisement 
was  a  notice  to  apply  to  the  defendant  and  Harris,  Gates  &  Co., 
bankers,  for  additional  information.  According  to  the  testimony  of 
Dresser,  he  reported  to  the  board  of  directors  and  to  the  executive 
committee  from  time  to  time  concerning  tlie  progress  of  the  ship- 
bailding  company  matters,  but  it  does  not  appear  that  he  assumed 
to  do  anything  that  would  in  any  manner  involve  the  defendant 
financially  in  the  enterprise  until  about  the  11th  day  of  August, 
1902,  and  it  appears  by  his  testimony  that  he  did  not  inform  any  of 
the  members  of  the  board  of  directors  of  his  action  with  respect  to 
borrowing  funds  in  the  name  of  the  defendant  or  on  his  and  Nixon's 
individual  notes  or  Jlie  guaranties  tliereof.  While  there  is  some 
evidence  tending  to  show  that  in  one  or  two  instances  these  guaran- 
ties were  signed  "  by  wliat  purported  to  be  a  majority  of  tlie 
executive  committee"  no  such  guaranty  in  writing  was  produced 
and  it  is  fairly  to  be  inferred  from  the  evidence  that  all  of  these 
gaaranties  were  signed  either  by  Dresser  or  Livingston  or  by  other 
persons  acting  under  Dresser's  direction,  and  none  of  whom  were 
directors  of  the  defendant.  It  appears  tliat  early  in  October  some 
of  the  other  directors  acquired  information  with  respect  to  these 
loans  and  guaranties,  through  the  banking  department  or  otherwise, 
and  that  the  banking  department  insisted  that  the  defendant  should 
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rid  itself  of  these  obligations  in  connection  with  the  shipbuilding 
securities.  The  matter  was  then  taken  up  by  the  directors  aud 
although  they  did  not  recognize  Dresser's  authority  for  what  had 
been  done  in  raising  funds  in  the  name  of  the  defendant  they 
apparently  deemed  it  advisable  to  assume  the  responsibility  and 
with  that  end  in  view  the  so-called  Sheldon  syndicate  agreement 
was  executed  oh  the  29th  day  of  October,  1902,  which  contemplated 
raising  money  by  subscription  to  be  nsed  in  paying  ofiE  the  notes 
thus  executed  by  Dresser  and  Nixon  and  the  defendant  and  certain 
other  obligations  of  the  defendant  for  which  some  of  these  securi- 
ties were  pledged  and  reimbursing  the  subscribers  by  a  sale  of  the 
securities,  and  in  the  event  of  inability  to  sell  them,  turning  the 
securities  over  to  the  subscribers.  Prior  to  this  date,  the  defendant 
had  taken  none  of  the  securities  of  the  shipbuilding  company  as  a 
"  house  of  issue,"  but  on  this  date  title  to  the  securities  was  formally 
transferred  to  the  defendant  for  the  purpose  of  transferrin;]^  the 
Becurities  to  the  managers  of  the  Sheldon  syndicate  agreement  witli 
a  view  to  carrying  out  the  plan  of  that  agreement,  which  was  done. 
Funds  were  thus  raised  with  which  the  notes  and  obligations  in 
question  were  paid  and  the  securities  released. 

The  learned  counsel  for  the  appellant  contends  that  these  trans- 
actions show  a  recognition  of  the  authority  of  Dresser  to  deal  in 
the  matter  of  shipbuilding  securities  without  liipitation  or  restraint. 
I  am  of  opinion  that  they  do  not.  They  of  course  show  a  ratifica- 
tion of  the  particular  acts  involved  but  they  do  not  aid  the  plaintiff. 
The  contract  upon  which  the  plaintiff  seeks  to  recover  is  quite  dif- 
ferent, No  knowledge  that  any  directors  po^essed  could  have  led 
a  reasonable  man  to  believe  that  the  making  of  such  an  agreement 
as  that  made  with  the  plaintiff  would  be  incident  to  the  business 
relations  which  were  outlined  by  Dresser  to  the  board  of  directors 
of  the  defendant  as  intended  to  be  established  between  the  defend- 
ant and  the  shipbuilding  company.  At  the  time  the  agreement 
with  the  plaintiff  was  made,  the  defendant  owned  none  of  the 
shipbuilding  securities.  At  most,  assuming  it  to  have  authorized 
all  of  Dresser's  other  acts  in  connection  therewith,  it  was  interested 
in  those  securities  only  to  the  extent  that  it  held  them  as  collateral. 
It  may  be  that  its  interest  was  such  that  with  a  view  to  maintaining 
the  market  price  of  the  securities,  it  would  have  been  competent  for 
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the  board  of  directors  to  liave  authorized  tliis  agreement.  It  is, 
however,  unnecessary  to  decide  that  question,  for  it  is  quite  clear, 
I  thuik,  not  only  that  it  never  authorized  the  agreement,  bnt  that 
the  plaintiff  was  not  justified  in  assuming  tliat  the  execution  of  tliat 
agreement  was  within  the  general  authority  of  tlie  president  of  tlie 
defendant  or  of  thoso  who  signed.  Even  if  it  were  competent  for 
the  defendant  to  make  the  agreement,  it  was  apparently  so  foreign 
to  the  business  of  the  defendant  and  of  such  an  extraordinary 
nature,  that  the  plaintiff  was  put  upon  notice  as  to  the  authority  of 
those  executing  tiie  agreement. 

The  seal  of  the  defendant  was  attached  to  the  agreement  and 
that  constituted  prima  facie  evidence  that  the  agreement  was 
signed  by  authority  {Quackenhoss  v.  Globe  cfc  i?.  I^.  Lis,  Co.,  177 
X.  Y.  71),  but  as  already  indicated,  the  evidence  introduced  by  tlie 
"defendant  completely  overcame  that  presumption.  Parties  dealing 
with  a  business  corporation  as  distinguished  from  religious  and 
other  corporations  may  rely  on  the  apparent  authority  of  the  officers 
{Karsch  v.  Pettier  tfe  Styinus  Mfg,,  etc.,  Co.,  82  App.  Div.  230),  but 
in  the  absence  of  evidence  upon  which  estoppel  may  be  predicated  as 
by  holding  out  as  authorized  or  a  course  of  dealing,  the  question  in 
all  cases  still  is  whether  the  contract  was  authorized,  and  wiien  it 
appears  that  it  was  not  and  that  there  has  been  no  estoppel,  that 
becomes  a  complete  defense.  The  rights  of  stockholders  must  not 
be  entirely  overlooked.  Stockholders  are  powerless  to  protect  their 
interests  by  electing  competent  directors  if  the  officers  thus  elected 
or  appointed  by  the  directors  may  without  the  knowledge  or  con- 
sent of  the  latter  secretly  make  important  contracts,  like  this, 
which  are  not  within  their  apparent  scope  or  authority  for  they  are 
not  within  the  ordinary  business  of  the  corporation.  The  defense 
tliat  the  contract  was  unauthorized  must,  therefore,  be  sustained  as 
matter  of  law. 

The  plaintiff  doubtless  supposed  that  the  contract  was  authorized. 
It  appears  that  he  remained  ready  to  perform  and  he  invokes 
estoppel  against  repudiation  of  the  contract  by  the  defendant  The 
defendant  in  fact  received  no  benefit  from  the  contract.  It  is 
urged,  however,  that  it  derived  the  benefit  contemplated  of  having 
plaintiff's  securities  kept  off  the  market.  The  difficulty  witli  that 
contention  is  that  it  was  an  unconbcicpus  or  involuntary  benefit  at 
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most  because  tlie  defendant  as  a  corporation  had  no  knowledge  of 
the  making  of  the  contract.  The  only  ground  for  making  the  con- 
tract or  explanation  of  the  condnct  of  Dresser  and  Livingston  in 
keeping  it  secret  from  the  company,  indicated  by  the  record  is 
their  interest  in  the  success  of  the  shipbuilding  company  and  fear 
that  it  would  not  be  authorized  or  ratified  by  the  defendant.  The 
case  of  Vought  v.  Eciatern  BuUdijig  i&  Loan  Aasn,  (172  N.  Y.  508) 
is  not  in  point.  There  the  corporation  after  actually  and  knowingly 
receiving  the  benefit  of  the  contract  was  held  estopped  from 
pleading  that  the  contract  was  ultra  vires. 

It  follows,  therefore,  that  the  judgment  should  be  afiirmed,  with 
costs. 

Patterson,  P.  J.,  and  Soorr,  J.,  concurred;  Ingraham  and 
Clarke,  J  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

The  court  submitted  two  questions  to  the  jury.  The  first  was: 
"  Were  the  officers  who  signed  or  directed  the  signing  of  the  alleged 
agreement  —  that  is,  the  agreement  in  suit  here  —  authorized  by  the 
defendant  corporation  to  execute  it  as  its  corporate  act  and  affix 
thereto  its  corporate  seal  ? "  to  which  the  jury  answered  "  Yes." 
The  other  question  was  as  to  a  question  of  fact  raised  by  the  evi- 
dence and  is  not  important  After  the  jury  had  answered  these 
questions  and  the  amount  due  to  the  plaintiff  had  been  determined 
the  court  dismissed  the  complaint.  Mr.  Justice  Laughlin  is  of  the 
opinion  that  there  was  no  evidence  to  justify  the  submission  of  this 
question  to  the  J!iry  and  tliat  is  the  important  question  on  this  appeal. 

The  instrument  was  executed  at  the  oftice  of  the  trust  company ; 
it  was  signed  by  one  of  the  defendant's  vice-presidents  by  direction  of 
the  president  in  the  name  of  tlie  trust  company ;  the  seal  of  the 
trust  company  was  placed  upon  it  by  one  of  the  assistant  secretaries 
who  signed  it  as  secretary  of  the  company,  and  it  was  then  delivered 
to  the  plaintiff  who  relied  upon  it  and  acted  upon  it.  At  the  time 
this  agreement  was  executed  tlie  plaintiff  was  the  owner  of  240 
bonds  of  the  United  States  Shipbuilding  Company  of  $1,000  each; 
1,916  shares  of  the  preferred  stock  of  the  corporation  of  the  par 
value  of  $100  each,  and  1,916  shares  of  the  common  stock  of  the 
corporation  of  the  par  value  of  $100  each,  the  total  par  value  of 
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these  securities  being  $623,200.     These  securities  were  held  by  the 
plaintiff  duriug  the  life  of  the  contract  without   notice  from  the 
defendant  that  it   would   not  recognize  the   contract,    the  com- 
pany thus  having  received  the  benefits  that  it  expected  to  receive 
by  reason   of  its   execution   of  this  contract  with   the   plaintiff ; 
that  tlie  plaintiff  from  relying  upon  the  promise  contained  in  this 
contract  has  sustained  a  very  serious  loss  is  clear  and  to  now  refuse 
to  enforce  the  contract  against  the  defendant  because  of  a  claimed 
lack  of  authority  of  its  officer  to  execute  it  seems  to  me  an  act  of 
gross  injustice  to  the  plaintiff  which  would  only  be  justified  in  case 
the  lack  of  authority  is  so  apparent  that  the  plaintiff  was  not  justi- 
fied in  acting  on  the  assumption  that  the  acts  of  the  officers  of  the 
defendant  were  authorized.     Here  was  a  corporation  organized  to 
do  business  for  private  gain.     It  appointed  its  executive  officers  to 
represent  it,  make  contracts  for  it  and  transact  its  business.     Such 
officers  in  the  usual  course  of  business  made  a  contract  with  the 
])laintiff  for  which  the  defendant  has  received  the  consideration,  and 
ifc  will  not  do  to  say  that  that  contract  will  not  be  enforced  because 
of  some  provision  of  the  by-law  under  which  the  president  was  not 
authorized  to  execute  it.     There  is  nothing  to  limit  the  power  of 
the  president  to  make  such  a  contract.     That  he  did,  acting  for  the 
defendant,  make  the  contract  with  the  plaintiff,  is  not  disputed. 
The  defendant  received  the  benefit  from  its  contract  and  the  plaintiff 
has  lost  the  right  to  dispose  of  his  securities  until  they  have  become 
of  no  value,  and  it  seems  to  me  that  the  defendant  should  be  held  to 
its  contract. 

Before  considering  the  contract  it  will  be  useful  to  call  to  mind 
the  situation  of  the  defendant  in  reference  to  the  securities  in  rela- 
tion to  which  the  contract  in  question  was  made.  Sometime  early 
in  the  year  1902  a  corporation  was  organized  known  as  the  United 
States  Shipbuilding  Company,  with  a  very  large  capital,  which  was 
intended  to  purchase  the  various  shipbuilding  establishments  in  the 
United  States  and  consolidate  them  into  one  corporation.  Early  in 
May  the  president  of  the  defendant  had  entered  into  relations  with 
those  engaged  in  organizing  this  shipbuilding  company  and  had 
made  an  agreement  which  secured  to  the  defendant  trust  company 
the  transfer  agency  of  the  shipbuilding  company,  and  by  which  it 
to  be  a  depository  of  its  funds.     On  the  27th  of  June,  1902,  the 
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president  of  the  corporation  reported  to  the  directors  tliat  the 
defendant  had  been  appointed  transfer  agent  of  the  stock  of  the 
United  States  Shipbuilding  Company,  which  was  to  be  formed,  and 
would  also  be  made  the  banking  or  fiscal  agent  to  receive  snbscrip- 
tions  for  the  bonds  of  the  company,  and  this  announcement  was 
received  with  approbation  by  the  directors.  As  time  went  on  it 
became  necessary,  in  order  to  carry  out  the  scheme  of  these  organiz- 
ers of  this  company,  to  secure  subscriptions  to  its  securities,  and 
what  are  called  underwriting  syndicates  were  organized,  through 
which  it  was  expected  the  securities  of  the  shipbuilding  company 
would  be  sold  and  the  necessary  money  to  carry  out  the  organization 
of  the  company  procured.  The  promoters  of  this  scheme  expected 
to  have  subscriptions  to  the  securities  from  England,  France  and 
America.  The  English  subscriptions  did  not  materialize.  The 
promoters,  however,  considered  that  the  French  subscriptions  would 
be  paid.  As  the  time  for  the  payments  required  to  be  made  by  the 
shipbuilding  company  to  the  other  companies  approached  some  pro- 
vision must  be  made  to  secure  the  money  necessary  to  make  the 
payments.  About  August  11, 1902,  the  president  of  the  defendant 
and  the  officers  of  the  shipbuilding  company  made  notes  amounting 
to  more  than  $4,000,000,  secured  by  securities  of  the  shipbuilding 
company,  which  they  procured  the  defendant  to  guarantee,  and  upon 
which  money  was  advanced  by  several  financial  institutions  in  New 
York,  which  was  used  to  carry  out  the  obligation  of  the  shipbuild- 
ing company.  It  would  also  seem  that  the  defendant  had  become 
responsible  for  other  obligations  of  this  shipbuilding  company  ;  cer- 
tainly a  collapse  of  the  new  company  would  cause  the  defendant 
to  lose  a  very  large  sum  of  money  as  well  as  all  the  benefits 
that  it  had  expected  from  its  employment  as  transfer  and  fiscal 
agent.  On  September  9,  1902,  there  was  a  meeting  of  the  execn- 
tive  committee  of  the  defendant  at  which  a.  report  was  made  in 
relation  to  the  situation  of  these  companies,  and  a  resolution  was 
passed  authorizing  the  president  of  the  defendant  to  make  or  guar- 
antee loans  in  the  company^s  name  when  necessary.  This  plainly 
had  relation  to  loans  that  had  been  or  were  to  be  guaranteed  by  the 
trust  company  to  provide  money  to  carry  out  this  shipbuilding  pro- 
ject. The  connection  of  the  trust  company  with  this  shipbuilding 
company  was  largely  advertised  in  the  newspapers,  and  it  seems 
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established  that  the  ofl8cers  and  directors  of  this  company  knew  of 
the  relations  which  this  company  bore  to  the  shipbuilding  company 
and  that  it  was  expected  that  a  large  and  profitable  business  would 
result  in  consequence  of  such  connection. 

The  president  of  the  defendant  testified  that  at  every  meeting  of 
the  board  of  directors  and  of  the  executive  committee  at  which  he 
was  present  during  the  summer  and  fall  of  1902  he  advised  the 
directors  and  executive  committee  in  relation  to  the  shipbuilding 
company ;  that  he  was  trying  to  keep  them  informed  of  tiie  general 
progress  of  the  project  and  of  what  the  situation  was  as  it  went  on 
from  time  to  time.  There  was  certainly  evidence  from  which  the 
jury  could  find  that  both  the  directors  and  the  executive  committee 
had  knowledge  of  the  relations  between  the  trust  company  and  the 
shipbuilding  company ;  had  knowledge  of  the  obligations  that  the 
defendant  had  assumed  in  order  to  successfully  carry  through  the 
promotion  of  the  shipbuilding  company ;  that  this  was  approved  by 
the  directors  and  the  executive  committee  as  a  transaction  for  the 
benefit  of  the  trust  company  and  to  enable  it  to  secure  this  very 
profitable  connection  ;  that  this  relation  between  the  trust  company 
and  the  shipbuilding  company  had  been  widely  published  with  the 
knowledge  of  the  directors,  and  persons  dealing  with  the  trust  com- 
pany were  justified  in  relying  upon  the  well-known  relation,  and  that 
what  was  being  done  by  the  defendant  in  promoting  this  shipbuild- 
ing company  was  done  with  the  authority  and  assent  of  its  directors. 

Prior  to  the  year  1902  the  plaintiff  had  been  the  owner  of  some- 
thing more  than  one-half  the  capital  stock  of  the  Harlan  &  Hol- 
lings worth  Company,  a  shipbuilding  company,  which  it  was  consid- 
ered essential  for  this  new  shipbuilding  company  that  the  defend- 
ant was  promoting  to  acquire.  Sometime  in  1902  efforts  were  made 
to  induce  the  plaintiff  to  sell  his  stock,  and  as  all  of  the  stockholders 
of  the  new  company  had  entered  into  an  agreement  to  pool  their 
securities  with  the  exception  of  the  Harlan  &  Hollingsworth  Com- 
pany, the  president  of  the  defendant  instructed  the  vice-president 
to  go  to  Wilmington  to  see  the  various  people  who  held  stock  in  the 
Harlan  &  Hollingsworth  Company,  at  the  same  time  handing  him 
a  contract  under  which  the  other  stockholders  of  the  new  company 
had  pooled  their  stock.  The  vice-president  of  the  defendant  went 
to  Wilmington  and  saw  the  plaintiff  and  others  interested.     At 
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that  time  the  vice-president  of  tlie  defendant  showed  the  plaintiff 
this  pooUng  agreement,  stated  tliat  it  was  essential  that  all  of  the 
stockholders  of  the  new  company  should  go  into  this  pooling 
arrangement,  and  requested  the  plaintiff  to  sign  the  agreement. 
Plaintiff  said  that  he  did  not  know  the  Mr.  Clarke  named  in  the  pool- 
ing agreement,  but  he  expressed  a  willingness  to  enter  into  some 
such  arrangement  of  that  kind  if  the  trust  company  was  a  party  to 
it,  because  he  considered  that  the  trust  company  was  responsible. 
After  this  interview  the  vice-president  returned  to  New  York  and 
reported  to  the  president  of  the  defendant  as  to  what  he  had  done 
and  what  plaintiff  had  said.  Subsequently  the  plaintiff  came  to 
New  York  and  after  interviews  with  the  officers  of  the  defendant 
finally  prepared  a  contract  that  he  was  willing  to  sign.  After  that 
contract  was  submitted  to  the  defendant  the  vice-president  again, 
under  directions  of  the  president,  went  to  Wilmington  to  see  tlie 
plaintiff.  The  president  of  the  defendant  did  not  wish  to  sign 
such  a  contract,  but  all  the  other  contracts  in  relation  to  this  pool- 
ing agreement  were  conditional  upon  all  the  vendors  going  into  it. 
After  all  the  other  vendors  had  signed  the  pooling  agreement  the 
president  of  the  defendant  came  to  an  agreement  with  the  plaintiff 
on  behalf  of  the  defendant.  There  -was  considerable  negotiation 
in  relation  to  the  form  of  this  contract,  which  continued  both 
personally  and  by  letter  during  the  month  of  September,  and  the 
contract  was  finally  executed  on  the  26th  of  September,  1902, 
althongh  dated  the  28th  of  August,  1902.  An  analysis  of  the 
contract  is  necessary  to  enable  us  to  determine  the  questions 
presented. 

The  contract  is  between  the  Trust  Company  of  the  Republic,  a 
corporation  organized  under  the  laws  of  the  State  of  New  York, 
party  of  the  first  part,  and  Harry  T.  Gause,  of  Wilmington,  Del., 
party  of  the  second  part.  It  recites  that  it  is  the  mutual  desire  of 
the  parties  thereto  that  the  securities  of  the  United  States  Ship- 
building Company  should  be  sold  to  the  best  advantage,  both  parties 
being  interested  in  the  same,  and  that  a  selling  syndicate,  of  which 
Thomas  C.  Clarke  has  been  named  as  manager,  has  been  formed  to 
arrange  for  such  sales  and  for  other  purposes,  under  an  agreement 
providing  for  the  deposit  of  all  of  said  securities  except  those  of 
the  plaintiff  with  the  defendant  trust  company.     It  was  agreed 
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tiiat  both  parties  to  tho  agreement  would  in  good  faith  co-operate 
with  the  said  syndicate  in  f  urtliering  such  object  and  that  the  agree- 
ment was  intended  to  be  an  aid  to  the  same ;  that  the  plaintiff 
agreed  that  he  would  deposit  with  tlie  defendant  all  his  bonds  and 
shares  of  preferred  and  common  stock  of  the  United  States  Sliip- 
bnildiug  Company  under  the  terms  and  conditions  of  tiiis  agree- 
ment; that  the  defendant  should  ase  and  dispose  of  the  said 
securities  of  the  plaintiff  as  in  its  judgment  is  necessary  to  further 
tiie  purposes  of  said  syndicate,  and  in  so  doing  will  do  whatever  is 
necessary  to  insure  equal  benefits  to  the  plaintiff  "^ro  rata  to  his 
holdings  of  said  securities  that  are  enjoyed  at  any  time  by  the 
vendors  who  shall  bo  or  become  parties  to  the  agreement  with  said 
syndicate  in  connection  with  the  sale  and  disposition  of  said  securi- 
ties or  the  proceeds  of  sale  of  same,  and  it  hereby  guarantees  to  the 
party  of  the  second  part  the  sale  of  all  of  his  said  securities  on 
or  before  August  25th,  1903,  whether  through  the  efforts  of  said 
syndicate  or  otherwise,  and  the  party  of  the  first  part  agrees  to 
account  to  the  party  of  the  second  part  on  or  before  the  25th  day 
of  August,  1903,  and  that  the  prices  thereof  shall  be  on  a  basis 
which  will  realize  to  the  party  of  the  second  part  not  less  than  95 
per  cent  of  the  par  value  of  the  bonds  and  68  per  cent  of  the  par 
value  of  the  said  preferred  stock  and  25  per  cent  of  the  par  value 
of  the  said  common  stock,  less  brokerage  expenses,  as  hereinafter 
stated,  and  the  party  of  the  first  part  hereby  agrees  to  pay  to  the 
party  of  the  second  part,  the  interest  on  the  bonds  as  and  when 
received  from  the  United  States  Shipbuilding  Company,  during  the 
period  of  this  agreement."  That  the  defendant  was  accorded  tho 
exclusive  right  to  sell  the  said  securities  of  the  plaintiff  during  the 
period  of  the  agreement ;  that  no  obligation  or  liability  in  addition 
to  those  therein  expressed  shall  be  implied  against  the  defendant, 
*'  it  being  the  spirit  and  intent  of  this  agreement  that  said  securities 
are  deposited  as  named  under  a  guaranty  of  sale  at  not  less  than  the 
minimum  figures  hereinbefore  mentioned,  and  all  proceeds  of  sales 
are  to  be  accounted  for  at  the  figures  at  which  such  sales  shall  be 
made,  and  the  same  with  all  incidental  net  profits  in  connection 
with  the  same." 

What  was  intended  by  this  agreement  seems  to  be  quite  plain. 
It  recited  that  the  trust  company  was  interested  m  the  successful 
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carrying  out  of  the  syndicate  agreement  with  whom  all  of  the  stocks 
and  bonds  of  this  shipbuilding  company  liad  been  deposited  except 
those  owned  by  the  plaintiff,  and  the  proof  sliows  it  has  assumed- 
large  obligations  which  were  secured  by  the  like  securities.  The 
defendant  considered  it  essential  to  the  successful  disposition  of 
these  securities  that  the  plaintiff's  bonds  and  stocks  should  be  added 
to  those  to  be  sold  by  the  syndicate.  By  the  acquisition  of  the  plain- 
tiff's securities  defendant  had  in  its  possession  all  of  the  securities  of 
the  shipbuilding  company  and  thus  acquired  complete  control  of  the 
issues,  and  to  accomplish  this  defendant  was  willing  to  guarantee 
that  the  plaintiff's  stocks  and  bonds  would  be  sold  at  the  prices 
named  within  the  period  specified,  or  in  default  of  a  sale  before 
that  time,  to  account  to  the  plaintiff  for  the  securities  at  a  price 
specified.  If  the  securities  had  not  been  sold  and  the  defendant  had 
paid  the  plaintiff  the  amount  named,  which  was  all  it  was  obliged 
to  do,  the  defendant  would  have  been  the  owner  of  these  securities 
and  could  have  made  such  disposition  of  them  as  it  chose.  There 
was  no  arrangement  by  which  these  securities  were  to  ever  be 
returned  to  the  plaintiff,  and  after  their  deposit  with  the  defendant 
the  sole  interest  of  the  plaintiff  in  these  securities  was  the  obliga- 
tion of  the  defendant  to  account  to  him  for  them  at  the  prices 
specified.  This  it  seems  to  me  was  the  obvious  intent  of  the  par- 
ties to  this  agreement.  There  is  nothing  here  that  guaranteed  the 
payment  of  an  indebtedness  or  obligation  of  a  tliird  party,  and  the 
use  of  the  word  "  guarantee  "  is  misleading.  It  was  the  defendant 
who  was  to  have  charge  of  the  sale  of  the  securities  and  it  was  the 
defendant  who  was  to  reap  the  benefit  which  would  accnie  by 
reason  of  the  deposit  with  the  defendant  of  the  securities,  and  it 
was  that  benefit  which  was  considered  by  the  oflicers  of  the  defend- 
ant as  important  for  the  defendant,  and  that  formed  the  considera- 
tion for  the  undertaking  to  so  manage  the  time  and  place  of  sale  as 
to  secure  to  the  plaintiff  at  least  the  amount  specified  in  the  agreement. 
The  plaintiff  was  not  told  and  had  no  right  to  inquire  as  to  the 
interest  of  the  defendant  in  the  securities  or  in  the  successful  dis- 
position of  them.  He  made  his  agreement  with  the  responsible 
officers  of  the  company ;  he  saw  the  contract  to  which  the  parties 
had  agreed  executed  by  the  responsible  ofl^icer  of  the  company  and 
the  seal  of  the  company  affixed,  and  delivered  to  him,  and  he  has 
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complied  witli  it.  Before  discussing  the  question  as  to  the  authority 
of  the  officers  of  the  defendant  to  execute  such  agreement,  it  will 
be  well  to  consider  briefly  the  question  of  ^^ltra  vires. 

The  defendant  was  organized  under  the  Banking  Law  (Laws  of 
1892,  chap.  689).  By  subdivisions  1,  8  and  9  of  section  156  of  that 
act  (as  amd.  by  Laws  of  1893,  cliap.  696*)  it  had  power  to  act 
as  the  fiscal  or  transfer  agent  of  any  corporation,  and  in  such 
capacity  to  receive  and  disburse  money,  and  transfer,  register  and 
countersign  certificates  of  stock,  bonds  or  other  evidences  of  indebt- 
edness ;  to  take,  accept  and  execute  any  and  all  such  trusts  and 
powers  of  wliatever  nature  or  description  as  may  be  conferred  upon 
or  intrnsted  or  committed  to  it  by  any  person  or  persons  or  any  body 
politic,  corporation  or  other  authority;  to  pnrcliase,  investiin  and 
sell  stocks,  bills  of  exchange,  bonds  and  mortgages  and  otlier  securi- 
ties, and  when  moneys  or  securities  for  moneys  are  borrowed  or 
received  on  deposit  or  for  investment,  the  bonds  or  obligations  of 
the  company  may  be  given  therefor.  And  under  subdivision  11 
of  section  156  (as  amd.  by  Laws  of  1901,  chap.  660*),  section 
55  (as  amd-  by  Laws  of  1900,  chap.  310),  and  section  56  of  the 
same  act,  general  banking  powers  were  conferred  upon  trust  com- 
panies, and  the  defendant  had  by  implication  all  incidental  powers 
necessary  to  carry  out  the  general  and  express  powers  conferred 
upon  it.  By  tlie  by-laws  of  the  company  the  president  was  to  pre- 
side at  all  meetings  of  the  directors,  and  was  ex  officio  a  member 
of  the  executive  committee;  he  was  autliorized  to  take  charge 
of  and  keep  under  his  control  all  the  stocks  and  personal  securi- 
ties of  every  description  owned  by  the  company ;  directed  at  all 
times  and  on  all  occasions  to  exercise  such  general  direction  and 
supervision  over  all  the  affairs  of  the  company  as  its  intei*est  and 
security  may  require.  The  president  was  also  given  power  to  affix 
the  corporate  seal  of  the  company  to  various  instruments  specified 
in  the  by-laws.  The  vice-presidents  were  authorized  to  perform 
such  duties  as  may  be  from  time  to  time  determined  by  the  execu- 
tive committee,  and  also  such  as  may  be  assigned  to  them  by  the 
president  It  was  also  provided  that  the  executive  committee 
should  exercise  all  the  power  of  the  board  of  directors  when  the 
board  was  not  in  session,  and  that  the  executive  committee  may,  in  its 

♦Since  amd  by  Laws  oi  1904.  chap.  492,  and  Laws  of  1906,  chap.  601.— [Rep. 
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discretion,  authorize  the  president  generally  to  make  investments  in 
such  securities  as  are  authorized  by  the  charter  of  the  company. 

The  defendant,  thus  being  expressly  authorized  by  the  statute 
under  which  it  was  incorporated  to  act  as  fiscal  or  transfer  agent  of 
any  corporation,  and  to  receive  and  disburse  money,  transfer,  regis- 
ter and  countersign  certificates  of  stock,  bonds  or  other  evidences  of 
indebtedness,  and  to  take,  accept  and  execute  any  and  all  sucli  trusts 
and  powers  of  whatever  nature  or  description  as  may  be  conferred 
upon  it,  would  certainly  have  authority  to  make  such  reasonable 
contracts  as  were  essential  to  obtain  such  business  or  to  carry  it  on. 
It  had  general  banking  powers,  power  to  loan  money,  to  purchase 
and  sell  stocks  and  other  securities ;  and  it  seems  to  me  that  the  cor- 
poration clearly  had  authority  to  make  a  contract,  such  as  the  one 
now  before  us,  if  it  related  to  or  tended  to  facilitate  the  defendant 
in  making  the  arrangements  for  the  business  that  it  was  expressly 
authorized  to  do.  If  this  contract  had  been  in  form  a  contract  to 
purchase  the  stock  of  this  shipbuilding  company  within  a  time 
specified,  there  would  have  been  no  question  but  that  the  company 
would  have  had  power  to  execute  it.  The  fact  that  it  gave  the 
company  either  the  option  to  sell  it  to  somebody  else,  or  to  pur- 
chase it  itself,  does  not,  it  seems  to  me,  change  the  essential  charac- 
ter of  the  agreement,  and  it  seems  to  mo  that  the  contract  was  one 
clearly  within  the  power  of  the  corporation  to  execute ;  but  if  there 
was  any  question  as  to  the  power  of  the  corporation,  under  the  rule 
as  established  in  this  State,  the  defense  of  ultra  vires  is  not  open 
to  the  defendant.  As  before  stated,  the  plaintiff  lias  executed  the 
contract  on  his  part,  and  of  the  execution  of  that  contract  by  the 
plaintiff  the  defendant  has  received  the  full  benefit.  It  was  enabled, 
in  the  month  of  October,  to  relieve  itself  of  liability  for  upwards  of 
$4,000,000  of  securities  by  an  agreement  for  the  sale  of  these  ship- 
building securities,  and  the  plaintiff  was,  by  this  contract  with  the 
defendant,  prevented  from  availing  himself  of  that  opportunity  to 
dispose  of  his  securities  at  that  time.  The  contract  has,  therefore, 
been  fully  performed  on  the  part  of  the  plaintiff.  He  made  no 
effort  to  sell  his  securities,  and  could  not  without  breach  of  his  con- 
tract with  the  defendant. 

There  can  be  no  question  but  that  if  this  shipbuilding  company 
was  successfully  started  there  would  result  a  valuable  connection 
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for  the  defendant.     Tlie  president  had  from  time  to  time  reported 
to  the  directors  tlie  arrangements  that  he  had  made  for  that  pur- 
pose, and  neither  the  directors  nor  the  executive  committee  had 
ever  objected  to  or  disapproved  of  the  arrangements  that  he  had 
made.      The  successful  establishment  of  the  company  depended 
upon  the  sale  or  disposition  of  the  shipbuilding  company's  securities, 
aud  it  was  for  this  purpose  that  the  president  and  other  officers  of 
tlie  defendant  made  the  various  contracts  which  have  been  indi- 
cated.    The  defendant  had  guaranteed  loans  to  the  amount  of  over 
IttjOOOjOOO  upon  the  securities  of  this  company,  and  it  is  apparent 
that  the  throwing  upon  the  market  at  that  time  of  a  large  amount  of 
securities  of  the  company  would  necessarily  have  depreciated  their 
value,  impaired  the  security  of  these  loans,  and  exposed  the  defend- 
ant to  a  claim  under  its  guaranty.     Under,  these  circumstances,  the 
president  of  the  defendant  solicited  the  plaintiff  to  make  this  con- 
tract.    It  was  made  for  the  benefit  of  the  defendant,  and  at  the 
solicitation  of  its  president  and  other  officers.    'After  it  was  executed 
it  was  placed  by  the  defendant  in  its  vault  with  the  other  securities, 
and  remained  there  until  the  spring  of  1903.     During  all  that  time 
there  was  not  the  slightest  objection  or  notice  that  it  would  not  be 
complied  with,  or  that  it  was  ^dtra  vires  or  unauthorized.     It  seems 
to  me  that,  under  such  circumstances,  the  corporation  having  power 
to  purchase  securities  and  make  the  incidental  contracts  necessary 
to  conduct  its  business,  this  contract  was  not,  under  the  rules  as 
established  in  this  State,  ultra  vires. 

In  Whitney  Arms  Co.  v.  Barlow  (63  N.  Y.  62)  the  rule  of  this 
State  as  to  an  ultra  vires  contract  was  formulated,  which  has  not 
since  been  departed  from.  The  rule  is  there  stated  :  "  It  is  now  very 
well  settled  that  a  corporation  cannot  avail  itself  of  the  defense  of 
ultra  vires  "when  the  contract  has  been  in  good  faith  fully  performed 
by  the  other  party,  and  the  corporation  has  had  the  full  benefit  of 
the  performance  and  of  the  contract."  This  principle  has  since  been 
followed  in  Kent\.  Quicksilver  Mining  Co. (78  N.  Y.  159);  Rider 
Life  Raft  Co.  v.  Roach  (97  id.  378) ;  Vought  v.  Eastern  Building 
(&  Loan  Assn.  (172  id.  508),  and  Bowers  v.  Ocean  Accident  cfe 
Guarantee  Corp.,  Ltd.  (110  App.  Div.  691 ;  affd.,  by  the  Court 
of  Appeals,  187  N.  Y.  561).  This  contract,  therefore,  not  being 
id4ra  vires,  or  at  any  rate  the  defense  of  ultra  vires  not  being  avail- 
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able  to  the  defendant,  we  come  back  to  tlie  qaestion  as  to  whether, 
upon  this  evidence,  a  finding  of  the  jnry  that  its  officers  had  author- 
ity to  execute  the  contract  or  affix  the  seal  of  the  company  thereto 
was  without  evidence  to  support  it.    . 

The  evidence  clearly  shows  a  constant  course  of  dealing  by  the 
president  of  this  corporation  without  express  reference  to  or  autlior- 
ity  from  either  the  board  of  directors  or  the  executive  committee. 
Tiiere  are  a  series  of  contracts  made  by  the  president  on  its  behalf, 
guaranteeing  loans  and  making  contracts  in  relation  to  this  ship- 
building company,  of  which  the  contract  with  the  plaintiff  is  one. 
They  wore  made  as  carrying  out  the  general  arrangement  in  relation 
to  this  shipbuilding  company  that  had  been  reported  to  the  direc- 
tors and  had  received  its  acquiescence.  So  far  as  appears,  these 
contracts  and  obligations  were  all  carried  out  and  performed,  except 
the  contract  with  the  plaintiff.  The  relation  of  this  defendant  to 
the  shipbuilding  company's  securities  was  advertised  in  the  news- 
papers and  was  apparently  well  known  to  everybody  except  these 
directors,  who  now  claim  that  all  this  was  done  without  their  knowl- 
edge. But,  without  objection,  the  president  of  this  corporation  was 
allowed  to  make  this  contract,  giving  to  the  defendant  a  decided 
advantage,  which  it  availed  itself  of,  and  without  the  slightest  notice 
to  the  plaintiff  that  the  contract  had  been  made  without  its  authority, 
the  plaintiff  was  prevented  from  protecting  himself  by  his  obliga- 
tions to  the  defendant  under  this  contract.  It  seems  to  me,  under 
those  circumstances,  where  the  plaintiff  has  fully  carried  out  the 
contract,  relying  upon  tlie  authority  of  the  president  of  the  defend- 
ant to  make  this  contract,  without  the  slightest  notice  that  such 
authority  did  not  exist,  that  the  defendant  is  estopped  from  disputing 
his  authority.     {People's  Bank  v.  National  BanJc^  101  U.  S.  ISl.) 

In  Ilolin^s  v.  Wlllay'd  (125  N.  Y.  75)  the  question  of  the  ultra 
vires  of  a  contract  and  the  authority  of  an  executive  oflicer  of  a 
corporation  to  execute  it  were  discussed  by  the  court,  and  certain 
principles  were  established  which,  it  seems  to  me,  apply  to  this  case. 
It  was  there  said  :  "  While  the  plaintiff  did  not  have  the  right  under 
its  charter  to  carry  on  this  business,  it  had  capacity  to  do  so  and 
could  make  contracts  therein  which  would  bind  it  and  the  persons 
with  whom  it  dealt,  and  its  acts  therein  could  be  regarded  as  corporate 
acts."     The  evidence  is  undisputed  that  this  contract,  being  one 
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within  the  general  powers  of  the  corporation  to  make,  was  duly 
sigaed  bj  its  officers  and  its  seal  duly  affixed  to  it  at  the  office  of 
the  company.     As  was  said  in  Quackeiibosa  v.  Glohe  d&  R,  F.  Ins. 
Co,  (177  N.  Y.  71) :  "  It  is  an  ancient  and  well-established  rule  of 
law  that  where  the  seal  of  a  corporation  is  affixed  to  a  contract  or 
written  instrument,  to  which  such  corporation  is  a  party,  and  it  is 
signed  by  tlie  president  and  secretary  or  other  proper  officers,  it 
will  be  presumed  that  such  officers  did  not  exceed  their  powers,  as 
the  seal  \%  prima  facie  proof  that  it  was  attached  by  proi>er  author- 
ity, and  it  lies  with  the  party  objecting  to  its  execution  to  show 
that  it  was  affixed  surreptitiously  or  improperly."     We  have,  there- 
fore, a  presumption  from  the  formal  and  notorious  execution  of  the 
instrument  at  the  office  of  the  company,  by  the  officers  of  the  com- 
pany, which  has  been  i">erforuied  by  tlie  plaintiff  and  the  advantage 
of  such  performance  had  been  appropriated  by  the  corporation, 
without  notice  to  the  plaintiff  of  any  lack  of  authority  on  the  part 
of  its  officers  to  execute  the  agreement.     It  seems  to  me  that  from 
tlii8  evidence  there  was  at  least  a  question  of  fact  presented  as  to 
whether  this  contract  was  authorized  by  the  defendant,  and  which 
jiistiiied  the  finding  of  the  jury.     It  is  quite  immaterial  to  say  that 
the  directors  had  no  knowledge  of  this  agreement.     It  was  made 
for  its  benefit  by  its  principal  executive  officers.     The  original  con- 
traci  was  put  with  its  other  records  and  preserved.     The  corporation 
itself  is,  I  think,  chargeable  with  notice  of  the  execution  of  such 
contract,  and  it  certainly  cannot  go  on  and  allow  a  person  openly 
and  notoriously  dealing  with  it  to  rely  upon  his  contract  with  such 
a  corporation,  obtaining  the  benefit  of  the  contract,  without  at  least 
raising  a  question  of  fact  as  to  either  the  original  authority  on 
behalf  of  the  officers  of  the  corporation  to  execute  the  contract,  or  a 
ratification  of  the  act  of  the  cori)oration  in  executing  it.    The  evidence 
adduced  by  the  defendant  to  show  that  the  directors  or  executive 
committee  had  no  knowledge  of  this  contract  is  extremely  indefinite 
and  assuming  that,  if  neitlier  the  executive  committee  nor  the  board 
of  directore  had  expressly  authorized  this  contract,  it  could  not  be 
enforced,  the  testimony  in  relation  to  it  would  d(5  no  more  than 
raise  a  question  of  fact  for  the  jury  which  the  verdict  of  the  jury 
has  settled  in  favor  of  the  plaintiff.     [Xew  England  Iron  Co,  v.  G!U 
hert  Elev.  R.  R.  Oo.y  91  N.  Y.  153, 1G4.)    In  Jourdan  v.  Z.  7.  R. 
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i?.  Co.  (115  N.  Y.  380)  a  contract  was  drafted  in  pursuance  of 
negotiations  between  the  two  companies.  An  emergency  arose 
which  called  for  its  completion,  and  the  secretary,  after  consulting 
with  the  president,  signed,  sealed  and  delivered  it,  expecting,  as  lie 
testified,  to  get  a  ratification,  intending  to  call  the  board  of  directors' 
attention  to  it  but  forgot  it.  The  Court  of  Appeals  held  that  this 
raised  a  question  for  the  jury  as  to  the  authority  to  execute  the  instru- 
ment, and  tliat  the  facts,  which  were  not  nearly  so  strong  as  in  the 
case  at  bar,  were  "  abundant  and  conclusive  evidence  that  the  contract 
was  adopted  and  ratified  by  the  defendant  in  its  corporate  capacity.-* 
It  was  there  said  :  "  Moreover,  the  defendant  received  a  pecuniary 
benefit  under  the  contract  upon  the  assumption  that  the  contract 
was  valid.  If  they  intended  to  disavow  it,  it  was  their  duty  to  be 
active  in  so  doing  and  not  remain  willfully  passive  in  order  to  profit 
by  an  omission  or  mistake  on  the  part  of  their  own  oflicers  and 
whicli  tliey  might  have  prevented."  (See,  also,  I'lfth  Nat.  Bank 
V.  NavasBa  Phosphute  Co,^  119  N.  T.  256.)  In  view  of  these 
authorities  and  in  view  of  the  undisputed  testimony  that  tlie 
acts  of  Dresser  as  president  of  the  defendant  in  making  arrange- 
ments to  secure  the  business  of  this  shipbuilding  company  were 
approved  by  the  directors  and  executive  committee  and  he  was 
allowed  to  make  such  contracts,  borrow  money,  guarantee  notes  and 
other  obligations,  all  of  which  were  either  expressly  authorized  or 
ratified  by  the  company,  it  is  diflScult  to  see  how  it  can  be  seriously 
contended  that  there  was  not  at  least  a  question  for  the  jury  as  to 
whether  or  not  these  officers  of  the  defendant  had  authority  to 
execute  this  contract  or  whether  their  action  in  executing  it  was  not 
subsequently  ratified  by  the  corporation. 

I  think  that  this  contract  was  not  ultra  vires  /  that  the  finding 
of  the  jury  that  the  defendant  authorized  its  execution  was  sustained 
by  the  evidence,  and  that  the  plaintiff  and  not  the  defendant  was 
entitled  to  judgment  upon  the  verdict  of  the  jury. 

I  think,  therefore,  that  the  judgment  should  be  reversed  and 
judgment  ordered  for  the  plaintiff  upon  the  verdict,  with  costs  to 
the  plaintiff. 

Clarke,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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In  the  Matter  of  the  Application  of  the  City  of  New  York, 
A^cting  by  and  through  the  Commissioner  of  Docks,  Relative  to 
Acquiring  Right  and  Title  to  and  Possession  of  the  Wliarfage 
Rights,  etc.,  Appurtenant  to  Pier  Old  No.  11,  East  River,  in  the 
Borough  of  Manliattan,  City  of  New  York,  Not  Now  Owned  by 
the  Citj'  of  New  York,  etc.,  for  the  Improvement  of  the  Water 
Front  of  the  City  of  New  York  on  the  East  River,  etc. 

Edith  C  Iseun  and  Others,  Appellants ;  The  City  of  New  York, 

Respondent. 

First  Department,  February  21,  1908. 

Eminent  domain  —  condemnation  of  pier  property,  city  of  New  York — 
conditional  license  to  erect,  shed— licensee  estopped  from  claiming 
award  —  acts  not  showing  waiver  of  condition  by  city  —  lease  of  pier 
property — when  lessee  not  entitled  to  award  for  unexpired  term. 

It  teems,  that  the  commissioner  of  docks  of  the  city  of  New  York,  on  granting  a 
license  to  a  lessee  of  pier  property  to  erect  a  shed  thereon,  has  authority  to 
make  the  license  conditional  on  an  agreement  by  the  licenRce  to  make  no  claim 
agjiinst  th6  city  for  the  value  of  the  shed  so  erected  should  the  property  subse- 
quently be  token  for  municipal  purposes  by  eminent  domain. 

But  whether  or  no  the  commissioner  had  authority  to  make  such  condition,  a 
licensee  having  expressly  agreed  to  the  condition  and  erected  a  shed  under  the 
conditional  license  is  estopped  from  claiming  that  the  property  should  be 
valued  at  an  increased  value  as  a  "shedded"  pier  when  the  pier  is  subsequently 
condemned. 

Kor,  under  the  circumstances,  is  the  licensee  entitled  to  have  the  pier  appraised 
as  one  having  appurtenant  thereto  an  irrevocable  license  to  maintain  a  shed  in 
perpetuity. 

The  city  by  selling  the  shed  erected  imder  such  conditional  license  in  condemna- 
tion proceedings  brought  to  acquire  the  title  to  the  property  "  not  now  owned 
by  the  city  "  does  not  waive  the  rights  secured  by  the  condition  in  said  license 
or  elect  to  acquire  the  shed  erected  thereon. 

It  seern^,  that  if  by  selling  the  shed  the  city  has  appropriated  the  same  to  its  own 
use,  the  remedy  of  the  owner  is  by  an  appropriate  action  at  law  rather  than  by 
a  claim  for  award  in  the  condemnation  proceedings. 

^rhere  the  lease  of  such  pier  provided  that  the  lessor  should  not  be  responsible 
to  the  lessee  if  possession  should  be  taken  by  the  public  authorities  pursuant  to 
Law,  and  that  any  award  made  for  the  property  should  be  paid  to  the  lessor,  the 
lessee  to  receive  "only  such  award,  if  any,  as  may  be  made  in  such  proceedings 
for  its  interest  in  and  under  this  lease,"  and  also  for  the  interest  of  the  tenant  in 
App.  Div.  -Vol.  CXXIV.        30 
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sheds  which  it  might  erect  pursuant  to  a  municipal  license  to  be  obtained  by 
it,  the  lease  being  silent  as  to  an  award  for  the  unexpired  term,  it  should  be 
construed  to  mean  that  the  tenant  was  only  entitled  to  share  in  any  award  made 
for  the  sheds,  and  that  the  lease  was  to  terminate  on  the  condemnation  of  the 
property.  Hence,  as  an  award  for  the  sheds  erected  under  the  conditional 
license  was  properly  refused,  the  tenant  was  entitled  to  no  award,  for  the 
lease  itself  had  expired. 
Ingraham,  J.,  dissented,  with  opinion. 

Separate  appeals  by  Edith  C.  Iselin  and  others,  owners,  and  by 
the  New  York  and  Baltimore  Transportation  Line,  as  lessee,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  tlie  office  of  tlie  clerk  of  the  county  of  New  York 
on  the  4th  day  of  October,  1906,  overruling  objections  to  the  report 
of  commissioners  of  estimate  and  assessment  herein  and  confirming 
said  report. 

Frederick  TF".  Whitridge  [  William  IT,  Harris  with  him  on  the 
brief],  for  the  owners,  appellants. 

Michael  J,  Mulqueen^  for  the  lessee,  appellant. 

Theodore  Connoly  {^Charles  D,  Olendorf  and  Alexander  L. 
Strouse  with  him  on  the  brief],  for  the  respondent. 

Laughlin,  J. : 

This  proceeding  was  instituted  by  the  city  through  its  commis- 
sioner of  docks  to  acquire  the  "  right  and  title  to  and  possession  of 
tlie  wharfage  rights,  terms,  easements,  emoluments  and  privileges 
appurtenant  to  Pier  Old  No.  11,  East  River,  in  the  Borough  of  Man- 
hattan, City  of  New  York,  not  now  owned  by  the  City  of  New 
York,  and  all  right,  title  and  interest  in  and  to  said  pier  or  any  por- 
tion thereof  not  now  owned  by  the  City  of  New  York,  and  all  wharf- 
age rights,  terms,  easements,  emoluments  and  privileges  appurtenant 
to  the  easterly  one-half  part  of  all  that  certain  bulkhead,  dock  or 
wharf  property  on  or  near  the  southerly  side  of  South  street,  in 
said  borough  and  city,  between  the  easterly  side  of  Pier,  old  No.  10, 
and  the  westerly  side  of  Pier,  old  No.  11,  East  River,  not  now 
owned  by  the  City  of  New  York,  for  the  improvement  of  the  water 
front  of  the  City  of  New  York,  on  the  East  River."     The  title  to 


Digitized  by  VjOOQ IC  , 


Matter  of  City  of  New  York  (Pier  Old  No.  11,  East  R).     467 
App.  Div.]  First  Department,  February,  1908. 


the  property  vested  in  tlie  city  by  virtue  of  the  proceeding  on  the 
15th  day  of  January,  1905. 

By  letters  patent  from  the  People  of  the  State  of  New  York,  duly 
executed  by  the  Commissioners  of  the  Land  Office,  pursuant  to  author- 
ity of  the  Legblature,  on  the  28th  day  of  September,  1871,  the  city 
acquired  title  to    the    land  upon   wliich   this  pier  and   bulkhead 
have  been  constructed.     The  pier  in  question  was  constructed  by 
the  owners  of  water  lots  on  the  East  river  lying  immediately  to  the 
sonth  of  Old  Slip,  pursuant  to  an  ordinance  of  the  common  council 
passed  on  the  1st  day  of  June,  1801,  and  it  has  been  extended  and 
rebuilt  pursuant  to  subsequent  resolutions.     The  appellant  owners 
have  succeeded  to  the  rights  of  the  parties  owning  and  interested  in 
the  pier  bulkhead  and  at  the  time  title  vested  in  the  city  they  were 
entitled  to  maintain  in  perpetuity  a  pier  and  bulkhead  of  the  dimen- 
sions as  they  then  existed  and  were  also  entitled  to  free  and  unob- 
structed use  of  the  easterly  side  of  the  pier  as  a  berth  for  vessels  to 
l)e  fastened  thereto,  but  they  did  not  own  the  bulkhead  on  that  side 
of  the  pier.     The  commissionei-s  awarded  to  the  owners  the  sum  of 
§184,329.99,  but  made  no  award  to  the  appellant  lessee.     At  the 
time  title  vested  in  the  city  the  property  was  in  possession  of  the 
appellant  lessee,  under  a  lease  in  writing  from  the  owners,  bearing 
date  the  1st  day  of  November,  1902,  which  was  for  a  term  of  fifteen 
years  and  three  months,  commencing  on  the  Ist  day  of  February, 
1903.     The  rent  reserved  was  $11,500  per  annum,  commencing  on 
the  1st  day  of  May,  1903.     It  was  expressly  agreed  in  the  lease  that 
the  tenant  should  immediately  after  the  execution  thereof  make  appli- 
cation to  the  board  of  docks  for  a  license  or  permit  to  erect  and 
maintain  iron  or  steel  sheds  on  the  pier  and  bulkhead,  and  in  the 
event  that  it  should  be  unable  to  obtain  the  same  prior  to  the  Ist 
day  of  February,  1903,  the  lease  should  become  null  and  void  ;  but 
that  if  the  license  or  permit  should   be  granted  it  should    forth- 
with proceed  with   the  erection   of  the  sheds  at  its  own  cost  and 
expense  and  should  keep  them  in  repair  during  the  term  and  should 
then  or  on  the  sooner  termination  of  the  lease  surrender  them  to 
the  lessors  and  they  should  become  the  property  of  the  owners. 
The  lease  contained  further  provisions  material  to  this  appeal,  as 
follows : 
"And  it  is  hereby  further  covenanted  and  agreed  by  aiKl  between 
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tlie  parties  to  these  presents  that  in  case  the  Board  of  Docks  or 
other  constituted  authority  now  existing  or  to  be  created  by  law 
shall  take  possession  of  said  demised  premises  the  said  parties  of  the 
first  part  shall  not  be  held  liable  for  any  damages  whatever  sustained 
by  the  i)arty  of  the  second  part  (the  tenant)  by  reason  of  any  action 
of  said  Department  or  public  authority  affecting  the  quiet  possession 
of  tlie  said  demised  premises,  and  in  the  event  of  said  demised  prem- 
ises or  anj''  part  thereof  being  taken  in  condemnation  proceedings 
during  the  term  of  this  lease,  it  is  further  agreed  that  any  award 
made  therefor  shall  be  paid  to  the  parties  of  the  first  part  (the  own- 
ers), and  the  party  of  the  second  part  shall  receive  only  such  award, 
if  any,  as  may  be  made  in  such  proceedings  for  its  interest  in  and 
under  this  lease,  and  also  the  interest  of  the  party  of  the  second 
part  in  the  shed  or  "sheds  upon  said  premises,  which  shall  be  deemed 
for  that  purpose  to  be  one-fifteenth  of  the  amount  awarded  as  the 
value  of  such  sheds  for  each  unexpired  year  of  said  term,  and 
proportionately  for  each  fr^tion  of  a  year. 

"And  the  said  parties  of  the  first  part  do  covenant  and  agree  that 
the  said  party  of  the  second  part,  its  successors  and  assigns,  on  pay- 
ing tlie  said  rents  and  performing  the  other  covenants  aforesaid, 
shall  and  may  peaceably  and  quietly  have,  hold  and  enjoy  the  said 
demised  premises  for  the  term  aforesaid  without  molestation  or  dis- 
turbance of  or  from  the  said  parties  of  the  first  part,  their  heirs  or 
assigns,  subject,  nevertheless,  to  the  action  of  the  Government  of 
the  United  States  or  of  the  State  of  New  York,  of  the  City  of  New 
York  or  other  authority  created  by  them  respectively  as  hereinbefore 
expressed." 

Tlie  lessee  duly  applied  for  the  license  or  permit  pursuant  to  its 
agreement,  and  apparently  at  tlie  same  time  it  and  the  owners 
applied  to  the  commissioner  of  docks  and  ferries  for  a  lease  of  the 
land  under  water  in  the  easterly  half  of  the  slip  between  piers  10 
and  11,  extending  from  the  bulkhead,  as  it  existed  at  that  time,  to 
tiie  new  bulkhead  line  adopted  by  the  board  of  docks  on  the  3d  day 
of  November,  1899,  for  a  term  of  ten  years  from  the  Ist  of  Febru- 
ary, 1903,  with  the  privilege  of  renewal  for  a  further  term  of  ten 
years,  at  a  specified  rental,  and  with  the  privilege  qf  erecting  and 
maintaining  npon  the  land  under  water  a  pile  platform,  with  shed 
thereon,  the  same  to  be  erected  in  accordance  with  plans  and  speci- 
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tications  to  be  submitted  to  and  approved  by  the  commissioner  of 
docks.  It  appears  by  an  order  —  so  designated  —  of  the  commis- 
sioner 6i  docks  and  ferries,  under  date  of  December  16,  1902, 
that  the  commissioner  agreed  to  lease  to  the  appellant  lessee  tlie 
land  under  water  in  the  easterly  half  of  the  slip  between  piere  10 
and  11,  as  herein  stated,  upon  certain  conditions  therein  specified, 
among  which  was  a  condition  that  in  ciise  the  land  should  be 
required  for  improvement  under  the  new  plan,  the  lessee  should, 
when  so  ordered  by  the  commissioner,  remove  any  and  all  structures 
erected  by  authority  of  the  lease,  and  should  make  no  claim  or 
demand  for  the  value  thereof.  This  order  also  granted  the  applica- 
tion for  a  license  or  permit  to  construct  the  shed,  in  the  following 
language : 

"Permission  bo  and  hereby  is  granted  the  owners  of  Pier  11 
East  River  to  erect  a  shed  on  said  pier  in  accordance  with  the  rules 
and  regulations  in  such  cases  made  and  provided,  and  in  con- 
formity with  plans  and  specifications  to  be  first  submitted  to  and 
approved  by  the  Commissioner  of  Docks,  all  the  work  to  be  done 
under  the  direction  and  supervision  of  the  Engineer-in-Chief  of  the 
Department  of  Docks  and  Ferries.  It  being  [understood]  that  this 
permit  shall  be  of  no  force  or  effect  unless  the  said  owners  or  their 
authorized  representatives  shall  file  in  this  Department  a  written 
agreement,  to  be  approved  as  to  form  by  the  Corporation  Counsel 
that  in  the  event  that  the  Commissioner  of  Docks  shall  decide  that 
said  pier  is  needed  for  the  improvement  of  the  waterfront,  that  then 
and  in  such  case  no  additional  item  of  value  shall  be  claimed  or 
allowed  by  reason  of  the  erection  of  a  shed  on  said  pier  and  that  no 
additional  item  of  value  shall  be  claimed  or  allowed  beyond  the 
value  of  the  pier  if  no  shed  had  been  erected  thereon,  in  any  pro- 
ceedings being  instituted  for  the  acquisition  of  said  property  either 
by  purchase  or  condemnation." 

The  owners  and  lessee,  by  a  letter  under  date  December  26, 1902, 
addressed  and  delivered  to  the  commissioner  of  docks  and  ferries, 
signed  by  their  duly  authorized  attorney,  reciting  the  order  of  the 
commissioner  granting  the  lease  to  the  appellant  lessee  and  the  per- 
mit for  the  erection  of  the  shed  m  hcec  verla^  expressly  accepted  tiie 
lease  and  license  or  permit  "  together  with  all  the  terms  and  condi- 
tions as  stated  therein,"  and  stated  that  they  were  ready  and  willing 
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to  duly  and  formally  execute  any  and  all  papers  connected  there- 
with as  might  be  required  by  the  commissioner.  It  does  not 
appear  that  he  required  the  execution  of  any  other  paper. 

On  objection  by  coilnsel  for  the  city  the  commissioners  excluded 
evidence  witli  respect  to  the  construction  of  the  shed,  the  cost 
thereof  and  its  value ;  but  it  appears  by  a  fair  inference  that  the 
shed  was  duly  constructed  in  accordance  with  the  terms  and  condi- 
tions of  the  license  or  permit  granted  by  the  commissioner  of  docks, 
and  on  cross-examination  a  witness  called  by  the  owners  testified 
that  it  was  worth  $30,000.  In  the  decision  which  tlie  commis- 
sioners tiled  with  their.report,  they  state  that  they  value  the  pier  at 
$168,580  as  an  unshedded  pier,  which  was  at  the  rate  of  $10  per 
square  foot,  including  the  pier  structure  without  the  bulkhead,  and 
that  they  valued  the  bulkhead  at  $15,750,  which  is  at  the  rate  of 
$300  per  running  foot.  Tiie  commissioners  determined  tlie  value 
of  the  pier  upon  the  theory  that  it  was  an  unshedded  pier,  and  the 
principal  contention  of  the  owners  on  this-  appeal  is  that  this  was 
error. 

We  are  of  opinion  that  the  owners  were  not  entitled  to  have  the 
pier  valued  as  a  shedded  pier.  The  decision  of  this  question 
depends  upon  the  validity  of  and  the  construction  to  be  placed 
upon  the  license  or  permit  for  the  erection  of  the  shed.  It  is  con- 
tended by  appellants  that  the  commissioner  of  docks,  in  acting  upon 
an  application  for  leave  to  erect  a  shed  over  a  pier,  was  without 
authority  to  permit  his  decision  to  be  influenced  by  the  question  as 
to  whether  or  not  granting  the  license  or  permit  would  subject  the 
city  to  the  payment  of  a  larger  award  when  it  should  become  neces- 
sary to  acquire  the  pier  by  condemnation  proceedings.  It  is  urged 
that  in  passing  upon  sucli  permits  the  commissioner  represents  the 
People  of  the  State  and  not  the  city.  The  learned  counsel  for  the 
appellants  fail  to  give  due  weight  to  the  provisions  of  the  charter 
with  respect  to  the  powers  and  duties  of  the  commissioner  of  docks. 
It  appears  that  pursuant  to  authority  of  the  Legislature  a  map  or 
plan  for  the  improvement  of  the  water  front  on  the  East  river  was 
adopted  by  the  commissioner  of  docks  on  the  13th  day  of  April, 
1871,  and  approved  by  the  commissioners  of  the  sinking  fond  on 
the  twenty-seventh  day  of  the  same  month;  and  that  this  was 
amended  by  a  map  or  plan  adopted  by  the  board  of  docks  on  tlie 
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14th  day  of  November,  1900,  and  approved  by  the  commissioners 
of  the  sinking  fund  on  the  twentynsixth  day  of  October  thereafter, 
which  contemplated  the  acquiring  of  these  and  other  similar  prop- 
erty rights  by  the  city  ultimately.     It  further  appears  that  pursuant 
to  this  plan  the  city  was  acquiring  similar  property  in  the  near 
vicinity.     The  authority  to  determine  whether  such  property  rights 
shall  be  acquired  rests  in  the  first  instance  in  the  commissioner  of 
docks,  and  is  subject  only  to  the  approval  of  the  commissioners 
of  the  sinking  fund.     (Greater  N.  Y.  Charter,  §  822.*)     The  com- 
missioner of  docks  was  axUhorized  in  his  discretion,  at  any  thney 
subject  to  the  approval  of  the  commissioners  of  the  sinking  fund, 
to  acquire  this  property.     Where  he  deems  it  expedient  that  such 
property  rights  shall  be  acquired,  and  the  commissioners  of  the 
sinking  fund  approve  his  determination,  ho  is  authorized  to  nego- 
tiate with  the  owners  for  acquiring  the  same  by  voluntary  convey- 
ance, and  in  the  event  of  his  inability  to  agree  upon  the  purchase 
thereof  at  a  reasonable  valuation  he  is  the  ofBcial  who  is  authorized 
io  direct  the  corporation  counsel  to  institute  eminent  domain  pro- 
ceedings.    (Greater  N.  Y.  Charter,  §  822.)     The  application  was 
made  to  the  commissioner  of  docks  for  a  license  or  permit  to  erect 
a  shed  upon  the  pier,  pursuant  to  the  provisions  of  section  844  of 
tlie  Greater  New  York  charter,t  whicii  confera  authority  upon  him 
to  grant  such  application  subject  to  conditions  and  restrictions  to  be 
specified  therein,  the  license  or  authority  when  granted  and  acted  upon 
not  to  be  revoked  by  the  commissioner  without  the  consent  in  writing 
of  the  mayor  and  commissioners  of  the  sinking  fund,  after  duly  hear- 
ing the  licensee.     Tlie  commissioner  of  docks  having  autliority  to 
determine,   subject  to  the  approval  of  the  commissioners  of  the 
sinking  fund,  to  acquire  the  pier  for  public  purposes,  could  have 
so  determined  then  and  might  have  denied  the  application  npon 
that  ground.     He  did  not  deem  it  his  duty,  however,  at  that  time, 
to  initiate  proceedings  to  acquire  tlie  property,  but  he  evidently 
apprehended  that  it  might  be  necessary  to  acquire  the  property 
within  a  comparatively  short  time  thereafter.     He  well  may  have 
doubted  his  right  to  revoke  a  permit  for  the  sole  purpose  of  reducing 

♦See  Laws  of  1897,  chap.  378,  §  822,  as  amd.  by  Laws  of  1901,  chap.  466,  and 
Laws  of  1903,  chap.  624.—  [Rep. 
t  Amd.  by  Laws  of  1901,  chap.  466.—  [Rbp. 
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the  award  to  be  made.  Accordingly,  instead  of  denying  the  appli- 
cation, lie  granted  it  upon  conditions  wliich  would  enable  the  ownera 
and  lessee  to  have  the  benefit  of  the  use  of  the  pier  as  a  shedded 
pier  until  such  time  as  he  or  his  successor  in  office  should  institute 
proceedings  to  acquire  the  property,  but  at  the  same  time  protect- 
ing the  city  against  an  increased  valuation  based  upon  the  fact  that 
the  license  or  permit  had  been  granted,  and  he  also  incorporated  a 
provision  manifestly  designed  to  relievo  the  city,  when  it  should 
become  necessary  to  acquire  this  property,  from  paying  any  added 
value  on  account  of  the  shed  itself  as  a  structure  or  building. 
It  seems  quite  clear  that  the  owners  and  lessee  are  not  in  a  position 
now  to  question  the  authority  of  the  commissioner  of  docks  to  exact 
these  conditions.  Although  the  question  is  not  now  presented  for 
decision,  it  may  be  observed  that  the  view  has  been  expressed  in 
some  cases,  if  indeed  the  point  has  not  been  decided,  that  the  grant- 
ing or  withholding  of  such  a  permit  or  license  rests  in  the  sonnd 
discretion  of  the  commissioner,  and  that  the  property  owner  or  ten- 
ant is  not  entitled  thereto  as  matter  of  right.  {Langdon  v.  Mayo}\ 
etc.,  9  N.  T.  St.  Repr.  766.  133  N.  Y.  628 ;)  If  the  ownere  and 
lessee  were  of  opinion  or  were  advised  that  the  commissioner  was 
without  authority  to  exact  all  or  any  of  these  conditions,  they  or 
it  should  liave  declined  to  accept  the  license  or  permit  on  the  con- 
ditions imposed  and  should  then  have  applied  to  the  court  for  a 
writ  of  mandamus  to  enforce  any  right  they  claimed  to  have  the 
permit  granted  with  the  elimination  of  the  objectionable  conditions. 
Having  formally  accepted  each  and  every  condition  imposed  by  tlie 
connnissioner  of  docks,  they  should  thereafter  be  deemed  estopped 
from  questioning  the  validity  thereof. 

The  appellants  further  claim  that  assuming  the  conditions  of  the 
license  or  permit  to  bo  binding  upon  them,  the  true  construction  is 
that  in  the  event  that  it  should  become  necessary  for  the  city  to 
acquire  the  property,  it  should  not  be  obliged  to  pay  for  the  slied, 
but  that  there  was  no  intention  to  deprive  them  of  the  right,  in 
that  event,  to  have  the  pier  appraised  as  one  with  an  outstanding 
irrevocable  license  or  permit  to  maintain  a  shed  thereon  in  i)erpe- 
tuity,  which  would  ver}'  materially  increase  its  value.  As  already 
indicated,  it  seems  quite  clear  that  the  commissioner  of  docks 
intended  by  the  clause  in  the  permit  to  protect  the  city  against  such 
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a  claim.  If  we  are  right  in  the  view  that  the  owners  were  not  enti- 
tled to  an  award  upon  the  basis  tiiat  this  was  a  shedded  pier,  tliey 
were  not  entitled  to  have  the  award  increased  by  a  consideration  of 
the  possibility  of  their  obtaining  the  right  to  shed  the  pier,  which 
would  be  subject  to  revocation  under  the  provisions  of  the  statute. 
(See  Greater  N.  Y.  Charter,  §  844  ;  Matter  of  City  of  New  York, 
Piers  Old  No8.  19  ds  SO,  117  App.  Div.  553,  559;  Langdon  v. 
Xaycyr,  etc.,  9  N.  Y.  St.  Repr.  766 ;  133  N.  Y.  628.  See,  also, 
Kingsland  v.  Mayor,  etc,,  of  N.  T.,  46  Hun,  198 ;  110  N.  Y.  569.) 

It  is  also  claimed  by  the  appellants  that  the  commissioners  erred  in 
excluding  evidence  with  respect  to  the  vahie  of  the  shed  and  evidence 
tending  to  show  that  pending  the  proceeding,  but  some  time  after 
it  was  instituted  and  after  title  vested  in  the  city,  the  comptroller, 
assuming  to  act  for  the  commissioners  of  the  sinking  fund,  sold  the 
shed.  Their  theory  with  respect  to  the  admissibility  of  this  evi- 
dence is  that  although  the  city  may  not  have  been  obliged  to  acquire 
the  shed,  it  waived  its  right  under  the  license  or  permit  and  elected 
to  acquire  it,  and  has  regarded  it  as  acquired  by  this  proceeding. 
The  learned  counsel  for  the  city,  in  answer  to  this  claim,  says  that 
the  proceeding  shows  that  the  city  only  intended  to  acquire  such 
title  to  the  property  as  was  not  vested  in  the  city,  and  that  in  view 
of  this  special  agreement  made  between  the  appellants  and  the  city 
by  the  license  or  permit,  they  were  not  justified  in  inferring  that 
the  city  contemplated  acquiring  the  shed,  and  that  if  the  city  has 
appropriated  the  shed  to  its  own  use,  the  appellants,  if  they  did  not 
lose  their  right  to  remove  the  shed,  have  a  remedy  by  an  appropriate 
action  at  law,  and  that  these  facts  could  not  enlarge  the  jurisdiction 
of  the  commissioners  to  make  an  award  for  a  shed  in  this  proceed- 
ing. We  agree  with  these  views,  and  are  of  opinion  that  no  error 
was  committed  in  that  regard. 

The  owners  also  claim  that  the  award  is  inadequate.  It  is  based 
upon  conflicting  evidence  which  fairly  warrants  the  determination 
of  the  commissioners. 

The  only  remaining  question  requiring  special  consideration  is 
whether  the  lessee  was  entitled  to  an  award  for  the  unexpired  term 
of  the  lease.  The  decision  of  tliis  question  is  rendered  more  diffi- 
cult owing  to  the  fact  that  the  lease  was  made  upon  condition  that 
the  tenant  should  erect  the  sheds,  keep  them  in  repair  and  surren- 
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der  them  in  good  order  at  the  expiration  of  the  term  or  sooner 
termination  of  the  lease.  They  appear  to  have  mutnally  acquiesced 
ill  the  license  or  permit  received,  which,  as  we  are  holding,  did  not 
confer  the  right  to  continue  the  use  of  tiie  pier  as  a  shedded  pier 
for  any  given  time,  and  was  subject  to  annulment  in  effect  at  any 
time  by  action  of  tlie  official  who  granted  it.  The  rental  reserved 
in  the  lease  was  doubtless  iixed  upon  the  theory  that  the  pier  would 
be  used  as  a  shedded  pier,  and  that  at  the  expiration  of  the  term  the 
landlords  would  receive.it  with  the  sheds  properly  erected  and  in 
good  repair.  This  riglit  could  not  be  assured  under  the  liceuRe  or 
permit  granted.  Unless  the  rental  value  of  the  pier  <i8  an  unshedded 
pier  was  more  than  tlie  rent  reserved  in  the  lease,  the  tenant  would 
sustain  no  damage,  for  that  was  the  extent  of  his  rights;  and  even 
then  his  right  to  compensation  upon  that  theory  would  be  doubtful, 
since  he  could  not  assure  the  surrender  of  the  pier  with  the  sheds 
upon  it  at  the  expiration  of  the  period. 

The  provision  of  the  lease  with  respect  to  awards  was  inserted 
upon  tiie  expectation  that  an  irrevocable  permit  would  be  granted, 
and  that  the  award  would  be  based  on  the  valuation  of  the  pier  as  a 
shedded  pier,  and  would  embmce  compensation  tor  the  sheds  as 
well.  In  construing  these  provisions  of  the  lease,  therefore,  this 
fact  must  be  borne  in  mind,  for  it  may  by  operation  of  law  work  a 
modification  of  the  provisions  of  the  lease  with  respect  to  the  award, 
as  it  is  impossible  to  make  an  award  to  the  tenant  on  the  theory  con- 
templated, since  the  award,  of  which  the  tenant  claims  a  part,  wasnot 
and  could  not  properly  be  made  on  that  theory.  Moreover,  it  is 
evident  from  the  award  made  by  the  commissioners,  that  they  did 
not  regard  the  rental  value  of  the  pier  without  a  shed  as  equal  to 
the  rent  reserved  in  the  lease,  and  this  is  to  be  fairly  inferred  from 
the  decision  of  tlie  commissioners.  If  so,  it  would  be  futile  to  return 
the  report  to  them  to  apportion  the  award  between  the  landlords 
and  tenant.  It  will  be  observed  that  it  was  expressly  agreed  in 
the  lease  that  the  landlords  should  not  be  responsible  in  damages  to 
the  tenant  on  their  covenant  for  quiet  and  peaceable  possession, 
should  possession  of  the  property  be  taken  by  public  authorities 
pursuant  to  law.  It  is  not  expressly  provided,  however,  that  the 
lease  shall  thereby  be  terminated  and  yet  that  may  have  been  tlie 
intention  of  the  parties,  for  of  course  there  would  be  no  liabihty  for 
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a  breach  of  the  agreement.  The  language  is  ambiguous  with  respect 
to  the  award  to  be  made  in  the  condemnation  proceedings.  It  is 
first  provided  that  "  any  award "  made  for  the  property  shall  be 
paid  to  the  landlord  ;  and  then  it  is  provided  that  the  tenant  shall 
receive  "  only  such  award,  if  any,  as  may  be  made  in  such  proceed- 
ings for  its  interest  in  and  under  this  lease  and  also  the  interest"  of 
the  tenant  in  the  sheds  which  it  is  agreed,  in  effect,  shall  be  one- 
fifteenth  of  the  award  made  for  the  shed  for  each  remaining  year  of 
the  term.  There  certainly  is  here  no  agreement  that  the  tenant 
shall  receive  an  award  for  the  unexpired  term.  The  most  that  can 
be  said  is  that  it  was  contemplated  that  he  might  be'entitled  to  some 
award  in  addition  to  a  share  of  the  award  for  the  sheds.  Having 
due  regard  to  the  modifications  of  their  rights  effected  by  the 
granting  of  a  license  or  permit,  different  from  the  one  contemplated, 
and  which  in  legal  effect  became  null  and  void  upon  the  institution 
of  condemnation  proceedings,  I  am  of  opinion  that  the  case  should 
be  deemed  controlled  by  Matter  of  Mayor ^  etc.,  of  New  York  (168 
X.  Y.  254),  where  the  lease  contained  a  clause  to  the  effect  that  it 
should  cease  and  terminate  in  case  the  premises  should  be  destroyed 
or  substantially  changed  by  direction  and  authority  of  the  depart- 
ment of  docks  or  any  other  party  having  control  of  the  wharves, 
piers  and  waters  of  the  city,  and  it  was  held  that  the  lease  was  ter- 
minated by  the  condemnation  proceedings  and  that  the  tenant  was 
entitled  to  no  award.  The  provision  in  that  lease,  as  has  been  seen, 
was  not  express  that  it  should  terminate  by  the  institution  of  a  pro- 
ceeding to  take  the  land  in  invitum  and  the  court  did  not  so  hold. 
It  held,  however,  that  the  tenant  leased  the  proj^erty  subject  to  its 
being  taken  for  public  purposes,  which  was  contemplated  by  the 
parties  and  that  in  legal  effect,  although  the  term  was  for  a  speci- 
fied number  of  years,  it  was  to  cease  and  terminate  whenever  the 
city  instituted  proceedings  to  acquire  the  property. 
It  follows  that  the  order  should  be  affirmed,  with  costs. 

Patterson,  P.  J.,  Clarke  and  Sco'rr,  JJ.,  concurred  ;  Ingraham, 
J.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  have  serious  doubts  whether  the  agreement  contained  in  the 
license  or  permit  to  shed  this  pier  was  a  "  condition  or  limitation  " 
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within  section  844  of  the  charter  of  1901.  By  that  section  it  was 
made  lawful  for  tlie  owner  of  a  pier  "  to  erect  and  maintain,  upon 
siicii  pier  or  bulkhead,  sheds  for  the  protection  of  property  so  received 
or  discharged,  provided  they  shall  have  obtained  from  the  commis- 
sioner of  docks  in  said  city  license  or  authority  to  erect  or  maintain 
the  same  and  subject  to  the  conditions  and  restrictions  contained 
in  such  license  or  authority;"  and  all  sheds  or  structures  erected 
upon  any  wharf  or  pier  under  any  license  or  permit  granted  by  tlie 
commissioner  of  docks  of  the  said  city  are  declared  to  be  lawful 
structures  "  subject  to  the  terms  and  conditions  of  the  license  or 
permit  authorizing  the  same."  When  the  owners  of  this  pier 
received  a  license  to  erect  a  shed  upon  the  pier  that  shed  then 
became  a  lawful  structure  and  the  pier  was  one  upon  which  the 
owners  were  authorized  to  construct  a  shed.  The  permit,  how- 
ever, provided  that  it  should  be  of  no  force  or  effect  unless  the 
owner  should  file  with  the  department  a  written  agreement  that  in 
the  event  that  the  commissioner  of  docks  should  decide  that  said 
pier  is  needed  for  the  improvement  of  the  water  front,  that  tlien 
and  in  such  case  no  additional  item  of  value  should  be  claimed  or 
allowed  by  reason  of  the  erection  of  the  shed  upon  said  pier,  and 
no  additional  item  of  value  should  be  allowed  beyond  the  value  of 
the  pier  if  no  shed  had  been  erected  thereon  in  any  proceedings 
instituted  for  the  acquisition  of  said  property  either  by  purchase  or 
condemnation.  The  condition  was  that  the  license  should  be  of  no 
force  or  effect  unless  the  owner  of'  the  pier  should  make  an  agree- 
ment with  the  dock  department  and  when  lie  made  such  an  agree- 
ment then  the  condition  was  complied  with  and  tiie  license  became 
effective,  the  owner's  right  to  erect  a  shed  upon  the  pier  became 
absolute,  and  under  the  section  of  the  charter  above  referred  to  the 
shed  upon  the  pier  became  a  lawful  structure  and  the  pier  one  to 
which  the  right  to  shed  was  appurtenant.  The  license  once  having 
been  granted  and  its  condition  accepted  by  the  owner  neither  the 
dock  department  nor  any  other  municipal  authority  had  the  right  to 
compel  the  owner  to  remove  the  shed  or  prevent  him  from  main- 
taining it  as  a  shedded  pier.  So  I  think  the  pier  became  one  witli  a 
right  to  construct  and  maintain  a  shed  without  any  restriction  or 
condition  annexed  to  it.  The  owner  of  the  pier  had,  however, 
made  an  agreement  with  the  department  of  docks  which  was  based 
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upon  a  good  consideration  and  which  was  enforcible,  but  as  I  read  it 
there  was  nothing  in  that  agreement  that  justified  the  commissioners 
in  treating  this  pier  as  one  to  which  there  was  no  right  to  shed 
attached.  The  owner  of  the  pier  agreed  that  if  tlie  commissioner 
of  docks  should  decide  that  said  pier  was  needed  for  the  improve- 
ment of  the  water  front,  that  no  additional  item  of  vahie  should  bo 
claimed  or  allowed  by  reason  of  the  erection  of  the  said  shed  on 
said  pier,  and  that  no  item  of  value  should  be  claimed  or  allowed 
beyond  the  value  of  the  pier  if  no  shed  had  been  erected  thereon  in 
any  proceeding  instituted  for  the  acquisition  of  said  property  either 
by  purchase  or  condemnation. 

It  seems  to  me  that  this  agreement  related  solely  to  the  value  of 
the  structure  erected  on  the  pier  and  was  in  no  sense  a  condition 
which  affected  the  value  of  the  pier  as  one  to  which  a  shedding 
right  was  appurtenant.  There  was  to  be  no  additional  item  of 
value  claimed  or  allowed  by  reason  of  the  erection  of  the  shed  upon 
the  pier.  It  seems  to  me  that  this  agreement  related  to  an  award 
for  the  value  of  the  shed  that  should  have  been  erected  upon  tlie 
pier  at  the  time  the  property  was  needed.  We  are  not  dealing  with 
a  condition  or  restriction  contained  in  the  license  but  with  an  inde- 
pendent agreement  made  between  the  commissioner  of  docks  and 
the  owner  of  the  pier,  and  we  must  construe  that  agreement  accord- 
ing to  the  language  used  and  are  not  justified  in  giving  it  a  con- 
struction which  would  largely  decrease  the  value  of  the  property 
which  the  city  is  now  proceeding  to  take  against  the  wish  of  the 
owner  for  public  use  unless  the  language  used  clearly  requires  such 
a  construction.  The  condition  imposed  upon  the  owner  of  the  pier 
by  the  license  having  been  complied  with,  upon  his  making  the 
agreement  required  by  the  commissioner,  that  license  then  became 
an  absolute  and  unrestricted  license  to  shed  the  pier,  and  that  the 
agreement  between  the  pier  owner  and  the  department  related  to 
the  claim  of  an  award  on  account  of  a  structure  erected  upon  the 
pier  and  not  upon  the  right  of  the  owner  to  be  paid  for  the  pier  as 
a  pier  with  a  right  to  shed  appurtenant  thereto. 

I  also  think  that  the  method  adopted  by  the  commissioners  of 
estimate  and  assessment  in  ascertaining  the  value  of  this  pier  was 
wrong.  What  I  think  the  pier  owner  was  entitled  to  was  the  mar- 
ket value  of  the  pier,  what  it  would  sell  for  if  sold,  and  not  a  value 
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based  upon  any  capitalization  of  the  actual  wharfage  collected  from 
the  property.  The  experts  seem  to  testify  as  to  value  not  based  upon 
its  actual  market  value,  but  as  to  what  its  value  would  be  based  upon 
the  amount  of  income  that  the  pier  owner  could  receive  from  a  mere 
collection  of  wharfage.  I  think  that  the  commissioners  should  have 
awarded  to  the  pier  owner  the  amount  that  a  sale  of  the  pier  would 
have  realized,  based  upon  market  value  and  not  upon  theories  as 
to  the  amount  of  wharfage  that  could  be  collected. 

I  also  think  that  it  was  the  duty  of  the  commissioners  to  take 
evidence  and  determine  the  value  of  the  lease  to  the  tenant  and 
make  it  an  award.  Under  the  terms  of  its  lease  it  was  provided 
that  if  the  demised  premises  should  be  taken  in  condemnation  pro- 
ceedings during  the  term  of  the  lease  that  any  award  made  therefor 
should  be  paid  to  tlie  party  of  the  first  part,  the  owners,  and  tlie 
party  of  the  second  part,  the  lessees,  should  receive  only  such 
award  as  should  be  made  in  such  proceeding  for  its  interest  in  and 
under  the  lease  and  in  the  slied  or  sheds  upon  the  premises.  What- 
ever was  the  value  of  the  tenant's  interest  it  was  entitled  to  submit 
testimony  to  the  commissioners  and  was  entitled  to  have  an  award 
made  for  that  value  whatever  it  was. 

For  these  reasons  I  dissent  from  the  affirmance  of  this  order. 

Order  affirmed,  with  costs.     Settle  order  on  notice. 


Deoauville  Automobile  Company,  Respondent,  v.  Metropolitan 

Bank,  Appellant. 

First  Department,  February  21,  1908. 

Deposition  —  commisBion  to  take  testimony  of  foreign  witnesses  — 
waiver  as  to  place  of  hearing  —  refusal  of  witnesses  to  deliver  deposi- 
tion—action stayed  to  enable  defendant  to  procure  testimony  in  due 
form  if  plaintiff  insists  upon  technical  defect. 

When  after  the  issuance  of  a  commission  to  examine  designated  and  undesignated 
witnesses  on  oral  questions  in  tlie  city  of  Paris,  France,  both  parties  appear 
by  counsel  before  the  commissioner  and  take  testimony  at  a  suburb  outside 
the  limits  of  said  city,  they  are  estopped  from  asserting  that  the  deposition 
could  only  be  taken  in  Paris. 
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When  it  appears  that  the  depositions  of  certain  witnesses  were  reduced  to  writ- 
ing and  signed  by  them  as  required  by  subdivision  2  of  section  901  of  the  Code 
of  Civil  Procedure,  but  that  the  witnesses  declined  to  deliver  the  depositions  to 
the  commissioner  unless  the  parties  stipulated  that  certain  evidence  adduced 
by  the  plaintiff  on  cross-examination  should  not  be  used  against  their  employer, 
which  stipulation  the  plaintiff  refused  to  make,  and  the  commissioner  being 
anable  to  obtain  the  originals,  returns  duplicates  of  the  depositions,  the  accu- 
racy of  which  is  unquestioned,  a  motion  to  suppress  the  depositions  made  by 
the  plaintiff  on  the  mere  technical  ground  that  the  duplicates  were  not  signed 
by  the  witnesses  should  be  denied,  where  it  appears  that  the  defendant  may 
be  forced  to  trial  and  lose  the  advantage  of  a  defense  established  by  the 
depositions. 

Under  the  circumstances  the  action  should  be  stayed  with  permission  to  the 
defendant  to  obtain  the  testimony  upon  interrogatories  with  letters  rogatory, 
if  necessary,  unless  the  plaintiff  stipulate  that  the  certified  copies  may  be  read 
in  evidence  the  same  as  if  they  had  been  duly  subscribed. 

Appeal  by  the  defendant,  the  Metropolitan  Bank,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  oflBce  of  the  clerk  of  the  county  of  New  York  on 
the  24th  day  of  January,  1908,  suppressing  the  depositions  of  Ber- 
nard Legendre  and  Alfred  Thievre,  together  with  the  exhibits 
annexed  thereto,  and  declaring  the  same  null,  void  and  of  no  force 
and  effect,  and  directing  that  they  be  not  received  in  evidence  on 
the  trial  of  the  issues  herein. 

jE  O.  Crawler/j  for  the  appellant. 

Frederick  S.  Randall^  for  the  respondent. 

Lauohlin,  J. : 

On  a  former  appeal  herein  this  court  aflSrmed  an  order,  granted 
on  the  application  of  the  defendant,  for  a  commission  to  examine 
certain  designated  witnesses  and  others  not  designated,  on  oral  ques- 
tions, in  the  city  of  Paris,  France,  (122  App.  Div.  923).  The  plain- 
tiff is  a  domestic  business  corporation  and  the  defendant  is  a 
domestic  banking  corporation  and  the  successor  to  the  National 
Shoe  and  Leather  Bank.  It  appears  by  the  complaint  in  the  rec- 
ord on  the  former  appeal  that  the  plaintiff  seeks  to  recover,  on  two 
counts,  the  amount  of  two  items  of  money  delivered  to  the  defend- 
ant's predecessor  to  transmit  the  equivalent  thereof  in  francs  to 
the  plaintiff's  agent  in  Paris,  together  with  interest  thereon.  One 
item  is  for  $2,912.14,  alleged  to  have  been  delivered  on  the  24:th 
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day  of  February,  1906,  and  the  other  item  is  $1,554:.89,  alleged  to 
have  been  delivered  on  the  twenty-sixth  day  of  the  same  month. 
The  plaintiflE  alleges  that  the  money  was  not  transmitted  and  deliv- 
ered  to  its  agent.     The  defendant  admitted  the  receipt  of  tlie 
money  for  transmission,  as  alleged,  bat  for  separate  defenses  alleged, 
in  substance,  that  the  equivalent  in  francs  of  the  money  so  deliv- 
ered to  it  by  the  plaintiff  was  transmitted  to  Paris  and  delivered  to 
the  Establishment  Decauville  "as  the  authorized  representative  and 
for  the  account  of  the  plaintiff ;   and  that  the  plaintiff,  with  full 
knowledge  of  the  facts  and  circumstances,  ratified  and  confirmed  said 
delivery  and  accepted  the  same  as  performance  by  the  defendant, 
and  received  and  retained  the  credit  therefor ; "  that  plaintiff  failed 
to  give  the  defendant  proper  instruptions  to  enable  it  to  identify  tlie 
agent  and  representative  of  the  plaintiff  in  Paris  to  whom  it  was 
desired  that  the  money  should  be  delivered,  and  that,  in  the  exer- 
cise of  due  diligence,  defendant  delivered  it  to  said  Establishment 
Decauville  and  that  the  plaintiff  accepted  the  delivery.     On  the 
affirmance  by  this  court  of  the  order  for  the  commission,  it  was 
duly  issued  to  one  Frederic  Allain,  to  examine  four  designated  offi- 
cers or  employees  of  the   Societe   Nouvelle  des  Etablisseraents 
Decauville  Aine  of  Paris,  France,  or  any  of  them,  and  such  other 
persons  as  were  then  or  formerly  officers  or  employees  of  said 
societe  as  might  be  produced  before  him  by  either  party  as  witnesses 
herein.     The  motion  for  the  suppression  of  the  depositions  of  the 
two  witnesses  was  made  upon  the  grounds,  ^r^^,  tiiat  their  testimony 
was  not  taken  in  the  city  of  Paris,  and,  secondly^  that  they  had  not 
signed  the  depositions. 

It  appears  by  the  record  that  each  party  was  represented  by 
counsel  before  the  commissioner,  and  that  the  testimony  of  these 
witnesses  was  taken  at  Petit-Bourg,  a  suburb  of  Paris,  within  an 
hour's  ride  by  train,  where  the  plant  of  said  societe  was  located,  and 
ixursuant  to  an  arrangement  made  between  the  commissioner  and 
counsel,  on  account  of  the  inability  of  the  witnesses  to  come  to  the 
city.  The  plaintiff,  having  participated  in  the  examination  without 
the  limits  of  the  city  of  Paris,  and  having  through  its  counsel 
assented  thereto,  should  now  be  estopped  from  claiming  that  the 
depositions  could  only  have  been  taken  in  Paris. 

The  second  ground  of  objection  is  technical  in  the  extreme,  in  the 
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Bense  that  on  the  facts  presented  by  tlie  record  it  has  no  merits  in 
jnstice  or  fairness,  for  it  clearly  appears  that  the  plaintiff  has  not 
been  and  cannot  be  prejudiced  in  the  least  by  the  fact  that  the  deposi- 
tions returned  do  not  bear  the  signatures  of  the  witnesses,  and 
manifestly  the  objection  has  been  interposed  with  a  view  to 
obtaining  an  undue  advantage  over  the  defendant,  and  yet 
it  presents  a  serious  question  as  to  whether  the  depositions  may  be 
received  in  evidence  upon  the  trial.  The  commission  was  issued 
pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure,  and  the 
right  of  the  defendant  to  use  the  depositions  as  evidence  probably 
depends  upon  whether  there  has  been  a  substantial  compliance  with 
the  regulations  prescribed  by  the  Legislature  for  the  execution  of 
such  a  commission.  It  is  provided  in  section  901,  subdivision  2,  of 
the  Code  of  Civil  Procedure  that  the  commissioner  must  reduce  the 
examination  of  each  witness  to  writing,  or  cause  it  to  be  reduced  to 
writing,  by  a  disinterested  person,  and  that  after  it  has  been  care- 
fully read  to  or  by  the  witness,  it  must  be  subscribed  by  the  witness. 
It  appears  that  these  witnesses  were  duly  sworn  and  examined  by 
the  commissioner  and  by  counsel  for  each  party,  and  that  their 
examination  was  duly  reduced  to  writing  in  accordance  with  the 
requirements  of  this  provision,  and  was  subscribed  by  the  witnesses 
after  they  had  read  it,  but  that  the  witnesses  declined  to  deliver  the 
depositions  which  they  had  thus  subscribed  to  the  commissioner  on 
account  of  evidence  contained  therein  with  respect  to  certain  ^'mag- 
netos," given  in  answer  to  questions  propounded  by  counsel  for 
the  plaintiff  on  cross-examination,  imless  the  parties  stipulated  that 
such  evidence  should  not  be  used  against  their  employer,  the  said 
societe,  "  should  there  ever  be  an  action  brought  subsequently  in 
the  French  courts  against  that  company."  It  appears  that  the  com- 
missioner thereupon  held  the  matter  open  until  the  counsel  for  the 
respective  parties  could  communicate  with  the  attorneys  of  record, 
to  ascertain  whether  they  might  make  the  stipulation  requested  by 
the  witnesses.  The  attorneys  of  record  were  cabled  accordingly, 
and  the  attorneys  for  the  defendant  authorized  their  local  counsel  in 
Paris  to  give  the  stipulation,  but  the  attorneys  for  the  plaintiff 
declined.  The  witnesses  persisted  in  their  refusal  to  deliver  the 
signed  depositions  witliout  the  stipulation,  and  the  commissioner 
App.  Diy.— Vol.  CXXIV.        81 
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thereupon  returned  the  commission  with  a  duplicate  of  the  testi- 
mony given  by  each  witness,  duly  certified  by  him  to  be  a  dupli- 
cate.    It  further  appears  that  the  attorneys  for  the ^Zain^i^ received 
from  their  local  counsel  in  Paris,  who  attended  and  conducted  the 
examination  of  the  witnesses,  a  duplicate  of  the  testimony  given  by 
these  witnesses ;  and  it  stands  undisputed  on  the  record  that  the 
testimony  thus  returned  by  tlie  commissioner  is  a  transcript  of  the 
testimony  given  by  the  witnesses  and  a  correct  copy  of  the  depo- 
sitions subscribed  by  them.     It  further  appears  that  the  testimonj-  of 
these  witnesses  is  necessary  and  material  to  the  defense  and  that, 
with  the  testimony  of  other  witnesses,  whose  depositions  were  duly 
signed  and  returned)  it  tends  to  show  that  the  equivalent  of  the 
money  to  recover  which  this  action  was  brought  was  duly  transmit- 
ted and  delivered  to  said  societe,  to  which  the  plaintiff  was  at  that 
time  indebted  for  nearly  that  amount;  that  said  societe  gave  the 
plaintiff  credit  for  the  entire  amount  thus  transmitted,  and  issued 
and  delivered  to  the  plaintiff's  agent  and  representative  in  Paris  a 
statement  of  the  account  in  detail  on  the  3d  day  of  March,  1906, 
expressly  giving  the  plaintiff  credit  thereon  for  the  amounts  thus 
transmitted  and  showing  a  balance  of  account  in  favor  of  the  plain- 
tiff of  471.15  francs,  which  the  statement  showed  was  held  subject 
to  the  disposal  of  the  plaintiff;  that  this  statement,  presumably 
through  the  plaintiff's  agent,  reached  the  plaintiff,  and  that  by  a 
letter  under  date  of  the  18th  day  of  April,  1906,  written  by  tlie 
plaintiff  to  said  societe,  the  plaintiff  accepted   the  statement  of 
account  and  requested   a  remittance  for  said   balance  of  471.15 
francs.     The  depositions  returned  to  which  objection  is  not  made 
are  insufficient  to  establish   the  defense   without  the  depositions 
which  have  been  suppressed.     It  further  expressly  appeared  by 
this  statement  of  account  of  March  3,  1906,  that  said  societe,  in 
a  previous  statement  of  account  under  date  of  February  20,  1906, 
showing  a  balance  owing  by  the  plaintiff  to  it  of  20,715.76  francs 
had  charged  the  plaintiff  10,962  francs  as  security  for  twenty-one 
magnetos  which  were  held  by  the  plaintiff  for  the  account  of  said 
societe,  and  that  this  balance  of  account  containing  that  charge  was 
incorporated  in  the  account  of  March  3, 1906,  and  said  societe  prom- 
ised in  its  statement  of  March  3,  1906,  that  upon  the  return  of  said 
magnetos  to  it  the  said  sum  of  10,962  francs  would  be  placed  at  the 
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disposal  of  plaintiff.     The  evidence  on  account  of  which  the  witnesses 
declined  to  deliver  the  signed  depositions  related  to  transactions 
between  the  plaintiff  and  said  societe  with  respect  to  said  magnetos. 
It  was  not  proper  cross-examination.     The  plaintiff  did  not  ask  to 
make  the  witnesses  his  own  and  apparently  only  insisted  npon  the 
evidence  as  cross-examination.     Moreover,  this  evidence  was  appar- 
ently and  presumptively  irrelevant  to  the  issues,  for  if,  as  the  evi- 
dence tends  to  show,  the  plaintiff  ratified  the  payment  to  said  societe, 
thereby  accepting  the  credit  from  said  societe  for  the  moneys  tk'ans- 
mitted,  it  could  not  recall  such  ratification ;  and  whatever  riglits  it 
may  have  as  against  said  societe  with  respect  to  the  correctness  of 
the  account  in  other  particulars,  or  concerning  the  performance 
of  the  conditions  thereof,  are  matters  between  the  plaintiff  and  said 
societe  which  would  not  affect  the  defense  of  ratification  interposed 
by  the  defendant.    Furthermore,  it  would  seem  that  in  all  fairness 
the  plaintiff  should  have  given  the  stipulation  requested  by  the  wit- 
nesses, for  even  though  it  may  be  that  under  the  law  of  France  the 
testimony  of  an  employee  in  one  action  could  be  used  against  his 
employer  in  another,  which,  of  course,  would  not  be  the  case  in  our 
conrts,  the  plaintiff  had  no  right  to  seek  or  obtain  in  this  action 
evidence  to  be  used  in  another,  especially  when  it  became  apparent 
that  insistence  upon  that  course  would  jeopardize  the  right  of  the 
defendant  to  the  benefit  of  the  commission.     Its  purpose  in  insisting 
upon  that  right  apparently  was,  as  shown  by  subsequent  proceed- 
ings, to  deprive  the  defendant  of  the  evidence  tending  to  show  that 
plaintiff  has  ratified  the  payment  to  its  foreign  debtor  and  not  only 
to  obtain  the  benefit  of  the  credit  of  this  money  with  its  debtor,  but 
to  force  the  trial  of  the  issues  herein  before  defendant  is  able  to 
obtain  evidence  of  the  facts  in  such  form  that  it  may  be  used  on  the 
trial,  and  thus  obtain  judgment  virtually  by  default,  compelling  the 
defendant  to  repay  the  money  to  it. 

Doubtless,  the  learned  court,  in  suppressing  the  depositions, 
assumed  that,  in  view  of  the  attitude  of  the  witnesses,  it  would  be 
I  fotile  to  return  the  commission,  and  that  presumptively  appeal's. 
I  It  does  not  follow,  however,  that  the  depositions  should  have  been 
I  suppressed.  The  defendant  was  not  at  fault,  and  there  was  no  irreg- 
!  ularity  in  the  execution  of  the  commission.  The  commissioner 
attempted  to  conform  to  the  requirements  of  our  procedure,  but  for 
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reasons  beyond  bis  control  or  the  control  of  the  defendant,  and 
within  the  control  of  the  plaintiff,  who  persisted  improperly  in  tak- 
ing advantage  thereof,  was  unable  to  do  so.     If  the  right  of  tlie 
'defendant  to  obtain  the  testimony  of  these  witnesses  had  been 
exhausted,  the  court  should  have  allowed  the  depositions  to  stand 
and  liave  left  it  for  the  trial  court  to  rule  as  to  whether,  in  the  cir- 
cuTOStances,  the  plaintiff  should  be  estopped  from  objecting  to  the 
reading  of  the  certified  copies  of  the  depositions,  or  as  to  whether 
defendant  was  not  entitled  thereto  on  the  ground  that  they  consti- 
tuted the  best  evidence  obtainable,  and  to  enable  the  defendant  to 
obtain  the  benefit  of  a  ruling  upon  those  questions  at  the  trial  upon 
such  proof  as  it  might  be  able  to  make,  and  thereby  to  secure  the 
right  to  review  the  same  upon  appeal.     (Hewlett  v.  Woody  67  N,  Y. 
397 ;  Lincoln  v.  BatteUe^  6  Wend.  476 ;  ITeUei/  v.  Weber,  9  Abb. 
N.  C.  62 ;  Palmer  v.  Great  Western  Ins.  Co.,  47  N.  Y.  Super. 
Ct.  455 ;  Kimball  v.  Davis,  19  Wend.  437.)    It  is  not  for  us  to 
decide  upon  this  appeal  whether,  in  the  event  that  the  defend- 
ant shall  be  unable  to  obtain  the  testimony  of  these  witnesses  in 
any  other  form,  their  dopetitions  as  returned  by  the  commissioner 
may  or  may  not  be  read  in  evidence.     That  question  should  be 
decided  upon  the  trial.     It  is,  however,  sufficiently  doubtful  to 
make  it  the  duty  of  the  court  to  grant  the  defendant  in  advance  of 
the  trial  every  other  opportunity  available  to  obtain  the  testimony 
of  the  witnesses  in  such  form  that  will  insure  its  right  to  use  the 
evidence  upon  the  trial.     The  right  to  use  these  certified  copies  of 
the  depositions  may  depend  upon  the  exhaustion  of  all  remedies  to 
obtain  better  evidence.     If  the  plaintiff  persists  in  its  determination 
to  oppose  the  use  of  the  certified  copies  of  the  depositions  of  these 
witnesses  upon  the  trial,  two  other  remedies  still  remain  open  to  tlie 
defendant.    Now  that  tiie  defendant  knows  the  names  of  the  w^it- 
nesses  and  the  facts  to  which  they  will  testify,  it  may  have  a  com- 
mission on  interrogatories,  and  on  the  settlement  of  the  interroga- 
tories the  court  may  be  able  so  to  confine  and  limit  the  evidence  that 
it  will  seem  probable  that  the  witnesses  will  not  object  to  testifying 
and  subscribing  their  depositions,  and  if  it  shall  appear  to  the  court 
on  the  settlement  of  the  interrogatories  that  plaintiff  should  be  per- 
mitted by  cross-interrogatories  to  question  the  witnesses  concerning 
the  magnetos,  then  the  court  on  settling  the  interrogatories  may 
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direct  that  letters  rogatory  issue,  instead  of  a  commission,  nnder 
which  the  conrt  in  France  would  doubtless,  through  comity  and  by 
the  law  of  nations,  compel  the  witnesses  to  testify  in  a  manner  that 
would  enable  the  defendant  to  use  their  testimony.  (Code  Civ. 
Proc.  §  913;  Nichols  K  Y.  Practice,  §  1332;  6  Ency.  PL  & 
Pr.  497,  498;  13  Cyc.  892;  1  Greenl.  Er.  [14th  ed.]  §  320.)  It 
would  seem  from  the  decision  in  Fronde  v.  Fronde  (3  T.  &  C.  79) 
that  the  rule  was  formerly  that  the  courts  of  France  will  not  enforce 
the  execution  of  commissions  to  take  the  depositions  of  witnesses  in 
that  country,  but  that  they  probably  do  act  under  letters  rogatory ; 
and  it  appears  by  affidavit,  and  is  not  controverted,  that  the  courts 
of  France  are  still  without  authority  to  compel  witnesses  to  testify 
under  a  commission  issued  from  a  foreign  jurisdiction.  In  such 
cases  courts  have  inherent  power  to  issue  letters  rogatory,  and  we 
now  have  express  statutory  authority  nnder  section  913  of  the  Code 
of  Civil  Procedure  to  thus  obtain  the  testimony  of  witnesses  where 
their  testimony  cannot  be  obtained  by  commission ;  but  owing  to 
the  fact  that  the  law  of  the  foreign  jurisdiction  then  governs  with 
respect  to  the  taking  of  the  testimony,  the  remedy  is  only  resorted 
to  in  cases  of  necessity.  ( Union  Square  Bank  v.  Reichmann^  9 
App.  Div.  596 ;  6  Ency.  PI.  &  Pr.  9upra  ;  13  Cyc.  supra) 

If  the  plaintiff  be  so  anxious  for  a  trial  on  the  merits,  as  it  appears 
to  be  with  this  evidence  excluded,  it  may  obtain  the  same  at  once 
by  stipulating  to  give  the  defendant  the  benefit  of  this  testimony  ; 
but  if  its  desire  for  a  speedy  trial  is  founded  upon  or  stimulated  by 
the  hope  thereby  to  obtain  an  undue  advantage  over  the  defendant 
bj  preventing  it  from  proving  the  facts  upon  which  its  defense  is 
based  and  of  which,  whatever  they  be,  the  plaintiff  must  have  full 
knowledge,  it  is^  the  duty  of  the  court,  in  the  interests  of  justice, 
to  stay  the  trial  until  the  evidence  may  be  obtained  in  such  form 
that  it  may  be  read  upon  the  tnal  as  matter  of  right. 

On  both  parties  being  before  the  court  on  the  motion  to  suppress 
the  depositions,  and  on  the  facts  appearing,  we  are  of  opinion  that 
the  court  should  have  denied  the  motion,  and  should  have  directed 
that  a  commission  issue  to  take  the  testimony  of  those  witnesses  on 
interrogatories,  or  that  letters  rogatory  issue,  as  may  be  determined 
by  the  court  on  settlement  of  the  interrogatories.  "What  the  court 
at  Special  Term  should  have  done  this  court  may  now  do.     Ordi- 
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narily  a  stay  should  not  bo  granted  for  a  longer  period  than  it  has 
been  applied  for,  and  no  formal  motion  having  been  made  by 
defendant  for  a  stay  at  the  time  plaintiff  moved  to  suppress  the 
depositions,  the  Special  Term  cannot  be  said  to  have  erred  in  not 
granting  a  stay ;  but  in  this  case,  the  efforts  of  the  plaintiff  to  obtain 
an  opportunity  to  move  this  case  for  trial  before  the  defendant  is 
able  to  obtain  the  evidence  of  the  transactions  between  the  plaintiff 
and  its  foreign  debtor,  to  whom  the  money  was  paid,  which  ren- 
dered it  necessary  for  this  court  to  grant  a  stay  pending  the  appeal, 
seem  quite  unusual  and  extraordinary  and  indicate  that  a  judgment 
might  be  taken  by  default  against  the  defendant  before  it  would  be 
able  to  prepare  jnotion  papers  and  obtain  a  stay  after  the  decision 
of  this  appeal;  and  to  obviate  further  unnecessary  expenses  and 
appeals,  we  deem  it  proper  to  extend  the  stay  granted  by  the  court 
pending  the  appeal. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  the  motion  denied,  with  ten  dollars 
costs,  and  that  an  order  in  favor  of  the  defendant  for  a  commission  to 
take  the  testimony  of  these  witnesses  be  granted,  on  interrogatories 
to  be  annpxed  thereto,  in  case  it  shall  be  decided  on  the  settlement 
of  the  interrogatories  to  exclude  questions  with  respect  to  the 
magnetos,  but  if  such  questions  be  allowed  to  stand,  that  then  let- 
ters rogatory  issue  as  prescribed  by  section  913  of  the  Code  of 
Civil  Procedure,  without  costs,  and  staying  the  trial  of  the  issues 
until  the  defendant  shall  be  able  to  obtain  the  testimony  of  tlic  wit- 
nesses in  due  form  for  use  upon  the  trial,  unless  plaintiff  shall  file 
within  five  days  a  stipulation  that  the  certified  copies  of  the  deposi- 
tions returned  by  the  commissioner  may  be  read  in  evidence  upon 
the  trial  as  if  they  had  been  duly  subscribed  by  the  witnesses,  with 
leave  to  the  plaintiff  to  move  to  vacate  the  stay  for  failure  of  the 
defendant  to  proceed  with  due  diligence. 

Patterson,  P.  J.,  Ingraham,  Clarke  and  Houghton,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs,  and  order  directed  as  indicated 
in  opinion.     Settle  order  on  notice. 
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Joseph  D.  Hart,  Respondent,  v.  Jacob  Cram,  Appellant. 

First  Department.  February  21,  1908. 

Practice  —judgment  by  defatilt  opened. 

Defendant's  default  in  an  action  to  recover  for  legal  services  rendered,  opened 
with  leave  to  plead,  upon  payment  of  costs  imposed  under  a  former  order  and 
disbursements  on  entering  Judgment,  with  ten  dollars  costs  of  motion,  the 
judgment  to  stand  as  security  for  any  recovery  by  the  plaintiff. 

Appeal  by  the  defendant,  Jacob  Cram,  from  an  order  of  tbe 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  26th 
day  of  November,  1907,  denying  the  defendant's  motion  to  vacate 
an  order  which  denied  his  motion  to  set  aside  a  judgment  entered 
against  him  by  default,  unless  he  paid  fifteen  dollars  costs  before 
notice  of  trial  and  ten  dollars  costs  of  motion  within  five  days,  and 
for  leave  to  renew  said  motion  and  to  open  his  default  and  to  vacate 
the  judgment. 

Sidney  Harris  [  William  S.  WoodhvU  with  him  on  the  brief], 
for  the  appellant. 

David  Tiniy  for  the  respondent. 

Lauohuk,  J. : 

The  plaintiff  is  an  attorney  and  counselor,  and  he  brought  this 
action  to  recover  $20,000  for  legal  services  alleged  to  have  been 
performed  for  the  defendant.  Tlie  defendant  failed  to  appear  and 
judgment  was  taken  against  him  by  default  on  the  15th  day  of 
January,  1904,  for  the  sum  of  $20,000  damages  and  $89.85  costs. 
The  moving  papers  tend  to  show  that  the  defendant  was  unable  to 
comply  with  the  conditions  of  a  prior  order  opening  tlie  default, 
and  of  the  order  which  he  seeks  to  vacate.  He  does  not  show 
proper  diligence  in  making  the  motion,  but  he  does  show  that  he 
was  not  indebted  to  the  plaintiff  for  legal  services,  and  that  there 
was  no  ground  for  the  recovery  of  the  judgment.  His  affidavit  in 
this  respect  is  not  met  by  the  plaintiff,  who,  instead  of  showing 
justification  for  this  large  judgment  against  his  client,  otherwise 
than  by  alleged  admissions  of  the  latter,  indulges  in  improper  state- 
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merits  reflecting  seriously  on  the  morals  of  his  client,  apparently 
npon  the  theory  of  contradicting  his  affidavit  that  he  was  without 
means  to  pay  the  expenses  incident  to  opening  the  default.  The 
immorality  of  the  defendant  is  no  justification  for  holding  an 
unconscionable  judgment  against  him. 

It  follows  that  the  order  should  be  reversed,  but  without  costs  or 
disbursements,  and  motion  to  vacate  order  and  for  leave  to  renew 
motion  granted  and  default  opened  and  leave  granted  defendant  to 
plead  within  ten  days  upon  payment  of  twenty-five  dollars  costs 
imposed  under  the  former  order,  the  disbursements  on  entering  the 
judgment  and  ten  dollars  costs  of  the  motion,  the  judgment  to  stand 
as  security  for  any  recovery  herein  by  plaintiff. 

Pattbrson,  P.  J.,  Ingbaham,  Clabke  and  Houghton,  JJ., 
concurred. 

Order  reversed,  without  costs,  and  motion  granted  on  the  terms 
stated  in  opinion.     Settle  order  on  notice. 


Caroline  Glasgow,   Respondent,  v.  John  Jordan  and  John  L. 
Jordan,  Appellants. 

First  Department.  February  21,  1908. 

Kegligence  —  collapse  of  buildizigr  —  erroneous  charge. 

In  an  action  to  recover  against  a  sub-con  tractor  for  injuries  to  a  pedestrian 
caused  by  the  collapse  of  a  building  under  construction,  it  is  error  to  refuse 
to  charge  that  the  jury  cannot  *' predicate  negligence  against  the  defendant'* 
in  respect  to  the  manner  of  digging  a  pit  in  the  cellar  and  other  acts,  where 
the  undisputed  evidence  shows  that  none  of  the  acts  contributed  to  the  collapse 
of  the  building. 

Appeal  by  the  defendants,  John  Jordan  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  tlie  county  of  New  York  on  the  1st  day  of 
July,  1907,  npon  the  verdict  of  a  jury  for  $750,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  20th  day  of  August,  1907» 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 
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Charles  C.  Nodal  {Frederick  J.  Swift  with  liim  on  the  brief], 
I  for  the  appellants. 

j  J,  JT.  OrossmaUy  for  the  respondent. 

I  Laughlik,  J. : 

I  This  is  an  action  to  recover  damages  for  injuries  received  by  the 

I  plaintiff  on  the  13th  day  of  April,  1904,  while  walking  sontherly 

on  the  westerly  side  of  Eighth  avenue,  crossing  West  Thirty-fifth 
I  street,  caused  by  material  falling  from  tiie  building  on  the  north- 

I  westerly  corner  of  Eighth  avenue  and  Thirty-fifth  street,  the  sonth- 

I  easterly  corner  and  easterly  wall  of  which  collapsed  while  she  was 

j  passing.     The  building  was  occupied  as  a  hotel  by  one  William  T. 

'  Hallinan.     It  appears  that  on  the  4th  day  of  March,  1904,  Halli- 

nan  entered  into  a  contract  in  writing  with  ^^  Chas.  Derleth  Co., 
Jacob  Froehlich,Prop.j"  in  and  by  which  certain  changes,  alterations, 
additions  and  improvements  therein  specified  were  to  be  made  in 
and  about  the  building,  for  the  consideration  of  $5,500.  The  gen- 
eral contractor  proceeded  with  the  work  and  sublet  to  the  defend- 
ants for  the  consideration  of  $995  certain  mason  work,  excavating, 
concrete  work  and  carpenter  work,  consisting  of  putting  in  "about 
40  new  beams  on  1st  floor,"  and  certain  other  specified  work  not 
material  to  the  decision  of  the  appeal.  Down  to  tlie  time  of  the 
accident  the  defendants  had  done  some  work  towards  the  i-ear  of 
the  building  which  conld  in  no  manner  have  affected  the  stability 
of  the  structure  and  they  had  put  in  part  of  the  floor  beams.  At 
the  southeasterly  corner  the  building  was  supported  by  an  iron  pil- 
I  lar  resting  upon  a  granite  block  placed  on  a  brick  pier.     The  build- 

ing fronted  on  Eighth  avenue.  It  was  eighteen  feet  in  width  on 
Eighth  avenue  and  sixty  feet  in  depth  on  Thirty-fifth  street.  When 
the  defendants  came  to  the  premises  to  perforin  their  work,  the  first 
story  front  of  the  building  had  been  removed.  The  evidence  tends 
to  show  that  the  brick  pier  supporting  the  granite  block  and  iron 
pillar  crumbled  and  gave  way  at  the  top,  permitting  the  granite  block 
to  slide  off  and  the  pillar  to  fall,  which  let  down  the  upper  stories  of 
the  front  wall.  The  floor  beams  ran  northerly  and  southerly.  They 
rested  at  either  end  on  the  foundation  wall.  The  floor  timbei*s  fur- 
nished no  part  of  the  structural  support  of  the  building.  They  were 
merely  designed  to  support  the  floor.    The  defendants  removed  the 
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ground  floor  and,  commencing  at  the  westerly  end  of  the  building, 
inserted  new  floor  timbers  in  place  of  the  old  where  necessarj*.  When 
in  the  performance  of  this  work  they  had  inserted  all  but  about  six  of 
the  floor  timbers  they  were  obliged  to  suspend  work  near  tlie  Eighth 
avenue  front  on  account  of  the  position  of  certain  gas  pipes  until 
the  location  thereof  was  changed,  and  ihcy  did  not  resume  this 
work  until  after  the  accident.  There  is  a  suggestion  in  the  evidence 
that  probably  the  support  of  the  iron  column  was  weakened  by  the 
I'emoval  of  the  stone  flagging  constituting  the  sidewalk,  which  appar- 
ently rested  against  the  bricks  and  afforded  some  support  thereto; 
but  it  does  not  satisfactorily  appear  either  that  the  removal  of  the 
sidewalk  was  part  of  the  work  of  the  defendants  or  that  it  was 
removed  by  their  employees,  although  the  intimation  is  that  it  was 
removed  by  the  two  workmen  employed  by  a  contractor  not  engaged 
on  this  work  who  sent  them  to  the  premises  at  the  request  of  the 
foreman  of  the  defendants  on  the  representation  that  the  foreman  of 
the  geneml  contractor  desired  their  services.  Although  it  does  not 
definitely  appear  just  what  these  two  men  did,  it  does  appear  that 
the  defendants  paid  them  for  the  time  occupied  in  doing  the  work 
to  which  they  were  assigned  on  these  premises.  The  evidence  con- 
necting the  defendants  with  responsibility  for  the  fall  of  this  structure 
is  slight,  and  it  may  be  that  it  was  insuflicient  to  call  upon  them  for 
an  explanation.  They  did  not  take  the  stand  or  oflfer  any  evidence 
in  explanation  of  their  paying  the  wages  of  the  two  men  who  may 
have  removed  the  walk.  The  defendants  moved  for  a  dismissal  of 
the  complaint  at  the  close  of  plaintiffs  evidence,  and  on  the  denial 
of  their  motion  they  excepted  and  the  case  was  submitted  to  the 
jury.  At  the  close  of  the  main  charge,  counsel  for  the  defendants 
requested  the  court  to  instruct  the  jury  that  they  would  not  be  war- 
ranted in  rendering  a  verdict  in  favor  of  the  plaintiff  upon  the 
theory  that  the  defendants  were  guilty  of  negligence  *'in  the  man- 
ner in  which  they  removed  or  placed  the  beams  on  the  first  floor." 
This  request  was  declined  and  an  exception  was  duly  taken.  He 
also  requested  the  court  to  instruct  the  jury  that  they  could  not  pi-e- 
dicate  negligence  against  the  defendants  with  respect  to  the  manner 
of  doing  the  work  of  digging  a  pit  in  the  cellar  some  thirty  feet 
back  of  the  front  of  the  building  or  in  doing  certain  work  in  refer- 
ence to  a  toilet.     These  requests  were  also  refused  and  like  excep- 
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tions  were  taken.  Tlie  undisputed  evidence  sliows  that  none  of 
these  matters  would  have  contributed  to  the  collapse  of  tlie  building. 
These  exceptions  require  reversal,  and  it  is,  therefore,  unnecessary  to 
decide  whetlier  the  evidence  was  sufficient  to  take  the  case  to  the 
jury  or  wliether  the  court  also  erred  in  refusing  an  instruction  that 
the  evidence  did  not  warrant  a  finding  that  the  defendants  removed 
the  sidewalk. 

It  follows  that  the  order  and  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellants  to  abide  tl\e  event. 

Pattekson,  p.  J.,  IxGRAHAM,  Clarke  and  Houghton,  JJ., 
concurred. 

Inobahah,  J.  (concurring) : 

I  concur  with  Mr.  Justice  Laughlin,  but  I  do  not  want  to  be 
considered  as  intimating  that  there  was  any  evidence  to  take  this 
case  to  the  jury,  as  it  seems  to  me  that  there  was  not  a  particle  of 
evidence  to  justify  a  finding  that  the  defendants  or  their  employees 
were  responsible  for  this  accident. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellants 
to  abide  event. 


OsoAB  Bluemneb,  Appellant,  v.  Michael  J.  Garvin,  Respondent. 

First  Department,  February  21,  1908. 

Piractice — amendment  of  complaint    after  reversal    of  judgment   for 

plaintiff. 

Where  a  plaintifF  suing  under  a  complaint  alleging  an  express  agreement  to 
"fairly  share  with  plaintiff"  commissions  received  as  architect,  has  testi- 
fied that  a  fair  share  of  the  commissions  would  be  one-half,  and  a  judgment  in 
his  favor  has  been  reversed  npon  the  ground  that  the  express  contract  was  void 
for  indefiniteness,  the  plaintiff  will  not  be  allowed  to  amend  so  as  to  set  out  an 
express  agreement  to  pay  one-half  of  the  commissions  received. 

But  although  the  plaintiff  in  the  original  complaint  alleged  a  claim  on  quantum 
meruit,  which  he  retains  in  the  proposed  amended  complaint,  he  should  be 
allowed  to  amend  by  setting  out  an  additional  count  on  quantum  meruit  claim- 
ing an  increased  amount  by  reason  of  items  of  service  not  stated  in  the  original 
complaint.  Although  he  cannot  recover  under  both  counts  for  quantum 
meruit,  that  is  a  matter  for  the  trial  court  when  the  evidence  is  all  before  it. 
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Appeal  by  the  plaintiif,  Oscar  Bluemner,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  20th 
day  of  January,  1908,  denying  the  plaintiff's  motion  for  leave  to 
serve  an  amended  complaint  herein. 

Isaac  -ZT.  Miller^  for  the  appellant. 

John  P.  Everetty  for  the  respondent. 

Lauohun,  J. : 

The  original  complaint  contains  two  counts,  one  to  recover 
$20,000  on  an  express  agreement  by  which  it  is  alleged  the  defend- 
ant agreed  to  associate  the  plaintiff  with  him  as  architect  for  the 
Bronx  I>orough  court  house,  and  to  "fairly  share  with  plaintiff 
the  commissions  received  by  defendant  on  account  of"  the  latter's 
contract  with  the  city  of  New  York  as  architect  for  said  building, 
and  another  to  recover  $10,000  for  the  plaintiff's  services  as  an 
architect  "in  forming,  devising  and  drawing  sketches  and  plans  for 
the  erection  "  of  said  court  house,  but  the  whole  amount  demanded 
was  $20,000.  Upon  the  trial  the  plaintiff  confined  his  evidence  to 
the  iirst  count.  He  showed  that  the  defendant  received  $40,000 
from  the  city  for  his  services  as  architect  in  the  premises  and 
claimed  that  a  fair  share  thereof,  which  was  the  contract  as  testified 
to  by  him,  was  one-half  of  that  amount.  He  recovered  on  that 
theory,  but  on  appeal  this  court  reversed  the  judgment  and  granted 
a  new  trial  upon  the  ground  that  the  express  contract  was  void  for 
indefiniteness.  (120  App.  Div.  29.)  In  the  proposed  amended 
complaint  the  first  count  is  amended  by  alleging  that  the  agreement 
was  to  pay  the  plaintiff  one-half  the  amount  received  by  the  defend- 
ant from  the  city.  We  are  of  opinion  that  the  court  properly 
denied  the  motion  in  so  far  as  it  involved  an  amendment  of  the  first 
count.  The  plaintiff,  having  alleged  that  the  agreement  was  io 
pay  «  yiitV  share  and  iiaving  so  testified,  should  not  now  be  per- 
mitted to  amend  in  order  to  enable  him  to  change  his  testimony 
and  recover  on  a  definite  contract.  The  facts  shown  by  the  mov- 
ing papers,  however,  indicate  that  the  plaintiff  rendered  valuable 
services  to  the  defendant,  not  merely  in  preparing  the  sketcli, 
design  and  drawings,  but  also  in  originating  them  and  with  respect 
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to  securing  the  contract  for  wliich  he  could  not  recover  under  the 
second  count.  The  proposed  amended  complaint  incorporates  the 
quantum  ineruit  count  of  the  original  complaint  as  a  third  count 
and  contains  as  a  second  count  allegations  to  the  effect  that  the 
plaintiff  and  defendant  entered  into  an  agreement  bj  which  the 
fonner  undertook  and  agreed  to  design  and  prepare  plans  which 
should  meet  the  requirements  of  and  be  approved  by  the  municipal 
art  commission  of  the  city  of  New  York,  it  being  understood  that 
the  plaintiff's  compensation  was  to  depend  upon  such  approval; 
and  he  performed  the  contract  and  secured  the  approval  of  the  art 
commission  which  enabled  the  defendant  to  obtain  the  contract 
from  the  city  whereby  he  received  from  the  city  the  sum  of  $40,000, 
and  that  the  services  of  the  plaintiff  were  reasonably  worth  the  sum 
of  $20,000.  It  doubtless  includes  the  services  for  which  a  recov- 
ery was  sought  in  the  qitantuni  meruit  count  of  the  original  com- 
plaint, but  as  has  been  seen  it  embraces  other  items  of  services  and 
elements  of  damages.  A  recovery  may  not  be  had  under  both 
counts,  but  that  is  a  matter  to  be  taken  care  of  on  the  trial  when 
the  evidence  is  all  before  the  court.  We  are  of  opinion,  therefore, 
that  plaintiff  should  have  been  permitted  to  set  up  this  cause  of 
action. 

It  follows,  therefore,  that  the  order  should  be  reversed,  and 
motion  to  serve  an  amended  complaint  granted,  the  proposed 
amended  complaint,  however,  not  to  stand  as  served,  but  plaintiff 
to  be  at  liberty  within  ten  days  to  serve  an  amended  complaint 
incorporating  the  iii*st  count  as  in  the  original  complaint,  and  the 
second  and  third  counts  as  in  the  proposed  amended  complaint, 
without  costs  of  the  appeal  and  on  condition  that  plaintiff  pay  all 
costs  of  the  action  to  date  and  ten  dollars  costs  of  the  motion. 

Patterson,  P.  J.,  Inqraham,  Clarke  and  Houghton,  JJ., 
concurred. 

Order  reversed  and  motion  granted  to  the  extent  and  on  the 
conditions  stated  in  opinion.     Settle  order  on  notice. 
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Samuel   Weltmaij  and  Isaac  Pollack,   Respondents,   v.   Louis 
Kotlab,  Appellant. 

Second  Department,  February  28.  1908. 
Evidence  —  agency  —  declarations  of  agent. 
An  agency  cannot  be  proved  by  the  declarations  of  the  agent. 

Appeal  by  the  defendant,  Louis  Kotlar,  from  a  jndginent  of  the 
Municipal  Court  of  the  city  of  New  York,  borongh  of  Brooklyn, 
in  favor  of  the  plaintiffs,  rendered  on  the  27th  day  of  March, 
1907. 

Max  Salomon^  for  the  appellant. 

Stone  cfe  ChugeTTnaUy  for  the  respondents. 

Peb  Curiam  : 

The  plaintiffs  have  recovered  a  judgment  for  use  and  occnpation 
of  certain  premises.  Rotheuberg  was  the  original  tenant. of  the 
premises  as  a  shopkeeper,  and  the  theory  of  the  plaintiffs  is  that 
the  defendant  took  his  place.  There  is  no  proof  of  any  dealings 
of  any  kind  between  the  plaintiffs  and  the  defendant,  but  the  plain- 
tiffs rely  upon  certain  declarations  made  to  their  agent  by  Rothen- 
berg  as  to  his  agency  for  the  defendant  and  his  promise  as  such 
agent.  But  agency  cannot  be  proved  by  the  declarations  of  the 
agent,  and  the  defendant's  objection  and  exception  to  this  testimony 
was  well  taken.  The  plaintiffs  insist,  however,  that  this  testimony 
was  made  competent  because  they  read  in  evidence  a  certain  agree- 
ment of  record  between  Rotheuberg  and  the  defendant,  whereby 
such  agency  was  established.  But  the  agreement  must  be  read  as  a 
mortgage  of  the  stock  in  trade  of  Rotheuberg  as  security  for  a  loan, 
with  the  further  provision  that  Rotheuberg  may  continue  his  busi- 
ness, sell  the  stock,  account  therefor  and  deduct  a  certain  amount 
weekly  from  the  sales  for  his  livhig  expenses.  It  is  true  that  tlio 
agreement  contains  a  provision  that  the  mortgagee  at  any  time  may 
go  into  possession,  but  the  proof  is  not  sufficient  to  establish  that 
the  defendant  ever  went  into  possession  so  as  to  be<5ome  liable  to 
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the  plaintiffs  for  use  and  occupation  of  the  pretnises.  For  these 
reasons  tlie  judgment  must  be  revei'sed  and  a  new  trial  be  ordered, 
with  costs  to  abide  the  event. 

Woodward,  Jknks,  Gaynob  and  Rich,  JJ.,  concurred  ;  Hooker, 
J.,  dissented. 

Judgment  of  the  Municipal   Court  reversed   and  a  new   trial 
ordered,  costs  to  abide  the  event. 


Emily  Wkiss,  Respondent,  v.  John  L.  Bader,  as  Administrator 

with    the    Will    Annexed,   etc.,   of    Louis    Bader,   Deceased, 

Appellant. 

Second  Department,  February  28,  1906. 

Services  rendered  to  decedent  —  failure  to  fthow  value. 

Evidence  in  an  action  brought  by  a  sister  against  tlic  estate  of  her  brother  to 

recover  for  services  rendered  as  a  nurse,  examined  and  held,  insufBcieDt  to 

establish  the  value  of  the  services. 
A  declaration  by  the  decedent  that  he  intended  to  leave  his  sister  a  certain  legacy 

by  will  is  not  cogent  evidence  of  the  actual  value  of  services  rendered  by  her 

as  a  nurse. 

Appeal  by  the  defendant,  John  L.  Bader,  as  administrator,  etc., 
from  a  judgment  of  the  Municipal  Court  of  the  city  of  New  York, 
borough  of  Brooklyn,  in  favor  of  the  plaintiff,  rendered  on  the  30th 
day  of  January,  1907. 

Frank  A.  Crowe^  for  the  appellant. 

Frederick  B.  MaerMe^  for  the  respondent. 

Per  Curiam  : 

This  is  an  action  by  sister  against  the  estate  of  her  brother  to 
recover  for  services  as  a  nuree.  The  plaintiff  elected  at  the  trial  to 
recover  on  quantum  meruit  The  jury  awarded  her  $500,  which 
was  reduced  to  $450  by  the  Municipal  Court  justice  presiding  at 
the  tnal.  We  think  that  the  evidence  for  the  plaintiff  was  not  suffi- 
cient to  establish  this  value  for  services  rendered.  The  justice  in 
his  charge  to  the  jury  very  properly  said  that  the  testimony  on  this 
subject  was  ^  slight  —  very  slight.^'     It  appears  that  the  plaintiff,  a 


Digitized  by  VjOOQIC 


496  Bayley  v.  Cubtis  Brothers  Lumber  Co. 


Second  Department,  February,  1908.  [Vol.  121 

married  woman,  did  go  to  live  with  her-  brother  and  hia  family 
when  he  was  ailing  from  the  diseases  which  finally  resulted  in  his 
death,  and  that  she  did  thereupon  render  services  about  the  honee 
and  to  him.  But  it  also  appears  that  she  had  her  keep  and  that  of 
her  child  at  his  expense,  and  that  there  were  others,  including 
nurses,  who  attended  to  the  work  about  the  house  and  to  the  care 
of  the  ill  man.  She  testifies  that  she  received  a  pi'esent  of  $50 
which  she  now  elects  to  charge  on  account.  Her  claim  as  pre- 
sented against  the  estate  is  for  $3  a  day.  This  taken  with 
her  keep  is  a  liberal  charge  when  we  consider  the  circumstances  of 
these  people,  and  the  like  services  of  others  in  the  house.  The 
plaintiff  relied  practically  upon  evidence  that  the  decedent  declared 
that  he  wished  his  sister  to  receive  $500,  but  the  indications  are 
that  he  was  then  considering  a  provision  for  her  in  his  will.  The 
declared  intention  of  a  testator  with  reference  to  his  sister  is  not 
cogent  evidence  of  the  actual  value  of  her  services  to  him.  While 
it  is  not  entirely  clear  that  any  claim  was  established  by  the  ''  very 
satisfactory  evidence  "  required  in  such  cases  {Matter  of  MiUigan^ 
112  App.  Div.  375,  and  cases  cited),  we  are  not  prepared  to  say  that 
the  case  did  not  present  a  question  for  the  jury. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 

Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Judgment  and  order  of  the  Municipal  Court  reversed  and  new 
trial  ordered,  costs  to  abide  the  event. 


Andrew  Bayley,  Appellant,  v.  Curtis  Brothers   Luhber 
Company,  Respondent. 

Second  Department,  February  28,  1908. 

Negligence  —  injury    on    defective   stairway  —  conatructive    notice  ^ 
contributory  negligence. 

A  defendant  maintaining  a  building  for  the  9ale  of  lumber  who  allowed  steps 
unprotected  by  banisters  to  become  old,  cracked  and  weather-beaten,  so  that 
they  broke  under  the  weight  of  a  customer,  is  chargeable  with  constnictiTe 
notice  of  the  dangerous  condition,  and  in  an  action  to  recorer  for  injuries  ao 
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received  it  is  error  to  difliniss  the  complalDt,  if  the  plaintiff  yiere  free  from 
contributory  negligence. 
A  customer  who  comes  on  such  premises  for  business  at  the  defendant's  invita- 
tion is  not,   in  the  absence  of  any  warning,  chargeable  with  contributory 
negligence  in  using  such  unguarded  steps. 

Appeal  by  the  plaintijff,  Andrew  Bayley,  from  a  judgment  of  the 
Mnnicipal  Court  of  the  city  of  New  York  in  favor  of  the  defend- 
anty  dismissing  the  complaint  at  the  close  of  the  plaintiffs  case. 

Lewis  D.  Mooney  and  Jeremiah  J.  Coughlan^  for  the  appellant. 

George  F.  Alexwider^  for  the  respondent. 

Woodward,  J. : 

The  action  was  brought  for  negligence.  The  plaintiff  went  to 
the  lumber  yard  of  the  defendant  to  buy  some  mouldings.  These 
were  kept  in  a  separate  building  to  enter  which  it  was  necessary  to 
ascend  a  short  flight  of  steps.  On  his  return  the  plaintiff  was  pre- 
cipitated to  the  ground  by  the  breaking  of  a  piece  from  the  second 
step.  The  plaintiff  testified  that  there  were  no  banisters  and  that 
the  steps  were  old  and  cracked  and  weatherbeaten.  That  part  of 
the  plaintiff's  testimony  as  to  his  fall  and  the  breaking  of  the  step 
is  corroborated  by  the  defendant's  witness  Cheatham  who  said  he 
heard  the  step  ci*ack  and  saw  the  plaintiff  fall. 

I  am  of  the  opinion  that  the  dismissal  of  the  complaint  on  the 
ground  that  the  defendant  had  no  notice  of  the  defect  was  error  ; 
for  it  seems  to  me  that  there  was  here  just  such  constructive  notice 
as  the  law  contemplates.  That  the  plaintiff  sustained  severe  injuries 
which  laid  him  up  for  several  weeks  was  not  disputed  at  the  trial, 
and  unless  contributory  negligence  on  his  part  was  plainly  shown  it 
seems  to  me  that  the  only  other  question  in  the  case,  whether  or 
not  the  defendant  had  constructive  notice  of  the  defect,  was  one 
for  the  jury.  It  nowhere  appears  that  the  plaintiff  was  careless  or 
negligent.  He  was  at  the  defendant's  place  on  business  at  the 
defendant's  invitation,  and  even  though  the  steps  looked  old  and 
worn  he  had  the  right  to  tise  them  when  such  use  was  necessary  to 
complete  his  business  without  the  imputation  of  negligence.  He 
could  not  be  supposed  to  anticipate  the  breaking  of  the  step.  Had 
App.  Div.—  Vol.  CXXIV.        32 
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lie  been  warned  or  had  the  steps  been  protected  by  a  railing  the 
situation  would  have  been  different. 

The  defendant  was  in  a  better  position  to  know  the  condition  of 
the  steps  than  the  plaintiff.  The  plaintltf  was  loaded  with  mould- 
ings and  seems  to  have  exercised  as  much  care  as  a  reasonably  pru- 
dent man  would  use  under  the  circumstances.  The  plaintiff  is 
entitled  to  a  hearing  before  a  jury.  It  would  be  provocative  of 
much  injustice  to  establish  a  precedent  which  would  leave  without 
remedj*  the  individual  who,  with  no  fault  of  his  own,  had  sustained 
injuries  in  some  shop  or  place  of  business  because  such  premises 
were  not  kept  in  that  reasonably  safe  condition  which  the  public 
has  a  right  to  expect. 

As  was  said  in  JSchnizer  v.  PhiUips  (108  App.  Div.  IT):  "The 
law  is  well  settled  in  this  State  that  where  a  party  in  possession  of 
premises  throws  the  same  open  to  the  public  for  the  purpose  of 
gain,  he  impliedly  warrants  the  premises  to  be  reasonably  safe  for 
the  purposes  for  which  they  were  designed." 

The  judgment  of  the  Municipal  Court  dismissing  the  complaint 
should  be  reversed  and  a  new  trial  ordered,  costs  to  abide  the  event 

HooKEE,  Gaynob,  Kicii  and  Miller,  JJ.^  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Bridget  Gillan,  Respondent,  v.  Patrick  O'Leary,  as  Executor, 
etc.,  of  Ellen  Rick,  Deceased,  Appellant. 

Second  Department,  February  28.  1908. 

Appeal— effect  of  fieulure  to  appeal  from  order  denying  motion  for  new 
trial  —  questioni  reviewable  —  effect  of  failure  to  except  to  charge— 
contract  for  services  —  express  and  implied  contracts  distinguished  — 
pleading—  complaint  alleging  implied  contract. 

The  Appellate  Division  cannot  review  the  weight  of  evidence  as  to  the  existence 
of  a  contract  of  employment  where  there  is  some  evidence  of  that  contract  if 
there  be  no  appeal  from  the  order  denying  the  motion  for  a  new  trial. 

When  an  appellant  has  failed  to  appeal  from  nn  order  denying  the  motion  for  a 
new  trial,  the  appeal  is  from  the  judgment  only  and  brings  up  for  review  oolj 
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questioDs  of  law  arising  upon  exceptions  taken  during  the  trial;  a  review  of 
qaestions  of  fact  is  waived. 

Wiien  there  is  no  exception  to  a  charge  that  under  the  evidence  there  was  a  pre- 
sumption of  law  that  compensation  was  to  be  paid  for  services  rendered  to  a 
decedent,  it  becomes  the  law  of  the  case  by  acquiescence. 

A  contract  is  express  when  the  agreement  is  formal  and  stated  either  verbally  or 
in  writing;  it  is  implied  when  the  agreement  is  a  matter  of  inference  and  deduc- 
tion. It  is  express  when  it  consists  of  words  written  or  spoken,  expressing  a 
mutual  agreement  of  the  parties;  it  is  implied  when  it  is  evidenced  by  conduct 
manifesting  an  intention  to  make  an  agreement. 

A  complaint  to  recover  for  services  rendered  a  decedent  which  alleges  that  the 
decedent  requested  the  plaintiff  to  live  with  her  and  care  for  her  in  her  declin- 
ing years;  that  the  plaintiff  went  and  resided  with  the  decedent,  performing 
household  and  personal  services  necessary  to  her  comfort,  and  that  the  latter 
induced  plaintiff  to  do  these  things  by  promising  to  provide  proper  compen- 
sation by  will,  sets  out,  not  an  express,  but  an  implied  contract  to  pay  for  the 
services  rendered. 

Appeal  by  the  defendant,  Patrick  O'Leary,  as  executor,  etc., 
from  a  judgment  of  the  Supremo  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  3d 
day  of  May,  1907,  upon  the  verdict  of  a  jury. 

Joseph  M.  Gazzanij  Jr.  [  WHliam  Z.  Carey  with  him  on  the 
brief],  for  tlie  appellant. 

Charley  S.  Tdber,  for  tlie  respondent. 

Woodward,  J. : 

The  plaintiff  brings  this  action,  and  alleged  that  ^^  heretofore,  and 
on  or  about  tiie  lOtli  day  of  September,  1894,  Ellen  Eice  requested 
the  plaintiff  to  come  and  reside  with  her,  the  said  Ellen  Rice, 
*  *  *  for  the  purpose  of  acting  as  a  companion,  and  to  take 
care  of  her,  the  said  Ellen  Rice,  in  her  declining  years,  and  plain- 
tiff thereupon,  at  the  express  instance  and  request  of  the  said  Ellen 
Rice,  thereupon  took  up  her  residence  *  *  *  and  thereafter 
and  from  tlie  10th  day  of  September,  1894,  until  the  death  of  said 
Ellen  Rice  on  May  9th,  1905,  acted  as  the  companion  and  house- 
keeper of  the  said  Ellen  Rice,  and  during  all  that  time  performed 
services  as  housekeeper,  cook,  secretary  and  companion,  which 
services  were  reasonably  worth  the  sum  of  twenty  dollars  per 
month ;  that  to  induce  the  plaintiff  to  render  such  services  without 
immediate  compensation,  the  said  Ellen  Rice  frequently  stated  to 
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plaintiff  and  to  others  and  promised  that  she  wonld  make  suitable 
provision  for  this  plaintiff,  in  and  by  her  last  will  and  testament,  as 
full  compensation  for  such  services,  and  plaintiff  performed  the 
same  relying  upon  such  statements  and  promises."  She  then  alleges 
that  she  has  received  only  $15  on  account  of  such  services,  and  tliat 
the  said  Ellen  Eice  departed  this  life  on  the  9th  day  of  May,  1905, 
leavitig  a  last  will  and  testament,  and  that  the  plaintiff  was  only 
given  $100  by  the  provisions  of  the  said  will,  and  the  further 
formal  allegations  necessary  to  the  cause  of  action.  The  defendant 
answered  the  material  allegations  as  to  the  request  and  the  promise 
to  pay,  and  upon  the  issue  so  formed  the  parties  went  to  trial.  A 
second  cause  of  action  for  services  as  nurse  was  set  forth,  but  this  was 
taken  from  the  consideration  of  the  jury,  so  that  the  only  questions 
here  presented  relate  to  the  judgment  entered  upon  the  verdict  of  the 
jury  in  favor  of  the  plaintiff,  the  defendant  appealing. 

At  the  close  of  plaintiff's  case  the  defendant  moved  to  dismiss 
the  complaint  upon  the  ground  that  the  ^'  plaintiff  has  not  proven 
the  cause  of  action  set  forth  in  the  complaint,  and  there  is  no  proof 
here  at  all  of  any  request  on  the  part  of  the  plaintiff,  in  September, 
1894,  or  at  any  other  time ;  and  as  to  the  nursing  and  the  alleged 
second  cause  of  action,  there  is  no  proof  at  all  that  there  was  any 
request  of  any  kind  or  any  promise  or  agreement  or  understanding 
for  extra  compensation."     The  court  granted  the  motion  as  to  the 
second  cause  of  action.     Defendant's  counsel  then  continued :  ^^  The 
complaint  sets  forth  a  request,  or  contract,  or  agreement  entered 
into  at  the  time  this  plaintiff  went  thei'e.     The  only  testimony  in 
her  own  case  to  support  that  is  testimony  which  fails  to  support  it 
and  contradicts  it ;  so  that  I  do  not  think  the  question  should  be 
submitted  to  the  jury.'*    The  court  pointed  out  the  general  role  of 
law,  suggested  that  there  was  evidence  in  support  of  the  plaintiff's 
first  cause  of  action  and  declared  an  intention  of  sending  the  case  to 
the  jury.     To  this  defendant's  counsel  took  an  exception.     The 
motiop  to  dismiss  was  not  renewed  at  the  close  of  the  case,  after 
defendant  had  called  witnesses,  and  the  case  was  submitted  to  the 
jury  upon  a  charge  to  which  the  defendant  took  no  exception,  all  of 
the  defendant's  requests  to  charge  being  granted.     Upon  tlie  jury 
rendering  a  verdict  for  the  plaintiff,  defendant  moved  for  a  new 
trial  upon  the  minutes,  this  motion  being  denied,  but  the  order 
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Dot  appealed  from,  bo  that  we  have  merely  the  judgment  before  U8. 
It  may  be  conceded  that  tlie  rule  laid  down  in  Hopkins  v.  Clark 
(158  N.  Y.  299,  304)  is  not  controlling  upon  this  court  in  the  review 
of  judgments  of  the  trial  court ;  that  this  court  may  review  tlie 
question  of  the  sufficiency  of  the  evidence,  as  disclosed  at  the  close 
of  plaintiffs  case,  without  a  renewal  of  the  motion  at  the  close  of 
the  entire  evidence ;  but  that  does  uot  help  the  appellant  in  this 
case,  from  the  fact  that  there  was  unquestionably  some  evidence  of 
the  contract  alleged  in  the  complaint,  and  we  cannot  review  the 
weight  of  evidence  where  there  is  no  appeal  from  the  order  deny- 
ing the  motion  for  a  new  trial.  The  appeal  is  alone  from  the  judg- 
ment, bringing  up  for  review  only  questions  of  law  arising  upon 
exceptions  taken  during  the  trial,  and  is,  in  effect,  a  waiver  of  any 
farther  review  of  the  questions  of  fact.  {Collier  v.  GoUins,  172 
N.  T.  99, 101.) 

The  plaintiff  in  this  action  was  not  a  relative  of  the  testatrix ;  she 
was  shown  by  disinterested  witnesses  to  have  gone  into  the  home  of 
the  testatrix,  an  old  woman,  living  itither  meanly,  and  to  have  per- 
formed the  services  of  a  maid,  companion,  nurse,  etc.,  during  a  long 
series  of  years,  during  which  time  she  received  only  fifteen  dollars 
in  money.  The  plaintiff  produced  witnesses  to  testify  that  the  tes- 
tatrix had  at  various  times  declared  in  the  presence  of  the  plaintiff 
and  the  witnesses  that  the  plaintiff  was  to  be  compensated  for  her 
work  by  a  provision  in  the  will  of  the  testatrix,  and  the  court 
charged  the  jury,  without  exception  on  the  part  of  the  defendant, 
tliat  under  such  circumstances  there  was  a  presumption  of  law  that 
the  services  were  to  be  compensated  for.  This  is  undoubtedly  the 
law  ;  it  became  the  law  of  this  case  by  acquiescence  on  the  part  of 
the  defendant,  and  unless  there  are  valid  exceptions  upon  the  trial 
the  judgment  must  be  affirmed. 

The  appellant  urges  that  the  proofs  are  at  variance  with  the  facts 
alleged  in  the  complaint,  and  the  exceptions  taken  relate  to  this 
proposition.  The  defendant  insists  that  the  complaint  set  forth  an 
express  contract,  and  that  the  proof  only  goes  to  establish,  if  any- 
thing, an  implied  contract.  As  we  read  the  complaint  it  does  not 
allege  an  express  contract.  A  contract  is  express  when  the  agree- 
ment is  formal,  and  stated  either  verbally  or  in  writing,  and  is 
implied  when  the  agreement  is  matter  of  infei'ence  and  deduction. 
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In  other  words,  a  contract  is  express  when  it  consists  of  words  writ- 
ten or  spoken,  expressing  an  actual  agreement  of  the  parties.  It  is 
implied  when  it  is  evidenced  by  conduct  manifesting  an  intention 
of  an  agreement.  (1  Beach  Mod.  Law  Cont.  §  14.)  The  contract 
set  forth  in  the  complaint  does  not  pretend  to  set  forth  the  terms  of 
the  agreement ;  it  simply  alleges  that  the  testatrix  requested  the 
plaintiff  to  come  and  live  with  her  and  to  care  for  her  in  her  declin- 
ing years ;  that  the  plaintiff  did  go  and  reside  with  lier,  performing 
the  household  and  personal  services  necessary  to  the  comfort  of  the 
testatrix,  and  that  the  latter  indnced  the  plaintiff  to  do  these  things 
by  promising  to  provide  proper  compensation  in  her  will,  and  she 
produced  evidence  from  which  these  facts  might  properly  be 
adduced.  The  contract  alleged  was  an  implied  contract,  and  all 
evidence  going  to  show  the  facts  surrounding  the  transaction  was 
clearly  competent  under  the  pleadings. 

An  examination  of  the  exceptions  shows  no  reversible  error,  and 
the  judgment  appealed  from  should  stand. 

Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


Joseph  Schlegel,  Appellant,  v.  The  Boman  Catholic  Church  of 
THE  Most  Holy  Trinity,  Kespondent.  " 

Second  Department,  February  28,  1908. 

Coats  —  discontinuance  of  action  contesting  will  —  wken  extra  allowaaoo 
to  defendant  not  authorized. 

Where  after  issue  joined  but  before  notice  of  trial  the  pUintiff  moves  to  disoon- 
tiniie  an  action  brought  to  declare  a  devise  to  a  religious  corpoiation  invalid  oo 
the  ground  that  the  defendant  received  more  than  half  of  the  estate  coDtnry 
to  the  provisions  of  chapter  860  of  the  Laws  of  1860,  the  discontinuance  should 
not  be  conditioned  upon  the  payment  of  an  additional  allowance  to  tbe 
defendant,  but  should  require  the  payment  of  taxable  costs  only. 

As  no  interest  of  the  defendant  was  changed  by  the  disoontinuanoo  of  the  action, 
plaintiff  had  an  absolute  right  to  discontinue  on  the  payment  of  taxable  costs, 
and  the  court  had  no  discretion  to  impose  other  terms. 

Appeal  by  the  plaintiflF,  Joseph  Schlegel,  from  an  order  of  the 
Snpretne  Court,  made  at  the  Kings  Gonntj  Special  Term  and 
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entered  in  tlie  office  of  the  clerk  of  the  county  of  Kings  on  the  12th 
day  of  December,  1907,  permitting  the  plaintiff  to  discontinue  his 
action  on  tiie  payment  of  the  taxable  costs  and  an  additional  allow- 
ance of  seventy-five  dollars,  the  appeal  being  from  so  much  of  the 
order  as  grants  the  additional  allowance. 

Jarnes  E.  Finegan  \^F,  G.  Dunham  with  him  on  the  brief],  for 
the  appellant. 

John  F.  CareiOy  for  the  respondent. 

Woodward,  J. : 

The  plaintiff  brought  an  action,  the  purpose  of  which  was  to 
declare  invalid  certain  devises  to  the  defendant  in  the  last  will  and 
testament  of  the  late  Adam  Schlegcl,  it  being  alleged  that^  the 
defendant  received  more  than  one-half  of  the  estate  of  deceased,  in 
violation  of  the  provisions  of  chapter  360  of  the  Laws  of  1860. 
Tlie  pleadings  are  not  set  forth  in  the  record  before  us,  but  the 
action  was  apparently  an  ordinary  action  under  the  statute,  involv- 
ing no  difficult  questions  of  law.  The  defendant  put  in  an  answer, 
making  a  general  denial  of  the  cause  of  action  set  up  by  the  plain- 
tiff. Neither  party  noticed  the  case  for  trial.  With  the  case  in 
this  situation,  the  plaintiff  moved,  on  notice,  to  discontinue  the 
action.  Tliis  motion  was  opposed  by  defendant's  counsel,  who  made 
an  affidavit  in  substance  as  follows  : 

*STohn  F.  Carew,  being  duly  sworn,  says,  lam  one  of  the 
defendant's  attorneys;  I  spent  four  days'  time  and  twenty-five  dol- 
lars in  disbursements,  ear  fares,  fees,  etc.,  in  investigating  this  <;om- 
plaint.  The  interest  demanded  in  the  complaint  I  believe  from 
such  investigation  would  amount  to  at  least  three  thousand  dollars. 
I  ask  that,  if  the  plaintiff  be  allowed  to  discontinue,  that  it  be  on 
condition  tiiat  he  pay  an  allowance  of  one  hundred  and  fifty  dollars." 
The  learned  court  at  Special  Term  granted  the  motion  to  discon- 
tinue upon  the  payment  of  costs,  with  an  additional  allowance  of 
seventy-five  dollars,  and  the  plaintiff  appeals  from  so  much  of  the 
order  as  grants  the  additional  allowance,  and  denies  the  motion  in 
default  of  payment  of  such  sum. 

The  order  appealed  from  should  be  modified  by  permitting  the 
plaintiff  to  discontinue  upon  the  payment  of  the  taxable  costs,  with- 
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ont  the  extra  allowance.  "  Ordinarily,"  say  the  court  in  Matter 
of  Butler  (101  K  Y.  307,  809),  "a  suitor  has  a  right  to  discon- 
tinue any  action  or  proceeding  commenced  by  him,  and  his  reasons 
for  so  doing  are  of  no  concern  to  the  court.  A  party  should  no 
more  be  compelled  to  continue  a  litigation  than  to  commence  one, 
except  where  substantial  rights  of  other  parties  liave  accrued, 
and  injustice  will  be  done  to  them  by  permitting  the  discontinuance. 
In  such  a  case,  through  the  control  which  the  court  exercises  over 
the  entry  of  its  order,  there  is  discretion  to  refuse;  but  where 
there  are  no  such  facts,  and  nothing  appears  to  show  a  violation  of 
the  right  or  interest  of  the  adverse  party,  the  plaintiff  may  discon- 
tinue, and  a  refusal  of  leave  becomes  nierely  arbitrary  and  without 
any  basis  upon  which  discretion  can  exist."  All  that  appeared  here 
was  that  the  plaintiff  had  commenced  an  action  by  the  service  of  a 
summons  and  complaint ;  that  the  defendant  had  put  in  a  general 
denial,  and  that  the  plaintiff  had  moved  to  discontinue.  There  was 
no  interest  of  the.  defendant  changed  by  the  bringing  of  the  action, 
or  by  its  withdrawal.  It  had  taken  under  a  will ;  its  right  to  take 
the  property  was  secure  unless  it  was  contested,  and  the  plaintiff 
elected  to  withdraw  his  contest.  He  had  a  perfect  right  to  do  this 
exparte^  upon  the  payment  of  the  taxable  costs;  the  court  had  no 
lawful  discretion  to  exercise  in  the  matter,  and  it  could  not,  tliere- 
fore,  impose  terms.  Where  the  motion  is  addressed  to  the  favor  of 
the  court ;  where  there  are  equitable  reasons  why  the  plaintiff  should 
i\ot  be  permitted  to  withdraw,  the  court  may,  undoubtedly,  impoae 
any  conditions  it  may  deem  proper  {Matter  of  Waverly  Water 
Works  Co.,  85  N.  T.  478,  482),  but  where  there  is  no  discretion 
to  be  exercised  the  court  has  no  authority  to  name  other  condi- 
tions than  the  payment  of  the  taxable  costs  up  to  the  time  of  the 
discontinuance. 

It  is  true  that  it  was  held  in  Kilmer  v.  Evening  Herald  Co.  (TO 
App.  Div.  291)  that  an  additional  allowance,  in  a  difficult  and  extra- 
ordinary case,  might  be  imposed  where  there  was  no  trial,  but  in 
that  case  the  action  was  on  the  calendar  for  the  Trial  Term  when 
the  motion  was  made,  and  the  court  imposed  the  condition  that  the 
plaintiff  should  pay  an  additional  allowance  of  $225.  It  appe&i'cd 
that  the  questions  presented  in  the  case  were  difficult  and  called  for 
more  investigation  than  ordinary  in  preparation  for  trial,  and  that 
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expert  coausel  had  been  retained  by  both  parties  to  assist  the  attor- 
neys of  record.  This  might  give  some  equitable  rights  to  the 
defendant  wiiich  would  justify  the  allowance.  If  it  depended  upon 
the  rule  laid  down  in  section  3353  of  the  Code  of  Civil  Procedure, 
80  far  as  the  court  has  pointed  out,  there  was  no  ground  for  the 
allowance  under  the  recent  rulings  of  the  Court  of  Appeals  in 
Standard  Trust  Co.  v.  JV.  T.  C.  <&  E.  B.  B.  B.  Co.  (178 
N.  Y.  407)  and  CampbeU  v.  Enidie  (188  id.  609).  Whatever  the 
facts  may  have  been  in  that  case,  and  however  well  justified  the 
allowance  may  have  been,  there  are  no  facts  appearing  in  the  record 
in  this  case  to  justify  imposing  a  condition,  other  than  the  payment 
of  the  taxable  costs,  and  the  order  should  be  modified  as  above 
fioggeeted,  and  as  so  modified  afiirmed. 

Jenks,  Hooker,  Gaynob  and  Eioh,  JJ.,  concurred. 

Order  modified  in  accordance  with  opinion,  and  as  so  modified 
affirmed,  with  ten  dollars  costs  and  disbursements  to  appellant. 


Francis  J.  Kelly  and  Others,  Composing  the  Firm  of  F.  J. 
Kelly  &  Sons,  Appellants,  v.  St.  Mighael's  Eoman  Catholig 
Church  and  Charles  E.  McDonnell,  fiishop  of  the  Boman 
Catholic  Church  for  the  Diocese  of  Brooklyn,  Respondents. 

Second  Department,  February  28,  1908. 

Sleadin^ — action  on  btulding  contract — bill  of  particulars  of 
counterclaim  ordered. 

When  the  defendant  in  an  action  to  recover  under  a  building  contract  alleged 
to  have  been  fully  performed,  denies  that  the  plaintiff  performed  or  that  it  is 
liable  for  the  value  of  extra  work  claimed  by  the  plaintiff,  and  as  a  separate 
defense  seeks  to  offset  or  counterclaim  damages  caused  by  the  plaintiff's  failure 
to  complete  his  contract,  the  plaintiff,  although  not  entitled  to  particulars  for 
the  purpose  of  limiting  the  defendant  upon  the  issue  as  to  the  performance  of 
the  3ontract,  is  entitled  to  particulars  of  the  damages  alleged  to  have  been 
sustained  by  reason  of  the  alleged  non-performance. 

Affsal  by  the  plaintiffs,  Francis  J.  Kelly  and  others,  composing 
the  firm,  etc.,  from  an  order  of  the  Supreme  Court,  made  at  the 
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Kings  Connty  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  connty  of  Kings  on  the  29th  day  of  July,  1907,  denying 
the  plaintiffs'  motion  for  a  bill  of  particulars  of  the  counterclaim 
contained  in  the  defendants'  answer. 

Jiobert  11.  Jioj/j  for  the  appellants. 

•  James  W,  Treadwell  [Joseph  F,  Keany  with  liim  on  the  brief], 
for  the  respondents. 

Woodward,  J. : 

The  plaintiffs  sne  on  two  causes  of  action.     The  first  is  for  a 
balance  of  $2,286.56,  alleged  to  be  due  under  the  terms  of  a  build- 
ing contmct  with  the  defendant,  St.   Michael's  Soman  Catholic 
church,  through  its  rector,  and  the  second  is  for  $10,765.55,  alleged 
to  be  due  for  extras  incidental  to  the  work,  an  itemized  state- 
ment accompanying  the  complaint  showing  what  these  alleged 
extras  consisted  of.    The  complaint  alleges  that  the  plaintiffs  fully 
performed  the  terms  of  the  contract  on  their  part,  and  that  they  fur- 
nished the  labor,  materials,  etc.,  for  the  extras  at  the  special  instance 
and  request  of  the  defendants.     The  defendants  deny  that  the 
plaintiffs  have  fully  performed  their  contract  and  deny  owing  them 
anything,  either  under  the  contract  or  upon  the  extra  work  alleged  to 
have  been   performed  in  connection  therewith.     The  defendants 
likewise  set  up  a  separate  defense,  in  the  nature  of  an  offset  or 
counterclaim,  and  claim  damages  to  the  extent  of  $15,000  by  rea- 
son of  the  failure  of  the  plaintiffs  to  complete  their  contract.     This 
counterclaim,  while  alleging  that  the  contract  has  not  been  per- 
formed, that  the  work  has  never  been  completed,  and  that  there 
was  a  failure  to  provide  proper  materials,  etc.,  fails  entirely  to 
apprise  the  plaintiffs  of  the  particulars  in  which  they  have  failed  to 
comply  with  the  terms  and  conditions  of  their  contract.    Confronted 
by  this  pleading  the  plaintiffs  moved  the  court  at  Special  Term  for 
an  order  directing  the  defendants  to  furnish  a  bill  of  particulars  as 
to  the  matters  alleged  in  the  counterclaim.    This  the   court  has 
denied,  without  opinion,  and  the  plaintiffs  appeal  from  the  order 
denying  this  motion. 

We  are  of  the  opinion  that  the  plaintiffs  are  entitled  to  a  bill  of 
particulars,  not  for  the  purpose  of  limiting  the  defendants  upon 
the  issue  as  to  the  performance  of   the  contract,  but  as  to  the 
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damages  alleged   to   have   been  Bnstained  by  the  defendants  by 
reason   of  the  non-perforinanee  of  the  contract.     There  is  a  dis- 
tiuct  issue  between  the  parties ;  the  plaintiffs  allege  full  perform- 
ance of  their  contract.    The  defendants  deny  this,  and  the  plaintiffs,  to 
recover,  innst  prove  full  perfonnance,  just  as  they  have  alleged,  and 
Dpon  this  issne  the  plaintiffs  have  no  right  to  limit  the  defendants 
by  any  bill  of  particulars.     The  defendants  have  a  clear  right  to  dis- 
prove anything  which  the  plaintiffs  are  bound  to  prove  to  make  out 
their  cause  of  action.     Of  course,  if  the  plaintiffs  establish  full  per- 
formance, there  is  an  end  of  the  case.     But  in  the  event  of  the  jury 
finding  that  the  plaintiffs  have  not  performed  their  contract,  then 
there  is  a  question  as  to  the  damages  which  the  defendants  have  suf - 
ered  by  reason  of  the  non-performance  of  the  contract  or  by  reason  of 
the  inferiority  of  the  labor  or  materials  furnished,  and  the  case  is 
exactly  as  though  the  defendants  had  paid  the  plaintiffs  for  the  work 
and  had  reserved  a  right  of  action  for  the  damages  sustained  by 
reason  of  non-performance  or  imperfect  performance.     In  such  a 
case  a  contract  for  a  building  to  cost  $142,677,  involving  great 
detail  of  labor  and  variety  of  materials,  would  naturally  demand  a 
bill  of  particulars  as  to  the  matters  in  which  the  defendants  had 
failed,  where  the  allegations  of  the  complaint  were  entirely  general, 
and  that  is  the  situation  here.     Assuming  that  the  plaintiffs  fail  to 
establish  their  cause  of  action ;  that  they  have  not  complied  with 
their  contract,  their  complaint  must  be  dismissed.     They  are  not  to 
recover  anything  in  this  action  for  a  claim  aggregating  more  than 
$12,000.     Are  they  then  to  be  subjected  to  the  risk  of  being  com- 
pelled to  pay  a  large  amount  in  damages  because  they  have  failed  to 
prepare  themselves  to  defend  the  many  details  in  which  the  defend- 
ants may  claim  that  the  work  does  not  come  up  to  the  standard,  or 
that  the  materials  are  inferior  to  what  were  contemplated?    We 
think  this  is  not  the  rule  in  such  cases.     The  court  in  Hopper  v. 
Weber  (84  App.  Div.  266)'  held  that  where  the  plaintiffs  alleged  per- 
formance, which  was  denied,  and  a  counterclaim  was  made  for  dam- 
ages for  non-performance,  the  plaintiffs  were  entitled  to  a  bill  of 
particulars  as  to  the  portions  of  the  contract  which  the  defendants 
claimed  the  plaintiffs  had  neglected  to  pei*form,  and  also  specifying 
the  particulars  of  damages  resulting  from  the  alleged  breach,  and  we 
find  no  authority  holding  to  the  contrary.     Indeed,  all  of  the  cases 
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to  which  onr  attention  is  called  recognize  the  right  of  a  plaintiff  to 
have  a  bill  of  particulars  under  the  circumstances  here  disclosed, 
where  that  question  is  touched  upon  at  all. 
The  order  appealed  from  should  be  reversed. 

Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Order  reversed,  with  ten   dollars  costs  and  disbursements,  and 
motion  granted. 


DouGLASTON  Realtt  Company,  Respondent,  v.  ViBonaA  Hess, 

Appellant. 

SecoDd  Department,  February  28,  190a 

Landlord  and  tenant— termination  of  lease  — covenant  to  Teimbane 
tenant  for  improvements— notice  of  sale  —  covenant  running  with 
land — assi^ment. 

A  lease  by  which  a  tenant  covenants  to  surrender  on  receiving  six  months*  notice 
of  a  bona  fide  sale  of  the  property,  and  on  payment  of  the  pro  rata  amount  of 
expenditures  made  by  her  "in  repairs  and  improvements  on  the  property," 
should  be  construed  to  mean  that  the  tenant  was  entitled  to  such  reimburse- 
ment for  changes  or  betterments  in  the  existing  building  demised. 

Under  such  covenant  the  tenant  is  not  bound  to  surrender  the  premises  before 
the  expiry  of  the  term  unless  notice  of  a  sale  by  the  lessor  be  given  and  per- 
fected, and  the  pro  rata  value  of  the  expenditures  for  improvements  be  paid  or 
tendered. 

As  said  covenant  related  to  repnirs,  it  ran  with  the  land,  and  became  binding 
upon  an  assignee,  though  not  so  stated. 

In  any  event  when  such  covenant  binds  "legal  representatives "  it  is  binding 
upon  assigns,  they  being  included  in  the  term. 

Appeal  by  tlie  defendant,  Virginia  Hess,  from  a  final  order  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Queens, 
entered  on  the  16th  day  of  October,  1907. 

Philo  P.  Sc^ord^  for  the  appellant. 

Read  G.  DilwortJiy  for  the  respondent. 

Jenks,  J. : 
The  covenants  in  tlie  lease  up  for  consideration  read  as  follows: 
"  And  it  is  further  agreed  that  tlie  party  of  the  second  part, 
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before  the  expiration  of  the  said  term  of  Five  years  will,  on  receiv- 
ing; six  months'  notice  that  a  bona  fide  sale  of  the  property  lias  been 
made,  surrender  possession  of  the  demised  premises  at  the  end  of 
the  six  montlis'  notice,  and  on  payment  of  i\\epro  rata  amount  of 
expenditures  by  her  in  repairs  and  improvements  on  the  property, 
to  be  paid  by  tiie  party  of  iirst  part,  as  specified. 

''And  the  party  of  the  first  part  further  agrees,  on  termination  of 
this  lease  by  reason  of  sale  of  the  property  as  referred  to,  prior  to 
the  termination  of  the  term  named,  to  reimburse  the  said  second 
party  for  all  outlays  as  follows :  All  repairs  made  by  said  party, 
approved  in  writing  by  the  said  first  party,  and  paid  for  by  said 
second  party  are  to  be  refunded  to  second  party  j?r^  rata  ;  that  is 
to  say :  Should  the  expenditures  amount  to  Two  Hundred  Dollars, 
and  lease  was  terminated  in  two  years  by  reason  of  sale  of  property, 
the  rebate  would  be  at  rate  of  Forty  dollars  per  annum,  for  the 
unexpired  term. 

'^  And  it  is  further  understood  and  agreed,  that  the  covenants 
and  agreements,  contained  in  the  within  lease,  are  binding  on  the 
parties  and  their  legal  representatives." 

The  word  "  improvements "  when  read  with  its  associated  word 
"  repairs,"  and  with  the  context,  and  considered  with  reference  to 
the  subject-matter,  means  changes  or  betterments  in  the  existing 
building  or  structure  demised.  {Ames  v.  Trenton  Brmoing  Co.^ 
56  N.  J.  Eq.  309, 317 ;  Wimherly  v.  Mayberry  dk  Co.,  94  Ala.  240, 
S43 ;  14  L.  R  A.  305, 308.)  In  the  latter  case  the  court  say :  ''  An 
improvement  may  be  an  independent  structure  or  addition,  and  it 
nay  be  an  addition  to  or  mere  betterment  of  a  building  or  improve- 
ment already  made,  and  not  included  in  'repairs  thereto.'" 

The  covenant  for  surrender  before  the  expiry  of  the  term  pro- 
vided only  that  the  tenant  should  give  up  possession  on  receiving 
six  months'  notice  of  a  honafide  sale  at  the  end  of  six  months,  but 
it  also  provided  "and  on  payment  of  the  pro  rata  amount  of 
expenditures  by  her  in  repairs  and  improvements  on  the  property  " 
to  be  paid  by  the  lessor.  I  think  that  the  case  falls  within  the  rule 
applied  to  the  second  lease  m  Van  Jienssdaer^s  Heirs  v.  Penntr- 
man  (6  Wend.  569),  as  stated  and  approved  in  Matter  of  Coats- 
worth  (160  N.  Y.  122),  and  that,  therefore,  the  tenant  was  not 
bound  to  surrender  the  premises  before  the  expiry  of  the  term  of 
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the    lease  until   notice  was  both  given  and   perfected  and  the 
expenditures  were  paid  or  tendered  to  her. 

I  think  that  the  covenant  ran  with  the  land,  for  it  related  to 
repairs  and  so  to  something  in  esse.  {Lametti  v.  Andersen^  6 
Cow.  302;  affd.,  »ab  nom.  Anderson  v.  Lamett%  6  Wend.  326; 
Thompson  v.  Eose^  8  Cow.  266 ;  Verplanck  v.  WrigJU^  23  Wend. 
610;  Belden  v.  Union  Warehouse  Co.^  11  App.  Div.  163,  and 
authorities  cited.)  It  is  not  essential  that  such  a  covenant  should 
name  the  assigns  of  the  covenantors.  Thus  m  Thompson  v.  Base 
{suprd)  the  court  say :  ^^  Such  a  covenant  to  repair  extends  to  the 
support  of  the  thing  demised,  and  is,  quadairmiodo^  annexed  and 
appurtenant  to  it,  and  shall  bind  the  assignee,  though  he  be  not 
named."  (See,  too,  Denman  v.  Prince^  40  Barb.  213,  217,  and 
authorities  cited ;  Winfield  v.  Henning^  21  N..  J.  Eq.  188 ;  8  Am. 
&  Eng.  Ency.  of  Law  [2d  ed.],  137,  and  authorities  cited.)  More- 
over, it  is  provided  that  the  covenants  and  agreements  shall  be  bind- 
ing.on  the  parties  and  their  "legal  representatives,"  which  may  in 
this  case  include  the  assigns.  {New  York  Mut.  Life  Ins.  Co.  v. 
Armstrong^  117  U.  S.  597.)  The  parties  could  have  made  a  new 
agreement  as  lessor  and  lessee  which  would  liave  worked  a  sur- 
render of  the  unexpired  term  {Smith  v.  Kerr^  108  N.  Y.  31),  but 
the  evidence  does  not  satisfy  me  that  this  was  done.  Moreover, 
the  landlord  invoked  this  covenant  in  the  original  lease  (the  term  of 
which  was  then  outstanding)  in  order  to  end  the  tenancy.  I  think, 
however,  that  it  is  still  in  the  power  of  the  landlord  to  demand  and 
to  compel  a  performance  of  the  covenant  in  question.  {Holsman  v 
AiraniSy  2  Duer,  436.) 

The  final  order  must  be  reversed,  with  costs. 

IIooKEB,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Final   order  of  the  Municipal   Court  raversed  and   new  trial 
ordered,  costs  to  abide  the  event. 
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David  Waters  and  Anotlier,  Appellants,  v,  Louis  Goldberg  and 
Others,  Respondents. 

Second  Department,  February  28,  1908. 

Mechanic's  lien— notice  of  lien  by  partners — veriftoation. 

A  notice  of  mechanic's  lien  for  work  done  by  copartners  is  not  defective  for  fail- 
ure to  allege  the  copartnership  or  the  firm  name,  if  in  fact  filed  by  all  the 
members  of  the  partnership  jointly. 

Tiie  verification  of  such  notice  may  be  made  by  one  of  the  Joint  lienors. 

Appeal  by  the  plaintiffs,  David  Watere  and  another,  from  a 
judgment  of  the  Municipal  Court  of  the  city  of  New  York,  borough 
of  Brooklyn,  in  favor  of  the  defendants,  rendered  on  the  11th  day 
of  April,  1907. 

M,  H.  Newman^  for  the  appellants. 
Xo  appearance  for  the  respondents. 

Jenks,  J. : 

This  is  an  appeal  from  a  judgment  of  the  Municipal  Court  dis- 
missing a  complaint  in  an  action  to  foreclose  a  mechanic's  lien. 
Aside  from  the  pleadings  there  was  nothing  before  the  court  save 
the  notice  of  lien  which  was  an  exhibit  of  the  plaintiff.  The 
motion  for  dismissal  was  made  upon  tlie  ground  that  the  lien  sued 
npon  is  not  the  lien  pleaded ;  that  it  was  defective ;  that  it  was 
filed  on  behalf  of  the  plaintiff  Waters  individually  and  that  it 
nowhere  appeared  that  Waters  filed  it  as  a  copartner  or  for  the 
interest  of  Waters  and  Miller,  the  plaintiffs  named,  who  alleged  in 
the  complaint  that  they  were  then  and  theretofore  copartners. 

The  respondents  neither  appeared  nor  filed  a  brief,  and  we  are 
not  enlightened  as  to  the  reasons  for  the  dismissal  beyond  the  said 
grounds  of  the  motion.  The  chief  purpose  of  the  statute*  regulat- 
ing the  tiling  of  the  notice  of  lien  is  to  afford  notice,  and  the  observ- 
ance of  the  various  provisions  of  such  statute  is  essential  to  the 

"^See  lien  Law  (Laws  of  1897,  chap.  418),  art.  1,  as  amd.—  [IUcp. 
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fiecurity  "  of  ownere,  purchasers  and  other  lien  creditors,  as  f umiBli- 
ing  some  data  by  which,  in  case  of  dispute,  they  may  be  enabled  to 
ascertain  the  truth."  (Bell,  J.,  in  KnahVs  Appeal  [citing  Noll  v. 
Swineford,  6  Barr  (6  Penn.  St.),  1S7],  10  Penn.  St.  188.)  The  same 
learned  judge  well  says :  "  Adherence  to  the  terms  of  the  statute  is 
indispensable,  but  the  rule  must  not  be  pushed  into  such  niceties  as 
serve  but  to  perplex  and  embarrass  a  remedy  intended  to  be  simple 
and  summary,  without,  in  fact,  adding  anything  to  the  security  of 
the  parties  having  an  interest  in  the  building  sought  to  be  encnm- 
bered.  Certainty  to  a  common  intent  has,  therefore,  always  been 
held  to  suffice."  The  statute  is  to  be  construed  liberally,  and  the 
question  of  the  validity  of  the  notice  turns  upon  substantial  com- 
pliance with  its  provisions,  with  the  limitation  that  this  rule  cannot 
be  applied  so  far  as  "  to  entirely  dispense  with  what  the  statute  says 
the  notice  shall  contain."  (Cullen,  J.,  for  the  court  in  MahUy  v. 
German  Bank,  174  N.  Y.  601.) 

I  think  that  although  the  plaintiffs  were  at  the  times  of  doing  the 
work,  of  filing  the  lien,  and  still  are  copartners,  the  notice  of  lien 
was  hot  bad  because  they  neither  alleged  therein  such  copartner- 
ship nor  filed  the  lien  in  the  name  of  their  copartnership.    All  of 
the  meml>er8  of  the  copartnership  filed  the  lien  stating  that  they 
'^  have  a  lien."     This  was  notice  then  of  a  joint  claim  of  all  of  the 
individuals  of  the  copartnership  by  all  of  them.     1  fail  to  see  how 
any  one  interested  could  be  affected  by  the  omission  to  state  the 
copartnership  or  the  copartnership  name.     (See  KnabVs  Appeal, 
supra ;  Duckwall  v.  Jones,  156  Ind.  682,  both  cited  in  20  Am. 
&  Eng.  Ency.  of  Law  [2d  ed.],  427.)    In  KnahVs  Appeal  (supra) 
the  court  say :  "  The  objection  that  it  does  not  appear  whether  tlie 
credito/s  claimed  as  individuals,  or  as  a  firm,  is  equally  unsubstan- 
tial.    Even  admitting  they  claim  in  the  latter  capacity,  it  is  not 
necessary  it  should  so  appear  in  order  to  individuate  them.     In 
point  of  form,  even  a  common-law  narr.  by  partners  is  good  ¥Fitlioiit 
so  specifically  designating  them."     The  verification  is  by  the  lienor 
Waters  only.     But  I  think  it  sufficed  as  he  made  it  as  one  of  the 
two  lienors  who  gave  notice  of  a  joint  claim.     The  purpose  of  veri- 
fication is  assurance  of  the  validity  of  the  lien  and  of  the  good  fiuth 
of  the  lienor  under  the  penalty  of  perjury.     This  is  sufficiently 
assured  by  the  verification  of  one  of  the  joint  lienors  as  sadu 


Digitized  by  VjOOQIC 


Eellogo  v.  Gbiffiths.  513 


App.  DiT.J  Second  Departmeut,  February,  1908. 

I  tliink  that  the  judgment  should  be  reversed  and  a  new  trial 
ordei*ed,  costs  to  abide  the  event. 

Hooker,  Gaynob,  Eich  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


/redebick  H.   Kellogg,  Appellant,  v,  H.  Willard  Griffiths, 

Hespondent. 

Second  Departmeut,  February  28,  1908. 

Bill  of  particulars — partnership  accounting  -  misappropriation  of  firm 

moneys. 

A  plaintiif  suing  for  the  dissolutioa  of  a  partiiership  and  an  accounting  who 
alleges  that  the  defendant  misappropriated  firm  moneys  to  his  own  use  in 
excess  of  his  due  share,  and  to  conceal  the  fact  has  not  balanced  the  books, 
sliould  not  be  required  to  .give  a  bill  of  particulars  of  said  allegations,  for  it  is 
not  the  office  of  a  bill  of  particulars  to  make  the  complaint  more  definite  and 
certain  or  to  compel  a  disclosure  of  evidence. 

Appeal  by  the  plaintiff,  Frederick  II.  Kellogg,  from  an  order  of 
tlie  Supreme  Court,  made  at  tlie  Nassau  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Nassau  on  the  13th  day 
of  December^  1907,  directing  the  plaintiff  to  furnish  a  bill  of 
particulars. 

Frederick  H.  Kellogg^  appellant,  in  person. 

Lincoln  B  Haakin^  for  the  respondent. 

Jenks,  J. : 

This  is  an  appeal  from  an  order  of  the  Special  Term  for  a  bill  of 
particulars.  The  action  is  brought  to  dissolve  a  partnership  of  no 
definite  term.  The  plaintiff  complains  that  he  and  the  defendant 
were  to  share  alike  the  receipts  and  the  profits ;  that  since  the  com- 
mencement of  the  partnership  the  defendant  has  from  time  to  time 
applied  to  his  own  use  from  the  receipts  and  profits  of  the  business 
large  sums  of  money  in  excess  of  his  proper  share,  and  "  in  order 
to  conceal  the  same  said  defendant,  w^ho  has  always  had  the  man- 
agement of  the  copartnership  books,  has  never  balanced  said  books ; " 
tliat  defendant  has  received  the  sum  of  $1,000  over  and  above 
App.  Div.— Vol.  CXXIV-        33 
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his  due  proportion  of  the  profits,  and  that  he  continues  to  collect 
the  debts  and  to  appropriate  them.     The  prayer  is  for  dissolution 
and  an  accounting,  a  sale  of  the  effects,  a  discharge  of  the  habilities, 
a  division  of  the  surplus,  an  injunction  on  the  defendant  and  the 
appointment  of  a  receiver.     The  defendant  admits  tlie  copartner- 
ship, denies  the  other  allegations  and  alleges  that  the  plaintiff  has 
on  his  part  collected  and  applied  to  his  own  use  sums  due  the  firm 
in  excess  of  his  share,  amounting  to  more  tlian  $1,000.     He  asks 
for  dissolution,  an  account  and  a  receiver.     Issue  was  joined  by  tlie 
service  of  a  reply  of  denials  on  October  10,  1907.     It  appeare  tli^t 
the  defendant  was  appointed  receiver  on  September  30,  1907.   The 
order  appealed  from  required  the  plaintiff  to  funiish  a  bill  of  par- 
ticulars of  the  claims  and  allegations  contained  in  paragraphs  4  and 
5  of  the  complaint.     There  is  no  paragraph  5  in  the  complaint 
printed  in  the  record,  but  I  take  it  that  the  bill  covere  the  allega- 
tions of  the  receipt  of   moneys  by   the  defendant  in  excess  of 
his  due  share.     It  will  be  seen   that  the  allegation   is  that  the 
defendant   has   misapplied   to   his  own   use    moneys  beyond  his 
due  share  and  that  to  conceal  the  fact  he  has  not  balanced  the 
books,  i.  d.,  that  the  books  will  show  these  facts  if  balanced.    It 
is  not   the   office   of   a  bill  of   particulars   to   have  a  complaint 
made  more  definite  and  certain  or  to  compel  the  disclosure  of  a 
party's  evidence.     {Ingraliam  v.  International  Sait  Co.y  114  App. 
Div.  791 ;    Van  Olinda  v.  Hall,  82  Hun,  357.)     I  think  that  this 
case  is  within   the  principle  of  Depew  v.   Leal  (5  Duer,  664, 
approved  in  Blackie  v.  Neihon,  6  Bosw.  683),  unless  the  partner 
makes  claim  for  moneys  "  not  evidenced  by,  or  intelligible  from  the 
entries  upon  the  books,"  one  partner  "  has  presumptively  as  much 
knowledge  of  details  as  the  other.     To  furnish  a  bill  of  particulars, 
is  to  furnish  a  copy  of  the  books."    (See,  too,  American  Transfer 
Co.  V.  Borgfeldt  <b  Co.,  99  App.  Div.  470 ;   FinJc  v.  Jetter,  38 
IIun,163.) 

The  order  should  be  reversed,  with  costs,  and  the  motion  denied, 
with  ten  dollars  costs. 

HooKEE,  Gaynob,  Rich  and  Miller,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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LoDis   Smadbeck,   Respondent,   v.   City  of  Mount  Vebnon, 

Appellant. 

Second  Department.  February  28,  1908. 

Kunicipal  corporation  —  assessment  for  street  improvement  — agree- 
ment to  arbitrate  ultra  vires  —  powers  of  assessors  cannot  be  deleg^ated 
—  when  courts  cannot  act  on  defective  agreement  to  arbitrate. 

Neither  the  city  of  Mount  Vernon  nor  its  corporation  counsel  has  authority  to 
enter  into  astipulation  with  a  landowner  to  submit  to  arbitrators  the  amount  of 
assessment  on  his  lands  benefited  by  street  grading,  for  under  the  charter  the 
power  of  assessment  lies  in  the  city  assessors. 

The  power  of  a  city  to  lay  such  tax  is  purely  statutory,  and  the  enabling  statute 
must  be  strictly  pursued  without  departing  from  its  substance. 

The  powers  of  such  city  assessors  being  quasi  judicial  cannot  be  delegated. 

The  amount  to  be  assessed  for  the  benefit  of  such  improvement  is  not  the  subject 
of  an  action  witliin  the  purview  of  section  2366  of  the  Code  of  Civil  Procedure, 
for  it  is  a  determination  cast  by  law  upon  the  assessors  of  the  city. 

An  agreement  to  arbitrate  not  meeting  the  formal  requirements  of  the  statute  in 
that  it  is  not  duly  acknowledged  and  certified,  affords  no  basis  for  action  by 
the  court. 

Appeal  by  tlie  defendant,  the  City  of  Mount  Vernon,  from  an 
order  of  the  Supreme  Court,  made  at  the  Westclicster  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Wcstcliester 
on  the  6th  day  of  July,  1007,  denying  the  defendant's  motion  to 
vacate  a  judgment  theretofore  entered  in  this  action  in  favor  of  the 
plaintiff. 

Oeorge  H.  Taylor^  J/\  {Frederick  TT.  Clark  with  him  on  the 
brief],  for  the  appellant. 

Alfred  O.  Beeves^  for  the  respondent. 

Jexks,  J. : 

I  think  that  this  appeal  should  be  decided  upon  a  point  not 
directly  raised  or  discussed  by  either  of  the  learned  counsel.  It 
appears  that  an  assessment  for  regulating,  grading  and  improving 
otherwise  a  street  in  the  city  of  Mount  Vernon  had  been  laid  and 
apj>ortioned  pursuant  to  the  statutory  procedure  prescribed  there- 
for upon  certain  lands  benefited,  including  land  owned   by  the 
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plaintiff.  The  plaintiff  brought  tliis  action  to  have  the  assessment 
against  his  property  vac-ated  and  adjudged  illegal  and  void,  and 
complained  that  part  of  the  work  of  improvement  was  unlawful  and 
illegal,  in  that  there  was  an  unlawful  change  of  grade ;  that  certain 
extra  work  was  not  contracted  for  in  accord  with  law ;  that  unlaw- 
ful items  of  expense  were  included,  and  that  there  was  a  substantial 
departure  from  the  proper  rule  of  assessment  in  violation  of  the 
Constitutions  of  the  United  States  and  of  the  State  of  New  York. 
Issue  was  joined.  Thereafter  there  was  an  agreement  or  stipulation 
made  between  the  plaintiff's  attorneys  and  the  defendant's  corpora- 
tion counsel,  upon  the  recital  that  they  desired  to  have  the  issnea 
settled  by  arbitration,  whereby  it  was  stipulated  and  agreed  that 
the  values  of  the  lots  of  land  of  the  plaintiff  (excepting  certain  ones) 
before  and  after  the  grading  should  be  fixed  and  determined  by  two 
arbitrators,  and  if  necessary  by  an  umpire,  whose  decision  should 
be  final,  and  that  the  benefit  to  each  of  said  lots  by  reason  of  the 
grading  should  be  fixed  and  determined  by  said  arbitrator,  "and 
that  said  benefits  sliall  be  taken  in  each  case  as  the  amount  which, 
with  interest  from  the  date  of  said  grading,  shall  be  paid  in  lien  of 
the  assessment  on  each  of  said  lots  respectively."  It  was  further 
agreed  that  there  might  be  application  by  either  party  to  the  Special 
Term  for  judgment  on  the  filing  of  the  report  fixing  and  deter- 
mining the  amount  of  the  assessments.  The  arbitration  was  held 
and  a  report  was  made.  The  corporation  counsel  thereafter  sent  a 
resolution  to  the  common  council  of  Mount  Vernon,  reciting: 
"  Whereas,  in  an  action  brought  *  *  *  for  the  cancellation  of 
certain  assessments  *  *  *  the  amount  of  the  same  *  *  * 
was  fixed  and  determined  at  the  sum  of  $1,700.30,  and,  whereas, 
the  plaintiff  and  his  assigns  have  agreed  to  pay  all  taxes  and  all 
other  assessments  in  full,"  that  directed  the  city  clerk  to  cancel  the 
assessments  and  the  sales  on  the  payment  of  interest.  This  reso- 
lution was  passed  and  approved  by  the  mayor.  The  amount  was 
paid  and  received,  and  the  assessments  and  sales  were  canceled. 
Thereafter  the  common  council  passed  a  resolution  of  rescission. 
The  plaintiff  had  theretofore  entered  judgment,  which  the  defend- 
ant moved  to  vacate.  The  appeal  is  from  the  order  denying 
vacation. 

This  stipniation  or  agreement  was  not  in  the  nature  of  a  refer- 
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enc6  or  submission  of  the  issues  in  litigation  between  the  parties,  but 
was  in  effect  an  agreement  that  arbitrators  should  fix  and  deter- 
mine the  amount  of  the  benefits  arising  from  the  improvement,  and 
that  such  benefit  sliould  be  the  assessment  upon  the  plaintiff's  lands 
for  the  improvement  in  lieu  of  the  assessment  upon  such  lands 
laid  and  confirmed.  I  think  that  the  city  and  a  fortiori  its 
law  officer  could  not  do  this  thing.  The  charter  of  the  city  (Laws 
of  1892,  chap.  182)  provided  for  three  assessors  to  be  chosen 
by  tlie  electors.  (§  5."*)  This  statute  declares  that  the  expense 
of  such  improvements  as  were  made  in  this  case  "  shall  be  appor- 
tioned and  assessed  upon  the  several  lots  of  land  benefited  thereby 
by  the  assessors  in  proportion  to  the  benefit  which  the  same 
shall  derive  from  the  improvement."  (§  182.t)  My  proposition  is 
that  by  this  agreement  the  corporation  counsel  (or  the  city,  if 
you  will,  for  it  matters  not  if  I  am  correct  in  the  application  of 
the  principle  I  am  about  to  state)  in  effect  consented  that  these 
arbitrators  should  determine  the  amount  of  assessment  instead 
of  the  assessor  of  the  city,  and  that  this  step  was  ultra  vires. 
In  Somerville  v.  Dicherrnan  (127  Mass.  272)  the  plaintiff  agreed 
with  the  owners  of  land  affected  by  a  proceeding  to  open  a 
street  to  submit  the  assessment  of  damages  and  betterments  to 
arbiti-ation,  and  the  court  held  the  agreement  ultra  vireSy  holding 
that  if  the  controversy  were  between  the  city  and  each  land  holder 
separately  then  the  difference  might  be  adjusted  by  arbitration,  but 
when  a  way  was  laid  out  under  a  betterment  law  by  which  it  became 
the  duty  of  designated  officials  to  determine  the  question  of  benefit 
and  to  assess  accordingly  in  proportion,  the  assessment  was  in  the 
nature  of  a  tax  which  must  be  laid  proportionately  upon  all  of  the 
property  benefited ;  that  the  officers  acting  are,  as  public  officers  in 
a  quasi  judicial  capacity,  not  subject  to  direction  or  control  of  the 
town,  and  that  the  town  cannot  abridge  or  limit  the  rights  of  the 
designated  officers  or  exonerate  the  owner  of  benefited  land  from 
the  liability  to  be  assessed.  In  Boylston  Market  Association  v. 
Boston  (113  Mass.  528)  the  local  officers  designated  by  statute 
empowered  one  of  their  numl)er  to  make  an  agreement  as  to  better- 

*  Amd.  by  Laws  of  1896,  chap.  205,  and  Laws  of  1901,  chap.  202.—  [Rep. 
t  Amd.  by  Laws  of  1896,  chap.  602.—  [Rep. 
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ments  in  laying  out  a  street,  and  tlie  court  said  that  the  tax,  although 
local  and  special  in  its  character,  must  be  assessed  upon  all  the 
estates  benefited  and  liable,  so  that  each  should  bear  an  equal  pro- 
portion ;  that  the  law  provided  it  should  be  assessed  by  a  responsible 
board  of  officers  who  act  quasi  judicially  and  that  the  performance 
of  such  a  trust  could  not  be  dispensed  with  or  abridged  by  any 
agreement  of  the  city,  and  that  it  could  not  be  delegated  to  any  one 
else.  The  court  further  say:  *' It  would  be,  if  possible,  a  still 
greater  departure  from  their  legitimate  autliority,  to  undertake  to 
authorize  any  one  individual  to  select  one  of  the  benefited  estates 
from  the  whole  number,  and  make  it  the  subject  of  a  separate  set- 
tlement by  virtue  of  which  it  is  to  be  omitted  from  the  assess- 
ment." (See,  too,  EaMinan  v.  Stowe^  37  Maine,  86 ;  McCann  v.  Otoe 
County,  9  Neb.  324.)  In  Pallet  v.  Bayorine  (39  N.  J.  L.  559)  it 
was  decided  that  when  the  charter  of  a  city  authorizes  the  taking  of 
land  for  public  improvements  and  provides  a  special  mode  of  ascer- 
taining the  value  of  lands  taken  and  damages,  the  officers  of  the 
city  could  not  make  a  valid  agreement  that  the  value  and  damages 
conld  be  determined  by  arbitration,  and  that  the  city  attorney 
could  not  consent  to  a  reference  therefor;  the  principle  being  that 
what  the  parties  proposed  "  was  nothing  more  nor  less  than  to 
obtain  an  appraisement  of  the  plaintiffs  lands  in  a  way  and  by  a 
tribunal  different  from  that  prescribed  in  the  city  charter."  The 
power  of  the  city  to  lay  this  tax  is  purely  statutory,  and  the  enabling 
statute  must  be  strictly  pursued  without  departure  from  the  sub- 
stance thereof.  {Newell  v:  Wheeler,  48  N.  Y.  486 ;  Merritt  v. 
Villa-ge  of  Portchester,  71  id.  309  ;  Guest  v.  City  of  Brooklyn,  79  id. 
624.)  The  powers  of  the  assessors  in  the  premises  are  quasi  judicial 
(Cooley  Taxn.  [2d  ed.]  786;  Bellinger  v.  Gray,  51  N.  T.  610; 
Matter  of  Cruger,  84  id.  619),  and  such  powers  could  not  be  delegated 
{Providence  Retreat  v.  City  of  Buffalo,  29  App.  Div.  160, 165,  and 
authorities  cited).  This  controversy,  i.  e\,  the  amount  to  be  assesse*! 
for  benefit,  is  not  the  subject  of  an  action  within  the  purview  of 
section  2366  of  the  Code  of  Civil  Procedure,  for  it  is  a  determina- 
tion cast  by  law  upon  the  assessors  of  the  city.  {Henderson  v. 
Adains,  5  Cush.  610.)  In  any  event  the  agreement  did  not  nvt 
the  formal  requirements  of  the  statute  in  that  it  was  n<»t  d-U 
acknowledged  and  certiritid  as  thereby  required,  and,  therefore,  it 
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did  not  afford  any  basis  for  the  action  of  the  court.  {Electric 
Steel  Elevator  Co.  v.  Kain  Malting  Co,^  112  App.  Div.  68G.) 

The  order  must  be  reversed,  with  costs,  and  the  motion  granted, 
with  costs. 

Woodward,  IIookeb,  Gaynoe  and  Rich,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  costs. 


R.    Louis  Lapetina,   Appellant,   v,   Raffaelo   Santanoelo, 

Respondent. 
Second  Department,  February  28,  1908. 

Pleading^  —  libel — partial  defense  in  justification — when  demurrable  — 

qualified  privilege. 

When  facts  are  not  expressly  pleaded  as  a  partial  defense  the  plaintiff,  and  tbe 
court  upon  demurrer,  must  test  the  plea  as  if  made  in  complete  defense. 

Ilcnce,  when  in  an  action  for  libel  in  charging  the  plaintiff  with  dishonesty  in 
two  trausactions.  the  defendant  "further  answering  the  complaint  and  in 
justification *' alleges  matters  justifying  the  charge  of  dishonesty  in  one  of 
the  transactions,  the  plea  is  not  broad  enough  to  be  a  complete  defense  and  is 
bad  on  demurrer. 

A  letter  written  by  the  defendant  to  his  attorney  charging  another  attorney  with 
dishonesty  in  a  professional  transaction,  is  one  of  qualified  or  prima  facit 
privilege,  and  when  the  complaint  expressly  charges  that  the  libel  was  false 
and  malicious,  the  plea  of  privilege  must  be  framed  to  meet  the  specific 
allegations  or  it  is  bad  upon  demurrer. 

Appeal  by  the  plaintiff,  R.  Lonis  Lapetina,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  20th  day  of  November, 
1007,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Kings  County  Special  Term. 

William,  Mc Arthur^  for  the  appellant. 

Rohert  B,  KnowleSy  for  the  respondent. 

Jexks,  J. : 

This  is  an  appeal  from  an  interlocutory  judgment  overruling  the 
plain tiflPs  demurrers  in  an  action  for  libel.  The  demurrers  are  to 
the  first  further  defense  in  alleged  justification,  the  sec^uid  further 
defense  in  alleged  justification  and  to  the  third  and  separate  defense. 
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Tlie  ground  as  to  all  is  insufficiency  in  law  upon  tlie  face.  The 
alleged  libel  was  the  writing  and  publishing  of  the  following  letter 
sent  to  Charles  Oechler,  Esq.,  an  attorney  at  law  :  "  Your  kind  let- 
ter received,  I  am  obliged  write  to  you  in  this  manner.  If  1  have 
sent  Mr.  Knowles  last  evening  in  your  office  the  reason  was  that  I 
have  Know  after  the  Ilackensack's  case  Lapetina.  Lapetiua  now  is 
for  me  a  dishonest  man.  I  have  received  from  you  two  receipts 
one  of  five  dollars  and  other  of  ten  dollars.  When  I  came  in  your 
respectable  office  Lapetina  asked  me  ten  dollars,  I  had  in  my  pocket 
eight  dollars  only,  Lapetina  told  me  all  right  Mr.  Santangelo,  this 
evening  I  will  see  you  in  your  drug  store,  I  will  bring  the  receipt 
and  you  shall  give  me  ten  dollars.  The  evening  he  came  I  gave  him 
the  money.  Now  Lapetina  refnce  five  dollars,  After  your  letter  I 
am  ready  to  brace  Sicilian  to  break  him  the  face  to  this  ignorant 
stupid  meddler  man,  I  will  cite  him  in  the  court  to  this  quack." 
The  complaint  shows  that  this  letter  referred  to  two  transactions. 

The  plea  challenged  by  the  first  demurrer  is  thus  introduced, 
"  Defendant,  further  answering  the  complaint  and  in  justification, 
states."  The  matter  thereof  is  in  justification  of  the  charge  that 
the  plaintiff  was  not  honest  in  the  Ilackensack  transaction. 
While  the  plea  may  pass  as  in  justification,  it  is  not  broad  enough 
to  be  a  complete  defense  —  indeed  it  does  not  purport  to  be 
one.  When  the  facts  are  not  expressly  pleaded  as  a  partial  defense, 
the  plaintiff  and  the  court  upon  demurrer  must  test  the  plea  as  if 
given  in  complete  defense.  {Thampson  v.  Ualhert,  109  N.  Y.  329.) 
Ilence  the  plea  is  bad.  For  like  reasons  the  plea  attacked  by  the 
second  demurrer  is  bad. 

The  third  demurrer  attacks  a  plea  thus  introduced  :  "  Defendant 
for  a  further  and  separate  defense  alleges : 

"  Twenty-sixth,  That  heretofore  and  in  the  Municipal  Court  of 
the  City  of  New  York,  Borough  of  Brooklyn,  the  defendant  herein, 
and  one  John  De  la  Tergo,  brought  an  action  against  Isabella  Jaffe 
and  Fannie  Zatulove,  in  which  said  action,  the  said  Charles  Oechler, 
the  person  to  whom  the  letter  attached  to  the  complaint  was  writ- 
ten, appeared  as  attorney  for  this  defendant  and  in  which  said 
action  the  professional  obligation  referred  to  in  the  complaint  was 
incurred  by  defendant. 

"  Twenty-seventh.     That  this  defendant  communicated  and  wrote 
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said  letter  to  said  Charles  Oechler,  as  attorney  for  this  defendant 
and  in  connection  with  liis  professional  services  rendered  to  defend- 
ant in  said  action,  and  not  otherwise ;  and  the  defendant  claims 
that  said  communication  to  said  Charles  Oechler  M'as  privileged  as 
between  attorney  and  client  and  related  to  matters  wherein  said 
Charles  Oechler  appeared  as  attorney  for  this  defendant." 

Beferring  to  this  plea  as  we  may  do  upon  demurrer  {J^ry  v.  JSen- 
fiett,  5  Sandf.  72),  it  is  quite  clear  that  it  is  one  of  qualified  privilege 
—  ^^ prima  facie  "  privilege,  as  it  is  often  termed..    (Odgers  Lib.  & 
Sland.  [4th  ed.]  chap.  9  ;  Newell  Def.  Sland.  &  Lib.  chap.  19,  §§  63 
d  9eq.,  §§  92,  96,  106;  Byain  v.  Collhis,  111  K  Y.  143 ;  IliU  v. 
Durham  House  Drainage  Co.^  79  Ilun,  335.)    It  falls  within  the 
condition  well  expressed  by  Baron  Fitzgerald  in  Waring  v.  Jf'  Cal- 
din  (7  Ir.  Kep.  C.  L.  288,  cited  in  Newell,  supra^  §  106).     It 
appears  that  the  letter  was  elicited  by  a  letter  from  the  addressee. 
We  cannot  infer  that  it  was  directly  responsive  tliereto,  but  we  may 
infer  that  it  was  in  explanation  of  the  reason  why  the  defendant  had 
sent  one  lawyer  to  another,  and  that  the  reason  was  thaj;  the  plain- 
tiff, a  lawyer,  when  in  Mr.  Oechler's  office  —  associated  with  him  or 
in  his  employ  —  had  not  treated  the  writer  honestly  in  certain  bnsi- 
nesB  dealings.     Even  though  the  occasion  should  be  held  one  of 
qualified  or  prima  facie  privilege,  the  questions  of  hona  fides,  belief 
and  of  actual  malice  survive  it.     {Klinck  v.  Colhy,  46  N.  Y.  427, 
430.)     The  plaintiff's  complaint  expressly  avers  that  the  libel  was 
false  and  malicious,  and  I  think  then  that  the  defendant  should  have 
pleaded  so  as  to  meet  these  specific  allegations  and  thus  put  in  plea  of 
qualified  privilege  in  proper  form.     {O^Donaghue  v.  M^  Govern,  23 
Wend.  26  ;  Buddington  v.  Dams,  6  How.  Pr.  401.)    If  the  letter 
wei-e  absolutely  privileged,  then  the  plea  might  be  sustained  for  the 
reason  that  the  law  would  not  permit  the  plaintiffs  plea  of  falsity 
and  malice.     {Garr  v.  Selden,  4  N.  Y.  94.) 

The  interlocutory  judgment  is  reversed,  with  costs,  and  the  demur- 
rer sustained,  with  costs,  with  leave  to  the  defendant  to  plead  over 
on  payment  of  costs. 

HooKEB,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sus- 
tained, with  costs,  with  leave  to  the  defendant  to  plead  over  on 
payment  of  costs. 
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Louis  Rosenberg  and  Philip  Sherry,  Respondents,  v.  Jennie 
Feiering,  Appellant. 

Second  Department,  February  28,  1908. 

Pleading  —  amendment  —  terms  —  appeal  —  review    of    discretion    of 

Goimty  Court. 

When  the  judgment  in  an  action  by  a  vendee  of  lands  for  specific  performance  ur 
the  return  of  the  earnest  money  has  been  reversed  because  the  plaintifTs 
objection  to  title,  upon  which  the  judgment  was  based,  was  not  alleged  in  the 
complaint,  the  plaintiff  should  be  allowed  to  amend  to  set  out  the  true  grounds 
of  objection,  conditioned,  however,  on  the  payment  of  all  costs  and  disburse- 
ments of  the  action  antecedent  to  the  amendment,  and  ten  dollars  costs  of 
motion. 

The  Appellate  Division  may  review  the  discretion  of  the  County  Court  in  impos- 
ing terms  on  the  amendment  of  a  pleading. 

Appeal  by  the  defendant,  Jennie  Feiering,  from  an  order  of  tlie 
County  Court  of  Kings  county,  entered  in  the  office  of  the  clerk 
of  the  county  of  Kings  on  the  30th  day  of  November,  1907. 

Isidor  Cohn^  for  the  appellant. 

Isaac  Miller  J  for  the  respondents. 

Jenks,  J. : 

The  appeal  is  from  an  order  of  the  County  Court  of  Kings 
county  permitting  the  plaintiffs  to  serve  an  amended  complaint  on 
payment  of  thirty-five  dollai's  costs.  The  action  is  by  purchaser 
against  seller  of  realty  for  specific  performance  or  in  the  alternative 
for  the  deposit  money  and  incidental  expenses.  The  plaintiffs 
gained  a  judgment,  which  we  reversed,  {liosefiherff  v.  Feiering^  121 
App.  Div.  190.)  The  case  may  be  read  in  that  book  and  need  not 
be  gone  over  again.  We  reversed  the  judgment  because  the  plain- 
tiffs failed  to  show  that  they  took  the  objection  to  the  title  upon 
which  alone  judgment  was  given  for  them,  and  if  they  did  it  was 
not  charged  as  a  ground  of  complaint. 

This  application  was  to  amend  the  complaint  to  cover  the  defects 
which  were  pointed  out  in  our  judgment.  The  plaintiff  Lonis  Ros- 
enberg, as  affiant,  showed  that  he  raised  this  objection  mainly  and  as 
the  particular  one  on  the  law  day  for  closing  the  title,  and  he  wasoM*- 
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roboraced  by  liis  attorney.  The  attorney  also  deposed  that  lie  did  not 
think  that  it  wae  necessary  to  plead  this  fact,  as  it  was  a  matter  of 
evidence.  It  does  not  appear  when  he  niised  the  point  npon  the  trial 
that  he  was  met  by  objection  that  it  was  not  pleaded.  The  oppos- 
ing affidavits  did  not  directly  deny  that  the  objection  was  raised  at 
the  time  appointed  for  the  closing  of  the  title.  I  think  that  the 
order  may  be  sustained,  as  the  amendment  is  material  and  in  the 
furtherance  of  justice.  {Canliffv,  D,  <&  IL  Canal  Co,^  4  N.  Y. 
St.  Repr.  775  ;  Nichol  IT.  Y.  Pr.  §  904.)  Speaking  of  the  authority 
conferred  by  section  723  of  the  Code  of  Civil  Procedure,  the  court 
in  MuUer  v.  City  of  Philadelphia  (113  App.  Div.  96)  say:  "  The 
power  thus  conferred  is  usually,  as  it  ought  to  be,  freely  exercised 
in  order  that  justice  may  be  done  between  the  parties.  Merely 
technical  rules  of  pleading  no  longer  control,  and  the  merits  of  an 
action  and  the  rights  of  parties  are  now  rarely  determined  upon 
affidavits." 

But  I  think  the  terms  imposed  were  inadeqnate.  It  is  said  that 
we  cannot  vary  them  because  they  were  imposed  in  the  discretion 
of  the  County  Court.  But  I  think  that  the  question  of  terms  aflEects 
a  substantial  right  and  that  it  is  subject  to  our  review.  (See  Kilts 
V.  Neahr^  101  App.  Div.  317,  citing  Cramer  v.  Lovejoy^  41  Ilun, 
581 ;  Clark  v.  Eldred^  54  id.  5,  and  Neio  v.  Aland^  62  How.  Pr. 
\^^?^  In  Clark  wEldred  {supra)  tlie  court  say  :  "  We  think,  also, 
that  there  are  cases  where  the  terms  imposed  on  granting  relief  may 
be  so  contrary  to  those  established  by  law  and  practice  as  to  justify 
a  review  in  this  court.  {O^Brien  v.  Long^  49  Hun,  SI.)"  I  think 
that  the  terms  should  have  required  the  payment  of  all  costs  and 
disbursements  of  the  action  antecedent  to  the  granting  of  the  appli- 
cation, and  of  $10  costs  of  the  application.  {Ilerhert  v.  De 
MuriciSj  115  App.  Div.  453;  McEntyre  v.  Tucker^  40  id.  444; 
Bates  V.  Salt  Springs  Nat,  Bank^  43  id.  321 ;  Lhidhlad  v.  LynJe^ 
81  id.  603;  RuelUn  v.  Stillwell,  28  Civ.  Proc.  Hep.  243;  Cramer 
V.  Lavejoy^  41  Hun,  581 ;  liodgers  v.  Clement^  58  App.  Div.  54; 
Tradesmen's  Nat.  Bank  v.  Curtis^  63  id.  14.) 

Woodward,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Order  of  the  County  Court  of  Kings  county  modified  in  accord- 
anoe  with  opinion,  and  as  modified  afHrmed,  without  costs. 
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Mary  Carey,  Respondent,  v.  The  Brooklyn  Heights  Railroad 
Company,  Appellant. 

Second  Department,  February  28,  1908. 

Railroad  —  negligence  —  damages .  not   excesBive  —  evidence  —  question 
as  to  whether  plaintiff's  witness  had  sued  railroad  excluded. 

Evidence  in  an  action  to  recover  damages  for  personal  injuries  caused  by  Ibe 
sudden  starting  of  a  surface  car,  examined  and  /uld,  to  justify  a  finding  that 
injuries  to  the  plaintiff's  knee  vrere  permanent,  and  that  a  verdict  of  $2,500 
was  not  excessive. 

In  such  action  it  is  not  error  to  sustain  an  objection  to  a  question  put  to  the 
plaintiff's  witness  on  cross-examination,  asking  if  she  had  ever  met  with  an 
accident  and  sued  the  railroad,  the  question  not  being  restricted  to  an  accident 
upon  the  defendant's  railroad  or  to  a  suit  against  it. 

The  extent  of  cross-examination  as  to  collateral  matters  is  discretionary  with 
the  trial  court. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
18th  day  of  April,  1907,  upon  the  verdict  of  a  jury  for  $2,500,  and 
also  from  on  order  entered  in  said  clerk's  office  on  the  23d  day  of 
April,  1907,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

J),  A.  Marsh  [George  J).  Yeomans  with  him  on  the  brief],  for 
the  appellant. 

Robert  Stevmrt  [Ralph  O.  Barclay  with  him  on  the  brief],  for 
the  respondent. 

Jenks,  J. : 

The  action  is  by  passenger  against  a  common  carrier  of  persons, 
for  its  negligence.  The  plaintiff  complains  that  when  she  was  on 
the  running  board  of  the  car,  the  car  was  started  without  affording 
her  a  reasonable  opportunity  to  gain  a  place  of  security,  and  that  in 
consequence  she  was  thrown  off  the  car  and  thereby  injured.  The 
testimony  in  the  case  presented  a  question  for  the  jury,  and  I  see 
no  reason  to  disturb  its  linding  for  the  plaintiff. 

The  defendant's  appeal  presents  two  questions.     It  is  contended 
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that  the  verdict  of  $2,500  is  excessive.  The  plaintiff's  knee  was 
injured  by  the  accident.  She  testifies  that  she  was  confined  to  her 
home  for  six  montlis  with  the  exception  tliat  she  went  out  there- 
from three  or  four  times.  She  testifies  that  she  still  suffers  pain  in 
her  knee;  that  sh6  has  difficulty  in  walking  and  that  there  is  a  dif- 
ference in  the  size  of  her  knees.  There  is  a  clash  between  her 
attending  physician  and  the  one  called  by  the  defendant.  The  former 
testifies  in  detail  to  the  injuries  received  and  to  a  permanent  condi- 
tion as  the  result  of  chronic  synovitis  which  causes  the  plaintiff  to 
suffer  pain  and  to  limp  in  walking.  The  physician  called  by  the 
defendant  testifies  that  when  in  the  employ  of  the  defendant  he 
examined  the  plaintiff  on  the  day  after  the  accident  and  found 
nothing  more  than  abrasions;  that  if  the  plaintiff  had  received 
any  injury  which  would  affect  the  cartilage  between  the  bones  of 
the  knee  he  would  then  have  expected  to  find  it,  and  that  there 
was  then  no  indication  of  any  injury  to  the  knee  joint.  The 
court  at  the  trial  appointed  a  third  physician  to  make  an  exam- 
ination of  the  plaintiff.  He  testified  that  the  right  knee  had  suf- 
fered some  disturbance ;  there  was  evidence  of  some  thickening 
there  and  particularly  on  the  inner  tuberosity  of  the  bone ;  there 
was  a  difference  in  size  between  the  knees ;  the  mobility  of  the 
leg  was  not  normal,  and  this  defect  looked  rather  like  traumatic 
arthritis  than  rheumatic  arthritis.  He  furtlier  testified  that 
the  impairment  of  tlie  joint  was  not  sufficient  to  interfere  with 
locomotion,  and  that  the  difficulty  of  the  plaintiff  in  going  up  and 
down  staire  would  be  attributable  more  to  pain  than  impaired 
mobility.  This  physician  found  no  trouble  with  the  cartilage,  but 
there  was  a  thickening  of  the  tuberosity  at  the  joint.  It  seems 
that  the  jury  accepted  the  testimony  of  the  plaintiff's  attending 
physician,  which  was  corroborated  in  part  by  that  of  the  indifferent 
medical  witness,  rather  than  that  of  the  defendant's  physician  who 
had  visited  the  plaintiff  on  one  occasion  and  on  the  day  after  the 
accident.  The  jury  was  justified  in  finding  that  the  injury  was  of 
•permanent  character.  I  cannot  say  that  the  damages  are  so 
excessive  as  to  require  a  reduction. 

The  appellant  also  contends  that  the  court  erred  in  a  ruling  upon 
a  cjnestion  of  evidence.  Mrs.  McCarthy,  a  companion  of  the  plain- 
tiff at  the  time  of  the  accident,  testified  for  the  plaintiff  as  to  the 
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attendant  circumstances.  On  her  cross-examination  she  was  asked  if 
she  "  ever  had  an  accident  of  any  kind,"  and  she  answered,  "  Yes,  sir, 
I  met  with  an  accident.  Q.  Did  you  bring  a  suit  against  the  railroad 
company  ?  [Objected  to  *  *  *  as  immaterial  and  irrelevant. 
Objection  sustained.  "  Exception  to  defendant.]  ^  If  the  witness 
had  testified  that  she  had  met  with  an  accident  on  the  defendant's 
railroad,  then  the  question  would  have  been  competent,  or  if  the 
question  had  been  whether  she  had  sued  the  defendant  then  the 
question  would  have  been  competent  to  show  the  bias  of  the  wit- 
ness. {Zf'myne?*  y.  Third  Avenue  R.  It,  Co,^  No,  i,  36  App.  Div.  271, 
and  authorities  cited.)  But  all  tliat  she  was  asked  was  wliether  she 
had  ever  met  with  an  accident  and  had  sued  the  railroad.  If  the 
counsel  wished  to  elicit  the  information  whether  the  witness  had 
met  with  an  accident  on  the  defendant's  road  and  had  sued  the 
defendant,  he  should  have  been  more  definite.  The  bringing  of  a 
suit  against  the  defendant  for  an  accident  might  well  be  shown  as 
evidence  of  hostility  or  as  proof  of  conduct  indicating  hostihty. 
(Wigm.  Ev.  §  949.)  But  it  seems  to  me  that  the  exclusion  of  a 
question  which  if  answered  might  only  show  that  the  witness  had 
an  accident  at  some  time  and  thereupon  sued  a  railroad  company 
therefor,  should  not  be  considered  as  reversible  error.  Such  evi- 
dence should  be  direct  and  positive.  {Gale  v.  New  York  Central  & 
Ihulson  River  R,  R.  Co,,  76  N.  Y.  594.)  The  question  of  the 
extent  of  examination  into  collateral  matters  is  within  the  discretion 
of  the  trial  court  {Lustig  v.  N,  Y.,  L,  E,  cfe  TF.  R.  R.  Co,,  65 
Ilun,  553 ;  see,  too,  Gi'eat  Western  Turnpike  Co,  v.  Ij)omi%,  32 
N.  Y.  127),  and  I  see  no  reason  to  interfere  with  it  upon  this  record. 
The  judgment  and  order  should  be  affirmed,  with  costs. 

Present  —  Woodwakd,  Jenks,  Hooker,  Gaynor  and  Rich,  J  J. 

Judgment  and  order  unanimously  afiirmed,  with  costs. 
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William  Rosenstein,  Appellant,  v.  Henrt  L.  Bogel,  Respondent. 

Second  Department.  Fcl)ruary  28,  1908. 

Principal  and  agent  —  broker's  action  for  oommiMiona  —  fiacta  showing 

I>erformance. 

A  real  estate  broker  suing  for  commissions  makes  out  a  prima  facie  case  by 
sliowing  that  he  was  employed  to  find  a  purchaser  for  the  defendant's  land 
and  introduced  a  prospective  purchaser  at  the  terms  set  by  the  defendant,  that 
the  purchase  was  not  made  because  tlie  defendant  changed  the  terms  of  sale 
by  requiring  a  larger  cash  payment,  whereat  the  purchaser  abandoned  negotia- 
tions, and  that  the  plaintiff  subsequently  procured  another  purchaser  ready 
and  willing  to  pay  the  higher  price.  On  such  evidence  it  is  error  to  dismiss 
the  complaint. 

Appeal  by  the  plaintiff,  William  Rosenstein,  from  a  judgment 
of  the  Municipal  Court  of  tlie  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  defendant,  rendered  on  the  23d  day  of 
March,  1905. 

Williain  V.  Zipser^  for  the  ai)pellant. 

Kiendl  Brothers^  for  the  respondent. 

IIoOKER,  J. : 

The  plaintiff  appeals  from  a  judgment  entered  at  the  close  of  his 
evidence  dismissing  the  comi)laint.  The  action  was  for  commissions. 
The  proof  offered  tended  to  show  the  employment  of  plaintiff  to 
furnish  a  purchaser  for  defendant's  premises;  that  the  plaintiff  pro- 
cured a  purchaser  in  the  person  of  one  Kleng,  who  was  introduced 
to  the  defendatit  as  a  prospective  purchaser  of  the  premises  for 
$36,000,  $8,000  cash  and  the  balance  to  be  secured  by  a  mortgage 
upon  tlie  property ;  that  afterwards  the  defendant  changed  the 
terms  of  the  sale  and  insisted  on  a  larger  cash  payment  equal  to 
$10,000 ;  that  the  proposed  purchaser,  Kleng,  refused  to  make  the 
cash  payment  of  $10,000  and  abandoned  negotiations  with  the 
defendant;  that  the  said  proposed  purchaser,  Kleng,  had  funds 
with  which  to  make  the  $8,000  payment ;  that  afterwards  the  plain- 
tiff procured  another  purchaser  in  the  p(Mv<»n  of  one  Siegel,  who 
was  ready  and  willing  to  take  the  property  on  defendant's  terms  of 
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$36,000  with  a  cash  payment  of  $10,000.     The  rate  of  commission 
was  to  be  one  per  cent. 

These  facts  established  a  cause  of  action,  and  plaintiff  was  entitled 
to  recover  at  the  close  of  his  case  as  the  evidence  then  stood.  The 
trial  justice  erred  in  dismissing  the  complaint,  and  for  tliis  error  the 
judgment  of  the  Municipal  Court  must  be  reversed  and  a  new  trial 
ordered. 

Woodward,  Jenks,  Gaynor  and  Rich,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Frances  M.  McCardell^  Respondent,  v.  Metropolxtait  Street 
Railway  Company,  Appellant. 

Second  Department,  February  28,  1908. 

Practice  —  dismissal  of  complaint  for  failure  to  prosecute. 

The  complaint  in  an  action  to  recover  for  personal  injuries  should  be  dismissed 
for  failure  to  prosecute  when  it  is  shown  that  although  the  cause  of  action  arose 
in  1899,  and  issue  was  joined  in  1902,  the  case  was  not  noticed  for  trial  or  note 
of  issue  filed  or  any  proceedings  since  taken,  although  issues  three  years 
younger  had  been  tried  iu  the  meantime. 

Under  the  circumstances,  it  is  no  excuse  for  the  plaintiff's  attorney  to  say  tbat 
owing  to  the  fact  that  his  clerk  who  had  charge  of  the  matter  went  on  a  spree 
in  1902  and  never  returned,  he  did  not  know  of  the  pendency  of  the  cause  in  his 
office  until  the  motion  to  dismiss. 

Rich,  J.,  dissented,  with  r pinion. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  an  order  of  the  Suj)renie  Court,  made  at  the  Westchester 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Westchester  on  the  2l8t  day  of  June,*  1907,  denying  the 
defendant's  motion  to  dismiss  the  complaint  herein  for  failure  to 
prosecute. 

Bayard  11.  Amen  [  Walter  henry  Wood  and  Henry  A.  BdnMon 
with  him  on  the  brief],  for  the  appellant. 

J.  QuifUus  Oohen^  for  the  respondent  % 
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Hooker,  J. : 

The  action  is  for  personal  injuries.  The  cause  of  action  arose  on 
September  1,  1899 ;  summons  was  served  on  August  25, 1902,  and 
issue  was  joined  on  October  14,  1902.  Subsequent  thereto  no  fur- 
ther steps  were  taken  by  the  plaintiff.  The  case  was  never  noticed 
for  trial  and  note  of  issue  was  never  filed.  This  is  an  appeal  by  the 
defendant  from  an  order  refusing  to  dismiss  the  complaint  for  lack 
of  prosecution.  Issues  three  yeare  younger,  namely,  of  August, 
1905,  had  been  tried.  The  plaintiff's  attorney  seeks  to  excuse  his 
neglect  by  si  lowing  that  a  clerk  in  his  office,  who  had  charge  of  the 
matter,  went  on  a  protracted  spree  after  the  commencement  of  the 
action,  and  never  returned  to  the  attorney's  office ;  that  the  attor- 
ney never  knew  of  the  pendency  of  this  case  in  his  office  until  the 
fiervice  of  the  motion  papers.  We  cannot  understand  how  this  case 
could  be  in  tlie  plaintiff's  attorney's  office  from  1902  until  the  mak- 
ing of  this  motion  without  his  having  been  aware  of  the  commence- 
ment of  the  action.  If  the  clerk  went  on  the  spree  at  about  the 
time  of  the  commencement  of  the  action  and  has  never  returned, 
and  the  plaintiff's  attornev  has  never  discovered  the  presence  of 
tliis  case  in  his  office,  his  neglect  of  his  client's  interest  is  exceed- 
ingly gross ;  it  seems  impossible  that  the  case  could  have  been  in 
his  office  for  between 'four  and  five  years  without  his  having  dis- 
covered the  fact.  It  is  also  incomprehensible  that  if  the  plaintiff 
had  any  case  at  all  she  would  not  have  conferred  with  her  lawyer 
about  it  during  the  time  that  intervened  between  the  commencement 
of  the  suit  and  the  making  of  this  motion. 

The  facts  presented  by  thid  record  show  a  case  of  inexcusable 
neglect,  if  over  one  was  made  out. 

The  order  sliould  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  granted,  with  costs. 

Jenks,  Gaynor  and  Miller,  J  J.,  concurred;  Kich,  J.,  read  for 
affirmance. 

Rich,  J.  (dissenting) : 

I  dissent.     It  appears  that  younger  issues  of  the  same  character 
have  been  reached  in  their  regular  order  upon  the  calendar  of  the 
App.  Div.— Vol.  CXXIV.        34 
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court  and  tried  and  disposed  of.  PlaintiflE  excuses  the  failure  to 
prosecute  by  showing  that,  at  the  time  tlie  action  was  commenced, 
her  counsel  rehed  upon  a  young  man  in  his  office  wlio  had  charge 
of  all  papers  in  connection  with  tlie  case,  but  who  left  the  employ- 
ment at  about  that  time,  and  never  returned,  without  giving  coun- 
sel any  information  of  the  action  or  even  that  it  had  been  instituted, 
and  he  never  had  any  knowledge  or  information  in  reference  to  the 
j)ending  case  until  served  with  the  papers  in  the  motion  to  dismiss. 
I  tliink,  in  view  of  the  fact  that  counsel  had  no  knowledge  of  the 
action,  that  plaintiff  ought  not  to  be  charged  with  neglect,  and  the 
order  ought,  therefore,  to  be  affirmed. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  costs. 


Chables  Hiogins,  Appellant,  v.  Joseph  Kuppekx,  Respondent. 

Second  Department,  February  28,  1908. 

Negligence  —  injury  by  fall  of  merchandiBe  —  res  ipsa  loquitur. 

One  who  invites  the  public  to  his  place  of  business  is  under  the  duty  of  reason- 
able aire  to  make  the  place  safe  to  those  who  come. 

When  a  customer  in  a  store,  while  standing  at  a  desk  to  pay  for  a  purchase,  is 
injured  by  the  fall  of  the  defendant's  merchandise,  consisting  of  a  bundle  of 
steel  rods  ten  feet  long  which  had  been  standing  on  end  against  a  door  jamb, 
the  maxim  that  *'  the  thing  speaks  for  itself  "  applies,  and  it  is  error  to  nonsuit 
for  failure  to  make  out  a  case. 

Appeal  hy  the  plaintiff,  Charles  Higgins,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York  in  favor  of  the  defend- 
ant, granting  a  nonsuit  at  the  close  of  the  plaintiff's  case. 

I^^olef/  c6  31artln^  for  the  appellant. 

Lewis  C.  G rover,  for  the  respondent. 

Gaynor,  J.  : 

The  plaintiff  was  at  the  desk  in  the  defendant's  store  paying  for 
some  goods  ho  was  purchasing  when  a  hundle  of  steel  rods  about 
ten  feet  long  wliicli  was  standing  on  end  in  the  store  against  the 
edge  or  jamb  of  the  door,  and  was  of  the  merchandise  there,  fell 
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over  on  his  foot.  There  was  evidence  that  the  defendant  was  at 
the  same  time  carrying  out  of  the  store  to  his  wagon  lieavy  iron 
sheets  and  that  the  jar  from  one  of  them  on  the  sidewalk  caused 
the  bnndle  of  rods  to  fall  over.  Be  this  as  it  may,  the  non-suit  at 
the  close  of  the  plaintiff's  evidence  was  error.  The  mere  fall  of 
the  bnndle  sufficed  to  make  out  a  case  for  the  plaintiff  for  the  jury. 
The  maxim  that  the  thing  speaks  for  itself  applied.  It  is  a  fair 
inference  that  the  bundle  would  not  have  fallen  if  carefully  placed. 
One  who  invites  the  public  to  his  place  of  business  is  under  the 
duty  of  reasonable  care  to  make  his  place  safe  to  those  who  come 
{Davis  V.  Ferris^  29  A  pp.  Div.  G23 ;  Schnizer  v.  Pliillqys^  108 
id.  17 ;  Dutton  v.  Greenwood  Cemetery  Co.^  80  id.  352). 
The  judgment  should  be  reversed. 

Jbnks,  Hooker,  High  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


William  B.  A.  Jurqens,  Kespondent,  v,  Herman  A.  Wichma.nn, 
Appellant,  Impleaded  with  John  J.  Schluter,  Defendant. 

SecoDd  Department,  Februnry  28,  1908. 

Pleading  —  answer —  defective  denial    of  knowledge  or  information  — 
bills  and  notes  —  notice  of  dishonor  of  check,  when  sufficient. 

An  answer  which  "  denies  knowledge  or  information  siiflicient  to  form  a  belief 
as  to  the  truth  in  any  of  the  allegations"  in  spccilied  paragraphs  of  a  com- 
plaint, is  insufficient  as  a  denial  of  those  allegalions  and  raises  no  issue 
thereon. 

The  provision  of  section  500  of  the  Code  of  Civil  Procedure  permitting  issue  on 
the  allegations  of  a  complaint  (o  be  joined  by  a  denial  "of  any  knowledge  or 
mformation  thereof  sufficient  to  form  a  belief  "  means  that  the  defendant  must 
deny  that  he  has  knowledge  or  information  of  such  allegations  sufficient  to 
form  a  belief  as  to  their  truth.  This  artificial  form  of  denial  must  be  followed 
with  substantial  strictness  in  order  to  be  good. 

Notice  of  the  dishonor  of  a  bank  check  given  by  telegnvph  on  the  second  day  fol- 
lowing the  deposit  of  the  check  for  collection  and  immediately  after  the  depos- 
itor received  notice  of  such  dishonor  is  good,  for  under  sections  174  and  175  of 
the  Negotiable  Instruments  Law  the  bank  had  until  the  day  follow^! ng  to  give 
notice  of  the  dishonor,  and  by  virtue  of  section  178  the  depositor  had  until  the 
day  following  notice  to  him  within  which  to  notify  antecedent  parties. 
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Appkal  by  tlio  defuiidant,  Ileniiiinn  A.  AVichman,  from  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York  in  favor  of 
the  plaintiff. 

FranJclin  Taijlor^  for  the  appellant. 

Joseph  M,  Gazzam^  Jt\^  for  the  respondent. 

Gaynor,  J. : 

This  is  an  action  by  tlie  holder  of  a  check  on  a  bank  against  the 
maker  and  payee.     The  former  did  not  answer.     The  latter  api)eal8. 
The  payee  endorsed  the  note  to  the  plaintiff.     The  first  point  made 
is  that  there  was  no  evidence  that  tlie  check  was  presented  for 
payment  and  payment  refused.     There  was  no  issue  on  that  head. 
It  is  alleged  by  the  fifth  subdivision  of  the  complaint  that  the 
check  was  presented  to  the  bank  on  which  it  was  drawn  and  jmy- 
ment  demanded;  by  the  sixth  that  the  bank  refused  payment;  by 
the  seventh  that  the  maker  had  directed  the  bank  to  stop  payment; 
and  by  the  ninth  that  there  is  owing  to  the  plaintiff  from  the  defend- 
ants  the   amount   of   i1:j   said  note.     The  fli-st  subdivision  of  the 
answer  purports  to  deny  the  allegations  of  these  subdivisions  of 
the  complaint  as  follows  :  "  Denies  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  ill  any  of  the  allegations  in 
[)aragraph  Y,  VI,  VII  and  IX,  of  the  complaint."     This  is  no  denial. 
Section  600  of  the  Code  of  Civil    Procedure  permits  issue  to  be 
joined  on  allegations  of  the  complaint  by  a  denial  "of  any  knowl- 
edge or  information  thereof  sufficient    to  form  a   belief".    This 
means  that  the  defendant  must  deny  that  he  has  any  knowledge  or 
information  thereof,  i,  e,j  of  such  allegations,  sufficient  to  form  a 
belief  as  to  their  truth.     The  so-called  denial  in   this  answer  does 
not  deny  that  the  answering  defendant  has  any  knowledge  or  infor- 
mation, etc.,  nor  does  it  deny  that  he  has  knowledge  or  information 
''  thereof",  but  only  knowledge  or  information  in  general.     This  is 
too  slovenly  and  loose.     This  artificial  form  of  denial  has  to  be  fol- 
lowed with  substantial  strictness  in  order  to  be  good  {liochkind  v, 
Pe7*lman,  123  App.  Div.  808).     The  point  is  also  made  that  notice 
of  dishonor  was  not  given  to  the  appellant  in  time.     The  evidence 
is  that  the  plaintiff  endorsed  and  deposited   the  check  in  his  bank 
for  collection  on  July  28th,  and  that  he  notified  tlie  appellant  by 
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telegraph  on  July  30tli  of  its  dishonor.  The  evidence  is  that  this 
was  done  immediately  after  the  plaintiff  had  received  notice  of  such 
dislionor  from  his  bank.  By  sections  174  and  175  of  the  Negotiable 
Instruments  Law  the  plaintiff's  bank  had  nntil  tlie  day  following 
the  dishonor  to  give  him  notice,  which  would  be  July  29tb,  and  by 
section  178  the  plaintiff,  had  until  the  day  following  notice  to  him 
to  give  the  appellant  notice. 
The  judgment  should  be  affirmed. 

Woodward,    Jenks    and    Hooker,    JJ.,    concurred ;  Rich,  J., 
concurred  in  result. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Charlotte  W.  M.  Walsh,  Respondent,  v.  Richmond  Light  and 
Railroad  Companv,  Appellant. 

Second  Department,  February  28,  1908. 

Pleading  —  proof  admissible  under  general  allegations  of  injury  —  rail- 
road —  injury  to  passenger  —  evidence  —  known  danger  not  created  by 
defendant. 

Where  the  complaint  in  an  action  to  recover  for  personal  injuries  specifically 
enumerates  certain  injuries,  it  excludes  nil  others  unless,  in  addition,  it  alleges 
injuries  in  general  terms.  Thus,  where  the  plaintiff  alleges  si)eciflc  injuries 
rnd  injuries  to  "other  parts  of  her  body,"  she  may  give  evidence  of  derange- 
ments of  and  blood  clots  in  the  uterus  and  dizziness,  though  the  parts  affected 
were  not  specified.  i 

In  an  action  to  recover  for  personal  injuries  received  by  a  passenger  who,  on  I 

alighting  from  a  surface  car  which  went  beyond  the  street  crossing  before 
stopping,  stepped  into  an  open  trench,  it  is  not  error  to  exclude  evidence  that  j 

the  trench  was  not  dug  by  the  defendant  if  it  is  admitted  that  the  defendant's 
employees  know  of  its  location.  i 

As  the  employees  knew  the  trench  was  there,  the  duty  of  care  in  respect  to  it  waa 
the  same  as  though  the  defendant  had  dug  it.  [ 

A^ppeal  by  the  defendant,  the  Richmond  Light  and  Railroad 
Company,  from  a  judgment  of  the  Supreme  Conrt  in  favor  of  the  j| 

plaintiff,  entered  in  the  office  of  the  clerk  of  the  connty  of  Rich-  f 

inond  on  the  17th  day  of  May,  1907,  npon  the  verdict  of  a  jury  for  j 

$2,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  tlie 
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13tli  day  of  June,  1907,  dcnyii)g  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

This  is  an  action  for  damages  for  negligence  by  a  street  car 
company.     The  injuries  are  alleged  by  the  complaint  as  follows : 

"  Plaintiff  was  greatly  bruised,  wounded  and  injured  in  her  eyes, 
head,  spine,  side,  back,  shoulders,  heart,  amis  and  other  parts  of  her 
body,  and  her  nervous  system  was  greatly  shocked,  from  which 
injuries  she  became  and  continues  to  be  sick,  sore,  lame  and  dis- 
ordered, and  suffered  and  still  suffers  great  pain  and  distress ;  that 
by  reason  thereof  she  lost  ten  pounds  in  weight  withip  the  peritHJ 
of  two  weeks  thereafter,  and  was  unable  to  sleep  on  account  of  tlie 
pains;  that  progressive  deterioration  of  her  eyesight  developed 
therefrom  and  continued,  and  that  said  injury  to  her  eyes  is,  as  she 
is  informed  and  believes,  permanent." 

John  J.  Kenney  [^Franh  H,  Junes  with  him  on  the  brief],  for 
tlie  appellant. 

Frank  W,  Jlubby^  Jr.^  for  the  respondent. 

Gaynok,  J. : 

The  car  was  stopped  on  the  plaintiff's  request  to  let  her  oflF. 
Instead  of  stopping  at  the  crossing,  it  went  beyond.  There  was  a 
trench  alongside  the  track  five  or  six  feet  deep  and  about  three  feet 
wide.  It  had  been  dug  about  a  week  before.  At  the  crossing  the 
trench  was  boarded  over.  It  was  a  dark  place.  The  plaintiff  stepped 
from  the  car  step  right  into  the  trench  and  fell  to  the  bottom  of  it. 

The  principal  point  of  the  appellant  is  that  it  was  error  to  permit 
the  plaintiff  to  prove  derangement  of  and  blood  clots  in  the  ntenis 
and  dizziness  as  caused  by  the  accident,  on  the  ground  that  they 
were  not  embraced  in  the  complaint.  But  the  complaint  not  only 
specifics  several  parts  of  the  body  in  which  the  plaintiff  was  injured, 
but  adds  the  general  and  comprehensive  phrase,  "  and  other  parts  of 
her  body".  Where  a  complaint  specifically  enumerates  certain 
injuries  only,  it  excludes  all  other  injuries,  but  when  instead  of  so  lim- 
iting it  alleges  injuries  in  general  terms  it  includes  all  injuries.  The 
complaint  here  by  its  general  allegation  embraced  all  of  the  plain- 
tiff's injuries,  and  hence  all  of  the  consequences  that  would  naturally 
ensue  from  them.     The  plaintiff  had  a  hemorrhage  of  the  womb 
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from  her  injuries  the  night  of  lier  hurt,  and  it  was  proper  to  trace 
the  injury  to  her  womb  through  all  of  its  subsequent  course.  And 
it  15  diflScult  to  see  why  it  is  objected  that  evidence  of  dizziness 
from  the  injury  to  the  head  was  not  relevant  and  material.  It  was 
•not  error  to  exclude  as  immaterial  evidence  that  the  trench  was  not 
dng  by  the  defendant  but  by  a  gas  company,  for  without  dispute 
the  defendant's  employes  knew  it  was  there,  and  therefore  their 
duty  of  care  in  respect  of  it  was  the  same  as  though  the  defendant 
Lad  dug  it. 
The  judgment  should  be  affirmed. 

Present  —  Jenks,  Hooker,  Gaynob,  Rich  and  Miller,  J  J, 

Judgment  and  order  unanimously  aflSrmed,  with  costs. 


j  Morris  Pinkus,  Respondent,  v.  United  Cloak  and  Suit  Company, 

Appellant. 

Second  Department,  February  28,  1908. 

Trial  —  venue  changed  for  convenience  of  witnesses. 

When  the  answer  in  an  action  for  breach  of  contract  of  employment  justifies  the 
discharge  because  of  the  incompetency  of  the  plaintiff,  who  was  employed  at 
the  defendant's  factory  in  a  county  other  than  that  in  which  the  venue  is  laid, 
which  defense  must  be  established  by  the  evidence  of  persons  in  the  factory  aud 
customers  in  that  locality,  and  it  appears  that  the  defendant  will  call  as  many 
witnesses  as  plaintiff  or  more,  the  place  of  trial  should  be  changed,  for  the  rule 
in  such  a  case  is  that  the'  place  of  trial  should  be  in  the  county  where  the  cause 
of  action  arose,  especially  so  when  the  plaintiff's  answering  affldavit  shows  that 
a  judgment  against  him  will  be  uncollectible. 

Appeal  by  the  defendant,  the  United  Cloak  and  Suit  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Terra  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the^th  day  of  November,  1907,  denying  the  defendant's 
motion  to  change  the  place  of  trial  from  the  county  of  Kings  to  the 
county  of  Onondaga. 

Thomas  WoodSy  for  the  appellant. 

Sydney  11,  Palmer^  for  the  respondent. 
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GaynoRj  J. : 

This  is  an  action  for  damages  for  breach  of  a  contract  of  employ- 
ment for  one  year  by  a  discharge.  The  plaintiff  was  employed  as  a 
designer  and  foreman  in  the  defendant's  manufactory  of  women's 
garments  at  Syracuse  in  Onondaga  connty.  A  defence  is  pleaded  < 
tliat  he  was  discharged  for  neglect  and  incompetency,  by  which  a 
large  number  of  garments  were  improperly  fitted  and  made,  and 
rejected  by  customers  therefor,  to  the  defendant's  damage  $1,500, 
for  which  judgment  is  prayed.  The  proof  of  this  depends  on  the 
evidence  of  }>ei*sons  in  the  factory,  and  customers  in  that  locality. 
It  is  obvious  from  the  record  that  the  defendant  will  call  as  many 
witnesses  as  the  plaintiff  or  more.  In  such  a  case  it  is  the  rule  in 
transitory  actions  that  the  place  of  trial  should  be  the  county  in 
which  the  cause  of  action  arose  {Ilausmann  v.  Moore^  7  App. 
Div.  459;  Adriance^  Plait  &  Co.  v.  Coon^  15  id.  92;  Osterliout'v. 
Rahcy  39  id.  415).  It  is  manifest  that  the  defendant  cannot  try 
this  case  in  Kings  county  without  being  pnt  to  extra  expense  and 
inconvenience  which  it  should  not  be  subjected  to  inasmuch  as  the 
cause  of  action  arose  in  its  connty  ;  all  the  more  so,  as  the  plaintiffs 
affidavit  shows  that  a  judgment  could  not  be  collected  of  him.  The 
plaintiff  gives  a  list  of  witnesses  in  Brooklyn  who,  he  says,  will  tes- 
tify that  he  is  a  comj>etent  or  careful  designer.  It  is  doubtful  if 
their  evidence  will  become  admissible.  The  evidence  of  the  defend- 
ant has  necessarily  to  be  of  specific  acts  of  neglect  and  incompe- 
tence whicli  justified  his  discharge,  and  that  is  what  will  have  to  be 
met. 

The  order  should  be  reversed  and  the  motion  granted. 

Woodward,  Jenks,  Rich  and  Milleb,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 
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Albebt  Milleb,  an  Infant,  by  Aaron  Miller,  His  Guardian  ad 
Litem,  Respondent,  v.  The  Brooklyn  Heights  Railroad 
Company,  Appellant. 

Second  Department,  February  28,  1908. 

Bailroad  —  assault  by  employees  —  breach  of  contract  to  carry  safely  — 
when  passenger  does  not  lose  status  by  alighting-  —  wish  to  transfer 
immateriaL 

A  passenger  on  a  surface  car  who  while  standing  on  the  front  platformr  has  been 
promised  a  transfer  at  a  certain  point  if  tlie  inspector  authorizes  it  to  be 
issued,  does  not  lose  his  status  as  a  passenger  by  alighting  at  that  point  and 
walking  to  the  rear  platform  to  demand  the  transfer  of  the  conductor  — 
a  course  made  necessary  by  the  crowded  condition  of  the  car  within.  Such 
act  of  alighting  does  not  relieve  the  railroad  from  liability  for  assault  by  its 
employees  inflicted  when  the  passenger  demanded  the  transfer  on  the  rear 
platform. 

Under  the  circumstances  the  railroad  is  not  relieved  from  liability  for  damages 
for  a  breach  of  its  contract  to  carry  safely  without  insult  or  assault,  because 
it  was  not  alleged  or  proved  that  the  defendant  operated  the  car  to  which  the 
plaintiff  desired  to  transfer,  for  irrespective  of  the  fact  that  the  plaintiff 
desired  a  transfer  at  that  point,  he  was  entitled  to  be  carried  to  the  end  of  the 
defendant's  line  if  he.  saw  fit  to  remain  on  the  car,  and  the  defendant  was  an 
absolute  guarantor  of  his  safety  against  unjustified  assault  by  its  employees 
while  the  contract  of  carriage  was  in  force. 

Appeal  by  the  defendant.  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Municipal  Court  of  tlie  city  of  New 
York,  borough  of  Brooklyn,  in  favor  of  the  plaintiff,  rendered  on 
tlie  25th  day  of  November,  1907. 

7^.  R.  Stoddard,  Jr,,  for  the  appellant. 

Louis  B,  Brodsky,  for  the  respondent. 

Rich,  J. :  ^ 

This  is  an  action  brought  to  recover  damages  for  the  breach  of  an 
alleged  contract  to  carry  the  plaintiff  over  its  line  safely  and  with- 
out insult  or  assault  by  its  employees.  On  June  16,  1907,  the 
plaintiff  with  six  companions  boarded  one  of  defendant's  cars, 
operated  through  Lorimer  street  in  tlie  borongli  of  Brooklyn,  intend- 
ing to  remain  thereon  until  the  car  reached  Broadway  and  there 
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transfer  to  a  line  operated  through  that  street  to  their  destination. 
The  car  M'as  crowded,  and  plaintiff  and  his  companions  stood  on  the 
front  platform.  When  the  conductor  reached  them,  one  of  the 
party,  Gerhardt,  paid  him  seven  fares  for  the  persons  in  his  party, 
including  plaintiff,  and  demanded  transfers.  From  the  plaintifTs 
testimony  it  is  inferable  that  there  seems  to  have  been  some  doubt 
in  the  mind  of  the  conductor  as  to  whether  it  was  his  duty  to  give 
the  transfers;  he  said  that  when  the  car  reached  Broadway  he 
would  see  an  inspector  and  if  the  inspector  told  him  to  give  the 
transfers  he  would  do  so.  When  the  car  reached  that  point  and 
stopped,  plaintiff  alighted  from  the  front  platform,  passed  to  the 
rear  of  the  car,  stepped  upon  the  rear  platform  where  the  conductor 
was  standing  and  demanded  a  transfer.  At  that  time  a  stranger 
was  engaged  in  an  altercation  with  the  conductor  regarding  a  trans- 
fer and  was  holding  the  bell  cord.  As  the  plaintiff  made  Lis 
demand  the  conductor  began  to  strike  the  pei*sons  within  hisi'each, 
and  among  others  struck  the  plaintiff  in  the  face,  and  the  motor- 
man  of  the  car  struck  plaintiff  on  the  head  with  the  controller. 
The  appellant  contends  that  by  alighting  from  the  car  the  plaintiff 
ceased  to  be  its  passenger,  the  contract  of  carriage  was  terminated 
and  for  the  assault  thereafter  committed  by  its  employees  it  is  not 
liable. 

The  evidence  was  sufficient  to  warrant  the  jury  in  finding  that  the 
attempt  made  by  the  plaintiff  to  procure  a  transfer  when  the  ear 
stopped  at  the  corner  of  Broadway,  was  pursuant  to  the  promise  of 
the  conductor  that  when  the  car  reached  that  point  he  would  see  au 
inspector  and  if  told  by  him  to  give  the  transfera  he  would  do  so. 
By  stepping  off  the  front  platform  of  the  car  for  the  purpose  of 
going  to  the  place  in  the  car  where  the  conductor  was  standing,  the 
plaintiff  did  not  lose  his  status  as  a  passenger.  The  car  being 
crowded,  he  was  not  bound  to  force  his  way  inside  the  car  to  reach 
the  rear  platform,  but  had  the  riglit  to  step  off  the  car  for  that  pur- 
pose and  in  so  doing  lost  none  of  his  rights  as  a  passenger.  {Par- 
sons V.  iV".  r.  a  cfc  77.  i?.  li.  B.  Co.,  113  N.  Y.  355, 362 ;  Zeccardi  v. 
Yo7iTcers  Railroad  Co.,  190  id.  389.)  It  is  further  contended  tliat 
because  of  tlie  absence  of  any  allegation  in  the  complaint,  or  evi- 
dence upon  tlie  trial,  that  the  defendant  operated  the  Broadway 
car  to  which  plaintiff  desired  to  transfer,  it  had  fully  performed 
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its  contract  of  carriage  wlien  it  had  conveyed  the  plamtiff  to  the 
point  on  its  line  where  he  would  have  to  leave  the  car  on  which  he 
was  riding  to  take  the  Broadway  car;  tliat  in  his  boarding  the  car 
after  he  had  alighted  therefrom  lie  was  a  trespasser.  The  plaintiff 
became  a  passenger  of  the  defendant  when  his  fare  was  paid,  and 
was  entitled  to  be  carried  to  the  end  of  its  line,  or  so  far  in  that 
direction  as  he  saw  fit  to  remain  on  the  car,  and  the  defendant 
became  and  was  an  absolute  guarantor  of  his  safety  against  the 
unjustifiable  assault  of  its  employees  while  such  contract  of  carriage 
was  in  force.  This  contract,  and  the  consequent  duties  of  the 
defendant  to  the  plaintiff  under  it,  had  not  terminated  when  the  car 
reached  the  comer  of  Broadway.  If  at  that  point  the  conductor 
had  refused  to  give  the  transfer,  it  was  yet  the  riglit  of  the  plaintiff 
to  remain  upon  the  car  and  continue  his  ride  to  the  termination  of 
the  road.  The  assault  being  committed  while  the  contract  of  car- 
riage was  in  force,  the  defendant  was  liable  therefor  {Stewart  v. 
Brooklyn  <&  Crosstown  li,  R.  Co,y  90  N.  Y.  588;  Zeccardi  \\ 
Tankers  Railroad  Co.j  8Uj>ra\  and  the  judgment  must  be  affirmed, 
with  costs. 

Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Ilo3coE  Lumber  Company,  Appellant,  v,  William  II.  Reynolds 
and  Thomas  J.  IIyan,  Kespondents. 

Second  Department,  February  28,  1908. 

Statute  of  Frauds  —  oral  promise  by  officers  of  corporation  to  answer  for 
default  of  contractor. 

An  oral  promise  by  oflicers  of  a  corponitioii  which  was  interested  in  a  build- 
ing under  construction  by  an  independent  contractor,  to  pay  for  building 
material  if  furnished  to  the  contractor,  is  void  under  the  Statute  of  Frauds. 

Appkal  by  tlie  plaintiff,  the  Hoscoe  Lumber  Company,  from  a 
judgment  of  the  Municipal  Court  of  t]ie  city  of  Xew  York,  borough 
of  Queens,  in  favor  of  the  defendants,  rendered  on  tlie  11th  day  of 
February,  1907. 
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Theodore  T,  Baylor^  for  the  appellant. 

Morris  cfe  Whitehouse,  for  the  respondents. 

Rich,  J. : 

This  is  an  appeal  from  a  judgment  of  the  Municipal  Court  in  an 
action  brought  against  the  defendants  to  recover  the  purchase 
price  of  a  quantity  of  lumber  sold  to  the  Shea-Ellis  Construction 
Company  to  be  used  in  the  erection  of  a  building  at  Dreamland  for 
the  Creation  Company,  a  copartnership  of  which  the  defendants 
were  president  and  vice-president  respectively.  It  was  claimed  by 
plaintiff  that  defendants  promised  to  pay  for  the  lumber  at  the 
time  the  same  was  purchased  by  the  contractor.  An  issue  of  fact 
was  presented  upon  the  trial  as  to  whether  defendants  made  such  a 
promise ;  the  learned  justice  has  decided  in  favor  of  defendants 
and  there  is  sufficient  evidence  in  the  case  to  sustain  his  finding. 
We  are  not  clear,  howevei*,  that  he  decided  the  wise  upon  the  facts. 
He  evidently  believed  that  the  agreement  claimed  by  plaintiff  to 
have  been  made  was  an  agreement  to  answer  for  the  debt,  default  or 
miscarriage  of  the  Shea-Ellis  Construction  Company,  and,  therefore, 
within  the  Statute  of  Fmuds.*  No  opinion  was  written  and  we  are 
unable  to  say  upon  what  ground  the  case  was  finally  decided.  The 
decision  must  be  sustained,  and  it  makes  no  difference  whether  it 
was  decided  upon  the  facts  or  the  law.  Plaintiff's  president  testified 
that  lie  had  a  conversation  with  one  of  the  defendants  at  the  tune 
the  order  was  received  over  the  telephone  as  follows  :  "  I  said  we 
have  here  an  order  from  the  Shea-Ellis  Construction  Company  for 
lumber,  and  we  don't  know  anything  about  them — .  Q.  For  what 
building?  A.  Creation  Building,  he  said  that  is  all  right,  I  will 
see  you  paid,  I  said  that  will  hardly  go  in  a  transaction  like  that,  we 
will  have  to  deal  with  you  direct,  he  said  that  is  all  right,  any  him- 
ber  shipped  to  the  Creation  Building,  we  will  pay  for.  I  said  who 
is  we  ;  he  said  Mr.  Ryan  and  myself.  I  said  how  does  Mr.  Ryan 
come  in  this,  he  said  anything  I  say  will  go.  *  *  *  He  said 
they  were  both  interested  in  this  Creation  Building."  Subsequently 
the  lumber  was  delivered  and  bill  therefor  rendered  to  the  Sliea- 
Ellis   Construction   Company,  the   principal  debtor.     The  case  at 
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bar  is  distinguishable  from  the  case  of  Almotid  v.  Hart  (46 
App.  Div.  431).  There  the  promisors  were  the  owners  of  the 
building  and  the  promise  was  an  original  undertaking,  while  in  the 
case  at  bar  defendants  were  merely  the  officers  of  a  corporation 
which  had  an  interest  in  the  building ;  they  undertook  by  a  collat- 
eral promise  to  answer  for  the  debt  of  a  third  pereon ;  it  was  not 
tlieir  debt,  and  the  same  would  have  been  true  if  the  indebtedness 
had  been  that  of  the  corporation  of  which  they  were  officers. 
{Mechanics  A  Traders^  Bank  v.  Stettheimer^  116  App.  Div.  198.) 
The  promise,  assuming  one  to  have  been  made,  was  void,  and  the 
judgment  must  be  affirmed,  with  costs. 

WooDWABD,  Jenks,  Hooxeb  and  Gaynor,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Edwin  M.  Skinner,  Respondent,  v,  Giles  S.  Allison,  Appellant. 

Second  Department,  February  28, 1908. 

Appeal  from  Municipal  Court,  city  of  New  York  —  dismissal  because  of 

inBufficient  return. 

The  Appellate  Division  will  not  consider  upon  the  merits  an  appeal  from  the 
Municipal  Court  of  the  city  of  New  York,  if  the  return  does  not  comply  with 
the  requirements  of  sections  317  and  318  of  the  Municipal  Court  Act. 

Thus,  where  the  clerk's  return  states  that  "  the  evidence  given  on  said  trial  is  as 
follows,"  but  no  evidence  is  included  in  or  attached  to  the  return,  and  the 
pleadings,  although  stated  to  be  verified,  are  not  attached,  and  there  is  nothing 
to  show  a  settlement  of  the  case  and  exceptions  as  required  by  section  318,  the 
appeal  will  be  dismissed. 

Negligent  practice  on  appeal  from  said  court  condemned  and  attorneys  warned. 

Appeal  by  the  defendant,  Giles  S.  Allison,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Rich- 
mond, in  favor  of  the  plaintiff,  rendered  on  the  6th  day  of  March, 
1907. 

William  King  IlaU^  for  the  appellant. 
Albert  E.  IladlocJc^  for  the  respondent 
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EicH,  J. : 

Under  tlie  rule  heretofore  followed  by  this  court  we  must  decline  to 
to  consider  this  appeal  upon  the  merits  for  the  reason  that  the  require- 
ments of  sections  317  and  318  of  •the  Municipal  Court  Act  (Laws  of 
1902,  chap.  580)  have  not  been  complied  with.  There  is  presented  to 
us  an  envelope  containing  a  return  of  the  clerk  reciting,  among  other 
things :  *'  The  evidence  given  on  said  trial  is  as  follows :  *  *  * 
Keither  party  offered  any  further  evidence,  and  the  foregoing  is  sub- 
stantially all  the  evidence  given  on  the  trial  of  said  action."  The 
space  between  these  two  quotations  is  entirely  blank,  and  no  evi- 
dence is  i;icluded  in  or  attached  to  the  return.  The  return  recites 
that  the  pleadings  were  verified.  This  is  necessarily  an  assertion 
that  they  were  in  writing.  There  are  no  written  pleadings  annexed 
to  or  contained  in  the  return  or  in  the  envelope  containing  the 
papers  in  tlie  action,  and  counsel  for  the  appellant  asserts  that  tlie 
pleadings  were  oral.  Included  among  the  papers,  but  attached  to 
none  of  them,  is  what  purports  to  be  a  copy  of  the  stenographer's 
minutes  of  the  trial.  There  is  nothing  showing  a  settlement  of  tlie 
case  and  exceptions  as  required  by  section  318.  It  has  become  a 
common  practice  in  the  Municipal  Court  for  attorneys,  clerks  and 
the  justices  thereof  to  ignore,  to  a  greater  or  lesser  extent,  the 
requirements  of  the  statute  referred  to.  A  large  number  of 
detached  papers  are  usually  placed  in  an  envelope  and  sent  to  this 
court  as  a  record,  and  this  practice  has  become  so  general  that  we 
must  decline  to  consider  appeals  upon  the  merits  in  which  the  plain 
requirements  of  sections  317  and  318  are  ignored.  These  sections 
contemplate  a  case  and  exceptions,  prepared,  noticed  and  settled  as 
in  the  Supreme  Court,  containing  tlie  pleadings,  proceedings,  evi- 
dence and  judgment,  attached  together  and  certified  by  the  trial 
justice  as  having  been  settled  by  him,  as  follows :  "  The  clerk  of  tlie 
court  *  *  *  must  within  thirty  days  from  the  service  of  tlie 
notice  of  appeal  and  the  payment  of  the  costs  and  fees  as  pre- 
scribed in  this  act,  make  a  return  to  the  appellate  court,  annex 
thereto  the  notice  of  appeal  and  the  undertaking,  if  any  has  been 
delivered  to  him,  and  cause  the  same  to  be  filed  with  the  clerk  of 
the  appellate  court.  The  return  must  contain  all  the  proceedings, 
including  the  evidence  and  the  judgment.  The  stenographer's 
minutes  of  the  evidence  must  be  furnished  to  the  clerk,  by  the 
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stenograplier,  within  ten  days  after  the  fees  therefor  have  been 
paid.  *  *  *  Immediately  upon  receiving  the  minutes  from 
the  stenographer,  *  *  *  the  clerk  of  the  court  shall  cau^e 
notice  of  that  fact  to  be  sent  to  the  attorney  for  the  appellant,  or  to 
the  appellant  if  he  has  not  appeared  by  attorney.  The  appellant 
or  his  attorney  shall  then  procure  the  case  to  be  settled  on  a  written 
notice  of  at  least  three  days,  *  *  *  made  returnable  before 
the  justice  who  tried  the  case,  in  the  court  house  in  the  district  in 
wbich  said  justice  may  then  be  sitting.  Said  justice  shall  there- 
upon, within  five  days,  settle  the  case  or  exceptions  upon  it,  if  tliere 
be  any,  and  indorse  the  return,  as  provided  in  the  next  preceding 
section.  *  *  *"  If  Municipal  Court  justices,  clerks  and  attor- 
neys for  the  parties  will  persist,  after  repeated  warnings,  in  ignoring 
the  plain  requirements  of  the  statute,  it  must  hereafter  be  with  the 
knowledge  that  appeals  so  presented  will  not  be  considered  by  this 
court  upon  their  merits,  but  dismissed. 

Jenks,  Hooker,  Gaynor  and  Miller,  J  J.,  concurred. 

Appeal  dismissed,  with  costs. 


Patrick  A.  Cronin,  an  Infant,  by  Patrick  Cronin,  His  Guar- 
dian ad  Litem,  Appellant,  v.  Manhattan  Transit  Company, 
Kespondent. 

Second  Department,  February  28,  1908. 

Trial  —  change  of  venue  for  convenience  of  witnesses  —  demand. 

The  court  on  motion  to  change  the  place  of  trial  for  convenience  of  witnesses 
may  change  the  trial  to  the  proper  county,  although  no  demand  has  been 
made. 

Appeal  by  the  plaintiff,  Patrick  A.  Cronin,  an  infant,  etc.,  from 
an  order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  m  the  office  of  the  clerk  of  the  county  of  Suffolk 
on  the  26th  day  of  November,  1907,  granting  the  defendant's  motion 
to  change  the  place  of  trial  from  the  county  of  Suffolk  to  the  county 
of  New  York. 
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George  S.  Wmg  [George  A.  Love  with  him  on  the  brief],  for  the 
appellant. 

Ralph  P,  Buell  [George  S.  Graham  and  Henry  W.  King  with 
him  on  the  brief],  for  the  respondent. 

EiCH,  J. : 

The  motion  was  made  to  change  the  place  of  trial  from  the  connty 
of  Suffolk  to  the  connty  of  New  York  for  the  convenience  of  wit- 
nesses. Upon  the  hearing  it  appeared  that  the  place  of  trial  desig- 
nated in  the  complaint  is  not  the  proper  connty,  and  the  learned  trial 
justice  presiding  at  the  Special  Term  made  an  order  ciiangiug  the 
place  of  trial.  The  learned  counsel  for  the  appellant  contends  that 
the  order  was  improperly  granted  and  cites  Phillips  v.  Tieijen 
(108  App.  Div.  9)  to  support  his  contention.  In  that  case  no 
demand  was  served ;  in  fact  no  motion  was  made  to  change  the 
place  of  trial.  Both  parties  were  ready  to  try,  an4  were  proceed- 
ing with  the  trial  of  the  case  in  Queens  county  when  the  court,  of 
its  own  motion,  changed  the  place  of  trial ;  and  it  was  held,  upon 
appeal  from  the  order,  tliat  in  a  transitory  action  the  power  did  not 
lie  in  the  court  to  change  the  place  of  trial  irrespective  of  the  wishes 
of  the  parties.  It  was  not  intended  there  to  hold  that  where  a  party 
comes  into  court  with  a  motion  to  change  the  place  of  trial  for  the 
convenience  of  witnesses,  the  court  may  not  change  the  place  of  trial 
to  the  proper  county,  although  no  demand  had  been  made.  We 
believe  the  court  to  be  vested  with  that  power.  {McConihe  v. 
Pahner,  76  Hun,  116.) 

The  order  must  be  aflSrmed,  without  costs. 

Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 
Order  affirmed,  without  costs. 
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GusTAv  T.  Lawrence,  Respondent,  v.  The  General  Accident 
Assurance  Corporation,  Limited,  of  Perth,  Scotland,  Appellant, 

Second  Department,  February  28,  1908. 

Inaurance  —  indemnity  ag^ainst  liability  for  personal  iz^juries  —  contract 
conatrued — when  insured  not  entitled  to  recover  cost  of  successful 
defense. 

Under  a  contract  indemnifyiDg  the  assured  from  common-law  or  statutory  lia- 
bility for  damages  on  account  of  personal  Injuries,  which  provides  that  if  proc- 
ess served  ui>on  the  assured  is  transmitted  to  the  insurer  it  will  defend  the 
action  on  behalf  of  the  assured,  but  that  no  action  will  lie  against  the  insurer 
for  any  loss  under  the  i>olicy  unless  it  be  brought  by  the  assured  himself  to 
reimburse  himself  for  loss  actually  sustained  and  paid  in  satisfaction  of  a 
Judgment,  etc.,  the  assured  is  not  entitled  to  recover  the  expense  of  maintain- 
ing a  successful  defense  to  an  action  brought  against  him  for  an  accident 
sustained  on  the  premises  covered  by  the  contract. 

Gatnor,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  The  General  Accident  Assurance  Cor- 
poration, Limited,  of  Perth,  Scotland,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn, 
in  farorof  the  plaintiff,  rendered  on  the  31st  day  of  October,  1907, 
ovemiling  the  defendant's  demurrer  to  the  compkint 

JHerrick  C.  AUen^  for  the  appellant. 
Schert  Godaony  for  the  respondent 

MiLLBB,  J. : 

The  action  is  brought  to   recover  damages  for  the  breach  of 
covenant  contained  in  a  contract  indemnifying  the  plaintiff,  in  the 
words  of  the  contract,  "  Against  loss  from  common  law  or  statutory 
liability  for  damages  on  account  of  bodily  injuries,  fatal  or  non- 
fatal, accidentally  suffered  within  the  period  of  this  Policy  by  any 
person  or  persons  while  within  the  premises  hereinafter  mentioned' 
or  upon  the  sidewalk  or  other  ways  immediately  adjacent  thereto." 
The  foUovring  are  among  the  material  provisions  of  the  contract : 
**  1.  The  assured  upon  the  occurrence  of  an  accident  shall  give 
immediate   written  notice  thereof,   with  the  fullest  information 
obtainable  at  the  time,  to  the  United  States  Managers  at  the  office 
of  the  Corporation,  in  Philadelphia,  Pa.,  or  to  the  duly  authorized 
App.  Div.— Vol.  CXXIV.        35 
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local  agent.  He  shall  give  like  notice  with  full  particulars  of  any 
claim  that  may  be  made  on  account  of  such  accident,  and  shall  at 
all  times  render  to  the  Corporation  all  co-operation  and  assistance 
in  his  power. 

"2.  If  thereafter  any  suit  is  brought  against  the  Assured  to 
enforce  a  claim  for  damages  on  account  of  an  accident  covered  by 
this  Policy,  the  Assured  shall  immediately  forward  to  the  United 
States  Managers,  at  the  office  of  the  Corporation,  in  Philadelphia, 
Pa.,  every  summons  or  other  process  as  soon  as  the  same  shall  have 
been  served  on  him,  and  the  Corporation  will  defend  against  sncli 
proceedings  in  the  name  and  on  behalf  of  the  Assured,  or  settle  the 
same,  assuming  costs  incident  to  the  conduct  of  such  defense  or 
negotiations  for  settlement,  unless  it  shall  elect  to  pay  to  the 
Assured  the  indemnity  provided  for  in  Clause  A  of  Special  Agree- 
ments as  limited  herein." 

^^  7.  No  action  shall  lie  against  the  Corporation  as  respects  any 
loss  under  this  Policy  unless  it  shall  be  brought  by  the  Assured 
himself  to  reimburse  him  for  loss  actually  sustained  and  paid  by 
him  in  satisfaction  of  a  judgment  within  sixty  days  from  the  date 
of  such  judgment  and  after  trial  of  the  issue.  No  such  action  shall 
lie  unless  brought  within  the  period  within  which  a  claimant  might 
sue  the  Assured  for  damages  unless  at  the  expiry  of  such  period 
there  is  such  an  action  pending  against  the  Assured,  in  which  case 
an  action  may  be  brought  against  the  Corporation  by  the  Assured 
within  sixty  days  after  final  judgment  has  been  rendered  and  satis- 
fied iJB  above.  The  Corporation  does  not  prejudice  by  this  clause 
any  defenses  to  such  action  which  it  may  be  entitled  to  make  under 
this  policy." 

The  suit  is  brought  to  recover  as  damages  for  the  breach  of  the 
defendant's  agreement  to  defend,  the  expenses  of  maintaining  a 
successful  defense  to  an  action  brought  against  the  plaintiff  for  an 
accident  sustained  on  the  premises  mentioned  in  said  contract,  and 
I  think  that  by  fair  and  reasonable  intendment  the  complaint  in 
this  action  should  be  deemed  to  allege  tliat  the  claim  as  presented 
in  that  action  was  for  damages  for  bodily  injuries  accidentally  suf- 
fered on  said  premises  by  reason  of  the  owner's  negligence.  If  the 
case  were  one  of  original  impression  1  should  say  that  the  nature  of 
the  claim  as  presented  (not  what  might  ultimately  be  adjudged  iu 
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the  action)  determined  whether  the  suit  was  brought  ^^  against  the 
assured  to  enforce  a  claim  for  damages  on  account  of  an  accident 
covered  by  tliis  policy,"  and  that  an  action  could  be  brought  to 
recover  damages  for  abroach  of  the  defendant's  covenant  to  defend 
independently  of  the  stipulation  in  the  contract  that  "  No  action 
shall  lie  against  the  Corporation  as  respects  any  loss  under  this 
Policy  unless  it  shall  be  brought  by  the  Assured  himself  to  reim- 
burse him  for  loss  actually  sustained  and  paid  by  him  in  satisfaction 
of  a  judgment ; "  that  the  covenant  to  defend  and  the  provision 
quoted  last  above  are  independent.  However,  I  am  unable  to  dis- 
tinguish this  case  from  the  case  of  Cornell  v.  Travelers^  Ins.  Co, 
(175  N.  Y.  239),  for  certainly  a  "  loss  from  common  law  or  statu- 
tory liability  "  is  not  essentially  different  from  liability  for  injuries 
occasioned  "under  circumstances  which  shall  impose  upon  the 
insured  a  common  law  or  statutory  liability."  We  are  constrained 
by  that  decision  to  reverse  the  judgment  appealed  from. 

Jenks,  Hooker  and  Rich,  JJ.,  concurred ;  Gaynor,  J.,  read  for 
affirmance. 

G-AYNOR,  J.  (dissenting) : 

I  do  not  see  that  we  need  to  be  embarrassed  by  the  very  much 
said  in  the  Cornell  case,  for  the  words  of  the  contract  here  are  dif- 
ferent, and  that  case  may  well  be  deemed  as  standing  alone  on  its 
own  peculiarities.  The  contract  here  is  divisible  into  two  inde- 
pendent parts  in  the  respects  under  consideration.  First^  it  indem- 
nifies the  insured  "  against  loss  from  common  law  or  statutory  liabil- 
ity for  damages"  by  bodily  injuries  by  accident  to  any  one  in  or 
about  the  premises  of  the  insured,  which  damages  have  been  ascer- 
tained in  an  action  by  the  injured  person  against  the  insured  by  a 
judgment  obtained  upon  a  trial  of  the  issues.  Second^  it  is  agreed 
that  if  "  any  suit  is  brought  against  the  assured  to  enforce  a  claim 
for  damages  on  account  of  any  accident  covered  by  this  policy  ", 
the  insured  shall  turn  the  papers  therein  over  to  the  insurer  who  shall 
defend  such  suit  in  the  name  of  the  insured  but  at  its  own  expense. 
Now  this  phrase,  "a  claim  for  damages  on  account  of  any  accident 
covered  by  this  policy",  is  not  to  be  limited  as  the  said  indemnity 
clause  necessarily  is,  or  by  it,  to  claims  in  which  the  claimant  finally 
prevails  and  obtains  a  judgment  instead  of  losing  his  case.    The  agree- 
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ment  to  defend  has  refei'ence  to  actions  at  their  beginning,  not  at 
their  end.  No  one  then  knows  what,  their  result  is  to  be.  On  tlie 
insured  turning  them  over  to  the  insurer  it  is  bound  by  the  contract 
to  defend  them  at  its  own  cost.  It  will  win  some  of  them  and  lose 
some.  The  agreement  to  defend  therefore  necessarily  refers  to 
actions  in  which  there  is  no  liability  for  damages,  as  tested  by  a 
final  judgment,  as  well  as  to  actions  in  which  such  liability  exists 
and  sliall  be  established  by  such  a  judgment,  for  there  is  no  criterion 
by  which  it  is  possible  to  separate  such  actions  at  the  outset,  and 
distinguish  those  in  which  there  is  such  liability  from  those  in  which 
there  is  not.  It  follows  that  the  complaint  in  the  action  is  the  cri- 
terion by  which  to  determine  whether  the  "  claim  "  be  one  for  dam- 
ages on  account  of  an  "  accident  covered  by  this  policy."  That  the 
claim  and  accident  as  there  alleged  are  covered  by  the  policy  snf- 
fices.  To  say  that  only  claims  and  accidents  on  which  a  judgment 
is  finally  recovered  are  meant  would  be  to  strain  the  words  and 
destroy  the  undoubted  intention.  The  letter  often  killeth.  TIte 
law  is  never  absurd,  though  it  may  sometimes  be  made  to  appear  so. 
The  interlocutory  judgment  should  be  affirmed. 

Judgment  of  the  Municipal  Court  reversed,  with  costs,  and 
demurrer  sustained,  with  costs,  with  leave  to  plead  over  on  payment 
of  costs.     Leave  to  appeal  to  the  Court  of  Appeals  granted. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Ambrose  S.  Murray,  Jr.,  as  Executor,  etc.,  of  Harriot  W. 
Barnard  (Formerly  Harriet  B.  Berdbll),  Deceased,  Respondent. 

Kenneth  P.  Barnard,  Appellant. 

Second  Department,  February  28,  1908, 

Testamentary  trust — words  creating  separate  trusts  in  undivided  lands 
—  effect  of  termination  of  trust  before  death  of  testatrix  —  no  liability 
of  trustee  for  rents  —  executor  not  entitled  to  credit  for  expenditures  as 
trustee  —  precatory  words  —  when  legacy  absolute. 

Where  a  will  devises  real  property  in  trust  and  directs  the  trustee  to  divide  the 
lands  into  as  many  equal  portions  as  the  testatrix  leaves  issue  her  surviving,  a 
separate  trust  is  created  for  each  child. 
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VHiere  the  will  provides  that  one  of  the  trusts  shall  terminate  when  the  bene- 
ficiary attains  his  majority,  and  that  event  happened  before  the  death  of  the 
testatrix,  no  estate  vested  in  the  trustee,  but  the  ulterior  devise  took  effect 
immediately  without  a  conveyance  by  the  trustee  subject  to  the  execution  of 
his  power  to  sell  and  divide  the  lands,  for  which  purpose  no  trust  was 
necessary. 

A  naked  trust  to  sell  and  divide  lands  cannot  be  created. 

Where  the  trust  as  to  one  of  the  undivided  half  portions  terminated  during  the 
life  of  the  testatrix,  the  beneficiary  becoming  vested  with  the  legal  title,  was 
entitled  to  receive  one-half  of  the  rents,  but  cannot  charge  the  trustee  for  rents 
not  collected  by  him,  for  he  was  under  no  duty  to  collect  the  same. 

But,  under  the  circumstances,  the  trustee  in  his  collateral  capacity  as  executor,  is 
not  entitled  to  credit  for  the  payment  of  a  Judgment  for  personal  injuries 
resulting  from  the  fall  of  a  chimney  obtained  against  him  on  accoimt  of 
his  personal  negligence  as  trustee,  nor  can  he  have  credit  as  executor  for  a 
loss  sustained  in  making  an  investment  as  trustee. 

When  after  creating  trusts  as  aforesaid  the  testatrix  gives  all  the  rest,  resi- 
due and  remainder  of  her  estate  to  the  executor  named  ''requesting  that  he 
make  such  distribution  of  the  same  or  any  portion  thereof,"  as  the  testatrix 
shall  indicate  by  memorandum,  written  direction  or  otherwise,  there  is  a  gift 
of  the  residuary  estate  to  the  executor  absolutely  without  imposing  upon 
him  any  obligation,  the  testatrix  merely  trusting  him  to  carry  into  effect  any 
directions  she  may  see  fit  to  make. 

Appeal  by  Kenneth  P.  Barnard  from  certain  parts  of  a  decree 
of  the  Surrogate's  Court  of  the  county  of  Orange,  entered  in  said 
Surrogate's  Court  on  the  29th  day  of  April,  1907. 

William  H.  Brinckerhoff^  for  the  appellant. 

77.  V.  Ruilierford^  for  the  respondent. 

MiLLEB,  J. : 

This  is  an  appeal  from  a  decree  of  the  surrogate  settling  the 
account  of  the  executor  of  Harriet  W.  Barnard,  who  died  October 
14,  1898.  The  questions  presented  relate  to  the  property  disposed 
of  by  the  3d  and  4th  clauses  of  lier  will.  By  the  3d  clause  certain 
real  property  was  devised  to  the  respondent  in  trust,  to  be  divided 
into  as  many  equal  portions  as  she  should  leave  issue  surviving,  one 
l>ortion  thereof  to  be  held  for  the  use  and  benefit  of  her  son, 
Howard  R.,  during  his  natural  life,  and  one  portion  for  tliat  of 
each  of  her  sons,  Philip  H.  and  Kenneth  Parkhurst,  until  they 
should  respectively  arrive  at  the  age  of  twenty-one  years.  The 
trust  for  the  benefit  of  Howard  R.  could  be  terminated  by  the 
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written  consent  of  himself  and  the  trnstee,  in  which  case  said  share 
was  to  vest  absohitely  in  him.  The  shares  of  Philip  H.  and  Ken- 
neth Parkhurst  were  to  be  conveyed  and  deUvered  to  them  when 
they  should  respectively  arrive  at  the  age  of  twenty-one  years. 
Philip  died  before  the  death  of  the  testatrix ;  Howard  and  Kenneth 
were  both  twenty-one  at  that  time.  The  trust  for  the  benefit  of 
Howard  was  terminated  by  the  written  consent  of  himself  and  the 
trustee  on  the  2l6t  of  December,  1905.  The  4tli  clause  of  the  will 
is  as  follows:  ^^^ Fourthly,  All  the  rest,  residue  and  remainder  of 
my  estate,  of  whatsoever  nature  and  description,  and  wheresoever 
situate,  I  give  and  bequeath  unto  the  said  Ambrose  S.  Murray,  Jr., 
requesting  that  he  make  such  distribution  of  the  same  or  any  por- 
tion thereof,  as  I  shall  indicate  by  memorandum,  written  direction 
or  otherwise."  By  the  5th  clause  the  i*espondent,  the  said  Ambrose 
S.  Murray,  Jr.,  was  appointed  executor  and  given  authority  to  con- 
vert her  real  estate  into  personalty,  to  make  and  change  invest- 
ments and  to  hold  the  same  for  the  purposes  of  any  of  the  trusts 
mentioned.  Objections  to  the  account  were  filed  by  said  Kenneth, 
and  the  following  matters  are  presented  by  his  appeal : 

a.  It  appeared  that  the  agent  who  Jiad  charge  of  the  renting  of 
certain  of  the  real  property  did  not  account  to  the  executor  for  any 
rents  received  from  January  1, 1901,  to  September  1, 1902,  and  said 
rents  were  lost  by  reason  of  the  insolvency  of  said  agent.  The 
appellant  seeks  to  have  the  executor's  account  surcharged  with  the 
amount  of  the  loss  thus  sustained. 

J.  The  executor  only  accounted  for  the  net  rents  received  during 
another  period,  and  showed  that  the  agent  in  charge  of  the  property 
made  repairs  and  accounted  to  him  for  the  net  receipts.  The  appel- 
lant asserts  that  he  is  entitled  to  know  the  gross  amount  of  rents 
received,  and  that  the  executor  is  required  to  prove  the  amount  and 
reasonableness  of  the  expenditures. 

c,  A  personal  judgment  was  recovered  against  the  respondent  in 
an  action  brought  to  recover  damages  for  personal  injuries  resulting 
from  the  fall  of  a  chimney.  He  was  credited  with  the  amount  of 
said  judgment  and  the  expenses  incurred  by  him  in  the  defense  of 
said  action.  That  credit  was  objected  to  upon  the  ground  that  the 
recovery  was  based  on  his  personal  negligence  as  trustee. 

d.  On  December  5,  1904,  before  tlie  trust  for  the  benefit  of  the 
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said  Howard  was  terminated,  the  respondent  invested  the  snm  of 
$20,000  in  New  York  city  bonds,  paying  a  premium  therefor,  and 
on  May  14,  1906,  after  the  termination  of  said  trust,  he  sold  the 
bonds  at  a  loss  of  $1,219.16.  The  appellant  asserts  that  the  loss 
thus  sustained  cannot  be  charged  against  his  share. 

e.  The  residuary  estate  consisted  of  the  personal  efiEects  of  the  tes- 
tatrix and  of  the  sum  of  $3,653.51.  It  appeared  that  no  memoran- 
dum or  written  direction,  referred  to  in  the  4th  clause  of  the  will 
quoted  aupra^  was  found.  The  respondent  distributed  the  personal 
effects  as  he  thought  the  testatrix  would  wish,  and  asserts  that  the 
rest  belongs  to  himself  absolutely.  The  surrogate  ruled  in  favor  of 
the  respondent  on  each  of  the  above  stated  matters. 

The  importance  of  determining  at  the  outset  the  capacity  in  which 
the  respondent  acted  has  apparently  escaped  the  consideration  of 
counsel.  The  testatrix  directed  the  trustee  to  divide  the  estate 
devised  to  him  into  as  many  equal  portions  as  she  should  leave  issue 
her  surviving.  A  separate  trust  was  created  for  each  child,  whose 
interest  was  separable  and  distinct.  (  WeUa  v.  WeUs^  88  N.  Y.  333, 
and  cases  cited  ;  Locke  v.  F.  L.  &  T.  Go,,  140  id.  135 ;  Steinway 
V.  Steinway,  163  id.  183 ;  MatUr  of  Mount,  185  id.  162, 169.)  The 
appellant  having  attained  his  majority  before  the  death  of  the  testa- 
trix, the  purpose  of  the  trust  for  him  ceased  and  no  estate  vested  in 
the  trustee,  but  the  ulterior  devise  took  effect  immediately.  No 
conveyance  by  the  trustee  was  necessary.  (Keal  Prop.  Law  [Laws 
of  1896,  chap.  547],  §  89 ;  McLean  v.  Freeman,  70  N.  Y.  81 ; 
Watkine  v.  Beynolds,  123  id.  211 ;  Locke  v.  F.  L.  <&  T.  Co,, 
eitpra  ;  Hopkins  v.  Kent,  145  N..  Y.  363 ;  Clark  v.  Clark,  147 
id.  639.)  No  trust  was  necessary  for  the  execution  of  the  power 
to  sell  and  divide;  indeed  no  naked  trust  for  tliat  purpose  could 
be  created.  (Manice  v.  Manice,  43  N.  Y.  303,  363.)  Upon 
the  death  of  tlie  testatrix  then  the  appellant's  share  of  the  estate 
vested  immediately  in  him,  subject  to  the  execution  of  the  power 
to  sell  and  divide.  The  respondent  had  no  trust  duties  to  per- 
form except  in  respect  to  the  undivided  half  of  the  estate,  which 
vested  in  him  as  trustee  for  Howard.  So  long  as  the  estate  remained 
undivided,  the  appellant  and  respondent  were  each  entitled  to 
receive  one-half  of  the  rents,  but  neither  could  charge  the  other  for 
rents  not  collected.     As  executor  the  respondent  had  no  duty  to 


Digitized  by  VjOOQIC 


552  Matteb  of  Murray. 


Second  Department,  February,  1908.  [Vol.  1%L 

collect  rents  for  the  appellant,  and  we  are  concerned  on  this  appeal 
only  with  his  duties  as  execntor.  This  condasion  disposes  of  sub- 
divisions a  and  b  {supra)  in  favor  of  the  respondent,  and  of 
subdivisions  o  and  d  in  favor  of  the  appellant.  The  respondent  as 
execntor  cannot  have  a  credit  for  the  payment  of  a  judgment 
obtained  against  him  on  account  of  his  personal  negligence  as 
trustee,  nor  for  a  loss  sustained  in  making  an  investment  as  trustee. 
The  question,  whether  the  precatory  words  in  the  4th  clause 
of  the  will  impressed  a  trust  on  the  residuary  estate  of  the  testatrix, 
may  not  be  free  from  doubt.  Definiteness  in  respect  of  the  subject 
and  object  of  the  trust  have  been  considered  important  considera- 
tions in  determining  the  intention  of  the  testator  in  this  class  of 
cases.  In  the  case  at  bar  the  subject  of  the  trust,  if  one  was 
intended,  was  certain,  i.  ^.,  the  residuary  estate ;  and  the  uncer- 
tainty respecting  the  object  of  the  trust  arose  because  the.  testatrix 
did  not  disclose  her  intention,  but  left  that  for  soma  subsequent 
memorandum  or  direction.  Tiiere  is  no  doubt  that  if  a  trust  was 
intended,  the  residuary  estate  must  be  distributed  among  the  next 
of  kin,  for  the  object  of  the  trust  is  not  disclosed.  The  word 
"  distribution,"  used  by  the  testatrix,  would  tend  strongly  to  indi- 
cate the  absence  of  any  intention  to  make  an  absolute  gift  to  the 
respondent ;  yet  I  think  such  was  her  intention.  By  the  3d 
clause  of  her  will  she  created  a  trust  and  appointed  the  respondent 
trustee,  and  the  fact  of  her  using  entirely  different  language  in  the 
4tli  clause  is  significant  of  an  intention  not  to  create  a  trust. 
More  significant  still  are  the  words  "  or  of  any  portion  thereof." 
She  was  evidently  uncertain  whether  she  would  make  any  request 
by  memorandum,  written  direction  or  otherwise,  or  if  she  made  one 
to  what  portion  of  the  residuary  estate  it  might  relate.  Her  residu- 
ary estate  included  her  personal  effects.  I  think  she  intended  to 
give  the  residuary  estate  absolutely  to  the  respondent,  imposing  no 
obligation  upon  him  whatever,  but  trusting  entirely  to  him  to  carry 
ont  any  direction  she  might  see  fit  to  make.  The  tendency  to  con- 
strue precatory  words,  added  to  words  of  absolute  bequest  or  devise, 
as  expressive  of  a  wish  only,  without  imposing  an  obligation,  is 
indicated  by  the  recent  decision  of  the  Court  of  Appeals  in  Post  v. 
Moore  (181  K  T.  15).  The  precatory  words  in  that  case  were :  "  It 
is  my  wish  and  desire  that  my  said  wife  shall  pay  the  sum  of  three 
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Imndred  dollars  a  year  to  my  sister-in-law."  The  subject  and 
object  were  definite,  the  testator's  wish  plainly  expressed,  but  the 
court  held  that  that  was  an  expression  of  a  wish  only,  and  that  the 
execution  of  it  rested  in  the  discretion  of  the  wife,  wlio  took  abso- 
lutely. I  think  that  the  words  in  that  case  more  plainly  indicated 
an  intention  to  create  a  trust  than  those  under  consideration  in  the 
case  at  bar. 

It  is  urged  that  the  executor  should  not  have  commissions,  but 
there  is  nothing  in  tlie  record  justifying  withholding  them. 

The  decree  should  be  modified  in  the  respects  pointed  out,  and 
as  modified  affirmed. 

WooDWABD,  Jenks,  Hookeb  and  Gaynob,  JJ.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Orange  county  modified  in 
accordance  with  opinion,  and  as  so  modified  affirmed,  without  costs. 
Settle  order  before  Mr.  Justice  Miller. 


The  People  of  the  State  of  New  York  ex  rel.  William  Berlin, 
Jr.,  Relator,  v,  Theodore  A.  BfNGHAM,  as  Police  Commissioner 
of  the  City  of  New  York,  Respondent. 

Second  Department,  February  28,  1908. 

Maxiicipal  corporation — discharge  of  police  officer  —  conduct  unbecoming 
an  officer  —  certiorari  —  questions  reviewed. 

A  police  officer  who  speaks  in  an  insolent  and  defiant  manner  to  the  commis- 
sioner while  on  trial  before  him,  is  guilty  of  conduct  unbecoming  an  officer, 
and  his  removal  on  subsequent  charges  based  upon  such  conduct  is  justified. 

On  certiorari  to  review  the  dismissal  of  a  police  officer  the  court  may  determine 
whether  the  trial  was  conducted  according  to  the  law  and  whether  the  finding 
of  the  police  commissioner  was  supported  by  the  evidence,  but  it  will  not 
interfere  with  the  punishment  infficted,  nor  with  the  Judgment  of  the  commis- 
sioner as  to  what  acts  constitute  conduct  unbecoming  an  officer  further  than  to 
see  that  the  conduct  proven  fairly  required  the  exercise  of  the  commissioner's 
Judgment. 

HooKBB,  J.,  dissented. 

Cbbtiorabi  issued  out  of  the  Supreme  Court  and  attested  on  the 
8th  day  of  January,  1907,  directed  to  Theodore  A.  Bingham,  as 
commissioner  of  the  police  department  of  the  city  of  New  York, 


Digitized  by  VjOOQIC 


554  People  kx  bel.  Bbrlik  ^.  Binoham. 

Second  Department,  February,  1908.  [Vol  124. 

commanding  him  to  certify  and  return  to  the  office  of  the  clerk  of 
the  county  of  Kings  all  and  singular  his  proceedings  had  in  relation 
to  the  removal  of  the  relator  from  the  police  department  of  the  city 
of  New  York. 

Louis  J.  Grant  [Jacob  Jimiss  with  him  on  the  brief],  for  tlie 
relator. 

James  Z>.  BeU  [James  W.  Covert  and  Francis  K,  Pendleton 
with  him  on  the  brief],  for  the  respondent. 

Miller,  J. : 

The  question  to  be  determined  in  this  case  is  presented  by  tlie  return 
of  the  defendant  to  a  writ  of  certiorari  by  which  the  relator  seeks  to 
review  his  dismissal  from  the  police  force.  The  relator  was  charged 
with  conduct  unbecoming  an  officer,  the  specification  being  that 
while  on  trial  before  the  second  deputy  police  commissioner  he 
spoke  in  an  insolent  and  defiant  manner  to  him,  saying, "  Why  don't 
you  dismiss  me  now? "  The  testimony  shows  that  at  the  conclusion 
of  said  trial  the  deputy  commissioner  said  to  the  relator,  "  You  are 
find  thirty  days'  pay ;  I  ought  to  recommend  your  dismissal,"  to 
which  he  replied  in  the  language  and  manner  alleged.  On  the 
trial  now  being  reviewed  the  relator  did  not  deny  making  said 
remark,  but  denied  making  it  in  an  insolent  manner,  and  asserted 
that  he  merely  intended  to  signify  his  submission  to  the  ruling  of 
said  deputy.  He  also  asserted  that  he  was  treated  very  unjustly 
by  said  deputy,  both  before  and  during  said  trial,  and  it  is  not 
difficult  to  picture  his  attitude  and  manner  toward  that  officer.  The 
charge  of  having  spoken  in  an  insolent  manner  to  his  superior  is 
clearly  proven,  and  the  question  is  presented  whether  that  amounted 
to  conduct  unbecoming  an  officer. 

The  relator  contends  that  no  offense  warranting  his  removal  was 
charged  or  proved,  and  that  the  use  of  the  harmless  language 
attributed  to  him  did  not  constitute  an  offense;  but  the  offense 
consists  of  the  manner  as  well  as  the  words.  Innocent  words  may 
be  used  to  express  contempt.  The  relator  challenged  his  superior 
to  remove  him ;  for  that  act  of  insubordination  he  has  been  tried 
on  a  formal  charge,  convicted  and  dismissed,  and  he  now  resorts  to 
a  court  review,  reliance  upon  which  may  have  led  him  to  entertain 
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and  freely  express  conterapt  for  authority  in  his  department.     The 
statute  requires  us  to  review  the  proceeding  resulting  in  the  relator's 
dismissal  and  to  determine  whetlier  it  was  conducted  according  to 
law  and  whether  the  finding  of  the  police  commissioner  is  sup- 
ported by  the  evidence ;  but  we  have  notliing  to  do  with  the  pun- 
ishment inflicted,  nor  should  we  interfere  with  the  judgment  of 
the  coramissioner  as  to  what  acts  constitute  conduct  unbecoming  an 
officer  further  than  to  see  that  the  conduct  proven  fairly  required 
the  exercise  of  his  judgment.     While  the  general  charge  is  flexible 
and  properly  so,  a  specific  act  was  alleged  and  proved,  and  we  need 
only  to  determine  that  tliat  act  was  of  such  a  character  as  justified 
the  commissioner  in  deciding  that  it  came  within  the  definition  of 
the  charge  of  conduct  unbecoming  an   officer.     Surely  any  act 
subversive  of  discipline  is  unbecoming  an  officer,  and  nothing  can 
be  more  so  than  insolent  and  disrespectful  conduct.     The  officer 
who  has  to  maintain  discipline  knows  best  what  will  tend  to  subvert 
it,  and  within  reasonable  limits  his  judgment  on   that  question 
should   be  conclusive.     He  might  be  able  to   maintain  discipline 
more  effectively  if  the  men  under  him  better  understood  that  the 
law  allows  him  reasonable  latitude  in  dealing  with  them,  and  that 
the  courts  will  sustain  him  whenever  he  acts  upon  sufficient  evidence 
and  observes  the  requirements  of  the  statute. 
The  determination  should  be  confirmed. 

JsNKs,  Gatnor  and  Rich,  JJ.,  concurred ;  Hooker,  J.,  dissented. 

Determination  confirmed,  with  costs. 


Claba    B.    Miller,    Respondent,    v.    Edward    V.    Baillard, 

Appellant. 

Second  Department.  Februar}'  28, 1908. 

Practice  —  consolidation   of  actions  —  right   to  bring   action  on  facts 
previously  pleaded  as  defense. 

A  defendant  sued  in  tbe  Supreme  Court  for  moneys  paid  to  him  to  construct  an 
engine  which  he  refused  to  deliver,  is  not  bound  to  counterclaim  a  demand  for 
the  value  of  material  and  services  furnished,  but  may  merely  set  up  his  lien  as 
a  defense  and  bring  a  cross-action  to  recover  the  amount  in  the  Municipal 
Court  of  New  York. 
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The  plaintiff,  in  the  first  action,  made  defendant  in  the  second  and  therein  coon- 
terclaiming  on  the  cause  set  out  in  the  first  action,  is  not  entitled  to  have  the 
two  actions  consolidated  under  sections  817  and  818  of  the  Code  of  Civil 
Procedure. 

The  purpose  of  said  sections  is  to  prevent  a  plaintiff  from  harassing  a  defendant 
by  prosecuting  different  suits  for  causes  of  action  which  could  be  joined. 

Appeal  by  the  defendant,  Edward  V.  Baillard,  from  an  order  of 
the  Snpreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Suffolk  on  the 
9th  day  of  December,  1907,  removing  to  the  Supreme  Court  an 
action  pending  in  the  Municipal  Court  and  consolidating  it  with  an 
action  in  the  Supreme  Court,  pursuant  to  sections  817  and  818  of 
the  Code  of  Civil  Procedure. 

Henry  T.  Stetson^  for  the  appellant. 

/.  S.  Lawheriy  for  the  respondent. 

MiLLEB,  J. : 

The  action  in  the  Supreme  Court  was  brought  to  recover  the  snm 
of  $200  alleged  to  have  been  paid  to  the  defendant  to  construct  a 
certain  machine  for  the  plaintiff,  it  being  averred  that  the  defendant 
had  neglected  and  refused  to  deliver  the  machine.  The  defendant 
for  answer  admitted  the  receipt  of  the  $200,  and  pleaded  as  a 
defense  that  he  had  a  lien  on  said  machine  for  services  rendered 
and  materials  furnished  of  the  value  of  $380.70,  of  which  the  sum 
of  $13.20  had  been  paid.  Subsequent  to  the  commencement  of  the 
Supreme  Court  action  the  defendant  in  that  action  sued  the  plain- 
tiff in  the  Municipal  Court  to  recover  the  sum  of  $367.57,  and  the 
defendant  in  the  Municipal  Court  action  pleaded  a  general  denial 
and  a  counterclaim  for  said  sum,  to  recover  which  said  action  in  the 
Supreme  Court  was  brought. 

It  is  undisputed  that  the  order  appealed  from  was  not  justified 
unless  authorized  by  sections  817  and  818  of  the  Code  of  Civil 
Procedure.  Section  817  authorizes  consolidation  "Where  two 
or  more  actions,  in  favor  of  the  same  plaintiff  against  the  same 
defendant,  for  causes  of  action  which  may  be  joined,  are  pend- 
ing." The  appellant  asserts  that  the  plaintiffs  in  the  two  actions 
are  not  the  same  and  that  the  defendants  are  not  the  same,  the 
plaintiff  in  one  being  the  defendant  in  the  other,  and  the  respond- 
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ent  meets  this  argument  by  saying  tliat  the  defendant  in  tlie 
Municipal  Conrt  action  set  np  a  counterclaim  for  the  same  cause 
of  action  alleged  by  her  in  the  Supreme  Court  action,  and  that 
while  nominally  defendant  in  the  Municipal  Court  action,  so  far 
as  her  counterclaim  is  concerned  and  for  the  purposes  of  the  Code 
sections  referred  to  supra,  she  is  to  be  regarded  as  a  plaintiff.  I 
tliink  the  purpose  of  the  statute  was  to  prevent  a  plaintiff  from 
harassing  a  defendant  by  prosecuting  different  suits  for  causes  of 
action  which  could  be  joined.  While  the  defendant  in  the  Munici- 
pal Court  action  may  be  regarded  as  plaintiff  so  far  as  her  counter- 
claiDfi  is  concerned,  that  cause  of  action  is  not  one  which  could  be 
joined  with  the  cause  of  action  alleged  in  her  complaint  in  the 
Supreme  Court  action  —  it  is  the  identical  cause  of  action ;  instead 
of  consolidating  two  such  actions,  the  pendency  of  one  could  be 
pleaded  in  bar  of  the.  other.  The  defendant  did  not  see  fit  to  plead 
his  cause  of  action  as  a  counterclaim  in  the  Supreme  Court  action, 
but  alleged  as  a  defense  that  he  had  not  broken  his  contract  by 
failing  to  deliver,  for  the  reason  that  ho  had  a  right  to  retain  the 
machine  until  his  lien  was  discharged.  He  had  a  right  to  bring  a 
cross  action,  and  he  chose  to  bring  it  in  a  court  where  he  could  get 
a  speedy  trial.  {Brovm  v.  Gallaudety  80  N.  T.  413 ;  McGrath  v. 
Maxwdl,  17  App.  Div.  246 ;  Consolidated  Fruit  Jar  Co.  v.  Wis- 
tier,  38  id.  369;  Jordany.  TJuderhiUy  91  id.  124;  Jones Y.Leojpoldy 
95  id.  404.)  Indeed  it  would  seem  that  the  respondent  might  well 
have  commenced  her  action  in  the  Municipal  Court,  where  doubt- 
less all  of  the  issues  would  speedily  have  been  disposed  of  in  one 
action,  as  can  now  be  done  in  the  action  brought  by  the  appellant 
in  the  Municipal  Court  if  that  action  be  restored  to  the  Municipal 
Court,  because  the  pleadings  in  that  action  raise  all  the  issues  between 
the  parties.  Two  different  causes  of  action  are  i::volved  —  the 
Supreme  Court  action,  which  turns  solely  on  whether  the  defendant 
had  broken  the  contract,  and  the  Municipal  Court  action,  brought  to 
recover  the  value  of  services  rendered  and  materials  furnished. 
In  those  two  actions  the  plaintiffs  are  not  the  same.  The  only 
effect  of  the  consolidation  was  to  compel  the  defendant  to  plead 
as  a  counterclaim  a  cause  of  action  for  which  he  had  a  right 
to  bring  a  cross  action,  and  to  transfer  the  Municipal  Court  action, 
io  wl)icb  all  of  the  mu^  between  the  parties  could  be  speedily  tried. 
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to  the  Supreme  Court,  where  so  speedy  a  trial  cannot  be  had. 
We  think  the  order  was  not  authorized  by  said  section  817  of  the 
Code  of  Civil  Procedure  {Mayor  v.  Coffin,  90  N.  T.  312),  and  that 
even  if  authorized,  the  discretion  to  grant  it  was  unwisely  exercised 
in  this  case. 

The  order  shonld    be    reversed,   with  ten    dollars    costs    and 
disbursements,  and  the  motion  denied,  with  costs. 

Woodward,  Jenks,  Gaynor  and  Rich,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,   and 
motion  denied,  with  costs. 


William  Joseph  Miller,  an  Infant,  by  William  H.  Miller,  His 
Guardian  ad  Litem,  Kespondent,  v.  John  Bahmmdller  and 
Charles  Bahmmuller,  Composing  the  Firm  of  Bahmmuller 
Brothers,  Appellants. 

Second  Department,  February  28,  1908. 

Assault  —  injury  to  plaintiff  by  kicking  him  into  open  cellarway  ^ 
action  not  founded  on  negligence. 

A  plaintiff,  who,  while  sitting  on  the  step  by  the  side  of  an  open  cellarway 
maintained  by  copartners,  was  kicked  by  one  of  the  partners  so  that  he  fell 
into  the  cellarway  and  was  injured,  must  base  his  cause  of  action  on  an  assault 
by  the  person  who  committed  the  same.  Ho  cannot  base  his  action  upon 
negligence  of  the  defendants  in  maintaining  an  open,  unguarded  cellarway. 

Hooker,  J.,  dissented. 

Appeal  by  the  defendants,  John  Bahmmuller  and  another,  from 
a  judgment  of  tlio  County  Court  of  Kings  county  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
tlie  26th  day  of  February,  1907,  upon  the  verdict  of  a  jnry  for 
$1,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
26th  day  of  February,  1907,  denyiqg  the  defendants'  motion  for  a 
new  trial  made  upon  the  minutes. 

Walter  II.  Liehnann,  for  the  appellants. 

Robert  Stewart  [lialph  G.  Barclay  with  him  on  the  brief],  for 
the  respondent. 
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Miller,  J. : 

The  defendants  are  copartners,  and  the  negligence  charged  was 
the  maintenance  by  the  defendants  of  an  open  nngnarded  cellar- 
way  on  their  premises  near  the  sidewalk.  The  plaintiff,  a  little 
boy  eight  years  of  age,  was  sitting  on  the  step  by  the  side  of  the 
cellarway  when  one  of  the  defendants  kicked  him  and  caused  him 
to  fall  into  the  cellarway,  snstaining  in  juries  for  which  he  has  recov- 
ered. The  plaintiff's  theory  is  that  the  open  cellarway  was  one  of 
the  proximate  causes  of  the  injuries ;  that  that  and  the  assault  were 
concurrent  causes.  We  do  not  think  sc^  'The  plaintiff's  cause  of 
action,  if  any,  is  for  assault  against  the  person  who  committed  the 
assault. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

Jenks,  Gaynor  and  Rich,  J  J.,  concurred ;  Hooker,  J.,  dissented. 

Judgment  and  order  of  the  County  Court  of  Kings  county 
reversed  and  new  trial  ordered,  costs  to  abide  the  event. 


60LDB  Landsbero  and  Others,  Appellants,  v.  Samuel  Bosek- 

^         WASSER  and  Others,  Respondents. 

Second  Department,  February  28»  1908. 

Beal  property — easements —lale  of  lands  to  variouB  grantees  with 
reetrictive  covenants— when  easements  created  as  between  grantees 
—  pleading  —  sufficiency  of  complaint  to  exgoin  violation  of  negative 
easement. 

Where  a  single  tract  of  land  is  divided  into  parcels  by  the  owner  who  conveys 
the  same  to  various  parties  by  deeds  containing  similar  restrictive  covenants 
pursuant  to  a  uniform  plan  adopted  for  the  benefit  of  all,  mutual  negative 
easements  are  created  as  between  the  grantees,  although  the  covenants  are  in 
terms  personal  to  the  grantor.  Each  parcel  becomes  both  a  servient  and  domi- 
nant tenement  and  privity  of  estate  or  contract  is  unnecessary  in  order  to 
enable  the  owner  of  one  parcel  to  maintain  an  action  to  restrain  the  violation 
of  his  rights. 

Irrespective  of  whether  such  deeds,  standing  alone,  are  sufficient  evidence  of  an 
intention  by  the  grantor  to  create  negative  easements  as  between  his  grantees, 
a  complaint  by  one  grantee  seeking  to  enjoin  another  from  violating  the  ease- 
ment is  good  on  demurrer  if  it  be  alleged  that  the  restrictive  covenants  were 
intended  for  the  benefit  of  all  the  purchasers. 
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Appeal  by  the  plaintiffs,  Golde  Landsberg  and  others,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  30th  day  of  October,  1907,  upon  the  decision  of  die 
coart,  rendered  after  a  trial  at  the  Kings  County  Special  Term,  sus- 
taining the  demurrer  interposed  by  the  defendant  Bosenwasser  to 
the  amended  complaint. 

Isaac  Zandsiergy  for  the  appellants. 

Forrest  S.  ChUton  {Oeorge  Tonkonogy  with  him  on  the  brief], 
for  the  respondents.  / 

Miller,  J. : 

The  complaint  alleges  that  the  plaintiffs  and  the  defendants 
derived  title  to  separate  parcels  of  land  through  mesne  conveyances 
from  a  common  grantor ;  that  said  parcels,  with  others,  formed  a 
a  single  tract  which  was  divided  in  1888  by  said  grantor,  who  con- 
veyed the  subdivisions  to  separate  purchasers  at  different  times 
between  1888  and  1892  by  conveyances,  each  of  which  contained  the 
restrictive  covenant  the  violation  of  which  is  sought  to  be  restrained 
in  this  action  ;  that  said  covenant  was  intended  for  the  benefit  of 
all  the  several  purchasers,  and  that  the  deeds  to  the  defendants 
were  expressly  made  subject  to  it.  ^ 

The  learned  court  at  Special  Term  sustained  the  demurrer  for 
the  reason  that  the  complaint  did  not  show  but  what  the  plaintiffs* 
lots  were  the  first  conveyed,  and  that  the  grantee  of  each  lot  got  no 
reciprocal  rights  against  the  grantor  or  his  subsequent  grantees; 
that  the  covenant  in  each  deed  only  inured  to  the  benefit  of  tbe 
grantor  and  his  grantees ;  and  that  the  case  was  not  aided  by  tbe 
allegation  that  the  covenants  were  intended  for  the  benefit  of  all 
purchasers,  for  the  reason  that  the  covenants  made  for  the  benefit 
of  the  plaintiffs  could  only  be  enforced  by  them  in  case  the  cove- 
nantee was  already  under  obligation  to  them  commensurate  with 
the  scope  of  the  covenant. 

It  is  true  that  upon  its  face  the  covenant  in  each  deed  was  per- 
sonal to  the  grantor,  and  standing  alone,  is  not  sufficient  to  show  an 
intention  to  create  mutual  negative  easements.  {Equitable  Lifo 
A^mranoe  Soc,  v,  £r^rman^  148  K.  Y.  661.)    In  that  case  the 
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covenants  contained  in  the  different  deeds  involved  were  not  similar, 
and  the  snrroanding  circumstances  indicated  that  the  particular 
covenant  involved  was  intended  solely  for  the  benefit  of  the  grantor. 
And  80  the  court  held  that  an  intention  to  establish  a  uniform  plan 
of  restriction  was  not  shown ;  but  the  court  recognized  the  rule  in 
that  «a8e  that  where  a  single  tract  is  divided  into  parcels,  and  the 
parcels  are  conveyed  by  deeds  containing  similar  restrictive  cove- 
nants pursuant  to  a  uniform  plan  adopted  for  the  benefit  of  all, 
mutual  negative  easements  are  created,  each  parcel  becoming  both 
a  servient  and  dominant  tenement,  and  that  privity  of  estate  or  con- 
tract is  unnecessary  to  enable  the  owner  of  one  parcel  to  maintain 
am  action  to  restrain  the  violation  of  his  rights.     Some  of  the  lead- 
ing authorities  on  the  subject  are  collated  in  Silbennan  v.  Uhrlauh 
(116  App.  Div.  869).     The  reason  for  the  rule  is  that  where  all  the 
parcels  of  a  tract  are  conveyed  subject  to  a  uniform  plan  of  restric- 
tion intended  to  benefit  the  entire  tract,  and  of  a  character  likely  to 
induce  purchases,  it  would  be  inequitable  not  to  imply  mutual 
reciprocal  rights,  hence  the  doctrine  of  equitable  negative  easements. 
In  this  case  a  tract  was  divided,  the  different  parcels  were  conveyed 
by  instruments  containing  similar  restrictive  covenants,  said  cove- 
nants were  intended  for  the  benefit  of  all,  and  the  defendants  had 
at  least  constructive  notice.     The  action  is  not  one  to  enforce  a 
covenant ;  it  is  an  action  to  enjoin  interference  with  the  plaintiffs' 
rights  as  owners  of  dominant  tenements.     The  allegation  that  the 
restrictive  covenants,  from  which  the  negative  easements  are  implied, 
were  intended  for  the  benefit  of  all  the  purchasers  saves  the  com- 
plaint in  this  case.     We  do  not  need  to  determine  now  whether  the 
deeds  themselves  standing  alone  furnish  sufficient  evidence  of  that 
intention. 

The  interlocutory  judgment  should  be  reversed  and  the  demurrer 
overruled,  with  the  usual  leave  to  plead  over. 

Jekks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  over 
ruled,  with  costs,  with  leave  to  plead  over. 

App.  Div.— Ypl,  C^XIY,        36 
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The  People  of  the  State  of  New  York  on  the  Application  of 
Patrick  B.  Lough lin,  Overseer  of  the  Poor  of  the  Town  of 
Poughkeepsie,  Dutchess  County,  New  York,  Respondent,  v» 
John  B.  Daley,  Appellant. 

Second  Department,  February  28,  1908. 

Court  ~  jiLrisdiction  of  City  Court   of  Poughkeepsie  —  bastardy 

proceedings. 

The  city  judge  of  the  city  of  Poughkeepsie  has  no  jurisdiction  of  bastardy  pro- 
ceedings where  the  complainant  and  the  defendant  reside  in  the  town  of 
Poughkeepsie  but  not  in  the  city  of  that  name,  and  the  defendant  was  not 
arrested  or  served  with  process  within  the  city. 

The  jurisdiction  of  such  local  court  is  limited  to  causes  of  action  arising  within 
the  territorial  limits  of  the  tribunal,  or  to  cases  in  which  the  parties  proceeded 
against  reside  within  or  are  served  with  process  within  the  local  jurisdiction. 

Appeal  by  the  defendant,  John  B.  Daley,  from  an  order  of  the 
County  Court  of  Dutchess  county,  entered  in  the  office  of  the  clerk 
of  the  county  of  Dutchess  on  the  27th  day  of  May,  1907,  affirming 
an  order  of  filiation  made  by  the  city  judge  of  the  city  of  Pough- 
keepsie, sitting  as  a  magistrate  in  bastardy  proceedings,  whereby  he 
determined  that  the  defendant  Daley  was  the  father. 

John  F.  Bingwood  [John  J,  Mylod  with  him  on  the  brief],  for 
tlie  appellant. 

Charles  F,  Cossicm  [John  E.  Macky  District  Attorney^  with 
him  on  the  brief],  for  the  respondent. 

Hooker,  J. : 

The  proceedings  were  commenced  by  the  issuance  of  a  warrant 
by  the  city  judge  on  the  6th  day  of  February,  1907,  upon  the 
written  application  of  an  overseer  of  the  poor  of  the  town  of 
Poughkeepsie.  The  defendant  objected  to  the  proceedings  upon 
the  ground,  among  others,  that  the  magistrate,  the  judge  of  a  local 
court  of  limited  jurisdiction,  did  not  have  jurisdiction  because  both 
the  complainant  and  the  defendant  are  residents  of  the  town  of 
Poughkeepsie,  outside  the  city  of  that  name,  and  that  the  cause  of 
action  did  not  arise  in  the  city. 

The  City  Court  of  the  City  of  Poughkeepsie  was  created  by 
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chapter  35  of  the  Laws  of  1902,  entitled  ^^  An  act  creating  a  city  court 
iu  and  for  the  city  of  Pongkeepsie,  New  York."    Section  1  of  said 
chapter  provides :  "  City  court —  An  inferior  local  court  of  criminal 
and  civil  jurisdiction,  to  be  called  and  known  as  the  city  court  of  the 
city  of  Poughkeepsie,  is  hereby  created  and  established  in  and  for 
said  city,  with  the  jurisdiction  and  powers  hereinafter  provided.    The 
city  judge  sliall  be  the  jndge  of  the  court."    Section  2  of  said  act 
(as  amd.  by  Laws  of  1905,  chap,  322)  provides :   "  The  city  judge 
of  tlie  city    of  Poaghkeepsie  shall  be  appointed  by  the  mayor. 
The  term  of  oflSce  of  said  city  jndge  shall  be  for  four  years,  and 
his  salary  shall  be  the  sum  of  fifteen  hundred  dollars  per  annum 
to  be  audited,  allowed  and  paid  by  the  common  council."     Sub- 
division 1  of  section  IS  of  said  act  provides:    "The  city  judge 
in  all  criminal  actions  and  proceedings  and  special   proceedings 
of  a  criminal  nature  for  and  on  account  of  offences  committed 
or  charged  to  have  been  committed  within  the  city  shall  have  all 
the  jurisdiction  and  authority  which  a  justice  of  the  peace  of  a  town 
would  have  if  such  offence  were  committed  or  charged  to  have  been* 
committed  in  a  towft,  including  bastardy  proceedings,  in  which 
latter  proceeding  it  shall  not  be  necessary  for  the  city  judge  to 
associate  with  himself  another  magistrate."     Subdivision  3  of  sec- 
tion 13  provides :  "  All  powers  and  authority  conferred  upon  the 
recorder  of  the  city  of  Poughkeepsie  by  law  or  a  court  of  special 
sessions  therein  are  hereby  conferred  upon  said  city  judge  or  the 
city  court  except  as  otherwise  provided  in  this  act,  and  where  by 
the  provisions  of  law  now  existing,  exclusive  jurisdiction  is  con- 
ferred upon  courtB  of  special  sessions  in  said  city  and  the  recorder, 
the  city  court  created  by  this  act  shall  have  such  exclusive  jurisdic- 
tion."    The  charter  of  the  city  of  Poughkeepsie  (Laws  of  1896, 
chap.  425,  §  146,  as  renumbered  from  §  132  by  Laws  of  1900,  chap. 
659)  provides  that  "  the  recorder  of  said  city  shall  possess  all  the 
powers  and  jurisdiction  conferred  by  law  upon  recorders  of  cities 
and  shall  also  have  and  possess  the  same  jurisdiction  and  powers 
possessed  by  a  single  justice  of  the  peace  or  by  two  justices  of  the 
peace  in  towns  except  in  civil  actions." 

Section  17  of  article  6  of  the  Constitution  as  it  existed  at  the 
time  the  City  Court  of  the  City  of  Poughkeepsie  was  created,  pro- 
vided as  follows :  ^^  The  electors  of  the  several  towns  shall,  at  their 
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annual  town  meetings,  or  at  such  other  time  and  in  such  manner  as 
the  Legislature  may  direct,  elect  justices  of  the  peace,  whose  term 
of  office  shall  be  four  years.  *  *  »  Justices  of  the  peace  and 
district  court  justices  may  be  elected  in  the  different  cities  of  this 
State  in  such  manner,  and  with  such  powers,  and  for  such  terms, 
respectively,  as  are  or  shall  be  prescribed  by  law ;  all  other  judicial 
officers  in  cities,  whose  election  or  appointment  is. not  otherwise 
provided  for  in  thi^  article,  shall  be  chosen  by  the  electors  of  such 
cities,  or  appointed  by  some  local  authorities  thereof."  And  by 
section  18  of  article  6  of  the  Constitution  it  is  provided  that 
"Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
established  by  the  Legislature,"  but  those  thereafter  so  established 
shall  not  be  courts  of  record  ;  their  jurisdiction  is  limited ;  and  the 
section  also  provides :  "  Except  as  herein  otherwise  provided,  all 
judicial  officers  shall  be  elected  or  appointed  at  such  times  and  m 
such  manner  as  the  Legislature  may  direct." 

Fortunately  we  are  not  without  judicial  interpretation  of  the 
•  extent  to  which  the  jurisdiction  of  inferior  courts  of  local  jurisdic- 
tion may  go.  THe  cases  are  collected  and  -reviewed  in  tlie  able 
opinion  of  Mr.  Justice  Ward  in  Ziegler  v.  Corwin  (12  App.  Div. 
60).  I  would  not,  if  I  were  able,  add  anything  to  his  exhaustive 
treatment  of  the  subject.  The  conclnkion  is  that  the  jurisdiction 
of  these  local  courts  is  limited  to  causes  of  actions  arising  within  the 
territorial  limits  of  the  tribunal,  or  to  cases  in  which  the  parties 
proceeded  against  resided  within  or  are  served  with  process  within 
the  jurisdiction  of  the  local  court.  (See,  too,  Baird  v.  Hdfer^  13 
App.  Div.  23.)  In  this  case,  which  is  a  civil  action,  quasi  criminal 
only  in  its  cliaracter,  the  complainant  is  a  resident  of  the  town  of 
Poughkeepsie,  without  the  city  of  Poughkeepsie.  The  defendant 
also  resides  outside  the  city,  and  it  does  not  appear  that  he  was 
arrested  or  served  with  process  within  the  city.  No  claim  in  aid  of 
the  jurisdiction  of  the  court  can  be  made  on  the  theory  that  a  crime 
was  committed  within  the  city  of  Poughkeepsie.  For  in  the  first 
placo  this  is  not  a  criminal  case  to  punish  the  defendant  for  tl)6 
commission  of  a  crime,  but  rather  a  proceeding  which  has  for  its 
object  the  indemnification  of  the  town  upon  which  the  child  was 
likely  to  become  a  charge ;  and  in  the  second  place  the  child  va0 
coQCQived  witbQUt  the  city  of  Poogb^^peie;  U  WM  bom  in  tte 
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city  of  Kew  York,  and  at  the  time  of  the  institation  of  the  proceed- 
ings both  the  child  and  its  mother  were  living  in  the  town  of 
Ponghkeepsie,  outside  the  city  of  Ponghkeepsie. 

The  effect  of  the  determination  appealed  from  is  that  a  judicial 
officer  appointed  by  the  mayor  of  the  city  of  Ponghkeepsie,  whose 
jurisdiction  by  law  is  limited  to  that  city,  has  decided  important 
questions  of  fact  and  of  law  as  between  residents  of  a  town  outside 
the  city  in  which  he  may  act,  in  a  proceeding  in  which  none  of  the 
acts  or  circumstances  which  gave  rise  to  it  were  committed  in  or 
in  any  way  appertained  to  or  affected  the  city  or  any  of  its  inhabit- 
ants, and  process  to  institute  which  was  not  served  therein.  Such 
a  situation  is  violative  of  the  spirit  of  all  of  the  cases  on  the  sub- 
ject, and  our  conclusion  must  be  that  the  court  was  without 
jurisdiction  to  entertain  these  proceedings. 

The  order  appealed  from  must,  therefore,  be  reversed,  and  the 
defendant  discharged. 

Woodward,  Jenks,  Gaynob  and  Rich,  JJ.,  concurred. 

Order  of  the  County  Court  of  Dutchess  county  reversed  and 
defendant  discharged. 


The  People  of  the  State  of  New  York  ex  rel.  William  J.  Burns, 

Respondent,  v.  William  F.  Baker  and  Others,  Constituting  the 

Municipal  Civil  Service  Commission  of  the  City  of  New  York, 

Appellants, 

Second  Department,  February  28,  1908. 

Oivil  servioe  —  police  ofttLcer^  city  of  Kew  York  —  credit  marks  for  heroic 

act 

When  a  police  officer  in  the  city  of  New  York  has  been  once  promoted  for  an 
heroic  act,  he  is  not  again  entitled  to  be  credited  with  marks  for  the  same 
act  when  he  enters  a  competitive  civil  service  examination  to  get  on  the 
eligible  list  for  promotion  to  a  still  higher  grade. 

Appeal  by  the  defendants,  William  F.  Baker  and  others,  consti- 
tuting the  Municipal  Civil  Service  Commission  of  the  City  of  New 
York,  from  .an  order  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  11th  day  of  December,  1907,  granting  the 
relator's  application  for  a  peremptory  writ  of  mandamus. 
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James  I),  BeU  [^Francis  K.  Pendleton  with  hiin  on  the  brief], 
for  the  appellants. 

Revert  JI,  Wilson^  for  the  respondent. 

Gaynor,  J. : 

The  relator  was  promoted  from  patrolman  to  roundsman  for  an 
act  of  heroic  conduct  in  parsning  and  taking  a  murderer  at  great 
personal  risk.  Now,  having  entered  a  competitive  examination  by 
the  municipal  civil  service  commissioners  to  get  on  the  eligible  list 
for  promotion  to  another  grade,  i.  e.,  that  of  sergeant,  he  claims 
that  he  is  entitled  to  be  credited  with  4  marks  for  the  said  act  of 
heroism  ;  that  being  the  number  given  in  marking  for  condnct  and 
efficiency,  where  the  competitor  is  entitled  to  any  credit  for  such  an 
act.  The  civil  service  commissioners  disallowed  them  to  him,  and 
appeal  from  the  order  below  allowing  a  writ  of  mandamus  to  the 
relator  to  compel  them  to  credit  him  with  them,  and  re-rate  him  on 
the  list  accordingly. 

Having  been  credited  with  the  act  of  heroism  in  the  grade  in 
which  he  performed  it,  and  promoted  thereon,  he  is  not  entitled  to 
be  credited  with  it  again  in  order  to  get  another  promotion  to 
a  higher  grade.  Section  288  of  the  city  charter  provides  that 
"  Individual  acts  of  personal  bravery  may  be  treated  as  an  element 
of  meritorious  service  in  such  examination  "  (examinations  for  pro- 
motion by  the  civil  service  commissioners),  "  the  relative  rating 
therefor  to  be  fixed  by  the  municipal  civil  service  commission". 
The  said  commission  has  a  rule  confining  rating  for  service  (which 
includes  conduct  and  efficiency)  to  service  in  the  grade  from  which 
promotion  is  sought  (Rule  XV,  sub.  6).  The  language  of  the  said 
section  of  the  charter  is  not  mandatory  that  the  competitor  shall  be 
given  a  rating  for  his  acts  of  bravery  in  every  succeeding  grade  in 
which  he  enters  a  competitive  examination  for  promotion,  withont 
regard  to  whether  they  were  performed  in  that  grade. 

The  order  should  be  reversed  and  the  motion  denied. 

Woodward,  Jenks,  Rich  and  Miller,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Etta  A.  Light,  Appellant,  v.  George  K.  Light,  Respondent. 

Second  Department,  February  28,  1908. 

Husband  and  wife— separation— dismissal  of  complaint  and  counter- 
claim for  divorce  —  power  to  award  custody  of  children. 

Where  a  husband  sued  for  separation  on  the  ground  of  cruelty  makes  a  general 
denial  and  recriminates  by  charging  the  plaintiff  with  adultery  and  demands 
a  divorce,  and  the  court  although  dismissing  both  the  complaint  and  the 
counterclaim  finds  that  the  plaintiff  left  her  husband  "without  Just  cause  or 
provocation,"  it  may  award  the  custody  of  a  child  to  the  defendant. 

APPEA.L  by  the  plaintiff,  Etta  A.  Light,  from  a  judgment  of  the 
Supreme  Conrt  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  8th  day  of  July,  1907, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  Kings 
County  Special  Term,  dismissing  the  plaintiff's  complaint  and  the 
defendant's  counterclaim  upon  the  merits  and  awarding  the  custody 
of  the  child  to  the  defendant. 

William,  Adams  Jiohinsouy  for  the  appellant. 

D.  Theodore  Kelly ^  for  the  respondent. 

Gaynor,  J. : 

The  plaintiff  sued  her  husband  for  a  separation  for  alleged  cruelty. 
The  answer  is  a  general  denial,  and  then  for  a  defence  and  counter- 
claim it  alleges  adultery  against  the  plaintiff  and  prays  for  an 
absolute  divorce.  Each  party  prayed  for  the  custody  of  the  child. 
The  learned  trial  judge  made  findings  against  the  allegations  of 
cruelty  and  adultery,  and  further  found  that  the  plaintiff  had  left 
the  bed  and  board  of  the  defendant  "  without  just  cause  or  provo- 
cation ".  The  conclusion  of  law  was  that  the  complaint  and  the 
counterclaim  be  dismissed  on  the  merits,  and  that  the  defendant 
should  have  the  care  and  custody  of  the  child. 

The  decision  in  Davis  v.  Davis  (75  N.  Y.  221)  that  whore  a  wife 
is  defeated  in  an  action  by  her  for  separation  the  judgment  cannot 
give  her  the  custody  of  the  children  and  make  provision  for  their 
maintenance  by  tlie  husband,  has  no  application  here  to  the  hus- 
band.    It  is  true  that  he  was  also  defeated  in  his  counterclaim  of  a 
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divorce  for  adultery ;  bnt  in  the  wife's  action  the  conrt  had  to 
award  the  custody  of  the  child  (Code  Civ.  Pro.  sec.  1771),  and 
properly  awarded  it  to  the  husband  (  Waring  v.  Wcbrinffj  100  N.  Y. 
570 ;  People  ex  rel.  Stertiberger  v.  Stemherger^  12  App.  Div.  398). 
Section  1766  only  relates  to  a  case  where  a  judgment  of  separation 
is  given,  while  section  1771  relates  to  the  final  judgment  ia  a 
separation  case,  whatever  it  may  be. 
The  judgment  should  be  affirmed. 

Jenks,  Hooker,  Bioh  and  Miller,  JJ.,  concurred. 

Judgment  affirmed,  without  costs. 


William  Losoher,  Appellant,  u  "Willy  Haqer  (Sued  as  "Wil- 
liam "  Hager),  Respondent,  Impleaded  with  "4-dolph  "  Stempel, 
the  First  Names  "  William"  and  "Adolph  "  Being  Fictitious,  etp. 

First  Department,  March  6,  1908. 

Pleading — bill  of  particulars  —  order  precluding  testixnony. 

Where  a  complaint  sets  out  separate  causes  of  action  charging  two  defendants 
with  assault  and  false  imprisonment  but  alleges  no  special  damage,  the  plain- 
tiff will  not  be  required  to  furnish  a  bill  of  particulars  giving  the  names  of 
various  persons  by  whom  he  was  formeriy  employed,  nor  wUl  he  be  required 
to  give  particulars  as  to  the  names  of  the  police  officers  who  arrested  him  when 
the  defendant  admits  that  he  called  the  police  to  make  the  arrest. 

An  order  for  a  bill  of  particulars  should  not  direct  that  the  plaintiff  shall  be  pre- 
cluded from  giving  evidence  in  case  he  fails  to  give  the  particulars  required. 
A  motion  to  preclude  the  giving  of  such  evidence  should  be  made  only  after 
the  plaintiff  has  failed  to  comply  with  the  order,  or  has  complied  with  it 
insufficiently. 

Appeal  by  the  plaintiff,  William  Loscher,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  lOtli 
day  of  December,  1907,  granting  the  respondent's  motion  for  a  bill 
of  particulars  of  plaintiffs  two  separate  causes  of  action. 

The  complaint  sets  out  separately  that  defendants  falsely  accused 
plaintiff  of  stealing  a  stove,  and  assaulted  him  and  caused  his  arrest 

Charles  Fischer^  for  the  appellant. 

Henry  F.  Lijppoldy  for  the  respondent. 
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Per  Cubiam  : 

The  plaintiff  alleges  no  special  damage.  It  is,  therefore,  unneces- 
sary to  require  him  to  furnish  the  names  of  the  various  business 
concerns  with  whom  he  was  formerly  employed.  The  defendant 
admits  having  called  the  police  officer  to  arrest  plaintiff,  and  should 
be  at  least  as  well  able  to  ascertain  their  names  as  plaintiff  is.  The 
order  must,  therefore,  be  modified  by  striking  out  the  third  sub- 
division of  the  particulars  required  to  be  given  under  the  first  cause 
of  action,  and  the  first  subdivision  of  the  particulars  required  to  be 
given  under  the  second  cause  of  action.  The  direction  for  the  pre- 
clusion of  evidence  in  case  of  plaintiff's  failure  to  give  the  required 
particulars  must  also  be  stricken  from  the  order.  A  motion  to  that 
effect  may  be  made  hereafter  in  case  the  plaintiff  fails  to  comply 
with  this  order  or  complies  with  it  insufficiently. 

The  order  appealed  from  will  be  modified  in  accordance  with 
this  memorandum  and  as  modified  affirmed,  without  costs. 

Present  —  Patterson,  P.  J.,  Ingraham,  McLaughlin,  Clarke 
and  SooTT,  JJ. 

Order  modified  as  directed  in  opinion  and  as  modified  affirmed, 
without  costs.     Settle  order  on  notice. 


National  Gitm  and  Mica  Company  and  The  A.  Wilhelm  Company, 
Appellants,  v,  William  A.  MacCormack  and  Century  Paint 
AND  Wall  Paper  Company,  Respondents,  Impleaded  witli  Darsa 
J.  Densmorr  and  N.  Charles  Barron,  as  Administrator,  etc.,  of 
Ernest  B.  Barron,  Deceased,  Intestate,  Defendants. 

First  Department,  March  6,  1908. 

Pleading  —  action  for  breach  of  contract  —  demurrer  to  several  separate 
defenses  sustained  —  allegations  stating  counterclaim  for  reformation 
of  instrument. 

Action  to  recover  for  breach  of  contract. 

The  complaint  alleged  in  substance  that  the  plaintiffs  sold  to  the  defendants  the 
entire  capital  stock  of  a  paper  company  for  a  certain  sum  and  released  said 
company  from  all  claims  for  money  loaned  to  it,  reserving,  however,  certain 
claims  for  merchandise  specifically  set  forth.  It  was  further  alleged  that  the 
defendants  and  the  corporation  agreed  to  sell  and  dispose  of  the  present  mer- 
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chandise  owned  by  said  company  and  collect  the  present  bills  and  accouDts 
receivable,  including  accounts  receivable  from  said  sale,  and,  after  deducting 
expenses,  to  pay  the  surplus  to  the  plaintiffs;  that  after  due  performance  by 
the  plaintiffs  the  defendants  violated  the  agreement  in  that  they  failed  to  sell 
said  merchandise  and  had  appropriated  a  large  part  thereof  and  had  unreason- 
ably refused  to  collect  a  large  number  of  accounts,  but  hail  used  them  in  pro- 
moting the  business  of  the  company;  that  the  defendants  had  failed  to  account 
for  the  proceeds  of  some  goods  sold,  retaining  the  same,  and  to  conceal  their 
wrongdoing  had  wrongfully  charged  the  plaintiffs  with  sums  for  expenses  in 
excess  of  those  specified  in  the  agreement;  and  that  as  the  plaintiffs  had  no 
adequate  remedy  at  law,  the  defendants  be  required  to  account. 

Held,  that  it  was  no  answer  to  allege  as  a  separate  defense  that  at  the  time  of  (be 
execution  of  the  agreement  the  defendants  insisted  that  it  was  ambiguous  and 
inserted  certain  words  which  upon  the  express  statement  of  the  plaintiffs  thai 
the  agreement  was  not  ambiguous  were  stricken  out,  and  that  the  paper  com- 
pany had  from  time  to  time  sold  part  of  the  merchandise  and  collected  accounts, 
paying  notes  with  the  proceeds,  which  payments  had  been  accepted  by  the  plain- 
tiffs and  the  notes  renewed,  the  discounts,  with  the  consent  of  the  pUdntiffs, 
being  repaid  by  the  company  out  of  their  share  of  the  surplus  going  to  the  plain- 
tiffs, and  that  the  defendants  have  lived  up  to  the  agreed  construction  of  the 
contract,  and  that  any  other  construction  had  not  been  claimed  by  the  plaintiffs; 

That  it  was  no  answer  to  allege  as  a  separate  defense  that  a  balance  of  the  mer- 
chandise remained  unsold  because  of  the  refusal  of  the  plaintiffs  to  allow  it  to 
be  sold  at  the  best  figures  obtainable;  that  some  of  the  accounts  had  not  been 
collected  with  the  consent  of  the  plaintiffs,  and  that  under  the  terms  of  the 
agreement  the  plaintiffs  might  have  forced  their  collection  at  any  time,  bat 
they  had  failed  to  do  so; 

That  it  was  no  answer  to  allege  as  a  separate  defense  that  one  of  the  plaintiffs 
caused  a  certain  promissory  note  to  be  presented  to  the  paper  company  as  a 
balance  of  the  indebtedness  to  be  paid  out  of  the  net  proceeds  of  the  sale  of 
the  merchandise  and  collection  of  claims,  and  that  with  the  knowledge  and  con- 
sent of  the  paper  company  the  same  was  paid  although  there  were  not  suf- 
ficient funds  on  hand  applicable  thereto,  which  payment  was  in  violation  of  the 
agreement  as  acted  upon  and  understood  by  the  parties; 

That  it  was  no  answer  to  allege  as  a  defense  and  coimterclaim  that  from  time  to 
time  payments  were  mude  to  the  plaintiffs  in  pursuance  of  the  agreement  out 
of  the  proceeds  of  the  sale  of  merchandise  and  that  the  defendant  company 
**  was  caused  "  to  make  payments,  without  its  knowledge  and  consent,  amount- 
ing to  a  certain  sum  in  excess  of  the  proceeds  received,  etc.  As  no  facts  were 
alleged  showing  fraud  or  mistake  by  either  party  no  defense  or  counteicbdm 
was  stated; 

That  it  was  no  answer  to  allege  as  a  separate  defense  and  counterclaim  that  after 
entering  upon  the  performance  of  the  agreement  the  defendant  company,  at 
the  request  of  the  plaintiffs  and  on  their  promise  to  pay,  advanced  and  paid  a 
certaim  sum  on  account  of  a  certain  judgment  recovered  against  the  defendant, 
which  was  a  debt  for  which  the  plaintiffs  were  liable  as  an  obligation  of  the  old 
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managemeDt  of  the  company  and  that,  no  part  thereof  had  been  repaid  to  the 
defendant. 
Allegations  stated  to  be  "an  affirmative  cause  of  action  herein/'  examined  and 
hM,  that  though  improper  as  to  form,  they  were  sufficient  to  justify  a  court 
of  equity  in  reforming  the  contract,  although  neither  fraud  nor  jnutual  mis- 
take was  specified,  and,  hence,  the  demurrer  thereto  should  be  overruled. 

Appeal  by  the  plain  tiflfs,  the  National  Gum  and  Mica  Company 
and  another,  from  so  much  of  an  interlocutory  judgment  of  the 
Supreme  Court  in  favor  of  certain  of  the  defendants,  entered  in  tlie 
office  of  the  clerk  of  the  county  of  New  York  on  the  10th  day  of 
October,  1907,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  as  overrules  tlie  plaintiffs' amended 
demurrer  to  certain  defenses  and  counterclaims  contained  in  the 
separate  second  amended  answers  of  the  Century  Paint  and  Wall 
Paper  Company  and  William  A.  MacCormack. 

Edward  A.  Alexander^  for  the  appellants. 

Henry  O.  K,  Heathy  for  the  respondents. 

MgLaughlik,  J. : 

This  appeal  is  from  so  much  of  an  interlocutory  judgment  as  over- 
rules demurrers  to  certain  defenses  and  counterclaims  set  forth  in 
the  separate  answers  of  the  Century  Paint  and  Wall  Paper  Company 
and  William  A.  MacCormack.  The  complaint  alleges,  in  substance, 
that  on  or  about  the  2d  day  of  November,  1904,  the  plaintiffs  and 
the  defendants  entered  into  an  agreement,  a  copy  of  which  is  annexed 
to  and  made  a  part  of  the  complaint.  In  the  1st  paragraph  of  this 
agreement  the  plaintiffs  agreed  to  sell  to  the  individual  defendants 
(parties  of  the  second  part)  300  shares  (the  entire  capital  stock)  of 
the  Century  Paint  and  Wall  Paper  Company  for  $2,587.75,  and  to 
release  such  company  from  all  claims  for  $20,000  loaned  to  it,  but 
reserving  certain  claims  for  merchandise  which  is  specifically  set 
forth  as  "  To  the  A.  Wilhelm  Company  upon  note,  $8,180.36,  and 
upon  open  account,  $797.55 ;  to  the  National  Gum  and  Mica  Com- 
pany upon  note,  $2,901.84  and  upon  open  account  $689.17,  which 
amonnts  are  to  be  paid  by  the  said  company  at  maturity  as  hereinafter 
set  forth." 

Id  the  2d  paragraph  the  parties  of  the  second  part  agreed  to 
pay  to  the  plaintiffs  $2,587.75  upon  delivery  of  the  stock. 
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In  the  3d  paragraph  they  and  the  Century  Paint  and  Wall 
Paper  Company,  party  of  the  third  part,  agreed  to  "  sell  and  dis- 
pose of  the  present  merchandise  owned  by  said  company  and  collect 
the  present  bills  and  accounts  receivable  and  also  bills  and  accounts 
receivable  npon  the  sale  of  the  aforesaid  merchandise,"  and  after 
deducting  expenses  for  packing  and  shipping,  porter's  salary  at  four- 
teen dollars  per  week,  and  the  bills  owing  for  said  merchandise,  to 
pay  over  to  the  plaintiffs  any  surplus  remaining. 

In  the  4th  paragraph  it  was  agreed  that  such  sales  might  be 
made  upon  the  usual  terms  of  the  company  to  such  persons  as  the 
parties  of  the  second  part  saw  fit  so  long  as  they  acted  in  good  faith 
for  the  benefit  of  the  plaintiffs ;  that  collection  of  the  amount  doe 
on  such  sales  was  not  guaranteed  and  actions  for  collection  were 
to  be  brought  by  or  at  the  expense  of  the  plaintiffs.  | 

In  the  5th  paragraph  the  plaintiffs  agreed  to  pay  all  taxes  and 
arrears  of  taxes  then  due  and  owing  by  the  corporate  company.  I 

The  complaint  then  alleged  due  performance  of  the  agreement  | 
on  the  part  of  the  plaintiffs,  but  tfiat  the  defendants  had  violated 
the  agreement  in  that  they  had  failed  to  sell  the  merchandise 
referred  to  as  provided  in  the  agreement  and  had  appropriated  a 
large  part  thereof ;  that  they  had  unreasonably  refused  to  collect  a 
large  immber  of  the  accounts,  but  had  used  them  in  promoting  the 
business  of  the  company ;  that  they  had  sold  some  of  the  merchan- 
dise and  collected  some  of  the  accounts  as  provided  in  the  agree- 
ment, the  proceeds  of  which,  after  making  proper  deductions, 
amounted  to  about  $15,000,  which  defendants  had  failed  and 
neglected  to  pay  to  the  plaintiffs,  although  requested  to  do  so ;  that 
there  still  remains  in  the  possession  of  the  defendants  a  part  of  the 
merchandise  and  certain  bills  receivable,  unsold  and  uncollected, 
amounting  in  value  to  many  thousands  of  dollars ;  that  to  conceal 
their  wrongdoing  the  defendants  had  wrongfully  charged  to  the 
plaintiffs,  and  retained  for  their  own  use,  certain  sums  for  expenses 
in  excess  of  those  specified  in  the  agreement  to  the  amount  of  about 
$2j200 ;  that  plaintiffs  have  no  adequate  remedy  at  law ;  that  thev 
have  demanded  that  defendants  account,  which  they  have  refused 
to  do.  The  judgment  demanded  is  that  the  defendants  account  and 
pay  to  the  plaintiffs  the  amount  found  due,  and  that  they  retransfer 
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to  the  plaintiffs  the  accoants  and  property  acquired  under  the 
agreement  and  now  in  their  pooBeasion. 

The  answers  of  the  respondents  to  which  the  demurrers  haye  been 
interposed  are  substantially  the  same.  It  seems  to  be  conceded  that 
paragraph  8  of  the  answer  of  the  wall  paper  company  should  be  con- 
sidered as  a  separate  and  distinct  defense,  it  being  so  pleaded  in  the 
answer  of  MacCormack.  It  may  not  be  out  of  place  to  here  call 
attention  to  the  fact  that  in  neither  of  the  answers  are  the  separate 
defenses  numbered  as  required  by  the  Code,*  and  that  this  and  other 
confusion  results  from  the  failure  to  properly  number  and  designate 
them. 

The  first  separate  defense,  which  is  contained  in  the  7th  para- 
graph of  both  answers,  alleges  that  at  the  time  of  the  execution  of 
the  agreement  referred  to  in  the  complaint  defendants'  counsel 
insisted  that  it  was  ambiguous,  and  he  had  inserted  at  the  end  of 
the  Ist  paragraph  the  following  words :  "  To  wit,  out  of  the  pro- 
ceeds of  sales  and  collections  as  set  forth  in  paragraph  Third 
thereof ; "  that  upon  the  express  representations  and  statements  of 
plaintiffs  and  their  counsel  that  the  agreement  was  not  ambiguous, 
but  that  the  same  clearly  expressed  the  intention  of  the  parties  that 
the  notes  referred  to  should  be  paid  out  of  the  surplus  moneys 
only,  the  words  thus  inserted  were  stricken  out  of  the  agreement ; 
that  the  paper  company  has,  from  time  to  time,  sold  part  of  the 
merchandise  and  collected  the  accounts,  and  has  paid  upon  the  notes, 
at  different  times,  certain  amounts  out  of  the  proceeds ;  that  the 
amounts  thus  paid  have  been  accepted  by  the  plaintiffs  and  the 
notes  renewed,  the  discount  on  such  renewals  being,  with  the  con- 
sent of  the  plaintiffs,  repaid  by  the  company  out  of  their  share  of 
the  surplus  going  to  the  respective  plaintifb;  ^^that  the  parties 
hereto  have  all  lived  up  to  the  aforesaid,  construction  of  this  agree- 
ment up  to  about  the  time  of  the  commencement  of  this  action  and 
that  any  claim  that  the  agreement  should  be  otherwise  construed 
had  not  been  claimed  by  the  plaintiffs  herein."  The  demurrer  to 
this  defense  should  have  been  sustained.  The  facts  pleaded  do 
not  constitute  a  defense  to  the  cause  of  action  set  out  in  the  com- 
plaint. There  is  no  direct  allegation  that  the  plaintiffs  have  asserted 
a  construction  of  the  agreement  different  from  that  claimed  by  the 

•See  Code  av.  Proc.  §  507.—  [Rep. 
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defendantB  and  if  there  were  it  would  be  of  no  importance.  So  far 
as  the  cause  of  action  stated  in  the  complaint  is  concerned,  it  makes . 
no  difference  whether  the  notes  were  to  be  paid  at  maturity  abso- 
lutely or  only  from  the  net  proceeds  of  sale.  If  the  words  which 
the  defendants  claim  were  stricken  out  had  been  left  in  the  agree- 
ment, the  complaint  would  not  be  changed  in  any  respect  and  the 
same  cause  of  action  would  still  be  stated.  The  allegation  tliat 
^'  the  parties  hereto  have  all  lived  up  to  the  aforesaid  construction 
of  this  agreement"  does  not  state  a  fact  constituting  a  defense  to 
the  cause  of  action  alleged.  It  is  at  most  a  conclusion  not  based 
upon  facts  set  forth. 

The  second  separate  defense  set  out  in  the  8th  paragraph  of  the 
answers  alleges  that  a  balance  of  the  merchandise  remains  unsold 
because  of  the  refusal  of  the  plaintiffs  to  allow  it  to  be  sold  at  tlie 
best  figures  obtainable  and  some  of  the  accounts  liave  not  been  col- 
lected with  the  consent  of  the  plaintiffs ;  that  under  the  terms  of 
the  agreement  the  plaintiffs  might  have  enforced  their  collection  at 
any  time  but  tliey  have  failed  to  do  so.  There  are  technical  objec- 
tions to  this  defense,  as  there  are  to  the  others,  in  that  refer^ce 
must  be  had  to  other  parts  of  the  answer  for  additional  facts  not 
properly  set  forth  in  this  defense.  Disregarding  these  objections, 
however,  the  facts  alleged  do  not  constitute  a  defense.  Upon  a 
demurrer  to  new  matter  contained  in  an  answer  all  the  allegations 
of  the  complaint  and  of  the  answer  are  to  be  taken  as  true  in  deter- 
mining whether  the  matter  set  forth  is  a  defense  or  not.  {Fiss  v. 
Va7v  Schaicky  63  App.  Div.  300 ;  Douglas  v.  Coonleyy  156  N.  T. 
621.)  Here,  the  facts  alleged  are  only  such  as  might  be  proved 
under  a  denial,  and  conceding  the  allegations  to  be  true,  they  do  not 
bar  the  plaintiff's  right  to  the  relief  demanded  or  any  part  thereof. 
The  demurrer  to  this  defense,  therefore,  should  have  been  sustained. 

The  fourth  separate  defense  set  out  in  the  10th  paragraph  of  the 
answers  alleges  that  on  or  about  December  5,  1905,  the  plaintiff 
Wilhelm  Company  caused  to  be  presented  a  certain  promissory 
note  of  the  paper  company  for  $750  at  the  place  of  payment 
therein  named,  being  a  balance  of  the  indebtedness  to  be  paid  only 
out  of  the  net  proceeds  of  the  plaintiffs'  merchandise  and  collection 
of  claims  as  before  set  forth ;  that  without  the  knowledge  and  con- 
sent of    the  paper   company,  the  same  was  paid,  although  there 
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were  not  sufficient  f ands  on  Iiand  applicable  thereto,  and  snch  pay- 
ment was  in  violation  of  the  agreement  as  acted  upon  and  under- 
stood between  the  parties.  How  the  plaintiffs  violated  the  agi-ee- 
me^t  b;  presenting  a  note  for  payment  at  the  place  where  it  was 
made  payable,  or  how  it  was  paid  from  the  funds  of  the  paper 
company  without  its  knowledge  and  consent,  does  not  appear,  nor 
are  any  facts  alleged  to  explain  the  transaction.  Obviously  no 
defense  is  stated  and  the  demurrer  sliould  have  been  sustained. 

The  lifth  separate  defense  set  out  in  the  11th  paragraph  of  the 
answers  alleges  in  similar  terms  the  presentation  of  a  note  for  $600 
by  the  plaintiff,  the  National  Gam  and  Mica  Company,  and  its 
payment.  The  demurrer  as  to  this  defense,  for  the  reasons  stated 
as  to  the  fourth,  should  have  been  sustained. 

The  Century  Paint  and  Wall  Paper  Company,  for  a  further 
defense  and  counterclaim,  alleges  in  the  12th  and  13th  paragraphs 
of  its  answer  the  execution  of  the  agreement  and  that  from  fime  to 
time  some  of  the  merchandise  as  therein  provided  was  sold  and  out 
of  the  net  proceeds  certain  payments  made  to  the  plaintiffs  in  pur- 
soance  of  the  agreement ;  ^^  that  this  defendant  made  payments  and 
was  caused  to  make  further  payments  as  specified  in  the  foregoing 
defenses,  paragraphs  Tenth  and  Eleventh  hereof,  without  its  knowl- 
edge and  consent,  amounting  up  to  February  15,  1905,  to  the  sum 
of  about  $2,511.21 ;  that  the  net  proceeds  of  said  sales  of  merchandise 
and  collections  of  accounts  as  aforesaid  amounted  to  the  sum  of 
$1,612.05  only,  the  balance  of  wliich  amount,  together  with  all  and 
any  further  claims "  shown  on  the  account,  the  defendant  prays 
judgment  for.  It  will  be  noticed  that  here  the  two  preceding 
defenses  are  referred  to  and  in  this  defense  there  is  the  same 
absence  of  any  intelligible  allegations  of  fact.  The  allegation  that 
the  defendant  "  was  caused  "  to  make  payments  without  its  knowl- 
edge and  consent,  is,  in  the  absence  of  any  otlier  facts,  worthless  as 
a  pleading.  It  is  possible  that  the  jpleader  attempted  to  set  forth 
the  fact  that  the  plaintiffs  presented  for  payment  the  notes  specified 
in  the  1st  paragraph  of  the  agreement  and  that  the  paper  company 
paid  them,  although  the  net  proceeds  were  insufficient  to  pay  them 
in  fall,  and  the  paper  company  now  seeks  to  counterclaim  the 
balance  paid  from  its  own  funds.  But  this  is  mere  conjecture. 
There  are  no  facts  set  forth  showing  that  the  payments  were  made 
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by  reason  of  any  fraud  of  the  plaintifEs  or  by  reason  of  any  mistake 
of  either  of  the  parties.  Nor  is  it  even  alleged  that  there  is  or  was, 
at  the  commencement  of  the  action,  anything  due  to  the  defendants 
by  reason  of  these  payments.  Tlie  facts  pleaded  are  insufficient  to 
constitute  either  a  defense  or  counterclaim  and  for  that  reason  the 
demurrer  to  this  defense  should  have  been  sustained. 

The  same  defendant,  in  the  14:th  and  15th  paragraphs  of  its 
answer,  for  a  further  separate  defense  and  counterclaim,  after  refer- 
ring to  the  agreement,  and  that  its  performance  was  entered  upon, 
alleges :  "  That  on  or  about  November  14th,  1905,  this  defendant, 
at  the  special  instance  and  request  and  upon  the  promise  to  pay  of 
the  plaintiffs,  advanced  and  paid  out  the  sum  of  $520.71  for  and  on 
account  of  a  certain  judgment  theretofore  recovered  against  this 
defendant,  and  which  was  a  debt  and  obligation  for  which  these  plain- 
tiffs were  liable  as  an  obligation  of  the  old  management  of  this  com- 
pany; tfiat  no  part  thereof  has  been  repaid  to  this  defendant." 
No  relief  is  asked  by  reason  of  this  payment,  but  that  is  immaterial 
since  the  facts  stated  do  not  constitute  a  valid  defense  or  connter. 
claim.  The  only  obligations  of  the  paper  company  which  the  plwn- 
tiffs  assumed  under  the  agreement  were  for  taxes  due  and  in  arrears 
and  it  is  not  alleged  that  this  judgment  was  recovered  for  taxes. 
The  judgment  was  against  the  corporation  and  no  facts  are  stated 
showing  any  liability  of  the  plaintiffs  by  reason  of  it.  The  demur- 
rer to  this  defense,  therefore,  should  have  been  sustained. 

In  the  16th,  17th  and  18th  paragraphs  of  this  answer,  and  in  tbe 
12th,  13th  and  14th  paragraphs  of  the  answer  of  MacCormack,  it 
is  alleged,  "  for  an  affirmative  cause  of  action  herein,"  tliat  when 
the  agreement  was  executed  the  parties  agreed  that  the  notes 
referred  to  in  the  1st  paragraph  thereof  were  to  be  paid  not  abso- 
lutely at  maturity,  but  as  provided  in  the  3d  paragraph,  out  of  the 
net  proceeds  and  that  the  agreement  was  not  ambiguous  upon  this 
point;  that  the  parties  followed  this  construction  and  no  other 
claim  was  made  until  about  the  time  this  action  was  commenced ; 
that  since  the  commencement  of  this  action  the  plaintiff  Wilhelm 
Company,  as  alleged  assignor  of  a  note  given  in  renewal  of  the  notes 
specified  in  the  1st  paragraph  of  the  agreement,  in  an  action  ag^nst 
the  paper  company  brought  by  one  Kalbach,  who  was  represented 
by  the  attorney  for  the  Wilhelm  Company,  and  who  recovered  jodg- 
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ment  by  direction  of  the  court,  claimed  that  the  agreement  was  not 
ambiguous  and  that  the  notes  set  fortli  in  the  Ist  paragraph  were  pay- 
able absolutely  at  maturity ;  that  up  to  that  time  no  such  claim  had 
ever  been  made,  but  on  the  contrary  the  plaintiffs  had  always  lived 
up  to  the  construction  of  the  agreement  as  consented  to  and  agreed 
upon  at  the  time  the  agreement  was  signed.  Then  follow  allega- 
tions to  the  effect  that  the  agreement  should  be  reformed  so  as  to 
express  the  true  intent  of  the  parties  that  the  notes  should  be  paid 
out  of  the  surplus  proceeds  as  provided  in  paragraph  3  of  the 
agreement  and  not  otherwise;  and  judgment  was  prayed  for  to 
this  effect  The  Code  of  Civil  Procedure  provides  that  an  answer 
must  contain  a  general  or  specific  denial  and  a  statement  of  any  new 
matter  constituting  a  defense  or  counterclaim  (§  500)  and  that 
each  defense  or  counterclaim  must  be  separately  stated  and  num- 
bered (§  507).  Whether  this  new  matter  is  alleged  as  a  defense  or 
as  a  counterclaim  the  defendants  do  not  specify  ; '  it  is  designated  as 
"  an  aflSrmative  cause  of  action  herein  "  —  a  form  of  pleading  not 
authorized  by  the  Code  of  Civil  Procedure.  Facts  are  alleged, 
however,  which,  if  established  at  the  trial,  might  justify  a  court  of 
equity  in  reforming  the  contract,  though  neither  fraud  nor  mutual 
mistake  is  specified.  The  facts  are  set  forth  and  aflSrmative  judgment 
is  prayed  for.  {Arlt  v.  WhiUocky  65  App.  Div.  246.)  The  refor- 
mation of  a  contract  may  be  set  up  as  a  counterclaimjn  an  action 
based  on  tlie  contract.  {Madison  v.  Bensdicty  73  App.  Div.  112; 
Bom  V.  Schrenkeiserij  110  N.  T.  55.)  Inasmuch  as  the  facts  are 
set  forth  and  aflSrmative  judgment  prayed  for  asking  a  reformation 
of  the  contract,  this  part  of  the  answer  may  be  treated  as  a  counter- 
claim. The  fact  that  it  is  not  in  express  terms  defined  as  a  counter- 
claim may  be  disregarded.  {McCrea  v.  Hopper^  35  App.  Div.  572 ; 
affd.  on  opinion  below,  165  N.  Y.  633 ;  Metropolitan  Trust  Co.  v. 
Tonawanda,  etc.,  B.  B.  Co.,  43  Hun,  521 ;  18  Abb.  N.  C.  368.) 
Tills  is  not  a  case  where  the  defendant  is  demanding  judgment  for 
failure  to  reply  to  matter  not  specifically  alleged  as  a  counterclaim, 
or  where  the  pleader  has  chosen  to  characterize  such  matter  as  a 
defense  — a  distinction  referred  to  in  Acer  v.  Hotchkiss  (97  N.  Y. 
895).  Here,  the  question  arises  upon  demurrer  and  the  allegations 
ahoold  be  construed  liberally  and  favorably  to  the  pleader,  and 
App.  Div.— Vol  CXXIV.        37 
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while  disapproving  of  the  manner  in  which  the  new  matter  set 
forth  is  characterized,  I  think  a  valid  counterclaim  is  alleged  and 
the  demurrer  thereto  was  properly  overruled. 

The  interlocutory  judgment,  therefore,  should  be  modified  by 
sustaining  plaintiffs'  demurrer  to  the  separate  defenses  and  counter- 
claims contained  in  the  answer  of  the  defendant  Century  Paint  and 
Wall  Paper  Company  in  the  7th  to  the  15th  paragraphs  inclusive, 
and  plaintiffs'  demurrer  to  the  separate  defenses  contained  in  the 
answer  of  the  defendant  William  A.  MacCormack  in  the  7th  to 
the  11th  paragraphs  inclusive,  with  leave  to  both  defendants  to 
serve  amended  answers  on  payment  of  the  costs  in  this  court  and 
in  the  court  below,  and  with  leave  to  plaintiffs  to  withdraw  their 
demurrers  to  that  portion  of  the  answers  designated  ^'  an  affirmative 
cause  of  action,"  and  reply  thereto,  without  costs  in  this  court,  but 
on  payment  of  the  costs  in  the  court  below. 

Pattbeson,  p.  J.,  Laughlin,  Houghton  and  Soott,  J  J.,  concurred. 

Judgment  modified  as  indicated  in  opinion,  with  leave  to  defend- 
ants to  answer,  and  to  plaintiffs  to  withdraw  demurrers  to  the  extent 
and  on  the  terms  stated  in  opinion.   .  Settle  order  on  notice. 


GusTAv  H.  MiNCHO,  Respondent,  v.  Bankers'  Life  Inbubanok 
Company  of  the  City  of  New  Yoke,  Appellant 

First  Department,  March  6,  1908. 

Pleading  —  rMciMion  of  life  insurance  policy  for  breach  of  wairaaty— 
feulure  to  allege  offer  of  restitution. 

It  is  no  answer  to  a  suit  in  equity  brought  against  a  life  insurance  company  to 
procure  a  Judgment  restoring  a  canceled  policy  and  to  compel  the  iBSuanceof 
a  receipt  for  payment  of  premiums,  to  allege  as  a  separate  defense  that  oeitaiD 
written  warranties  made  by  (the  insured  were  false,  and  that  as  soon  as  the 
defendant  was  informed  thereof  and  before  the  first  anniversary  of  the  policy 
it  "duly  canceled"  the  same  and  notified  the  plaintiff.  This  because  there 
was  no  oifer  to  return  the  premium  paid  or  any  part  of  it,  or  an  allegation  of 
willingness  to  make  restitution  should  it  be  determined  that  the  defcndtota 
were  not  entitled  to  retain  the  premiums  received. 

One  seeking  to  rescind  a  contract  on  the  ground  of  fraud  has  an  elccUonof 
remedies.    He  can  rescind  by  tendering  or  restoring  what  he  has  received  tod 
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then  bring  action.  He  may  keep  what  he  has  received  and  sue  to  recover 
damages  for  the  fraud.  Or  he  may  commence  an  action  in  equity  to  rescind 
and  for  equitable  relief,  offering  in  his  complaint  to  restore  in  case  he  is  not 
entitled  to  retain  what  he  has  received.  These  rules  apply  where  a  defendant 
asks  a  rescission  by  wny  of  defense. 
If  a  party  seeking  to  rescind  has  incurred  expense,  or  otherwise  sustained  dam- 
ftge>  by  reason  of  the  fraud,  equity  will  not  compel  him  to  pay  back  all  he  has 
received  but  only  such  part  as  remains  after  deducting  his  loss. 

Houghton,  J.,  dissented,  with  opinion. 

• 

Appeal  by  the  defendant,  the  Bankers'  Life  Insurance  Company 
of  the  City  of  New  York,  from  an  interiocntory  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiflE,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  22d  day  of  November, 
1907,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  sustaining  tlio  plaintiff's  demurrer  to  a 
separate  defense  contained  in  the  answer. 

Van  Scha/ich  <&  Brioe^  for  the  appellant. 

George  E.  MorgaUy  for  the  respondent. 

McLaughlin,  J. : 

On  tlie  19th  of  June,  1906,  the  plaintiflE  applied  for  and  obtained 
from  the  defendant  a  policy  of  life  insurance  for  $20,000,  and  he  • 
then  paid  an  annual  premium  of  $1,397.27,  and  by  the  terms  of  the 
policy  agreed  to  pay  a  similar  amount  on  the  nineteenth  of  June  in 
each  succeeding  year  until  he  had  made  in  all  fifteen  payments  and  at 
the  expiration  of  fifteen  years  from  the  date  of  the  contract,  or 
sooner  in  the  case  of  death,  the  defendant  agreed  to  pay  the  plain- 
tiflE, if  living,  or  to  his  executors,  administrators  or  assigns,  if  dead, 
the  sum  of  $20,000. 

Thereafter,  and  on  or  about  the  12th  of  June,  1907,  defendant 
canceled  said  policy  and  gave  the  plaintiflE  notice  of  that  fact,  and 
that  it  would  not  be  liable  thereunder  and  would  not  perform  the 
same.  Thereupon  he  brought  this  action  in  equity  to  procure  a 
judgment  restoring  said  policy  and  declaring  it  an  existing  contract 
and  liability  of  the  defendant,  and  to  compel  it  to  issue  a  receipt 
showing  the  payment  of  the  premium  due  on  the  19th  of  June, 
1907,  which  the  plaintiflE  tendered  to  the  defendant  and  which  it 
refused  to  accept. 
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The  defendant,  as  a  separate  answer,  alleged  that  as  a  considera- 
tion of  issuing  the  policy  the  plaintiff  signed  certain  written  state- 
ments which  were  made  a  part  of  it  and  which  statements  the 
plaintiff  warranted  were  true,  and  among  other  things,  he  stated 
that  he  liad  never  made  an  application  for  life  insurance  on  which 
a  policy  was  not  issued  or  issued  upon  a  different  plan  from  the  one 
applied  for,  whereas  he  liad  in  fact  previous  to  making  such  state- 
ments, frequently  applied  for  and  been  refused  insumnce  in  other 
companies,  and  that  '^  as  soon  as  defendant  was  informed  of  this, 
and  before  the  first  anniversary  of  the  policy,  the  defendant  duly 
notified  the  plaintiff  that  it  elected  to  cancel  said  policy  of  insurance 
and  said  policy  was  thereupon  duly  cancelled."'  The  plaintiff 
demurred  to  this  defense  upon  the  ground  that  it  is  insufficient  in 
law  upon  the  face  thereof.  The  demurrer  was  sustained  and 
defendant  appeals. 

The  answer  was  held  bad  upon  the  ground,  as  appears  from  the 
opinion  of  the  learned  justice  at  Special  Term,  that  "  there  is  no 
allegation  that  the  defendant  has  returned,  or  offered  to  retuni,  the 
premiums  paid  by  the  plaintiff ; "  in  other  words,  that  the  general 
rule  applies  as  to  the  rescission  of  contracts.  There  is  no  doubt 
about  the  general  rule,  whicli  is  that  in  order  to  rescind  a  contract, 
'  the  one  seeking  to  do  so  must  place  or  offer  to  place  the  other  party 
in  the  same  position,  so  far  as  he  has  parted  with  value,  in  which  he 
was  prior  to  its  execution.  This  rule  has  for  its  origin  the  equitable 
principle  that  one  who  seeks  to  free  himself  from  a  contract  can  do 
so  only  by  returning  all  benefits  derived  therefrom.  {Cox  v.  Stokes^ 
156  N.  Y.  491 ;  Outoaidt  v.  Bonheur,  120  App.  Div.  168.)  Where 
restoration  has  not  been  made  prior  to  the  commencement  of  the 
action,  then  willingness  and  ability  to  restore  must  be  alleged  and 
such  allegation  complied  with  at  the  trial.  {Gardd  v.  Cayuga 
County  Nat.  Bank,  99  N.  Y.  333  ;  Nelson  v.  Hatch^  56  App.  Div. 
149.)  This  rule,  however,  is  not  of  universal  application.  {KUy  v. 
Jlealy^  127  N.  Y.  555.)  Where  a  party  seeks  to  rescind  on  tlie 
ground  of  fraud,  he  has  an  election  of  remedies.  He  "  can  rescind 
by  tendering  or  restoring  what  he  has  received,  and  then  commence 
liis  action.  He  may  "keep  what  he  has  received  and  sue  to  recover 
damages  for  the  fraud  ;  or  he  may  commence  an  action  in  equity  to 
rescind   and    for   equitable    relief,  offering  in  his   complaint  to 
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restore,  in  case  he  is  not  entitled  to  retain,  what  he  has  received." 
{Gould  V.  Cayuga  County  Nat.  Bank^  86  N.  Y,  75,  84.) 
The  same  rule  applies  where,  by  way  of  defense,  a  rescission 
is  sought.  {City  of  Ironwood  v.  Wickes^  93  App.  Div.  164.) 
If  the  party  seeking  to  rescind  has  incurred  expense  or  other- 
wise sustained  damage  by  reason  of  the  fraud,  then  equity 
will  not  compel  him  to  pay  back  all  he  has  received,  but  only 
such  part  as  remains  after  deducting  his  loss.  This  is  equitable  to 
both  parties.  The  party  perpetmting  the  fraud  ought  to  be  com- 
pelled to  pay  whatever  damage  the  other  party  has  sustained  by 
reason  of  such  fraud.  But  if  this  rule  be  applied  I  do  not  think  the 
answer  demurred  to  sets  forth  a  defense,  inasmuch  as  facts  are  not 
stated  from  which  it  can  be  seen  or  even  inferred  that  the  defend- 
ant has  incurred  any  expense  or  sustained  any  loss  by  reason  of  the 
piaintifi's  alleged  fraud.  There  is  no  offer  to  return  the  premium 
paid,  or  any  part  of  it.  The  judgment  asked  is  simply  that  the 
complaint  be  dismissed,  with  costs.  The  defendant  should  have 
indicated  in  its  answer,  by  an  appropriate  offer  to  that  effect,  a  will- 
ingness to  restore,  if  it  be  determined  that  it  is  not  entitled  to  retain, 
what  it  has  received  {Delano  v.  Rice^  23  App.  Div.  327),  or  else 
the  relief  demanded  should  provide  for  an  award  in  plaintiff's  favor 
if  it  be  determined  that  the  defendant  is  not  equitably  entitled  to 
keep  what  the  plaintiff  has  paid  to  it.  {Allerton  v.  Allertony  50 
N-  Y.  670 ;  Hai^is  v.  Equitable  Life  Assurance  Society^  64  id. 
196  ;  Priiz  v.  Jones,  117  App.  Div.  643.) 

The  allegation  that  defendant  "  duly  cancelled  "  the  policy  does 
not  make  the  answer  good.  This  is  a  conclusion  of  law  and  not  the 
statement  of  a  fact. 

Tlie  interlocutory  judgment  appealed  from,  therefore,  should  be 
affirmed,  wifli  leave  to  the  defendant  to  serve  an  amended  answer 
on  payment  of  the  costs  in  this  court  and  in  the  court  below. 

Pattebwon,  p.  J.,  Lauohlin  and  Soott,  JJ.,  concurred ;  Hough- 
TOK,  J.,  dissented. 

Houghton,  J.  (dissenting) : 

I  do  not  think  defendant  pleads  a  rescission  of  contract. 
It  is  a  breach  of  wari*anty  only  that  is  pleaded. 
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Defendant  sets  forth  that  prior  to  the  time  the  second  premiam 
fell  due,  acceptance  of  which  would  have  made  the  policy  inoon- 
testible,  it  learned  that  plaintiff,  contrary  to  his  warranty,  had 
applied  for  other  insurance  and  been  rejected,  whereupon  it  notified 
the  plaintiff  it  would  have  no  further  dealings  on  the  contract  with 
him.  There  are  no  express  allegations  of  fraud  nor  any  prayer  for 
rescission,  and  nothing  from  which  these  can  be  implied  except  that 
the  warranty  alleged  chances  to  be  one  which  was  broken  the 
moment  the  policy  was  issued.  If  the  policy  had  been  issued  on  a 
warranty  that  the  insured  would  not  travel  outside  the  United 
States  a  plea  of  cancellation  because  the  insured  had  gone  beyond 
its  borders  would  be  perfectly  good  and  there  could  not  well  be 
any  suggestion  of  rescission.  So,  too,  if  the  insured  liad  died  and 
an  action  had  been  brought  by  the  beneficiaries  under  the  policy, 
the  present  answer  would  have  been  perfectly  good  without  any 
plea  of  tender  back  of  the  premium  paid. 

It  is  true  the  plaintiff  has  brought  the  defendant  into  equity,  bat 
that  does  not  prevent  defendant  from  pleading  a  breach  of  warranty 
or  setting  up  any  legal  defense  it  may  have.  It  can  stand  on  its 
legal  rights  if  it  has  any.  Termination  of  a  continuing  contract  for 
breach  of  warranty  which  makes  it  void,  is  quite  different  from 
coming  into  court  and  asking  to  be  relieved  from  a  contract  because 
fraud  induced  its  execution.  The  defendant  does  not  ask  to  be 
relieved.  It  simply  alleges  it  terminated  the  policy  because  of  its 
discovery  of  a  breach  of  warranty  which  made  it  void  and  stands 
on  its  legal  right  so  to  do,  and  I  see  no  reason  for  saying  it  must 
plead  tender  of  the  premium  which  the  plaintiff  paid. 

I  think  the  demurrer  was  impix)perly  sustained  and  vote  to 
reverse  the  interlocutory  judgment. 

Judgment  affirmed,  with  costs,  with  leave  to  defendant  to 
amend  on  payment  with  cost. 
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Samitel    Thompson    Banes,    Appellant,  v.  Roy  A.   Rainet,  as 
Executor,  etc.,  of  William  T.  Rainet,  Deceased,  Respondent. 

Fint  Department,  March  6, 1908. 

Practice  —  security  for  ooete  by  xum-reeident  plaintiif  —  dismlMal  of 
complaint  —  additional  security. 

The  right  to  require  a  non-resident  plaintiff  to  give  additional  security  for  costs 
is  purely  a  creation  of  the  statute,  and  the  right  thereto  must  he  found  in  sec- 
tion 8276  of  the  Ckxie  of  Civil  Procedure,  vrhich  is  the  only  statute  applicahle. 

When  pending  a  motion  to  compel  a  nonresident  plaintiff  to  give  security  for 
costs,  but  before  the  making  of  an  order  to  that  effect,  the  plaintiff  gives  such 
security,  which  is  retained  by  the  defendant  without  abandoping  the  motion, 
the  security  should  be  considered  as  given  in  pursuance  to  the  order  thereafter 
entered 

Where,  after  the  giving  of  security,  Judgment  dismissing  the  oompkint  is 
entered,  with  costs,  the  defendant  is  not  entitled  to  additional  security,  for  in 
effect  it  would  be  security  for  the  payment  of  the  judgment  which  is  not 
authorized  by  statute. 

Appeal  by  the  plaintiff,  Samuel  Thompson  Banes,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
6th  day  of  February,  1908,  directing  the  plaintiff  to  give  additional 
security  for  costs. 

Charles  E.  KeUey^  for  the  appellant. 

Bartow  S.  WeeJcs^  for  the  respondent. 

McLaughun,  J. : 

This  appeal  is  from  an  order  directing  the  plaintiff,  a  non- 
resident, to  give  additional  secnrity  for  costs  by  filing  and  proQuring 
the  allowance  of  an  additional  undertaking  with  sufficient  sureties 
in  the  sum  of  $2,250,  or  by  making  an  additional  payment  into 
court  in  that  sum.  Before  answering  the  defendant  made  a  motion 
to  compel  the  plaintiff  to  give  security  for  costs.  The  motion  was 
not  opposed,  and  on  the  day  it  was  returnable,  and  before  any 
order  had  been  made  requiring  plaintiff  to  give  such  secnrity,  he 
filed  an  undertaking  in  tiie  sum  of  $250,  and  a  few  days  later 
served  a  copy  on « defendant's  attorney,   who  retained  it    The 
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motion  resulted  in  an  order  requiring  the  plaintiff  to  give  security 
in  the  sum  of  $250,  which  was  entered  after  the  undertaking  bad 
been  given.  Subsequently  proceedings  were  had  in  the  action 
whicli  resulted  in  a  dismissal  of  the  complaint  and  judgment 
against  the  plaintiff  for  $2,871  costs.  The  plaintiff  appealed  from 
the  judgment,  which  is  still  pending.  After  the  appeal  had  been 
taken,  the  defendant  made  a  motion  that  the  plaintiff  give  addi- 
tional security  for  costs,  which  motion  resulted  in  the  order  appealed 
from. 

The  right  to  require  a  non-resident  plaintiff  to  give  additional 
security  for  costs  is  purely  a  creation  of  the  statute,  and  unless 
autliority  can  there  be  found  it  does  not  exist.  {RepitHic  of 
Honduras  v.  8oto^  112  N.  Y.  310.)  The  only  statute,  so  far  as  I 
am  aware,  which  gives  a  defendant  the  right  to  require,  from  anon- 
resident  plaintiff,  additional  security  for  costs  is  section  8276  of  the 
Code  of  Civil  Procedure.  That  section  provides  that  at  any  time 
after  the  allowance  of  an  undertaking  given  pursuant  to  an  order 
of  the  court,  or. after  notice  of  the  payment  into  court,  made  pur- 
suant to  such  an  order,  upon  satisfactory  proof  by  affidavit  that  the 
sum  specified  in  the  undertaking  or  the  amount  of  such  payment  is 
insufficient,  or  tliat  one  or  more  of  the  sureties  have  died  or  become 
insolvent,  or  that  his  or  their  circumstances  have  become  so  pre- 
carious that  there  is  reason  to  apprehend  tliat  the  undertaking  is 
insufficient  for  the  security  of  the  defendant,  the  court  or  a  judge 
thereof  must  make  an  order  requiring  plaintiff  to  give  an  additional 
undertaking  or  make  an  additional  payment  into  court.  Here  the 
original  undertaking  was  given  before  any  order  had  been  made, 
but  I  am  inclined  to  think,  inasmuch  as  the  defendant  did  noc 
abandon  the  motion,  that  the  question  should  be  considered  as 
though  the  undertaking  had  been  given  in  pursuance  of  the  order 
which  was  thereafter  entered.  It  can  hardly  be  that  the  plaintiff 
could  deprive  tlie  defendant  of  the  benefit  of  additional  security,  if 
otherwise  entitled  thereto,  by  giving  an  undertaking  intermediate 
the  making  of  the  motion  and  the  entry  of  an  order.  Treating  the 
undertaking  as  one  having  been  given  pursuant  to  an  order,  and  as 
having  been  allowed  before  the  motion  which  resulted  in  the  order 
here  appealed  from  was  made,  I  do  not  think  the  defendant  was 
entitled  to  the  additional  security.    Where  security  is  directed  to 
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be  given  tinder  section  3276  of  the  Code  of  Civil  Procedure,  a  plain- 
tiff may  neglect  or  refuse  to  comply  with  the  order,  and  if  he  does 
so,  the  only  penalty  to  which  he  is  subjected  is  that  provided  in  sec- 
tion 3277,  which  is  a  dismissal  of  the  complaint,  with  costs.  This 
wonld  seem  to  indicate,  at  least,  a  legislative  intent  that  security 
could  not  be  required  after  the  complaint  had  been  dismissed. 
Here,  before  the  motion  was  made  which  resulted  in  the  order 
appealed  from,  the  complaint  had  been  dismissed  and  judgment 
entered  in  favor  of  the  defendant  and  against  the  plaintiff  for  the 
costs.  To  require  security  at  this  stage  of  the  action  is,  in  effect,  to 
require  security  for  the  payment  of  the  judgment,  which  the  statute 
does  not  authorize.  This  was  the  view  entertained  by  this  court  in 
Schroeder  v.  Page  (124  App.  Div.  253),  which  is  decisive  of  this 
appeal. 

As  I  read  the  opinion  in  Dunk  v.  Dunk  (177  N»  Y.  264)  this 
was  also  the  view  of  the  majority  of  the  judges  of  the  Court  of 
Appeals.  Judge  O'Brien,  who  delivered  the  opinion  of  the 
majority  of  the  court,  said :  '^  In  this  case  there  is  no  occasion  for 
straining  or  supplying  words  in  order  to  execute  what  is  called  the 
spirit  of  the  statute.  The  plaintiff  may  neglect  or  refuse  to  com- 
ply with  an  order  of  tljie  court  requiring  him  to  give  security  for 
costs,  and  the  only  penalty  that  he  is  subjected  to  in  such  a  case  is 
the  liability  to  have  his  complaint  dismissed.  It  will  be  seen  that, 
in  this  case,  long  before  any  application  was  made  for  this  order, 
the  case  had  been  decided  and  judgment  entered  against  the  plain- 
tiff ;  so  that  his  coirjplaint  is  already  virtually  dismissed.  *  *  * 
The  provisions  in  regard  to  security  for  costs  were  not,  I  think, 
ever  intended  to  apply  to  such  a  case." 

It  is  true  our  decision  is  in  conflict  with  Bender  v.  Paulus  (109 
App.  Div.  148).  The  decision  in  that  case  seems  to  liave  been 
based  largely  upon  the  proposition  that  "  A  court  of  original  juris- 
diction possesses  the  discretionary  power  to  require  a  non-resident 
plaintiff  to  give  security  for  costs  already  accrued  or  entered  on  the 
jadgment  appealed  from,  as  well  as  those  which  shall  thereafter 
accrue."  To  support  this  proposition  the  learned  justice  who 
wrote  the  opinion  cited  two  authorities  [Gedney  v.  Purdy^  47 
N.  Y.  676,  and  Wood  v.  Blodgett,  49  Hun,  64).  Wood  v. 
jBlodgett  {fupra)  seems  to  have  been  based  upon   the  decision  in 
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Oedney  v.  Purdy  {s^upra).  Tlie  opinion  in  the  Wood  case  errone- 
ously states  what  was  Iield  in  tlie  Oedney  case.  That  case  did  Dot 
hold  "  That  a  court  of  original  jurisdiction  may,  in  its  discretion, 
require  a  non-resident  plaintiff  to  give  security  for  costs  already 
accrued  or  entered  on  the  judgment  appealed  from,  as  well  as  those 
which  should  thereafter  accrue."  The  plaintiff  in  Oedney  v.  Pnti^ 
{supra)  who  was  required  to  give  additional  security  for  costs  was 
not  a  non-resident,  but  an  administrator  and  was  required  to  give 
security  for  costs  under  section  317  of  the  Code  of  Procedure,* 
which  read  substantially  the  same  as  section  3271  of  the  Code  of 
Civil  Procedure  now  reads.  What  was  held  was  that  a  "  court  of 
original  jurisdiction  may  in  its  discretion  require  the  plaintiff  in  ao 
action,  suing  as  an  executor,  administrator,  or  trustee  of  an  express 
trust,  to  give  security  for  costs  under  section  317  of  the  Code  at  any 
time  during  the  pendency  of  the  action,  either  before  trial  and 
judgment  or  pending  an  appeal  to  the  General  Term  of  the  conrt 
from  a  judgment."  There,  the  order  directing  additional  security 
was  authorized  by  the  section  of  the  Code  of  Procedure  in  pursu- 
ance of  which  the  decision  was  made.  Here,  it  is  sought  to  justify 
the  order  under  section  3276  of  the  Code  of  Civil  Procedure  and  I 
am  unable  to  find  there  any  authority  which  authorizes  an  order 
requiring  additional  security  after  the  complaint  has  been  dismissed. 
For  this  reason,  therefore,  the  order  appealed  from  must  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
denied,  with  ten  dollars  costs. 

Patterson,  P.  J.,  Clarke  and  Soott,  JJ.,  concurred. 

Ingraham,  J.  (concurring) : 

I  concur.  This  question  has  been  decided  in  Schroeder  v.  Pag^ 
(124  App.  Div.  263)  and  this  appeal  is  controlled  by  that  decision ; 
otherwise  I  should  be  inclined  to  agree  with  J?^7ufor  v.  Pat*Zt«(109 
App.  Div.  14:8). 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 

*  Amd.  by  Laws  of  1852,  chap.  892.—  [Rep. 
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Mart  IJsbach,  Kespondent,  v,  John  E.  Pyb,  Appellant. 

First  Department,  March  6,  1908. 

Beal  property —contract  for  sale  of  city  lots  with  buildings  construed — 
▼ariance  in  dimensions  —  acts  estopping  vendee  from  insisting  upon 
letter  of  contract. 

A  contract  whereby  the  plaintiff  agreed  to  purchase  all  that  parcel  of  land  in  the 
county  of  New  York,  846,  848  and  850  St.  Nicholas  avenue,  with  the  buildings 
and  improvements  thereon,  each  being  described  as  of  certain  dimensions,  "all 
parcels  being  the  same  size,  both  front  and  rear,  more  or  leM,"  should  not  be 
construed  to  mean  that  the  purchase  was  according  to  the  quantity  of  land, 
but  that  it  was  a  purchase  of  three  lots  already  built  upon  with  fixed  bound- 
aries open  and  obvious  in  bulk. 

The  words  "more  or  less,"  as  used  in  such  contract,  qualify  all  the  dimensions, 
not  merely  the  dimensions  across  the  front  and  rear. 

A  vendee  bound  by  such  contract  is  not  Justified  in  refusing  title  on  the  ground 
that  there  was  a  material  difference  between  the  quantity  of  land  described  in 
the.contract  and  that  described  in  the  deed  tendered,  when  it  appears  that  the 
frontage,  the  most  important  dimension,  was  three-quarters  of  an  inch  greater 
than  that  specified,  while  the  rear  was  nine  and  one-quarter  inches  less,  and 
the  width  of  the  three  lots,  being  of  various  dimensions,  showed  an  average 
shortage  of  three  feet  ten  and  one-fourth  inches,  especially  where,  after  the 
discovery  of  the  shortage  by  a  survey,  the  acts  of  the  plaintiff  tended  to  show 
a  waiver  of  the  objection. 

When  after  learning  the  actual  dimensions  by  the  survey  the  vendee  induced  the 
vendor  to  extend  her  time  and  to  make  material  changes  in  the  contract  favor- 
able to  her  and  to  incur  expense  in  preparing  purchase-money  bonds  and  mort- 
gages, her  acts  were  inconsistent  with  a  determination  to  stand  upon  her  rights 
under  the  contract,  even  though  the  facts  in  themselves  do  not  establish  a 
waiver  as  a  matter  of  law. 

Appeal  by  the  defendant,  John  E.  Pye,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  24th  day  of  July,  1907, 
upon  tlie  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Term. 

iT.  J.  0^  Connelly  for  tlie  appellant. 

Monfried  i&  Feiixberg^  for  tlie  respondent. 
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Laugiilin,  J. : 

This  is  an  action  by  a  vendee  of  certain  real  property  to  enforce 
specific  performance  of  tlio  contract  or  to  recover  the  do wn  payment 
and  expenses  of  examining  the  title,  and  liave  the  amount  thereof 
declared  a  lien  upon  and  enforced  against  the  land.  The  trial  court 
has  found  that  the  deed  tendered  by  the  vendor  was  not  a  sub- 
stantial compliance  with  the  contract  in  that  there  was  a  material 
difference  between  tlie  quantity  of  land  described  in  the  contract 
and  tlie  land  described  in  the  deed,  to  whicli  only  defendant  bad 
title.  We  are  of  opinion  that  the  proper  construction  of  the  con- 
tract shows  that  the  purchase  was  not  according  to  the  quantity  of 
land,  but  of  three  lots,  already  built  upon,  with  fixed  boundaries 
open  and  obvious,  in  bulk,  for  a  gross  sum,  and  that  there  is  not  such 
a  variance  between  the  figures  in  the  contract  indicating  the 
dimensions  and  the  actual  dimensions  as  shown  by  the  survey  and 
described  in  the  deed  tendered  as  justified  the  purchaser  in  refusing 
to  accept  the  title.  The  contract  was  made  on  the  18th  day  of  June, 
1906.  The  witness  clause  recites  that  the  defendant  agreed  to  con- 
vey and  the  plaintiff  agreed  to  purchase  "  All  that  lot  or  parcel  of 
land,  in  the  County  of  New  York,  346-348-350  [St.]  Nicholas  Ave., 
with  the  buildings  and  improvements  thereon,  described  as  follows:' 
Party  of  the  fii-st  part  agrees  to  sell  and  convey  [to]  the  party 
of  the  second  part  #346-348-350  St.  Nicholas  Ave.,  plot  being  size 
25-3x81,  25-2x101,  and  25-2x97,  all  parcels  being  the  same  size 
both  front  and  rear  more  or  less."  The  purchase  price  was  $76,500. 
The  words  "  more  or  less  "  in  the  contract,  qualifying  the  dimen- 
sions, must  be  given  force  and  effect.  There  can  be  no  force  given 
to  them  if  the  owner  is  to  be  held  to  tendering  title  to  property  of 
the  precise  dimensions  specified  in  the  contract.  Of  course,  if  there 
should  be  quite  a  material  variance  between  the  measurements  speci- 
fied in  the  contract  and  the  actual  measurements,  this  might  in  effect 
constitute  a  misrepresentation,  notwithstanding  the  insertion  of 
the  clause  "  more  or  less,"  and  in  such  case  a  court  of  equity 
^vould  not  enforce  performance.  These  words,  however,  fairly  con- 
strued, qualify  all  of  the  dimensions  and  not  merely  the  dimensions 
across  the  front  and  rear,  as  contended  by  the  learned  counsel  for  the 
respondent.  It  is  quite  clear,  I  think,  that  this  was  an  entire,  indi- 
visible purchase  of  the  three  parcels,  and  I  do  not  understand  that 
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this  is  controverted.  We  come  now  to  a  consideration  of  a  differ- 
ence between  the  measurements  specified  and  thns  qualified  in  the 
contract,  and  the  actual  dimensions  of  the  property.  We  find  at 
the  outset  that  the  frontage,  which  is  the  most  important  dimen- 
sion, was  greater  by  three-quarters  of  an  inch  than  that  specified  in 
the  contract.  The  total  width  across  the  rear  is  nine  and  one- 
quarter  inches  less  than  that  called  for  by  that  provision  of  the  con- 
tract which  is  to  the  effect  that  the  lots  are  ^^  the  same  size  both 
front  and  rear."  It  is  conceded  that  the  words  "  more  or  less " 
qualify  the  dimensions  as  to  width.  The  side  lines  evidently  are 
straight  lines,  so  that  the  three  parcels,  taken  as  one,  gradually 
diminish  in  width  from  the  front,  which  is  three-quarters  of  an  inch 
wider  than  called  for  by  the  contract,  to  nine  and  one-quarter  inches 
at  the  rear.  The  lines  of  the  lot  are  nearly  parallel  with  One  Hun- 
dred and  Twenty-eighth  street,  which  lies  about  fifty  feet  to  the 
north  ;  but  they  do  not  run  at  right  angles  to  St.  Nicholas  avenue, 
on  which  they  front.  The  southerly  lot,  being  No.  346,  described 
in  the  contract  a&  eighty-one  feet  in  depth,  is  in  fact  eighty  feet  one 
and  three-quarters  inches  on  the  southerly  line,  and  seventy-six 
feet  five  inches  on  the  northerly  line,  making  a  shortage  on  the 
southerly  line  of  ten  and*  one-quarter  inches  and  on  tlie  north- 
erly line  four. feet  seven  inches.  The  middle  lot,  being  No.  348,  is 
described  in  the  contract  as  one  hundred  and  one  feet  in  depth,  and  . 
it  is  in  fact  one  hundred  and  one  feet  two  and  one-quarter  incites  on 
the  southerly  line  and  ninety-seven  ^eet  five  and  one-half  inches 
on  the  northerly  line,  making  a  surplus  of  two  and  one-quarter 
inches  in  the  length  of  the  southerly  line  and  a  shortage  of  three 
feet  six  and  one-half  inches  on  the  northerly  line.  The  northerly 
lot,  being  No.  350,  which  is  described  in  the  contract  as  ninety-seven 
feet  in  depth,  is  in  fact  ninety-seven  feet  five  and  one-half  inches 
on  the  southerly  line  and  ninety-three  feet  nine  inches  on  the 
northerly  line,  making  a  surplus  in  the  length  of  the  southerly  line 
of  five  and  one-half  inches  and  a  shortage  in  the  length  of  the  north- 
erly line  of  three  feet  three  inches.  The  evidence  does  not  show 
to  what  extent  the  buildings  cover  the  premises  or  that  the  plaintiff 
had  any  knowledge  of  the  facts  other  than  as  indicated  in  the  con- 
tract. By  the  provisions  of  the  contract,  however,  she  had  notice 
that  there  had  been  a  practical  location  of  the  lots  by  buildings 
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tliereon  and  tliat  their  depth  varied.  There  is  no  evidence  to  show 
the  difference  in  value  between  the  lots  as  they  existed  and  their 
value  if  they  had  been  of  the  precise  dimensions  specified  in  the 
contract.  It  may  be  that  the  extra  three-quarters  of  an  inch  in 
frontage  width  adds  to  the  value  as  much  as  the  irregular  shortage 
in  the  depth  takes  from  it.  No  foundation  was  laid  by  the  plaintiff 
for  an  abatement  of  any  part  of  the  purchase  price  upon  the  theory 
of  a  difference  between  the  value  of  the  lots  as  shown  by  the  sur- 
vey and  the  value  if  they  had  been  of  the  dimensions  specified 
>in  the  contract,  and  the  question  as  to  whether  an  allo^rance  could 
be  made  and  the  defendant  at  the  same  time  be  compelled  to  con- 
vey is  not  presented  for  decision.  The  defendant  appeal's  to  have 
been  ready  and  willing  to  convey,  according  to  the  description 
in  his  title  deeds  and  according  to  the  survey,  but  the  plaintiff 
refused  to  take  title  unless  the  defendant  would  allow  her  vendee  a 
deduction  from  the  purchase  price  of  $500  for  each  lot.  As  already 
observed,  the  bare  facts  showing  the  difference  between  the  actual 
measurements  and  those  contained  in  the  contract,  which  is  all  that 
has  been  shown,  were  not  sufficient  to  justify  the  plaintiff  in  refus- 
ing to  accept  the  title.  We  are  influenced  in  reaching  this  con- 
clusion by  the  conduct  of  the  plaintiff  after  discovering  the  shortage 
in  the  measurements,  which  tends  to  show  a  waiver  of  the  objec- 
tion. After  the  contract  was  signed,  a  survey  of  the  lots  was  made 
and  the  plaintiff  thereby  ascertained  the  actual  measurements. 
Prior  to  the  time  for  passing  tjitle  under  the  contract,  she  had  also 
entered  into  a  contract  to  sell  the  premises  to  another,  but  whether 
before  or  after  the  survey  was  made  does  not  appear.  It  does  apjiear, 
however,  that  after  a  survey  was  procured  by  her  or  through  her 
attorney  for  her  vendee,  from  which  she  discovered  the  shoi-tage  in 
the  measurements,  she  made  a  formal  application,  in  writing,  to  an 
attorney  for  a  loan  upon  the  premises  and  therein  described  them  as 
being  seventy-live  feet  in  width  and  having  a  depth  of  from  eighty 
to  one  hundred  feet. 

On  the  day  for  closing  the  title  the  defendant  failed  to  appear  at 
the  time  and  place  specified,  but  appeared  three  days  later  and 
excused  his  failure,  and  negotiations  were  resumed  as  if  at  the  time 
agreed  upon.  The  attorney  for  the  plaintiff  at  this  time  stated  tliat 
he  had  discovered  a  shortage  in  the  measurements  and  desired  time 
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to  adjust  the  matter  witli  the  plaintiff's  vendee.  The  defendant 
acquiesced  in  this  snggestion.  Five  days  later,  on  tlie  12th  day  of 
September,  1906,  the  attorneys  for  the  parties  met.  It  is  conceded 
that  the  plaintiff  had  at  this  time  been  nnable  to  arrange  with  her 
vendee  and  was  not  ready  to  perform  and  requested  further  time. 
The  attorney  for  the  defendant  testifies  that  he  then  informed  tlie 
attorney  for  the  plaintiff  that  if  the  objection  to  the  shortage  in  the 
measnrements  was  to  be  adhered  to,  there  was  no  object  in  a  further 
postponement  and  that  tlie  attorney  for  the  plaintiff  agreed  that  if 
an  adjournment  for  closing  the  title  should  be  granted  until  the  fif- 
teenth of  October,  that  objection  would  be  waived ;  and  that  he 
thereupon  agreed  to  see  his  client  with  a  view  to  obtaining  authority 
to  consent'to  the  adjournment.  The  testimony  of  the  attorney  for 
the  plaintiff  does  not  differ  materially  from  that  given  by  the  attor- 
ney for  the  defendant  with  respect  to  this  interview,  excepting  that 
he  denies  that  he  agreed  to  waive  the  objection  and  on  tliat  subject 
he  testifies  tliat  he  expi*essly  refused  to  waive  it  unless  the  plaintiff's 
vendee  would  agree  to  waive  it.  It  does  appear,  however,  that  the 
attorneys  again  met  on  the  nineteenth  day  of  September,  after  the 
attorney  for  the  defendant  had  had  an  interview  with  his  client 
concerning  the  adjournment  and  that  at  this  time  a  formal 
stipulation,  in  writing,  extending  the  time  for  closing  the  con- 
tract to  the  fifteenth  day  of  October,  with  the  privilege  to  the 
purchaser  to  have  it  closed  sooner  on  five  days'  notice,  was 
made  and  signed  by  the  attorneys.  Tliis  stipulation  modified 
the  original  contract  in  other  material  respects,  but  contains 
nothing  on  the  subject  of  this  objection  or  of  a  waivef  thereof. 
By  the  original  contract  the  vendor  was  to  accept  a  second  mort- 
gage in  part  payment,  with  an  outstanding  first  mortgage  of  $14,000 
on  each  lot.  The  stipulation  increased  the  amount  of  the  firat 
mortgages  to  $17,000 — thus  materially  affecting  the  vendor's 
security  under  the  second  mortgages  —  provided  that  tlie  purchaser 
should  pay  the  expenses  for  drawing  the  second  mortgage  and  the 
mortgage  tax  thereon,  and  that  the  attorney-in-fact  for  the  plaintiff, 
who  signed  the  contract  for  her,  should  give  his  personal  bonds  to 
secure  the  purchase-money  mortgages.  It  also  provided  that  the 
attorney  for  the  vendor  should  prepare  the  second  mortgages  and 
bonds,  which  was  not  scipulated  in  the  original  contract.     The  stipu- 
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lation  also  provided  that  the  contract  shonld  be  closed  as  of  the 
adjourned  date,  with  the  exception  tliat  tlie  purchaser  should  pa; 
tlie  annual  taxes  which  would  become  a  lien  upon  the  property  in 
the  meantime.     There  were  no  negotiations  indicating  that  it  was 
possible  for  the  defendant  to  convey  title  literally  according  to  the 
measurements  given  in  the  contract,  and  yet,  after  full  knowledge 
of  the  discrepancy  and  making  the  application  for  the  loan  and 
getting  the  extension  of  time,  the  firm  of  which  the  plaintiffs 
attorney-in-fact  was  a  member  advertised  the  premises  for  sale, 
representing  that  they  were  the  owners,  and  thereafter  plaintiff 
gave  notice  under  the  stipulation  of  her  desire  to  close  the  contract 
on  the  third  day  of  October,  but,  so  far  as  appears,  made  uo  refer- 
ence to  tlie  shortage  in  the  measurements.     At  the  requtet  of  the 
plaintiff  the  time  was  further  postponed  until  the  fourth  day  of 
October,  and  at  this  time  the  parties  met  in  the  office  of  the  attor- 
ney of  one  Clare,  who  was  to  loan  $17,000  to  the  plaintiff  on  each 
lot  from  which  evidently  the  former  mortgages  were  to  be  dis- 
charged, and  shortly  thereafter  information  was  received  by  tele- 
phone that  plaintiff's  vendee,  to  whom  it  was  understood  title  was 
to  be  given,  refused  to  take  title  unless  there  was  an  allowance  made 
of  $500  on  each  lot  on  account  of  shortage.     The  defendant  refused 
to  make  any  allowance  for  shortage  and  contended  that  the  plain- 
tiff had  waived  any  right  to  make  such  claim.     Thereupon  the 
defendant  duly  tendered  a  deed  duly  executed,  conveying  title  to  the 
plaintiff,  and  demanded  performance  by  plaintiff  and  for  that  pur- 
pose tendered  the  bonds  and  mortgages  for  execution  by  plaintiff. 
Althouglr  these  facts  in  and  of  themselves  perhaps  did  not  estab- 
lish a  waiver,  as  matter  of  law,  they  are  inconsistent  with  plaintiffs 
standing  upon   her  rights.     She  had  no  reason   to   believe  that 
defendant  could  convey  any  more  land  than  the  survey  showed, and 
yet  she  induced  the  defendant  to  extend  her  time  and  to  make 
material  changes  in  the  contract  favorable  to  her  and  to  incur 
expense  in  preparing  die  bonds  and  mortgages.     These  facts  tend 
to  show  that  the  plaintiff  did  not  i*egard  the  shortage  as  vital,  and 
tend  to  show  also  that  the  plaintiff  understood  that  she  was  pur- 
chasing the  lots  as  they  existed,  which  is,  we  think,  as  already 
observed,  the  proper  construction  of  the  contract 
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It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Patterson,  P.   J.,   MoLauohlin,  Houghton  and  Scott,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Nora  M.  Egan,  Respondent,  v.  Theodore  J.  Chabot,  Appellant. 

First  Department,  March  6,  1908. 

Kaster  and  servant  —  contract  of  employment— evidence  ehowing 
luring  by  week. 

Action  to  recover  damages  for  the  breach  of  an  oral  contract  employing  the 
plaintiff  as  a  hat  trimmer  examined,  and  hsld,  that  the  hiring  was  by  the  week 
and  not  for  the  season,  and  that  the  motive  of  the  defendant  in  discharging 
the  plaintiff  was  immaterial. 

Houghton,  J.,  and  Patterson,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Theodore  J.  Chabot,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  tlie  clerk  of  the  county  of  New  York  on  the  25th  day  of  Octo- 
ber, 1907,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  10th  day  of  October,  1907,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  tiie  minutes. 

Louis  0.  Van  Doren^  for  the  appellant. 

Joseph  M.  Herzhergy  for  the  respondent. 

Lauohlin,  J. : 

The  action  is  brought  to  recover  damages  for  a  breach  of  a  con- 
tract. The  plaintiff  alleges  that  on  or  about  the  25th  day  of  Feb- 
ruary, 1904,  she  was  employed  by  the  defendant  as  a  designer  and 
trimmer  of  hats  for  the  season  to  terminate  on  the  1st  day  of  July, 
1904,  at  the  rate  of  twenty-five  dollars  per  week,  and  that  after 
working  pursuant  to  the  contract  until  the  thirtietli  day  of  April, 
she  was  discharged  without  just  cause,  to  her  damage  in  the  sum  of 
A.PP.  Div.— Vol.  CXXIV.        38 
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two  liundred  dollars.  The  answer  was  a  general  denial.  Upon  the 
trial  tlie  plaintiff  testified  that  she  had  been  a  designer  and  trimmer 
of  hats  for  about  iifteen  years  and  was  conducting  a  millinery  busi- 
ness of  her  own  on  Alexander  avenue  in  the  Bronx  at  the  time  of 
the  negotiations  resulting  in  her  employment  by  the  defendant; 
that  she  came  to  the  defendant's  store  in  the  month  of  February, 
1904,  and  applied  to  him  for  the  position  of  trimmer  occupied  by  a 
former  employee  who  had  left  the  defendant's  employ ;  that  she 
informed  the  defendant  that  she  was  selling  out  her  business;  that 
she  had  several  customers  in  the  Bronx  and  that  she  would  start  on 
twenty-five  dollars  a  week ;  that  the  defendant  replied  that  he  had 
made  up  his  mind  not  to  have  any  more  high-priced  trimmers,  but 
that  he  would  think  about  it  and  let  her  know ;  that  a  few  days 
thereafter  she  received  a  letter  from  the  defendant  asking  her  to 
call,  and  on  calling  he  offered  her  twenty  dollars  a  week,  which  she 
declined  and  stated  that  twenty-five  dollars  was  very  low,  where- 
upon "he  said  he  would  give  it  to  me;"  that  she  then  informed 
him  that  she  "only  wanted  a  season,  until  the  1st  of  July,"  when 
she  was  going  to  Europe,  and  he  said,  "  Well,  all  right,"  whereupon 
she  remarked,  "  I  suppose  you  do  not  have  really  any  business  the 
1st  of  July,"  to  which  he  responded,  "  Sometimes,  if  you  leave  some- 
body after  you  for  the  workroom  for  July,  it  will  be  all  right;" 
that  the  following  conversation  then  took  place  between  them; 
"  I  said  I  had  a  very  nice  young  lady  in  my  own  employ  who 
was  saleslady  and  I  would  recommend  her  very  highly  and  take 
her  up'  there  and  he  asked  me  what  salary  she  would  get,  and 
I  said  $8,  and  he  said  '  All  right,  bring  her  along,'  and  that 
is  the  way  we  made  our  arrangements,  and  I  brought  Miss  O'Neil 
along  with  me  and  I  entered  into  this  employment  on  the  25th 
day  of  February,  1904  ; "  that  after  being  in  the  defendant's 
employ  for  two  months  she  was  discharged.  We  are  of  opinion 
that  this  conversation  constituted  a  hiring  by  the  week  and  that  the 
plaintiff  was  not  employed  for  the  season.  The  plaintiff's  sug- 
gestion about  the  season  occurred  after  the  defendant  agreed  to 
employ  her  at  twenty-five  dollars  per  week.  It  amounted  merely 
to  a  notification  that  she  could  not  remain  longer  than  the  first  of 
July.  His  assent  to  that  suggestion  did  not  change  the  agreement 
and  make  it  a  hiring  for  the  season.     Manifestly  it  was  the  inten- 
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tion  of  the  defendnnt  to  keep  the  plaintiff  in  his  employ  until  the 
end  of  the  season,  provided  her  services  were  satisfactory  and  he 
needed  tlicm,  but  he  did  not  obligate  himself  to  continue  the 
employment  throughout  the  season.  Moreover,  she  had  no  right  to 
expect  that  a  definite  contract  of  employment  for  the  season  had 
been  made.  Ho  said  nothing  about  hiring  her  otherwise  than  by 
the  week.  She  did  not  decline  to  work  by  the  week  nor  did  she 
exact  as  a  condition  of  entering  defendant's  employ  that  he  agree  to 
hire  her  until  tlie  first  of  July.  It  does  not  appear  that  he  had  any 
personal  knowledge  with  respect  to  her  ability  and  it  is  manifest 
that  the  nature  of  the  work  was  such  that  he  could  not  tell,  without 
a  trial,  whether  her  services  would  be  satisfactory.  In  these  circum- 
stances, the  motive  of  the  defendant  in  discharging  the  plaintiff  is 
immaterial.  It  may  be  observed,  however,  that  the  discharge  was 
not  arbitrary  but  was  owing  to  her  failure  to  procure  satisfactory 
references  after  she  had  entered  upon  the  employment. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  t6  abide  the  event. 

McLauoiilin  and  Soott,  JJ.,  concurred ;  Pattekson,  P.  J.,  and 
Houghton,  J.,  dissented. 

Houghton,  J.  (dissenting) : 

I  think  the  plaintiff  proved  a  definite  hiring  to  July  first,  and  that 
the  jury  wore  justified  in  finding  that  the  defendant  engaged  her 
services  for  such  definite  period  and  not  by  the  week. 

It  is  true  the  plaintiff  did  not  testify  in  exact  words  that  she  told 
the  defendant  she  would  remain  in  his  employ  until  the  firet  of 
July,  at  the  stipulated  weekly  salary,  or  that  the  defendant  said  in 
precise  terms  he  would  hire  her  up  to  that  time ;  but  the  whole 
trend  of  her  evidence,  as  well  as  that  of  the  defendant,  is  to  that 
effect.  Nor  did  she  prove,  as  she  doubtless  could,  that  there  was  a 
well- recognized  spring  and  summer  season  in  the  millinery  business, 
beginning  about  the  first  of  March  and  ending  some  time  in  mid- 
snmmer,  and  that  the  defendant,  as  well  as  others  in  the  business, 
customarily  engaged  their  expert  trimmers  and  heads  of  departments 
by  the  season  and  not  by  the  week. 

When  the  plaintiff  had  her  first  interview  with  the  defendant  on 
the  fifteenth  of  February,  she  testifies  that  she  told  him  she  was 
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about  selling  out  ber  own  businefis,  and  understanding  that  the 
"  position  of  trimmer  "  in  bis  establisbment  was  vacant,  she  desired  to 
apply  lor  it,  and  that  tbe  defendant  asked  ber  what  '^salary"  she 
wanted,  and  she  told  him  twenty-five  dollars  a  week,  and  infonned 
bim  that  as  she  was  going  to  Europe  on  tbe  lirst  of  July,  she  only 
'^  wanted  a  season  "  until  that  time,  and  that  tbe  defendant  responded 
^'all  right,"  and  upon  tbe  plaintiff  remarking  that  sbe  supposed 
there  was  not  much  business  after  tbe  first  of  July,  tbe  defendant 
said,  ^^  sometimes,  if  you  leave  somebody  after  you  for  tbe  work- 
room for  July  it  will  be  all  right." 

Tbe  defendant  himself  testified  respecting  tbe  same  interview, 
and  says  that  the  plaintiff  applied  for  tbe  "  position  of  trimmer," 
and  mentioned  a  "  salary  of  twenty-five  dollars,"  and  that  he  himself 
thought  twenty  dollars  "  might  be  a  good  salary,"  but  that  she 
insisted  upon  a  higher  amount,  and  that  be  said  to  ber  "if  she 
prove.d  competent  to  fill  tbe  position,"  be  would  give  ber  a  "  salary, 
that  salary  "  which  sbe  demanded. 

The  plaintiff  testifies  that  sbe  bad  substantially  tbe  same  conversa- 
tion at  the  last  interview,  after  the  defendant  had  written  her  a 
letter  telling  ber  to  come  again  regarding  tbe  position;  but  the 
defendant  denies  that  anything  with  respect  to  time  was  mentioned 
at  tbe  subsequent  interview.  To  my  mind  tbe  jury  could  not  well 
interpret  tbe  evidence  in  any  other  way  than  that  both  parties 
understood  that  the  plaintiff  engaged  her  services  to  tbe  defendant 
up  to  the  first  of  July,  and  that  the  defendant  hired  her  to  that 
time.  The  conduct  of  tbe  defendant  indicates  that  be  so  under- 
stood it,  for  be  pretends  to  have  discharged  her  because  her  refer- 
ences did  not  prove  satisfactory,  after  keeping  ber  in  bis  employ  for 
two  months,  and  says  that  was  a  condition  of  the  original  hhing. 
Tbe  plaintiff  disputes  this,  and  says  nothing  was  said  respecting 
references  at  tbe  time  of  making  the  contract.  A  fair  question 
for  the  jury  was  thus  presented,  and  they  resolved  it  in  favor  of 
plaintiff.  Tbe  only  alternative  left  for  tbe  defendant  was  to  claim 
a  hiring  by  the  week,  and  his  own  testimony  does  not  establish 
even  that. 

The  action  is  for  damages  for  wrongful  discbarge.  Tbe  answer 
is  a  general  denial.  Where  a  servant  brings  such  an  action  against 
his  master,  tbe  defense  that  the  plaintiff  was  discharged  for  good 
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and  sufficient  canse  is  an  affirmative  one,  which  must  be  pleaded  by 
the  defendant  {Spitz  v.  Ileimej  77  App.  Div.  317.)  It  is  difficult  to 
see,  under  the  pleadings  as  thej  stand,  how  the  defendant  can  jastifj 
his  discliarge.  He  can  only  prove  he  did  not  discharge  her,  or  that 
he  hired  her  by  the  week  only.  The  former  he  admitted,  and  the 
latter  he  failed  to  establish. 

I  see  no  reason  for  granting  a  new  trial,  and,  therefore,  vote  to 
affirm  the  judgment. 

Patteeson,  p.  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Philip  Geisbndorpke,  Eespondent,  v.  Union  Railway  Cohpant 
OF  New  Yoek  City,  Appellant. 

First  Department,  March  6, 1908. 

Railroad  —  negligence  —  collision  with  Tehicle  at    street  comer  — 

erroneous  charge. 

Plaintiff  driving  a  sprinkling  cart  suffered  injuries  by  colliding  'with  the  defend- 
ant's  surface  car  while  endeavoring  to  cross  the  tracks  in  a  diagonal  direction. 
It  appeared  that  going  westerly  on  a  cross  street  he  turned  the  corner  into  an 
avenue  intending  to  go  south  on  the  westerly  side  thereof,  but  did  not  look  for 
or  discover  a  car  north  bound  on  the  avenue  until  the  forward  wheels  of  his 
wagon  were  near  the  easterly  rail  of  the  track,  and  the  horses  had  their  hei^ 
over  the  westerly  rail.  It  appeared  also  that  it  was  not  necessary  for  the 
plaintiff  to  cross  the  track  at  this  precise  point. 

HiM,  that  under  the  circumstances  it  was  error  to  charge  that  when  one  attempts 
to  cross  a  street  car  track  and  is  at  such  a  distance  from  an  approaching  car 
that  he  has  reasonable  grounds  to  suppose  that  he  will  be  able  to  cross,  it  is  the 
duty  of  the  motorman  to  give  him  a  reasonable  opportunity  to  do  so,  and  for 
that  pui^>ose  to  stop  or  check  the  speed  of  the  car. 

Appeal  by  the  defendant,  the  Union  Railway  Company  of  New 
York  City,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the-  office  of  the  clerk  of  the  county  of  New 
York  on  the  Ist  day  of  July,  1907,  upon  the  verdict  of  a  jury  for 
$5,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
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llth  day  of  July,  1907,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Bayard  H,  AmeSy  for  the  appellant. 

Aaron  J.  Colnon^  for  the  respondent. 

Lauqhlin,  J. : 

This  action  is  brought  to  recover  damages  for  personal  injuries 
received  by  the  plaintiff  in  a  collision  between  a  north-bound  car  of 
the  defendant  on  Webster  avenue  and  a  sprinkling  cart  on  which 
the  plaintiff  was  riding  at  about  two  o'clock  in  the  afternoon  on 
the  27th  day  of  August,  1905.  It  was  a  doubling  sprinkling  cart 
and  the  plaintiff  was  driving.  lie  was  passing  out  of  One  Hundred 
and  Eighty-third  street  westerly  into  Webster  avenue,  intending  to 
turn  southerly  on  that  avenue.  It  appears  by  his  own  testimony 
that  he  came  down  a  descending  grade  and  did  not  look  for  or  dis- 
cover the  car  until  the  forward  wheels  of  the  wagon  were  near  the 
easterly  rail  of  the  track  on  wliich  it  was  approaching,  and  the 
horses  were  upon  the  track  and  their  heads  were  over  the  westerly 
rail.  One  Hundred  and  Eiglity-third  street,  westerly  of  Webster 
avenue,  was  a  cul  de  sac  extending  only  about  100  feet  from  the 
avenue.  The  plaintiff  was  not  intending  to  traverse  One  Hundred 
and  Eighty-third  street  westerly  of  the  avenue,  but,  on  the  contrary, 
was  swinging  diagonally  to  the  south,  intending  to  go  down  Webster 
avenue  a  distance  on  the  westerly  side.  At  the  close  of  the  main 
charge  the  court,  at  the  request  of  counsel  for  the  plaintiff, 
instructed  the  jury,  "  that  when  one  attempts  to  cross  the  track  of 
a  street  car  and  has  approached  the  track  at  such  a  distance  from 
the  approaching  car  that  he  has  reasonable  ground  to  suppose  that 
he  will  be  able  to  cross  the  track,  it  is  the  duty  of  the  motorman  to 
give  him  a  reasonable  opportunity  to  cross,  and  if,  for  that  purpose, 
it  is  necessary  for  him  to  check  the  speed  of  his  car,  or  even  to  stop 
the  car  entirely  for  a  short  space,  it  is  his  duty  to  do  it,  and  the  | 
person  crossing  the  track  has  the  right,  without  being  charged  with  \ 
contributory  negligence,  to  assume  that  that  duty  will  be  per-  j 
formed."  To  this  instruction  counsel  for  the  defendant  duly  I 
excepted.  We  are  of  opinion  that  the  charge  was  erroneous  and  mis-  | 
leading,  at  least  as  applied  to  the  facts  of  this  case.     Ab  an  abstract        | 
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proposition  limited  to  crossings  wiiere  the  rights  of  the  pedestrian 
and  the  street  railway  company  are  equal  it  may  be  sound  aud 
it  follows  the  language  of  judicial  opinions  in  discussing  somewhat 
similar  questions.  {Brooks  v.  International  E.  Co,,,  112  App.  Div. 
555  ;  Lawson  v.  Met.  St.  B.  Co.^  40  id.  307.)  However,  in  the 
case  at  bar,  there  was  no  evidence  to  render  the  instruction  appli- 
cable, for  it  appeared  that  the  plaintiff,  instead  of  seeing  the  car  a 
certain  distance  away  before  he  drove  upon  the  track,  and  prudently 
calculating  as  to  whether  he  had  time  to  go  across  before  the  car 
came  along,  did  not  look  for  or  see  it  until  tlie  horses  were  upon  the 
track,  when  it  was  too  late  to  stop  even  if  prudence  dictated  that 
course  and  there  was  not  time  to  turn  back.  Moreover,  it  does  not 
appear  that  it  was  necessary  that  the  plaintiff  should  cross  the  track 
at  this  precise  point.  Had  One  Hundred  and  Eighty-third  street 
been  open  to  the  west,  and  had  he  been  going  straight  tlirough, 
quite  a  different  que£tion  would  have  been  presented.  {Hewlett  v. 
Brooklyn  Heights  H.  li.  Co.y  63  App.  Div.  423 ;  Towner  v.  Brooh- 
lyth  Heights  R.  B.  Go,,  44  id.  628 ;  McKinley  v.  Met.  St.  R.  Co., 
91  id.  157.)  It  was  not  shown  that  there  was  any  vehicle  on  the 
easterly  side  of  "Webster  avenue  south  of  One  Hundred  and  Eighty- 
third  street  to  obstruct  the  way,  had  the  plaintiff  discovered  the  car 
approaching  and  seen  lit  to  turn  down  the  avenue  on  the  easterly 
side  for  a  rod  or  two  until  it  passed.  It  is  not  at  all  clear  that  plain- 
tiff was  free  from  contributory  negligence,  or  that  he  sustained  the 
burden  of  proof  resting  upon  him  on  that  proposition,  but  this 
erroneous  and  misleading  instruction,  as  applied  to  the  facts  of  the 
case  at  bar,  requires  a  reversal,  and  it  is  not  necessary  to  decide 
whether  the  case  should  have  gone  to  the  jury. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  tlie  appellant  to  abide  the  event. 

Patterson,  P.  J.,  Clarke  and  Houghton,  J  J.,  concurred. 

Ikobahak,  J. : 

I  concur  with  Mr.  Justice  Laughlin,  except  that  I  do  not  think 
that  it  is  proper  to  instruct  a  jury  that  an  act  of  a  person  attempt- 
ing to  cross  a  railroad  track  is,  as  a  matter  of  law,  not  contributory 
negligence.  I  think  in  all  cases  based  upon  negligence,  to  justify  a 
recovery,  the  jury  must  find  the  defendant  guilty  of  negligence 
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and  the  plaintiff  free  from  contributory  negligence,  and  that  in  suck 
a  case  it  would  be  error  for  the  court  to  charge  the  jury,  as  a  matter 
of  law,  that  a  defendant  is  guilty  of  negligence  or  a  plaintiff  free 
from  contributory  negligence. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


"WiLLARD  B.  BoTTOME,  Appellant,  V,  James  R.  Neeley  and  Anna 

MoCoNNELL,  Respondents,  Impleaded  with  Marie  L.  Daviks, 

Defendant. 

First  Department,  March  6, 1908. 

Executors  and  admiziistrators — personal  liability  for  costs — contract — 
agreement  to  look  to  estate  only  —  fees  of  referee  and  stenographer— 
eifect  of  failiure  to  file  report. 

Ordinarily  executors  and  administrators  employing  counsel  or  stenographen  are 
personally  liable,  although  the  litigation  be  for  the  benefit  of  the  estate  and  is 
prosecuted  or  defended  in  a  representative  capacity.  This,  because  they  have 
no  power  to  bind  the  estate  by  any  affirmative  contract. 

But  notwithstanding  the  rule»  a  referee  or  stenographer  taking  evidence  in  a 
proceeding  brought  to  compel  the  administrator  to  file  an  additional  bond  may 
bargain  not  to  hold  the  administrator  personally  liable,  but  to  look  to  the  estate 
only  or  for  such  allowance  for  compensation  as  may  be  made  by  the  surrogate. 

Having  made  an  agreement  to  look  only  to  the  estate,  neither  the  referee,  the 
stenographer  nor  their  assignee  can  hold  the  administrator  personally  liable, 
nor  having  made  such  agreement  can  they  base  their  recovery  on  q^tantum 
meruit  for  services  rendered. 

The  expenses  of  such  hearing  are  subject  to  approval  and  allowance  by  the  sur- 
rogate, and  in  the  absence  of  an  express  agreement  to  pay,  do  not  become  a 
fixed  charge  against  the  estate  or  the  administrator  until  passed  upon  and 
allowed  by  the  surrogate. 

A  referee  who  fails  to  file  his  report  within  the  time  prescribed  by  ^tatute  forfeits 
his  rights  to  any  fees  by  the  express  provisions  of  sections  1019  and  2546  of  the 
Code  of  Civil  Procedure. 

So,  too,  a  stenographer  who  has  stipulated  that  his  fees  be  made  part  of  the 
referee's  fees  forfeits  his  right  thereto  if  the  referee  fails  to  file  his  report 
within  the  statutory  time  and  can  look  for  compensation  only  to  the  referee. 

Scott  and  Lauohlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Willard  B.  Bottome,  from  an  order  of 
the  Appellate  Term  of  the  Supreme  Court,  entered  in  the  oflBce  of 
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tlie  clerk  of  the  county  of  New  York  on  tlie  16th  day  of  May,  1907, 
reversing  a  judgment  of  the  Municipal  Court  of  the  city  of  New 
York  in  favor  of  the  plaintiff,  entered  in  tlie  office  of  the  clerk  of 
said  court  on  the  3l8t  day  of  January,  1907,  and  granting  a  new 
trial  of  the  action. 

Charles  O.  Maas^  for  the  appellant. 

Samford  S.  Gowdey^  for  the  respondents. 

Houghton,  J. : 

The  respondents  were  adminiBtrators  of  the  goods,  chattels  and 
credits  of  one  Agnes  C.  Taylor,  deceased,  and  had  given  a  bond  as 
snch  in  the  sum  of  $200.  Thereafter  a  proceeding  was  begun  in 
the  Surrogate's  Court  to  compel  them  to  file  an  additional  bond. 
On  this  proceeding  the  surrogate  appointed  a  referee  to  take  evi- 
dence and  report  his  opinion  thereon.  On  the  hcanng  before  the 
referee  a  stenographer  was  employed,  and  at  the  beginning  of  the 
hearing  a  stipulation  was  entered  into  between  the  parties,  taken 
down  by  the  stenographer,  to  the  effect  that  the  stenographer, 
naming  him,  be  employed  and  that  he  furnish  copies  of  the  minutes 
at  a  stipulated  rate,  with  a  stipulated  per  diem  allowance,  and  with 
the  further  provision  that  his  fees  and  allowance  '^be  made  part 
of  the  referee's  fees  and  paid  out  of  the  estate  on  the  taking  up  of 
the  referee's  report."  The  hearing  proceeded  to  its  termination  and 
the  referee  failing  to  file  his  report  within  the  sixty  days  prescribed 
by  section  1019  of  the  Code  of  Civil  Procedure,  the  administrators 
served  notice,  as  prescribed  by  that  section  and  section  2546  of 
the  Code,  that  they  elected  to  terminate  the  reference.  Some  ten 
months  thereafter,  and  after  assignment  by  the  referee  and  stenog- 
rapher of  their  claims  to  this  plaintiff  had  been  made  and  this  action 
begnn,  the  referee  filed  his  report,  showing  that  the  administrators 
liad  in  their  hands  the  sum  of  $250,  and  hence  that  their  bond  ought 
to  be  made  $500,  his  fees  being  $150  and  those  of  the  stenog- 
rapher $338.25.  This  report  was  never  acted  upon  by  the  surrogate, 
nor  was  there  any  allowance  of  the  fees  charged. 

The  plaintiff  recovered  a  judgment  against  the  respondents  per- 
sonally in  the  Municipal  Court  and  on  their  appeal  the  Appellate 
Term  reversed  the  same  and  ordered  a  new  trial.    (54  Misc.  Eep. 
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258.)  An  order  was  made  permitting  the  plaintiff  to  appeal  to 
this  court,  and  it  was  perfected  by  giving  the  usual  stipulation  for 
judgment  absolute  in  case  of  affirmance. 

We  are  of  the  opinion  that  the  order  of  reversal  was  proper  and 
should  be  affirmed. 

Ordinarily  in  any  litigation  by  or  against  executors  or  adminiitrar 
tors  where  they  employ  counsel  or  stenographers  they  are  person- 
ally liable,  notwithstanding  the  litigation  is  for  the  benefit  of  tlie 
estate  and  is  prosecuted  or  defended  in  their  representative  capac- 
ity. This  is  so  because  they  have  no  power  to  bind  the  estate  by 
any  affirmative  contract  which  they  may  make  with  respect  to  it 
A  person  may,  however,  bargain  not  to  hold  the  administrator  or 
executor  personally  and  to  look  to  the  estate  only,  or  to  encli 
allowances  as  may  be  made  in  the  action  or  proceeding  for  lib 
compensation. 

In  the  proceeding  ordered  by  the  surrogate  the  estate  had  been 
alleged  to  be  only  $100  in  amount.     It  was  sought  to  show  that  it 
was  larger  and  the  reference  was  for  that  purpose.    At  the  beginning 
of  the  hearings  it  was  stipulated  that  whatever  the  referee's  fees 
should  be  they  should  be  payable  out  of  the  estate.     The  referee 
could  make  such  a  bargain  if  he  saw  fit.    Even  though  the  adminis- 
tratora  had  no  power  to  bind  the  estate,  they  did  have  power  to 
contract  with  the  referee  that  he  should  look  to  the  estate  for  his       | 
compensation  and  not  to  them  individually.     The  same  is  true  of 
the  stenographer.     The  referee  sat  by  and  heard  the  stipulation 
and  presumably  acquiesced  in  it.     The  stenographer  took  it  down, 
and  if  he  did  not  choose  to  continue  his  employment  on  those  con- 
ditions it  was  his  privilege  to  protest  and  obtain  some  other  arrange- 
ment as  to  his  fees  or  withdraw  from  the  case.     He  was  not  an 
official  stenographer  compelled  to  attend  but  could  do  as  he  saw  fit.       | 
Both  the  referee  and  the  stenographer  must  be  presumed  to  have 
acquiesced  in  the  stipulation  and  to  have  performed  their  services       | 
in  accordance  with  it.     The  proceeding  resulted  in  the  discovery  of       i 
$150,  making  a  total  estate  of  $250  only.     The  aggregate  amount 
of  the  referee's  and  stenographer's  fees  is  nearly  twice  the  gross       j 
estate.     The  expenses  of  the  hearing  were  subject  to  approval  and        ! 
allowance  by  the  surrogate,  and  in  the  absence  of  an  express  agree- 
ment to  pay,  did  not  become  a  fixed  charge  against  the  estate  or  the 
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administrators  until  they  were  passed  upon  and  allowed  hy  him. 
The  report  has  never  been  confirmed  nor  has  any  allowance  been 
made.  It  is  very  problematical  if  the  surrogate  would  ever  allow 
the  fees  at  any  such  sum  as  charged.  It  does  not  change  the  situa- 
tion thtit  plaintiff  has  brought  his  action  on  qicantum  meruit  By 
an  action  in  such  form  he  cannot  escape  the  express  bargain  which 
his  assignors  made.  . 

In  addition,  the  referee  failed  to  file  his  report  within  the  time 
prescribed  by  law,  and  such  failure  forfeited  his  rights  to  any  fees 
whatever.  Such  is  the  express  provision  of  sections  1019  and  2546  of 
the  Code.  The  stenographer  by  the  stipulation  which  he  acquiesced 
in  consented  that  his  fees  be  made  a  part  of  the  referee's  fees.  If 
the  referee  by  his  own  act  forfeited  his  fees  then  the  stenographer's 
fees,  which  formed  a  part  of  them,  were  forfeited  as  well.  They 
could  not  survive  when  the  fees  themselves  were  lost  and  his  remedy 
is  against  the  referee  rather  than  these  defendants. 

As  a  general  rule,  in  the  absence  of  a  stipulation  or  contract, 
parties  to  a  litigation  are  liable  to  the  referee  and  stenographer  for 
their  services.  The  rule  is  not  so  inflexible,  however,  tliat  it  cannot 
be  varied  by  express  contract  or  by  a  stipulation  which  amounts  to 
the  same  thing. 

We  are  of  the  opinion  that  the  plaintifiPs  assignors  had  no  claim 
against  the  respondents  personally,  and  that  the  Appellate  Term 
properly  reversed  the  judgment  in  plaintiff's  favor. 

The  order  should  be  affirmed,  witii  costs,  and  judgment  absolute 
directed  against  plaintiff  upon  his  stipulation. 

Patterson,  P.  J.,  and  McLaughlin,  J.,  concurred;  Lauohun 
and  SooTT,  JJ.,  dissented. 

SooTT,  J.  (dissenting) : 

The  plaintiff  sues  as  assignee  of  Clarence  Bonynge,  a  stenographer, 
and  John  S.  Jenkins,  a  lawyer,  for  stenographer's  fees  and  referee's 
fees.  The  complaint  alleges  that  between  certain  dates  the  assignor 
Bonynge  rendered  and  performed  for  the  defendants  work,  labor 
and  services  as  stenographer,  at  the  request  of  said  defendants,  and 
that  for  said  services  so  rendered  the  defendants  agreed  to  pay  said 
Bonynge  the  sum  of  $338.25,  which  is  alleged  to  be  the  reasonable 
valae  of  said  services.    It  is  also  alleged  that  the  assignor  Jenkins 
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was  appointed  referee  by  one  of  the  surrogates  of  the  county  of  New 
York  in  a  certain  proceeding,  and  the  reference  proceeded  before 
said  assignor,  the  reasonable  vahie  of  liis  services  being  $150.  The 
defendants  respondents  are  respectively  administrator  and  admuiifr- 
tratrix  of  the  goods,  chattels  and  effects  of  Agnes  C.  .Taylor, 
deceased. 

In  April,  1905,  one  Marie  L.  Davies  (a  defendant),  who  was 
interested  in  the  estate  of  said  Agnes  C.  Taylor,  deceased,  pre- 
sented a  petition  to  tlie  Surrogate's  Court  praying  that  tlie 
respondents  be  required  to  give  additional  security  as  adminis- 
trator and  administratrix.  An  order  was  thereupon  made  referring 
it  to  plaintiffs  assignor  Jenkins  to  take  evidence  and  report  to  tlie 
surrogate.  Plaintiff's  assignor  Bonynge  was  employed  to  act  as 
stenographer  upon  the  reference,  and  at  the  first  meeting  tlie 
attorneys  for  the  petitioner  and  for  the  administrator  entered  into 
the  following  stipulation :  ^^  It  is  stipulated  by  and  between  the 
parties  hereto  that  Clarence  Bonynge  be  employed  as  stenographer, 
that  he  furnish  one  copy  of  the  minutes,  and  that  his  fees,  at  the  rate 
of  twenty-five  cents  per  folio,  and  five  dollars  per  diem  in  case  the 
testimony  taken  at  any  one  hearing  does  not  at  tlie  folio  rate  aggre- 
gate five  dollars,  or  in  case  two  hours'  notice  of  adjournment  is  not 
given,  be  made  part  of  the  referee's  fees  and  paid  out  of  the  estate 
on  the  taking  up  of  the  referee's  report."  Bonynge,  so  far  as 
appears,  took  no  part  in  the  stipulation,  unless  he  can  be  deemed  to 
have  done  so  because  he  was  present  when  it  was  made,  and  took  it 
down  stenographically  as  a  part  of  the  minutes.  The  defense  to 
the  claim  for  the  stenographer's  fees  rests  upon  two  propositions. 
It  is  said  that  the  respondents  participated  in  the  proceeding  and 
employed  Bonynge  in  their  representative  capacity  as  administra- 
tors, and  that  no  personal  claim  can  be  enforced  against  them,  and 
it  is  further  said  that  by  sitting  quietly  by  when  the  above-quoted 
stipulation  was  made  between  tlie  attorneys,  Bonynge  acquiesced 
therein  and  agreed  that  his  fees  should  be  made  part  of  the  referee's 
fees  and  paid  out  of  the  estate,  and  hence  that,  whatever  might 
have  been  his  rights  under  other  circumstances,  he  cannot  in  this 
action  recover  from  the  respondents  personally. 

It  is  well  settled  that  parties  to  a  refei*ence,  even  if  ordered 
against  their  objection,  are  liable  for  the  fees  of  the  referee  and  the 
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stenographer,  where  they  have  agreed  by  their  attorneys  that  a 
stenographer  shall  be  employed.  {Rt^ssell  v.  I/ythj  66  App.  Div. 
291 ;  Bottome  v.  Alberst^  47  Misc.  Rep.  665.)  The  general  rule 
respecting  contracts  made  by  executors  or  administrators,  although 
for  the  benefit  of  the  estate,  is  that  the  executor  or  administrator 
becomes  primarily  personally  liable,  although  in  a  proper  case  he 
may  be  permitted  to  recoup  himself  ont  of  the  funds  of  the  estate. 
{Austin  V.  Monro^  47  N.  Y.  360 ;  (yBrien  v.  Jackson^  167  id.  31 ; 
Shaffer  v.  Bacon^  35  App.  Div.  248.)  In  G^Brien  v,  Jackson 
(sTipra)  the  action  was  brought  against  the  defendants  as  executors 
for  repairs  made  upon  property  of  the  estate.  It  was  held  that  the 
action  could  not  be  maintained,  tlie  court  saying :  '^  The  general 
rule  is  well  settled  in  this  State  that  executors  or  trustees  cannot  by 
their  executory  contracts,  although  made  in  the  interest  and  for  the 
benefit  of  the  estate  they  represent,  if  made  upon  a  new  and  inde- 
pendent consideration,  bind  the  estate  and  thus  create  a  liability  not 
founded  upon  the  contract  or  obligation  of  the  testator."  It  was 
pointed  out  that  only  in  exceptional  cases  could  an  executor  —  and 
the  same  rule  applies  to  an  administrator  —  charge  the  estate  in 
favor  of  a  person  making  an  expenditure  for  its  benefit.  Such  a 
charge  can  be  enforced  only  in  an  equitable  action  to  which  all  per- 
sons interested  in  the  estate  are  parties.  The  result  of  the  cases  is, 
as  stated  in  Poland  v.  Dayton  (40  Hun,  563),  that  the  administrator 
himself  will  be  personally  liable  for  the  value  of  services  rendered 
at  his  instance  for  the  benefit  of  the  estate,  where  there  is  no  agree- 
ment on  the  part  of  the  creditor  to  look  to  or  confine  his  claim  for 
compensation  to  the  estate  itself,  or  to  the  defendant  in  his  offi- 
cial capacity.  It  follows,  therefore,  that,  but  for  the  stipulation 
between  the  attorneys,  Bonynge  would  have  had  an  undoubted 
claim  against  the  respondents  personally  for  the  value  of  his  services. 
Did  that  stipulation  act  as  an  agreement  on  his  part  to  look  only  to 
the  estate  ?  On  its  face  it  was  no  agreement  by  him  at  all.  It  was 
entered  into  between  the  parties  to  the  proceeding,  and  these  were  the 
petitioner,  Marie  L.  Davies,  on  the  one  hand  and  these  respondents 
on  the  other.  The  stipulation  was  one  such  as  parties  frequently 
make  under  like  circumstances  for  their  protection  against  each  other. 
Without  some  such  stipulation  neither  party  conld  have  taxed  the 
stenographer's  fees  against  the  other,  and  it  is  quite  probable  that 
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the  surrogate,  if  the  successful  party  had  objected,  would  Lave 
refused  to  charge  the  expenses  of  the  unsuccessful  party  upon  the 
estate.  This,  as  I  consider,  was  the  sole  consideration  upon  which 
the  stipulation  was  entered  into.  It  was  intended  to  provide,  as 
between  the  parties  themselves,  that  the  cost  of  employing  a  stenog- 
rapher should  be  treated  as  a  part  of  the  referee's  fees  and  paid  out 
of  the  estate.  With  this  agreement  the  stenographer  had  nothing  to 
do.  He  did  not  in  terms  become  a  party  to  it,  and  he  could  not 
have  prevented  the  parties  from  entering  into  it  if  he  had  wished 
to,  and  it  would  certainly  present  an  extreme  case  of  finding  an 
implied  consent  on  his  part  to  look  to  the  estate  and  not  the  indi- 
vidual, from  the  fact  that  he  stood  silent  while  the  parties  entered 
into  a  stipulation  for  their  own  protection  against  each  other,  which 
he  would  have  been  powerless  to  prevent  if  he  wished  to  do  so,  and 
whicli  it  would  have  been  impertinent  on  liis  part  to  have  objected 
to.  So  far  tlien  as  concerns  the  claim  for  the  stenographer's  fees, 
the  reasonableness  of  which  is  not  contested,  the  judgment  of  the 
Municipal  Court  was  right. 

The  claim  for  the  referee's  fees  cannot,  however,  prevail.  Pass- 
ing the  question  whether  or  not  the  reference  tvas  terminated,  the 
referee's  right  to  his  fees  did  not  become  complete  until  he  made 
and  delivered  or  filed  his  reix)rt.  The  record  shows  that  this  action 
was  commenced  before  this  was  done. 

The  determination  of  the  Appellate  Term  should  be  reversed,  and 
the  judgment  of  the  Municipal  Court  reduced  by  the  amount  allowed 
for  the  referee's. fees,  with  interest,  and  as  so  modified  affirmed, 
without  costs  to  either  party  in  this  court  or  the  Appellate  Term. 

Lauohlin,  J.,  concurred. 

Determination  aflSrmed,  with  costs,  and  judgment  absolute  ordered 
against  plaintiff  on  his  stipulation. 
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Frank  MoGarrt,  Plaintiff,  v.  Jambs  McMahon,  Defendant. 

First  Department,  March  6,  1908. 

Szecutors  and  admmistrators  —  direction  to  executor  to  sell  lands  — 
power  of  administrator  with  will  annexed  —  equitable  oonTersion. 

A  direction  that  executors  sell  real  estate  to  pay  specific  bequests  and  distribute 
the  balance  to  residuary  legatees  is  not  discretionary,  but  works  an  equitable 
conveTsion  of  the  lands,  and  the  direction  may  be  carried  out  by  an  administrator 
with  the  will  annexed. 

A  title  to  lands  acquired  on  such  sale  by  the  administrator  with  the  will  annexed 
is  noarketable. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

J.  J,  Kra/mer^  for  the  plaintiff. 
LouU  E.  jFeliXy  for  the  defendant. 

Houghton,  J. : 

The  plaintiff  agreed  to  convey  to  the  defendant  certain  real  prop- 
erty and  the  defendant  refused  to  accept  the  conveyance  on  the 
ground  that  the  title  was  not  marketable,  in  that  the  administrator 
with  the  will  annexed  of  Catherine  Striegel,  deceased,  a  former 
owner,  had  no  power  to  convey. 

The  stipulated  facts  show  that  Catherine  Striegel  died  seized  of 
the  property  in  question  in  January,  1894,  leaving  a  last  will  and 
testament  which  was  duly  admitted  to  probate.  An  executor  and 
executrix  were  named  in  the  will.  The  executor  died  prior  to  the 
testatrix,  and  the  executrix  qualified  and  partially  administered 
the  estate,  when  she  also  died.  Thereupon  an  administrator  with 
the  will  annexed  was  duly  appointed,  who,  for  the  purpose  of  pay- 
ing legacies,  sold  and  conveyed  the  real  property,  the  title  to  which 
is  now  questioned,  it  being  the  only  property  out  of  ^hich  they 
could  I)e  paid. 

The  will,  after  making  provision  for  the  payment  of  debts  and 
funeral  expenses,  made  thirteen  specific  bequests  amounting  to 
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$4,200,  to  pay  which  tliere  was  bnt  $2,000  of  personalty.  The 
clause  of  tlie  will  directing  conveyance  by  the  executors  for  the 
purpose  of  distribution  and  payment  of  legacies  previously  given,  is 
as  follows : 

"  Twelfth.  The  balance,  if  any,  I  request  and  direct  my  executorB 
to  divide  and  distribute  in  equal  shares  among  Margaret  Brown, 
John  Simon  and  Mary  Krensel  above  named  and  all  of  the  Citj, 
County  and  State  of  New  York,  and  Barbara  Merk  in  Europe.  I 
liereby  appoint  William  Lanzer  and  Mrs.  Elise  Scliloeder  both  of  the 
City,  County  and  State  of  New  York,  to  be  executors  of  this  my  last 
will  and  testament ;  hereby  revoking  all  former  wills  and  I  do 
hereby  authorize  and  empower  my  executors  William  Lanzer  and 
Mrs.  Elise  Schloeder,  to  sell  all  my  real  estate  to  pay  the  above 
bequests." 

Power  to  sell  the  real  estate  for  the  purpose  of  paying  the  lega- 
des  provided  by  the  will,  and  the  distribution  of  any  balance 
amongst  the  residuary  legatees,  clearly  passed  to  the  administrator 
with  the  will  annexed.  Section  2613  of  the  Code  of  Civil  Proced- 
ure provides  that  where  letters  of  administration  with  the  will 
annexed  are  granted,  the  will  of  the  deceased  shall  be  observed  and 
performed ;  and  the  administratora  in  carrying  out  such  will  have 
the  rights  and  powers  and  are  subject  to  the  same  duties  as  thongh 
they  had  been  named  as  executors  therein.  There  was  no  discretion 
given  to  the  executors  named.  They  were  directed  to  sell  the  real 
property  for  the  purpose  of  paying  the  bequests  of  the  will  and  of 
dividing  and  distributing  the  remainder  amongst  the  residnary 
legatees.  There  was  an  equitable  conversion  of  the  land  of  which 
the  testatrix  might  die  seized,  into  money  for  the  purpose  of  pay- 
ment of  legacies  and  distribution.  Where  there  is  such  an  equi- 
table conversion  and  a  direct  command  to  sell  without  any  personal 
discretion  confided  in  the  persons  named  as  executors,  an  adminis- 
trator with  the  will  annexed  has  power  to  convey  and  his  deed  in 
proper  form  conveys  good  title.  (Mott  v..  Ackerman,  92  N.  T. 
639 ;  Carpenter  v.  Bonner,  26  App.  Div.  462 ;  Clifford  v.  MorrM, 
22  id.  470.) 

The  plaintiff  obtained  good  title  through  his  deed  from  the 
administrator  with  the  will  annexed,  and  the  defendant's  refusal  to 
complete  his  contract  was  unjustified. 
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.Judgment  slionld  be  directed  for  plaintiff  ro((nirin^  the  defendant 
to  perform  liis  contract,  !>ut  under  the  stipulation,  without  costs. 

Patterson,    P.   J.,   McLauohlin,    Laughux    and    Scott,   JJ., 
conciuTed. 

Judgment  ordered  for  plaintiflF,  without  costs.     Settle  orvier  on 
notice. 


Hugh  H.  Mawhinney,  WIio  Sues  on   Behalf  of   Himself  and  on 

Behalf  of  All  Other  Persons  Who  Are  Depositors  Under  the 

Reorganization    Agreement,  etc.,  Ilespondent,  •??.  Cornelius  N. 

Bliss  and  Others,  Defendants,  Impleaded  with  The  Bankers' 

Trust    Company    of    New    York    and    Thomas    W.    Lamont, 

Appellants. 

First  Department,  March  C,  1908. 

Pleading  in  equity  —  distinction  between  necessary  and  proper  parties 
defendant  —  corporation  —  waste  by  reorganization  committee  — 
proper  parties  defendant — joint  demurrer. 

There  is  a  well-defined  distinction  between  necessary  and  ])roper  parties  defend- 
ant in  suits. in  equity,  and  where  a  complete  determination  of  tlie  controversy 
cannot  be  had  without  the  presence  of  other  parties,  the  court  should  direct 
them  to  be  brought  in  pursuant  to  section  452  of  tlie  Code  of  Civil  Procedure, 
and  it  is  error  for  the  court  to  proceed  to  judgment  in  the  absence  of  such 
necessary  parties  although  no  objection  has  been  previously  taken. 

As  a  corollary  to  the  rule  aforesaid,  where  a  complaint  in  equity  discloses  that 
certain  of  the  defendants  are  proper  {parties,  nlth()ugh  possibly  not  necessary 
parties,  the^proper  party  defendant  as  distinguished  from  a  necessary  party  is 
riot  entitled  to  test  the  complaint  by  the  strict  rules  of  demurrer. 

The  rules  of  pleading  in  equity  are  more  elastic  than  in  actions  at  law,  and  where 
the  plaintiff  in  equity  knows  that  a  third  person  claims  an  interest  in  the  sub- 
ject-matter but  does  not  know  the  nature,  extent  or  merit  of  the  claim,  these 
facts  may  be  stated  and  the  claimant  made  a  defendant  and  required  to  disclose 
his  alleged  interest. 

Thus,  where  a  stockholder  suing  members  of  a  reorganization  committee  in 
equity  for  waste  and  misapplication  of  securities  deposited  with  them,  shows 
that  a  trust  company,  the  original  depositary,  had  received  certain  secuiities 
but  was  superseded  as  depositary  by  a  new  trust  company,  to  which  it 
delivered  the  securities,  and  alleges  on  information  and  belief  that  the  original 
depositary  assisted  the  members  of  the  reorganization  committee  in  misappro- 
App.  Dir.—  Vol.  CXXI V.        39 
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priating  and  wastiug  the  property  of  the  plaintiff's  corporation  and  shared  in 

the  profits  so  made,  there  is  sufficient  to  put  the  first  depositary  to  an  answer 

and  explanation. 
Where  such  complaint  alleges  positively  that  an  individual,  made  defendant. 

signed  the  reorganization  agreement,  he  should  be  required  to  answer  altiiough 

his  name  does  net  appear  among  the  parties  to  the  agreement,  the  actual 

signatures  thereto  not  being  printed  in  the  case. 
Where  a  demurrer  to  a  complaint  is  joint,  if  bad  as  to  one  demurrant  it  is  bad  as 

to  both. 

Appeal  by  tlie  defendants,  The  Bankers'  Trust  Company  (sued 
as  Tlie  Bankers'  Trust  Company  of  ^aw  York)  and  another,  from 
an  interlocutory  judgment  of  tlie  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  25th  day  of  November,  1907,  upon  the  deei.Mon  of  the 
court,  rendered  after  a  trial  at  the  New  York  Special  Term,  over- 
ruling said  defendants'  demurrer  to  the  amended  complaint  upon 
the  ground  that  the  said  complaint  does  not  state  facts  sutficieiit  to 
constitute  a  cause  of  action  against  them  and  the  further  ground 
that  causes  of  action  are  improperly  united. 

Joseph  M.  ITartji^ld^  for  the  apj)el]ants. 

Roger  Foster^  for  the  respondent. 

Houghton,  J. : 

The  action  is  brought  by  the  plaintiff  as  a  stockholder  against 
certain  members  of  the  reorganization  committee  under  a  reorgan- 
ization agreement  respecting  the  American  Cotton  Company  and 
other  subsidiary  corporations.  A  demurrer  to  the  complaint  by  one 
of  the  committee  was  considered  by  this  court  under  the  title  of 
Mawhinney  v.  Bliss  (117  App.  Div.  255;  affd.,  189  N.  Y.  501),^ 
where  the  general  facts  alleged  are  fully  stated,  rendering  a  further 
statement  unnecessary. 

The  Bankers'  Trust  Company,  one  of  the  present  appellants,  was 
the  depositary  of  the  securities  under  the  reorganization  agreement 
and  it  demurs  on  the  principal  ground  that  the  complaint  states  no 
cause  of  action  against  it.  The  complaint  shows  that  the  Bankers' 
Trust  Company  was  the  original  depositary  and  received  certain 
stocks  and  securities ;  but  it  further  alleges  that  it  was  superseded 
by  the  Metropolitan  Trust  Company  as  depositary  and  that  itdeliv- 
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ered  to  its  successor  all  the  certificates  of  stock  and  other  corporate 
securities  which  had  been  deposited  with  it.  The  only  other  alle- 
gation of  the  complaint  connecting  the  Hankers'  Trust  Company 
with  the  acts  complained  of  is  on  information  and  belief  that  it 
assisted  tlie  individual  members  of  the  reorganization  committee  in 
misappropriating  or  wasting  the  money  and  property  of  the  Ameri- 
can Cotton  Company  and  shared  in  the  profits  so  made  by  them. 
The  allegation  respecting  the  misappropriation  and  wjisting  of  the 
assets  of  the  corporation  by  these  individuals  is  upon  information 
and  belief  with  an  express  statement  that  plaintiff  has  no  knowl- 
edge of  the  amount  of  money  or  what  property  was  so  mismanaged 
or  wasted. 

If  the  allegation  that  the  Bankers'  Trust  Company  had  received 
the  property  and  securities  as  depositary  and  had  thereafter  trans- 
ferred all  of  the  same  to  its  successor  stood  alone,  manifestly  there 
would  be  no  cause  of  action  stated  against  it  and  no  occasion  for 
continuing  it  as  a  party  defendant  to  the  action  would  i)e  apparent. 
If  tlie  Bankei^s' Trust  Company  v/as  alone  the  primary  party  against 
whom  an  accounting  was  sought,  it  might  be  well  said  that  tlie  alle- 
gations respecting  the  assisting  in  unlawful  acts  and  the  sharing  of 
profits  were  too  vague  and  indefinite  and  too  much  of  a  conclusion 
to  be  called  a  good  statement  of  a  cause  of  action. 

There  is,  however,  in  ecpiity  actions  a  well-defined  distinction 
between  necessary  parties  and  proper  parties  defendant.  Section 
452  of  the  Code  of  Civil  Procedure  provides,  as  construed  by  the 
courts,  that  where  a  complete  determination  of  the  controversy  before 
the  court  in  an  equitable  action  cannot  be  had  without  the  pres- 
ence of  other  parties,  the  court  must  direct  them  to  be  brought  in. 
{Rosenherg  v.  Salomon^  144  N.  Y.  92.)  If  it  appears  in  the  course 
of  such  a  trial,  though  no  objection  has  previously  been  taken,  that 
the  presence  of  other  parties  is  a  necessity  for  the  complete  deter- 
mination of  the  controversy,  it  is  error  for  the  court  to  proceed  to 
judgment  until  such  parties  are  brought  before  it.  {Steinhach  v. 
Prudential  hu,  Co.,  I'B  N.  Y.  471;  Mahr  v.  X,  U.  F.  Ins. 
Society,  127  id.  452.) 

Where  the  action  is  in  equity  and  the  complaint  discloses  that 
certain  of  the  defendants  are  proper  parties,  although  possibly  not 
necessary  parties,  a  proper  party  defendant  as  distinguished  from  a 
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necessary  party  defendant  is  not  entitled  to  test  the  complaint  by 
the  strict  rules  of  demurrer.  Such  is  the  logical  corollary  resulting 
from  the  distinction  between  necessary  parties  and  proper  parties  to 
an  action. 

While  the  rules  of  pleading  in  equity  are  the  same  in'  form  as 
those  in  actions  at  law,  they  are  broader  and  more  elastic  by  reason 
of  the  character  of  the  relief  which  may  be  desired  and  given,  and, 
as  a  general  rule,  all  persons  materially  interested  in  the  subject- 
matter  of  such  a  suit  are  proper  parties  to  it,  to  the  end  that  there 
may  be  a  complete  decree  binding  upon  all.  Where  a  plaintiff  in 
such  an  action  knows  that  a  third  person  claims  an  interest  in  the 
subject-matter,  but  does  not  know  the  nature,  extent  or  merits  of 
the  clahn,  these  facts  may  be  stated  and  the  claimant  be  made  a 
party  defendant  and  thus  required  to  disclose  his  alleged  interest 
{Townsend  v.  Logert,  126  N.  Y.  370;  Sage  v.  Cidver,  147  id.  241; 
Satterlee  v.  Kohbe^  173  id.  91 ;  International  Paper  Co,  v.  Eud- 
Bon  River  Co.^  92  App.  Div.  56.) 

It  may  transpire  upon  the  trial  that  the  Bankers'  Trust  Company 
did  some  act  in  conjunction  with  the  members  of  the  reorganiza- 
tion committee  for  which  it  is  accountable,  or  received  some  part  of 
the  profits,  if  any,  arising  from  the  deposit  of  the  securities  with  it, 
which  it  should  pay  back  into  the  corporation.  If  it  should  be 
eliminated  as  a  party  defendant  from  the  action  and  these  facts  l>e 
disclosed  on  the  trial,  it  would  bo  necessary  to  bring  it  back  in  as  a 
party  defendant  before  final  judgment  could  be  decreed. 

We  are  of  the  opinion  that  enough  is  alleged  in  the  complaint  to 
show  that  it  is  a  proper  party  defendant  and  to  put  it  to  its  answer 
and  explanation.  With  respect  to  the  defendant  Lament,  the  com- 
plaint alleges  as  a  fact  that  he  signed  the  reorganization  agreement 
which  is  made  a  part  of  the  complaint.  Turning  to  that  agreement, 
his  name  is  not  found  amongst  the  parties  of  the  first  part,  consisting 
of  the  reorganization  committee,  but  appeal's  only  in  a  preliminary 
heading  where  he  is  described  as  secretary  to  the  committee.  The 
signatures  to  the  agreement  are  not  printed,  but  the  agreement  pro- 
vides that  the  third  parties  to  it  shall  consist  of  such  as  shall  become 
parties  thereto  by  signing  the  same,  and  it  recites  that  the  reorgani- 
zation committee  and  the  trust  company  and  other  parties  have  set 
their  hands  and  seals  thereto.     The  signatures  to  the  plan  of  reorgan- 
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ization  appear  and  Lamont's  name  is  not  amongst  them,  nor  would 
it  properly  be  there  for  that  was  only  a  proposed  plan  of  reorgan- 
ization issued  by  the  committee  itself.  The  plaintiff  has  alleged 
positively  that  he  did  sign  the  agreement  and  liis  attorney  has  taken 
the  responsibility  of  verifying  under  oath  the  fact  as  upon  his  own 
knowledge,  and  we  are  bound  to  take  such  statement  in  preference 
to  the  probabilities  flowing  from  the  exhibits  attached  to  the  com- 
plaint. If  he  did  sign  the  reorganization  agreement  and  thus  make 
himself  a  party  thereto  the  other  allegations  of  the  complaint  apply 
to  him  and  a  good  cause  of  action  is  stated  against  him.  We  think 
enough  is  alleged  to  put  him  to  his  answer  concerning  the  matter. 
The  demurrer  is  a  joint  one  and  if  bad  as  to  one  it  is  bad  as  to  both. 
Our  conclusion  is  that  the  learned  court  properly  overruled  the 
d^nmrrer  and  that  the  interlocutory  judgment  should  be  aflBrmed, 
with  costs,  with  the  usual  leave  to  the  defendants  to  withdraw  their 
demurrer  and  plead  upon  payment  of  the  costs  in  this  court  and  in 
the  court  below. 

PA'rrEitsoN,    P.   J.,   McLaughlin,   Lauohlin    and    Scott,  JJ., 
concurred. 

Judgment   affirmed,   with    cobts,    with   leavo   to   defendants  to 
withdraw  demurrer  and  to  answer  on  i)ayment  of  costs. 


Victor  Levi  and  Ernest  A.  G.  Intemann,  as  Only  Acting  Execu- 
tors and  Trustees,  etc.,  of  Jacob  Gottgen,  Deceased,  Respond- 
ents, V.  Justine  G.  Scueel  and  Louise  Ammann,  Appellants, 
Impleaded  with  George  G.  Scheel  and  Others,  Defendants,  and 
IIenry  F.  Strodtmann,  liespondent. 

First  Department,  March  6,  1908. 

Will  construed — testamentary  trust  of  undivided  estate  with,  power 
of  appointment  —  when  trust  not  terminated  by  death  of  beneficiary  — 
possession  of  appointee  postponed  until  termination  of  trust. 

Where  a  will  devises  the  residuary  estate  in  trust,  income  to  be  paid  to  the 
testator's  three  children  for  twenty  years  from  the  deith  of  the  testator,  or 
until  the  death  of  two  daughters  named,  whichever  event  shall  first  happen, 
the  corpus  to  be  transferred  to  the  daughters  on  the  termination  of  the  trust, 
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with  a  further  proviso  that  **in  the  event  of  the  death  of  any  of  my  said 
daughters  before  the  expiration  or  termination  of  the  trust,"  her  share  to  go  to 
her  issue  if  living,  or  if  there  be  no  issue,  tlien  to  such  person  as  she  shall 
appoint  by  will,  the  will  should  be  construed  to  mean  that  the  testator  did  not 
intend  that  the  death  of  a  daughter  should  destroy,  modify  or  qualify  the 
trust  created,  but  that,  on  the  contrary,  the  intention  was,  in  case  of  such 
death,  to  place  the  issue,  or  in  default  thereof  the  appointee,  in  the  same  posi- 
tion with  respect  to  the  trust  as  the  deceased  daughter  previously  occupied. 

Hence,  when  prior  to  the  termination  of  the  trust,  a  daughter  died  without  issue, 
devising  to  her  husband  all  her  interest  under  said  residuary  clause,  the  hus- 
band became  vested  with  the  interest  of  his  wife,  subject,  however,  to  the 
continuance  of  the  trust,  so  that  he  was  not  entitled  to  possession  until  the 
termination  thereof. 

Such  construction  does  not  make  the  will  invalid  on  the  theory  that  the  income 
of  one-third  of  the  trust  estate  is  undisposed  of,  for  as  tlie  husband  took  the  same 
interest  which  his  wife  would  have  tnken  had  she  lived,  the  income  under  the 
statute  goes  to  him  as  the  owner  of  the  next  eventual  estate. 

Appeal  by  tlie  defendants,  Justine  G.  Scliecl  and  Louise  Aniinann, 
from  a  judgment  of  the  Supreme  (-ourt  in  favor  of  the  plaintiffs 
and  the  defendant  Henry  F.  Strodtmann,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  2d  day  of  November, 
1907,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Now  York  Special  Term. 

William  H,  Sage^  for  the  appellant  Louise  Ammann. 

Frederick  E.  Mygatt^  for  the  appellant  Justine  G.  Sclieel. 

Theodosixis  F.  Stevens^  for  the  respondent  Henry  F.  Strodtmann. 

TF.  IL  Van  BeuBchoisn^  for  the  plaintiffs. 

McLaughlin,  J. : 

On  tlie  2d  of  May,  1898,  Jacob  Gottgen  died,  leaving  him 
surviving  three  daughters,  Justine  G.  Scheel,  Louise  Ammann 
and  Clara  Strodtmann.  At  the  time  of  his  death  he  was  seized 
of  five  parcels  of  real  estate  in  the  city  of  New  York.  He  left 
a  will  by  which  he  gave  to  each  daughter,  under  certain  conditions, 
one  of  these  parcels  and  the  other  two  he  disposed  of  by  tlie  resid- 
uary clause.  Tlie  daughter  Chira  has  since  died,  leaving  her  sur- 
viving her  husband,  Henry  F.  Strodtmann,  the  respondent  above 
named.  Slie  left  a  will,  by  which  she  gave  to  him  all  the  interest 
which  she  had  nmk'r  the  residuary  clause  of  lier  fathers  will.    Tlie 
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husband  claims  that  immediately  upon  tlic  death  of  his  wife  he 
became  seized  in  fee  simple  absolute  and  entitled  to  the  immediate 
possession  of  an  equal  undivided  third  of  the  residuary  estate  of  Mr. 
Gottgen.  The  two  surviving  daughters  dispute  this  claim  ai'.d 
insist  that  under  a  proper  constrnction  of  their  father's  will  the 
respondent  is  not  entitled  to  the  possession  of  such  undivided  third 
until  the  trust  created  thereby  has  terminated.  For  the  purpose  of 
settling  the  dispute  which  has  thus  arisen,  this  action  was  brought. 
The  trial  court  held  that  the  will  created  three  separate  trusts,  one 
for  the  benefit  of  each  daughter,  but  for  the  convenience  of  admin- 
istration and  investment  the  property  disposed  of  was  directed  to  be 
kept  {?i  soUdo  and  that,  therefore,  the  respondent  Strodtmann, 
upon  the  death  of  his  wife,  became  seized  in  fee  simple  absolute  of 
an  equal  undivided  one-third  of  the  residuary  estate  —  entitled  to 
the  immediate  possession  thereof  —  and  directed  the  executore  to 
Bell  the  real  estate  included  in  the  residuary  estate  and  pay  to  him, 
after  deducting  the  costs  of  the  action  and  expenses  of  sale,  one- 
third  of  the  net  proceeds.  Judgment  was  entered  to  this  eflFect, 
from  whicli  the  two  daughters  aj^peal. 

The  appeal  presents  but  a  single  question,  /.  e.^  whether  the 
learned  justice  sitting  at  Special  Term  correctly  construed  the  resid- 
uary clause  of  the  will  of  the  testator  and  the  item  immediately  fol- 
lowing. The  residuary  clause  reads  as  follows :  **  All  the  rest, 
residue  and  reinainder  of  my  estate,  real  and  personal,  of  every 
nature  and  kind  whatsoever,  including  any  lapsed  devises  or  lega- 
cies, I  give,  devise  and  bequeath  to  my  executors  and  the  survivor 
of  them  and  their  successors,  in  trust  for  the  following  uses  and 
purposes : 

"a.  Until  the  expiration  of  the  term  of  twenty  years  after  my 
decease,  or  until  the  death  of  my  daughters  Louisa*  Ammann  and 
Justine  Scheel,  whichever  event  shall  iii^st  happen,  to  invest  the 
proceeds  of  the  personal  property  and  of  any  real  estate  which  they 
may  sell  under  the  authority  hereinafter  conferred,  and  to  rent  and 
lease  the  real  estate  for  terms  not  exceeding  ten  years. 

"b.  To  collect  and  receive  the  interest,  rents,  issues  and  profits 
from  my  said  residuary  estate  so  devised  to  them  and  after  paying 
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and  deducting  all  lawful  charges,  commissions  and  expenses  to  pay 
and  apply  the  net  income  in  equal  proportions  to  the  use  of  my  said 
three  daughters,  Justine  Scheel,  Ixniisa  Ammann  and  Clara 
Strodtmann. 

"  c.  On  the  expiration  of  said  term  of  twenty  years,  or  u^Don  the 
death  of  the  survivor  of  my  said  two  daughters,  Louisa  Ammann 
and  Justine  Scheel,  which*  event  shall  first  liappen,  to  convey, 
assign  and  transfer  said  residuary  estate  devised  to  my  executors  as 
aforesaid  to  my  said  three  daughters  Justine  Scheel,  Louisa  Ammann 
and  Clara  Strodtnumn  in  equal  shares  and  proportions,  to  whom  I 
give,  devise  and  bequeath  the  same." 

What  the  testator  intended  by  this  clause  of  his  will  is  apparent, 
lie  desired  his  residuary  estate  to  be  held  in  trust  for  a  term  of 
twenty  years,  or  during  the  joint  lives  of  his  daughters  Justine  and 
Louise,  and  the  income  therefrom  to  be  collected  by  the  tnistees  named 
during  this  period  and  divided  in  equal  proportions  among  his  three 
daughters,  and  at  the  expiration  of  twenty  years,  or  upon  the  death 
of  the  survivor  of  the  two  daughtei*s  Justine  and  Louise,  lie  desired 
that  the  residuary  estate  should  go  to  the  three  daughters,  or  their 
representatives,  in  equal  proportions.  Had  the  will  stopped  here 
there  could  not,  by  any  possibility,  have  been  any  question  as  to 
what  he  desired  to  accomplish.  The  apparent  difficulty  is  in  recon- 
ciling this  clause  with  the  item  which  immediately  follows  it,  and 
which  reads : 

"  Item.  Li  the  event  of  the  death  of  any  of  my  said  daughters 
before  the  expiration  or  termination  of  the  trust  as  hereinafter 
provided,  leaving  issue  her  surviving,  I  give,  devise  and  bequeath  to 
the  children  of  each  of  the  daughters  so  dying  an  equal  undivided 
third  of  my  said  residuary  estate,  the  issue  of  any  deceased  child 
taking  the  share  which  the  parent  would  have  taken  if  living  at  the 
death  of  said  daughter,  and  in  case  any  of  my  said  daughters  shall 
die  before  the  termination  of  said  trust,  without  leaving  issue  her 
surviving,  then  I  give,  devise  and  bequeath  one-third  of  said  resid- 
uary estate  to  such  person  or  j)ersons  and  in  such  shares  and  pro- 
portions as  such  daughter  shall  by  her  last  will  and  testament  devise 
and  appoint." 

When  this  item  is  read  in  connection  with  the  residuary  clause,  it 
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seems  to  me  dear  that  the  testator  did  not  intend  that  the  death  of 
any  one  daughter  should  destroy,  modify  or  qualify  the  trust  created 
in  the  residuary  clause.  He  says  in  this  item  :  "  In  the  event  of 
the  death  of  any  of  my  said  daughters  before  the  expiration  or 
termination  of  the  trust" — words  cjuite  significant  because  tliey 
indicate  that  the  trust  referred  to  was  not  to  terminate,  but  to  con- 
tinue,  notwithstanding  the  death  of  a  daughter ;  otherwise  the  deatli 
of  a  daughter  could  not  be  before  the  termination  of  tlie  trust.  If 
the  death  of  a  daughter  terminated  the  trust,  then  the  death  and 
termination  would  be  simultaneous.  What  the  testator  intended  to 
accomplish  by  this  item,  as  it  seems  to  mo,  M-as,  in  case  of  the  death 
of  a  daughter,  to  place  her  issue  —  or,  if  she  did  not  have  issue,  such 
person  as  she  might  appoint  ]>y  her  last  will  and  testament  —  in 
precisely  the  same  position  that  such  child  had  previously  occupied 
with  reference  to  the  residuary  estate.  i^Matter  (pf  Moloiighney^ 
67  App.  Div.  148.)  Observe  the  language:  "The  issue  of  any 
deceased  chihl  taking  the  share  which  the  parent  would  have  taken 
if  living  at  the  death  of  said  daughter."  What  is  the  share  referred 
to?  Kot  an  equal  undivided  one-third  of  the  residuary  estate  in 
immediate  and  absolute  possession  —the  mother  was  not  entitled  to 
that  —  but  a  vested  interest  in  one-third,  subject  to  the  trust  created 
in  the  residuary  clause,  to  vest  in  absolute  possession  at  the  termina- 
tion of  tlje  trust  therein  created,  which  was  at  the  expiration  of 
twenty  years  or  the  death  of  tiie  two  daughters  Justine  and  Louise, 
wliichever  event  might  happen  first.  And  in  default  of  issue,  then 
the  same  interest  was  to  pass  to  such  person  or  persons  and  in  snclf 
shares  and  proportions  as  the  daughter  might,  by  her  last  will  and 
testament,  designate. 

It  is  true  that  in  default  of  issue  slightly  different  words  are 
used,  but  when  the  wliole  item  is  read  together,  it  seems  to  nio  tlie 
testator  intended  that  the  issue  —  or  in  default  of  issue,  the  person 
appointed  —  should  be  treated  the  same  —  either  to  be  substituted  for 
and  take  the  place  of  the  daughter. 

This  view  is  strengthened  when  other  portions  of  the  will  are  con- 
sidered. The  testator  iiad,  as  we  have  already  seen,  five  pieces  of 
real  estate.  He  gave  each  cliild  one  parcel,  but  the  absolute  power 
of  alienation  in  each  case  was  suspended  for  a  period  of  ten  years, 
unless  the  daughter  to  whom  the  parcel  was  given  should  die  before 
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tliat  time,  indicating  that  he  had  in  mind  as  to  these  parcels  sepa- 
rate trusts  for  each  child,  but  as  to  the  remaining  two  i)arcels  he 
desired  they  should  be  kept  togetlier  nntil  the  time  mentioned  had 
expired,  or  the  event  referred  to  had  happened. 

The  authorities  cited  by  the  respondents  are  not  in  point.  In 
those  cases,  or  nearly  all  of  them,  it  was  held  tliat  separate  trusts 
were  created  for  the  purpose  of  saving  the  trust- in  the  will  and  not 
destroying  it.  Here,  Jo  hold  that  separate  trusts  were  created,  one 
for  the  benefit  of  each  child,  is  to  destroy  the  manifest  purpose  of 
the  testator,  which  was  to  keep  the  property'  tied  up  at  least  for 
twenty  years,  or  during  the  lives  of  his  two  daughters  Justiiic  and 
Louise. 

Nor  is  there  force  in  the  suggestion  that  this  construction  would 
be  invalid  because  the  income  of  one-third  of  the  trust  estate  is 
undisposed  of.  The  respondent  Strodtmann  takes  the  interest  in 
the  trust  estate  which  his  wife  would  have  taken  had  she  Hved.  It 
is  a  gift  in  remainder  of  one  undivided  third  of  the  residuary  estate, 
subject  to  the  precedent  trust  estate  which  suspends  the  power  of 
alienation  during  the  trust  term.  Hence  the  income  of  such  one- 
third  goes,  under  the  statute,  to  him  as  owner  of  the  next  eventual 
estate.     (See  Real  Prop.  Law  [Laws  of  1S9G,  chap.  517],  §  53.) 

My  conclusion,  therefore,  is  that  the  ]^roperty  passing  under  the 
residuary  clause  of  this  will  is  to  be  held  in  trust  for  a  period  of 
twenty  years,  or  during  the  lives  of  the  two  daughters  Justine  and 
Louise ;  that  the  respondent  Strodtmann  t^ikes  the  interest  in  such 
•trust  estate  which  his  wife  would  have  taken  had  she  lived ;  that 
the  title  to  her  interest  vests  in  him,  but  he  is  not  entitled  to  the 
possession  until  the  termination  of  the  trust. 

The  judgment  appealed  fi'om,  therefore,  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  all  parties  separately  appearing 
payable  out  of  the  estate. 

Patterson,  P.  J.,  Laughlin,  IIoraHTOK  and  Scott,  JJ.. 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  all  parties 
separately  appearing  payable  out  of  the  estate. 
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John  C.  L.  Hamilton,  Kesponclent,  v.  Adelaide  Hamilton  and 
Others,  Defendants,  Impleaded  with  William  Pierson  Hamilton 
and  William  Hamilton  Hakris,  as  Executors,  etc.,  of  Alice 
Hamilton,  Deceased,  AppellantK. 

First  Department,  March  6,  1908. 

Pleading  —  striking  out    redundant  allegations  —  distinction   between 
irrelevant  matter  in  complaint  and  answer. 

Although  as  a  general  rule  the  court  will  not  strike  out  allegations  in  the  pleading 
merely  because  they  set  forth  evidence  tending  to  establish  the  facts  upon 
which  the  cause  of  action  is  based,  they  should  be  stricken  out  nevertheless  if  it 
appear  that  the  opposing  party  will  be  injured  by  being  compelled  to  traverse 
the  same. 

Thus,  in  an  action  brought  to  establish  the  invalidity  of  a  will  on  the  ground  of 
luck  of  testamentary  capacity,  allegations  in  the  complaint  which  are  merely 
evidence  of  facts  which  would  entitle  the  plaintiff  to  the  judgment  sought, 
will  be  stricken  out  as  irrelevant  and  redundant  because  the  defendant  should 
not  be  required  either  to  admit,  deny  or  ignore  the  same. 

There  is  a  distinction  between  the  effect  of  redundant  matter  in  an  answer  and 
its  effect  in  a  complaint.  Where  such  matter  appears  in  the  answer  the  plain- 
tiff is  not  aggrieved  as  he  is  not  required  to  reply  thereto,  but  where  it  appears 
in  the  complaint  the  defendant  must  answer  it  and  thus  is  a  person  aggrieved 
within  the  meaning  of  section  545  of  the  Code  of  Civil  Procedure. 

Appeal  by  tlie  defendants,  William  Pierson  Hamilton  and  another, 
as  executors,  etc.,  from  an  order  of  the  Supreme  Court,  made  at  the 
Xew  York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  17tli  day  of  January,  1908,  deny- 
ing the  said  defendants'  motion  to  strike  out  certain  portions  of  the 
complaint  as  redundant. 

John  G.  Milburn^  for  tlie  appellants. 

Ddos  McCttrdy^  for  the  respondent. 

McLaughlin,  J. : 

This  action  is  brought  under  section  2653a  of  the  Code  of  Civil 
Procedure  to  procure  a  judgment  declaring  invalid  three  codicils  to 
tlie  will  of  Alice  Hamilton,  deceased,  which  had  been  admitted  to 
probate.  The  facts  set  out  in  the  complanit,  upon  which  such  judg- 
ment is  asked,  are  that  the  testatrix,  at  the  time  of  the  execution  of 
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the  codicils,  was  of  unsound  mind  and  incompetent  to  make  a  will. 
A  motion  was  made  to  strike  out  all  of  subdivision  3  and  a  part  of 
subdivision  4  of  tlie  complaint  upon  the  ground  tliat  the  matter 
there  set  forth  is  irrelevant  and  redundant.  The  motion  was  denied 
and  tlie  a]>peal  is  from  the  order. 

If  the  motion  had  been  granted,  the  complaint  wonld  tlien  plainly 
and  concisely  set  forth  the  facts  constituting  iilaintiff's  cause  of 
action.  It  would  then  allege  the  execution  hy  the  testatrix  of  the 
will  and  the  codicils  thereto;  her  lack  of  testnm  en  tary  capacity  at 
the  time  of  the  execution  of  the  codicils;  her  death  ;  probate  of  the 
will  and  codicils;  the  issuaiice  of  letters  and  the  alleged  interest  of 
the  parties  to  the  action  ;  indeed,  every  necessary  fact  which,  if 
established  at  the  trial,  would  entitle  the  plaintiff  to  judgment  is  set 
forth.  The  matter  sought  to  be  stricken  out  adds  nothing  to  these 
facts.  It  is  at  most  but  evidence  of  the  facts  which  wonld  entitle 
the  plaintiff  to  the  judgment  sought,  viz.,  that  the  testatrix  was  of 
unsound  mind  and  lacked  testamentary  capacity  at  the  time  the 
codicils  were  executed. 

A  complaint  should  contain  a  plain  and  concise  statement  of  facts 
constituting  the  cause  of  action,  not  the  evidence  whicli  will  estal>- 
lisb  such  facts.  It  is  not  good  pleading  to  set  forth  the  evidence 
tending  to  establish  the  facts  u[)on  whicli  the  cause  of  action  is 
predicated,  and  while  it  is  true  as  a  general  j)roposition  that  the  conrt 
does  not  strike  ont  allegations  in  a  ])leading  for  that  reason  onk, 
nevertheless  it  does  so  whenever  it  is  ahle  to  see  that  unless  they  be 
stricken  out  the  opposing  party  may  be  injured  thereby.  Here,  to 
permit  the  matter  sought  to  be  stricken  ont  to  remain  in  the  com- 
plaint might  prejudice  the  defendants  because  their  answer  must 
either  admit,  deny  or  ignore  the  matter  thus  pleaded,  and  unless  it 
be  denied,  it  stands  admitted. 

There  is  a  distinction  between  a  motion  to  strike  out  allegations 
as  irrelevant  and  redundant  in  an  answer  and  one  to  strike  ont 
allegations  of  the  same  character  in  a  complaint.  In  tlie  former 
case  it  has  been  held  that  the  plaintiff  is  not  aggrieved  by  permit- 
tinff  such  matter  to  stand,  inasmuch  as  there  is  no  necessity  of 
replying  thereto ;  while  in  the  latter  case  the  answer  must  deny  the 
same.  (Tradesinejis  XaL  Banl'  v.  CI.  S.  Trust  Co,,  49  App.  Div. 
3C2.)     The  necessity  of  answering  such  irrelevant  and  redundant 
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matter  briDgs  a  defendant,  when  moving  to  strike  out  the  same, 
within  the  meaning  of  section  545  of  the  Code  of  Civil  Procedure 
as  "a  pei-son  aggrieved  thereby."  {Schroeder  v.  Post,  3  App.  Div. 
411 ;  Schroeder  v.  Yoifurj,  49  id.  640.) 

Bradner  v.  Faulkner  (J)3  X.  Y.  515;  and  DinkeUjjtel  v.  N,  Y. 
Evening  Journal  Co.  (91  App.  Div.  96),  upon  which  tlie  learned 
justice  at  Special  Term  relied,  as  appears  from  his  opinion,  are  dis- 
tingnisiiable  from  this  case  for  tlie  reason  that  there  the  motion  was 
to  strike  out  portions  of  the  answer,  and  inasmncli  as  there  was  no 
nacessity  for  the  moving  party  to  reply  to  the  matter  sought  to  be 
stricken  out,  he  was  not  a  person  "aggrieved." 

I  am  of  tlie  opinion  that  the  matter  set  forth  in  subdivision  3  and 
that  portion  of  subdivision  4  as  indicated  in  the  notice  of  motion,  is 
redundant  and  for  that  reason  the  motion  to  strike  out  should  have 
been  granted. 

The  order  a])pealed  from,  tlierefore,  must  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  to  strike  out  granted, 
with  ten  dollars  costs. 

PArrKRSoN,  P.  J.,  Ingraham,  Clarke  and  Scorr,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Richard  Dklafikld  and  Others,  Api)ellants,  v.  The  J.  If.  Armsbv 
Company.  Kespondent. 

Fii-st  Department,  3Iarch  6,  1908. 

Trial  —  clerk  cannot  change  verdict  to  award  interest  after  discharge  of 

jury. 

Afl<ir  the  clerk  of  the  court  has  entered  a  verdict  in  his  minutes  without  allowing 
interest,  and  the  jury  1ms  been  discharged,  he  is  without  power  to  alter  the 
minutes  at  the  instance  of  the  successful  party  to  allow  interest  without  the 
knowledge  of  the  court  or  the  other  party,  altliough  the  verdict  as  originally 
reported  was  '  with  interest." 

Although  the  complaint  claimed  a  specified  amount  with  interest  for  a  breach  of 
contract  to  sell  and  deliver  gixnls,  it  cannot  be  maintained  that  the  aforewdd 
altemtioQ  of  tb^  verdict  did  not  cbauge  its  legal  effect,  on  the  theory  that  the 
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plaintiffs  were  entitled  to  interest  as  a  matter  of  right,  where  it  appears  from 
the  opinion  of  the  trial  judge  that  the  plaintiffs  were  not  entitled  to  interest 
and  tlie  evidence  on  that  issue  is  not  before  the  Appellate  Division. 
The  fact  that  the  jury  awarded  an  amount  "with  interest"  does  not  indicate 
that  they  found  that  the  interest  was  to  be  computed  from  the  date  stated  in 
the  complaint. 

Appeal  by  the  plaintiffs,  Kichard  Delatield  and  otliei-s,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Trial  Tern 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  loth  day  of  January,  1908,  correcting  the  clerk's  minutes  of 
the  proceedings  in  the  above-entitled  action  by  striking  out  the 
words  "  with  interest "  from  the  record  of  the  verdict. 

Jolui  Vernon  lioitviery  Jr,y  for  the  appellants. 

Messmore  Kendall^  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  damages  for  the  breach  of  a 
contract  for  the  sale  and  deliv<M'y  of  canned  salmon.  The  amount 
claimed  in  the  complaint  was  $9,450  with  interest  from  Deceml)er 
7,  1900.  A  trial  of  the  action  resulted  in  a  verdict  in  favor  of  the 
plaintiffs.  The  foreman  of  the  jury,  in  announcing  the  verdict, 
said  :  "  We  find  in  favor  of  the  plaintiffs  for  the  full  amount 
claimed,  with  interest,"  whereupon  the  learned  trial  justice  said, 
"  By  full  amount  you  mean  the  amount  sued  for  in  the  complaint, 
which  is  $9,-150,"  and  the  foreman  of  the  jury  answered,  "  We  do," 
repeating  the  amount,  and  thereu|)on  the  clerk,  in  recording  the 
verdict,  said  :  "Gentlemen  of  the  Jury,  hearken  to  your  verdict  as 
it  stands  recorded.  You  say  you  find  in  favor  of  the  plaintiffs  and 
against  the  defendant  for  the  sum  of  $9,450,  and  so  say  you  all,"  to 
whicli  statement  no  dissent  was  made.  The  clerk  then  made  the 
following  entry  in  his  minutes:  "The  Court  charges  the  jury,  who 
say  that  they  find  a  verdict  for  the  plaintiffs  for  $9,450,"  and  the 
jury  was  thereupon  discharged.  A  few  days  thereafter  the  clerk, 
at  the  recpiest  of  counsel  for  the  plaintiffs,  without  consultation 
with  the  court  and  in  the  absence  of  any  representative  of  the 
defendant,  changed  the  verdict  as  recorded  by  adding  thereto  the 
words  "  with  interest,"     Thereafter  defendant  moved  to  strike  out 
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the  words  thus  inserted.  The  motion  was  granted  and  plaintiflFs 
have  appealed. 

Tlie  papei*s  used  upon  tlie  motion  showed,  in  addition  to  tlie 
foregoing  facts,  whicli  were  8tii)ulated,  that  the  minutes  of  tlie 
fitenogi'aphcr  at  the  trial  contained  t!ie  following :  "  After  delibera- 
tion the  jury  returned  a  verdict  in  favor  of  the  plaintiffs  for  the  sum 
of  $9,450  with  interest."  The  affidavits  of  plaintiffs'  counsel  and 
the  foreman  of  the  jury  are  also  to  the  effect  that  the  verdict  was  in 
favor  of  the  plaintiffs  "  for  the  full  amount  claimed,  with  interest." 

The  motion  was  properly  granted.  The  clerk  had  no  authority 
to  change  his  minutes  at  the  instance  of  one  party,  without  the 
knowledge  of  the  court  or  the  other  party.  The  change  was  mate- 
rial. If  the  verdict  included  interest  on  the  amount  found  due  the 
plaintiffs,  from  the  date  for  which  interest  was  claimed  in  the  com- 
plaint, the  recovery  was  increased  several  thousand  dollars.  When 
the  jury  had  aimounced  its  verdict,  the  clerk  had  entered  it  in  his 
minutes,  and  the  jury  had  hcen  discharged,  the  verdict  could  not 
be  changed  by  the  clerk.  The  trial  had  terminated.  (  Wanier  v. 
.Y.  Y.  a  li,  R,  Co.,  52  N.  V.  437;  Lee  v.  McLaughlin,  16  Civ. 
Proc.  Rep.  lyl ;  Ilerzhery  v.  Murray,  8  J.  &  S.  271 ;  Ishell- Porter 
Co.  v.  Broker,  120  App.  Div.  3S4.)  To  permit  an  alteration  of  the 
clerk's  minutes,  which  increases  or  diminishes  a  liability,  as  this 
alteration  does,  after  the  jury  has  been  discharged,  might  lead  to 
great  abuses. 

Not  only  this,  but  the  learned  justice  who  presided  at  the  trial, 
as  appears  from  his  opinion,  does  not  entertain  the  view  that  the 
verdict  as  rendered  by  the  jury  included  interest.  lie  says:  "It 
ha§  been  my  invariable  practice,  upon  the  coming  in  of  a  verdict, 
where  the  jury  allow  interest,  to  have  the  interest  computed  then 
and  there,  so  that  the  jury  may  finally  pronounce  a  verdict  for  a 
precise  sum,  which  would  include  the  interest."  But  it  is  said  the 
words  inserted  did  not  change  the  legal  effect  of  the  verdict ;  that 
the  plaijitiffs  were  entitled,  as  a  matter  of  right,  to  interest,  the 
amonnt  of  which  required  only  computation.  The  answer  to  this 
suggestion  is  that  the  trial  court,  after  listening  to  the  evidence,  as 
also  appears  from  his  opinion,  reached  the  conclusion  that  the  plain- 
tiffs were  not  entitled  to  interest  on  the  verdict,  and  the  evidepce  is 
not  boforo  us. 
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Nor  do  I  see,  if  tlio  words  whicli  the  clerk  inserted  in  liis  minutes 
had  not  been  stricken  out,  how  a  computation  of  interest  could  be 
made  with  any  degree  of  accni*acy.  There  is  nothing  to  indicate 
from  what  date  interest  is  to  he  compnted.  The  complaint  claims 
interest  from  a  certain  day,  bnt  can  it  be  inferred,  because  the  jury 
said  "with  interest,''  that  it  had  that  date  in  mind?  I  do  not 
think  so. 

In  cither  view,  tlierefore,  it  seems  to  me  the  court  projxjrly 
granted  tlie  motion,  and  the  order  appealed  from  should  be  affirmed, 
with  ten  dollars  CDsts  and  disbursements. 

PA'rrH:Ksox,  P.  J.,  Igraiiam,  Ciarke  and  Scorr,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbureements. 


George  Bkkxak;)  Shaw,  Respondent,  v.  Herbert  S.  Stone  and 
Melville  E.  Stone,  Jr.,  Defendants,  Impleaded  with  Duffield 
&  CoMPAXY  (Formerly  Fox,  Duffield  &  Co.),  Appellant. 

First  Department,  March  6,  1908. 

Pleading  —  assignment  of  copyright  in  violation  of  trust  —  bill  of  partic- 
ulars as  to  damage. 

Where  an  action  to  recover  damages  from  a  publisher  for  transferring  a  copy- 
right in  breach  of  a  trust  to  hold  the  same  for  the  benefit  of  the  plaintiff  is  not 
brought  for  an  infringmentof  the  co;iy  right  or  for  damages  for  the  sale  of  books 
in  violation  thereof,  but  merely  for  damages  caused  by  reason  of  the  unlawful 
retention  of  the  copyright,  the  defendant  is  entitled  to  a  bill  of  particulars  of 
the  alleged  damige,  especially  Avhen  it  is  admitted  that  the  plaintiff  is  igno- 
rant of  the  theory  ui)ou  which  he  proposes  to  claim  damages  and  his  right 
thereto  presents  a  new  legal  question. 

Api'kal  1)}'  tlie  defendant,  Duffield  &  Company,  from  an  order 
of  the  Snpreme  Conrt,  made  at  the  New  Vurk  8[)ecial  Term  and 
entered  in  tlie  olHee  of  the  clerk  of  the  county  of  New  York  on  the 
29th  day  of  November,  11)07,  denying  the  said  defendant's  motion 
for  a  l)ill  of  particulars. 

Frederick.  S.  Duncan^  for  the  appellant. 

SehJen  Bacon^  Henry  IF.  Sacl'ett  with  him  on  the  brief  \Sa>ckeUi 
Chitpman  <&  Stevens^  attorneys],  for  the  respondent. 
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Clakku,  J. : 

The  amended  complaint  alleges  that  Herhert  S.  Stone  &  Co., 
under  a  certain  agreement  with  George  Bernard  Sliaw,  took  out 
four  copyrights  in  the  United  States  on  books  written  by  Shaw, 
holding  these  copyrights  in  trust  for  the  benefit  of  Shaw,  and  mean- 
while pubhsliing  tlie  books  under  a  Hcense  from  Shaw.  It  is  further 
alleged  that  in  11)()5  Shaw  revoked  the  license  and  demanded  a  reas- 
signment of  tlie  copyrights  from  the  defendants  Stone,  but  they, 
instead  of  reassigning  them  to  Shaw,  assigned  tliem  on  March  3, 
1906,  to  Duffield  &  C\>,,  said  Duftiek!  &  Co.  liaving  notice  of 
Shaw's  claim  of  ownership  of  the  copyrights.  The  complaint 
alleges  that  Dufiield  &  Co.  declined  to  assign  the  copyrights  in 
question  to  Shaw,  and  that  by  reason  of  such  refusal  Shaw  suffered 
serious  damage  to  the  extent  of  at  least  $200  a  day. 

The  answer  of  the  defendant  Duffield  &  Co.  admits  that  on  March 
3,  1906,  it  took  an  assignment  of  the  copyrights  in  question  from 
the  defendants  Stone,  but  denies  that  it  had  the  notice  alleged  of 
rights  claimed  by  Shaw  in  said  copyrights.  The  answer  further  alleges 
that  after  the  connnencement  of  this  suit,  and  after  investigation  of 
Shaw's  claims,  the  defendant  DutBeld  &  Co.,  without  admitting  the 
ori-ectnessof  Shaw's  claim,  but  in  order  to  avoid  litigation,  assigned 
the  copyrights  to  Shaw  on  the  20th  day  of  December,  1906. 

It  would  appear,  therefore,  that  the  only  isslie  between  the  plain- 
tiff and  the  defendant  Duffield  &  Co.  is  as  to  whether  any  damage 
has  been  suffered  by  Shaw  because  of  the  retention  of  these  copy- 
rights by  Duffield  &  Co.  from  March  3,  IDOV),  to  December  20, 1906, 
and  if  so,  as  to  tlie  amount  of  sncli  damage. 

Tlie  action  is  not  brought  fur  tlie  infringement  of  copyrights  or 
damages  for  the  sale  of  books  in  violation  of  the  copyrights.  The 
complaint  alleges  that  Shaw  has  suffered  $200  a  day  damage  by 
reason  of  the  unlawful  retention  of  the  copyrights  by  Duffield  &  Co. 
From  March  3,  1906,  to  December  20,  1906,  this  would  amount  to 
$58,400.  There  is  not  a  word  in  the  complaint  as  to  the  nature  of 
this  alleged  damage  or  the  facts  upon  which  the  claimMs  based. 

The  defendant  made  a  motion  for  a  bill  of  particulars  of  plain- 
tiff's alleged  claim  for  damages,  and  said  motion  having  been 
denied,  brings  this  appeal  from  the  order  entered  thereon.  The 
Am  Div.— Vol.  CXXIV.        40 
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object  of  a  bill  of  particulars  is  to  make  certain  that  which  is  uncer- 
tain, to  limit  the  issues  and  to  advise  the  defendant  of  the  nature  of 
the  proof  which  it  will  be  required  to  meet.  This  is  an  extraor- 
dinarj'  action.  How  and  in  what  way  the  plaintiff  has  been  dam- 
aged by  the  alleged  retention  of  the  copyrights  is  not  disclosed  in 
the  complaint.  Neither  in  his  brief  nor  in  his  argument  before 
this  court  upon  this  appeal  did  the  plaintiff  disclose  the  theory  upon 
which  he  claims  damages  should  be  assessed.  In  fact,  the  learned 
counsel  for  the  respondent  says  in  his  brief,  "  What  damage  Mr. 
Shaw  can  show  is  a  very  difficult  question  of  law  proper  to  l)e 
determined  upon  the  trial  of  the  cause  as  the  evidence  is  presented. 
Just  what  items  of  damage  IMr.  Shaw  can  obtain  under  the  law  is 
perhaps  a  new  question.  *  *  *  The  matter  is  entirely  one  for 
the  exercise  of  the  chancery  powers  of  the  court  in  such  a  case." 

The  bare  statement  of  such  propositions  makes  it  evident,  as  it 
seems  to  me,  that  a  case  is  presented  which  requires  a  bill  of  par- 
ticulare.  If  the  plaintiff  wlio  has  brought  his  action  is  ignorant  of 
the  theory  upon  which  he  proposes  to  claim  damages,  how  is  it 
possible  for  the  defendant  properly  to  prepare  itself  to  meet  a  claim 
not  yet  formulated?  The  object  of  pleadings  is  to  present  clear 
and  definite  issues.  The  object  of  a  bill  of  ptlrticulars  is  to  further 
limit  and  define  such  issues.  It  is  the  defendant's  right  to  l>c 
advised  before  the  trial  as  to  what  it  shall  be  called  upon  to  meet 
upon  the  trial,  and  the  avowed  helplessness  of  the  plaintiff  to  now 
formulate  his  demand  is  the  very  reason  why  the  defendant  should 
not  be  compelled  to  go  into  court  until  the  plaintiff  can  state  his 
claim. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  .motion  granted,  with  ten  dollars 
costs  to  the  appellant. 

Patterson,  P.  J.,  Inuuaham,  McLalghlix  and  Scott,  JJ.. 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 
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IIartoo  &  Beinhal'eu  Candy  Company,  Appellant,  v.  Richmond 
Ckdak  Works,  Respondent. 

First  Department,  March  6,  1908. 

Deposition  —  examination  of  party  before  trial  —  discovery  of  adver- 
sary's case. 

In  an  action  for  damages  caused  by  the  defendant's  failure  to  deliver  pails  as 
nereed,  whereby  the  plaintiff  was  unable  to  perform  contmcis  for  sale  and 
delivery  made  with  other  parties,  lost  customers,  and  was  obliged  to  deliver 
its  products  at  a  greater  expense,  of  which  damage  a  bill  of  particulars  has 
been  furnished,  the  defendant  is  not  entitled  to  examine  the  plaintiff  before 
trial,  and  after  issue  joined,  for  the  purpose  of  obtaining  the  items  and  details 
which  go  to  make  up  the  damage  claimed. 

The  Code  of  Civil  Procedure  (§  872)  allows  the  examination  of  the  adversary 
before  trial  where  the  testimony  is  material  and  necessary  to  the  party  making 
the  application  for  the  prosecution  or  defense  of  the  action,  and  as  it  is  no  pait 
of  a  defendant's  case  to  establish  the  items  of  the  plaintiff's  damage,  an 
examination  to  discover  the  same  is  not  proper. 

Ingraham,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  the  llartog  &  Seinhauer  Candy  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  Xew  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Xew  York  on  the  24th  day  of  January,  1908. 

tinier  a9.  White  [Sol  L.  Youngentoh  with  him  on  the  brief],  for 
the  appellant. 

Kdward  S.  Seldnuui  [//t^r//  WiMnKUi  and  Clhitoih  T,  Roe 
with  him  oi^  the  brief],  for  the  respondent. 

Clakke,  J. : 

Appeal  from  an  onk'r  of  the  Special  Term  deTiyin^i;  a  motion  to 
vacate  an  order  obtained  by  the  defendant  for  examination  of 
tlie  plaintiff,  a  corporation,  and  certain  officers  thereof  before  trial 
and  after  issue  joined.  The  action  is  for  damages  for  breach  of 
contract. 

Tlic  plaintiff  alleges  in  its  complaint  that  the  defendant  failed 
to  supply  it  with  certain  cedar  pails  needed  for  use  in  its  candy 
busiq^;  that  because  of  defendant's  failure  to  deliver  these  paila 
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plaintiff  was  unable  to  perform  certain  agreements  for  the  sale  and 
delivery  of  candies;  that  plaintiff  lost  certain  customer  thereby; 
that  it  was  obliged  to  deliver  some  of  its  product  in  tin  pails,  pay- 
ing  therefor  a  price  in  excess  of  the  amount  at  which  defendant 
promised  to  deliver  cedar  pails.  There  were  other  allegations  of 
damage.  The  plaintiff  has  furnished  a  bill  of  particular.  A  case 
is  presented  .where  a  bill  of  particulars  is  proper  and  if  the  bill 
furnished  is  not  sufficient  a  motion  for  a  further  bill  might  be  made. 
The  examination  which  the  defendant  desires,  as  appears  by  the 
affidavit  submitted  upon  its  application,  is  for  the  purpose  of  obtain- 
ing the  items  and  the  details  which  go  to  make  up  the  damages 
claimed  by  the  plaintiff.  It  is,  therefore,  an  attempt  to  obtain 
information  before  the  trial  of  necessary  parts  of  the  plaintiff's  case 
which  the  plai!»tiff  must  establish  by  proof  in  order  to  succeed. 
There  is  nothiufj  asked  for  which  is  material  and  necessarv  to  the 
defense  interposed.  It  is  even  averred  in  the  affidavit  '*  That  in 
the  opinion  of  deponent  it  is  necessary  and  material  that  the  annexed 
order,  in  order  that  the  facets  in  reference  to  plaintiff's  alleged  cause 
of  action      *      *      *      may   he  properly  presented  to   this  conrt 

*  *     *     should  be  granted." 

Tlie  Code  provides  that  the  examination  of  an  adverse  party  may 
be  obtained  when  the  testimony  of  such  person  is  material  and 
necessary  for  the  party  making  such  application  for  the  prosecution 
or  defense  of  such  action.     (Code  Civ.  Proc.  §  872.) 

This  court  said  in  DudUy  v.  New  York  Filter  Manufacturing 
Co.  (80  App.  Div.  164) :  "  The  rule,  however,  with  reference  to 
allowing  the  examination  of  a  party  is  quite  different.  Such  exami- 
nations are  never  allowed  where  the  object  is  to  obtain  information 
concerning  an  adversary's  case  or  defense;  nor  are  they  allowed 
merely  for  the  purpose  of  enabling  a  party  to  prepare  for  trial. 

*  *  *  They  are  only  allowed  where  the  object  is  to  obtain  evi- 
dence essential  to  the  moving  party's  case  or  defense,  and  when  it 
fairly  appears  that  it  is  the  intention  of  the  part}-  to  use  the  exaun- 
nation  upon  the  trial.  *  *  *  Where  it  appeal's  that  the  testi- 
mony is  material  and  is  necessary  to  enable  the  applicant  to  estab- 
lish his  ow!i  case  or  defense,  it  is  no  objection  to  the  examination 
that  it  may  disclose  his  adversary's  case."  This  proposition  was 
cited  with  approval  in  McKenna,  v.  TiClly  (109  App.  Div»  598). 

»^^  Digitized  by  VjOOQ IC 


Hartoo  &  Eeixhauer  C  Co.  v.  Rtoiimond  Ckdar  Works.     629 


App.  Div.]  First  Department.  March,  1008. 


In  Oakes  v.  Star  Coiajxiiuj  (119  App.  Div,  3r)8)  we  said :  *'It  is 
still  necessary  to  bliow,  l>y  the  recitation  of  appropriate  facts  and  cir- 
cnmstances,  that  the  testimony  songlit  to  be  elicited  is  material  and 
necessary  for  the  party  making  the  application  (Code  Civ.  Proc. 
§  872,  subd.  4 ;  Gimi.  Tlulcs  Pr.  rnlo  82),  and  it  is  incnmbent  npon 
the  party  seeking  the  examination  to  make  this  fact  appear;'' 
which  proposition  was  reasserted  in  Wood  v.  Hoffman  Co,  (121 
App.  Div.  680). 

As  it  is  no  part  of  the  defendant's  case  to  establisli  the  items  of 
the  plaintiffs  damage,  the  order  providing  for  the  examination  of 
the  plaintiff  through  its  officers  for  the  purposes  here  disclosed  was 
not  authorized. 

The  order  appealed  from  should,  therefore,  be  reversed,  with  ten 
dollars  costs  and  disbursements,  utuI  the  original  order  granting  the 
examination  vacated  and  set  aside,  with  ten  dollars  costs  to  the 
appellant. 

Patterson,  P,  J.,  McLacghlin  and  Soorr,  JJ.,  concurred ; 
Inqraham,  J.,  dissented. 

Inoraham,  J.  (dissenting) : 

I  think  this  order  in  requiring  the  plaintiff  to  produce  upon  the 
examinption  all  its  books  and  papers  cannot  be  sustained,  as  the 
affidavit  was  not  sufficient  to  require  the  producticm  of  any  par- 
ticular book  or  paper  as  necessary  for  the  examination  of  the  plain- 
tiff. It  should,  therefore,  be  left  to  the  referee  to  direct  the  pro- 
duction of  any  book  or  paper  that  is  necessary  for  tlie  proper  exami- 
nation of  the  witnesses.  I  think,  however,  that  the  affidavit  was 
sufficient  to  justify  the  court  in  directing  tlie  plaintiff  to  be  exam- 
ined as  a  witness  before  trial.  It  is  true  the  principal  affidavit  upon 
which  the  order  was  granted  was  made  by  the  defendant's  attorney, 
but  this  affidavit  was  corroborated  by  the  affidavit  of  the  defendant's 
representative  in  the  city  of  Xew  York,  and  the  attorney  and  this 
representative  were  the  only  ones  who  knew  anything  about  the 
action  or  liad  cognizance  of  the  facts  required  to  be  sworn  to. 
The  defendant  was  a  corporation  and  could  not  make  an  affidavit. 
It  had,  therefore,  to  be  made  by  its  officers,  agents  or  representa- 
tives, and  these  two  representatives,  its  attorney  and  agent  in  New 
York,  were  the  only  persoiis  who  could  really  depose  to  any  facts 
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that  had  any  relevancy  to  the  application.  It  is  (piite  true  that  the 
affidavit  of  the  defendant's  attorney  states  that  the  examination  was 
necessary  and  material  for  other  purposes  than  that  prescribed  by 
the  Code  of  Civil  Procedure,  but  enougli  is  stated  to  sliow,  in  view 
of  the  counterclaim  interposed  by  the  defendant,  that  the  examina- 
tion of  the  plaintiff  as  a  witness  before  trial  was  material  and  neces- 
sary to  enable  the  defendant  to  procure  testimony  to  be  used  at  the 
trial.  It  is  quite  as  easy  to  criticize  these  affidavits  as  it  is  to  cite 
cases  which  would  show  that  no  order  fur  the  examination  of  any 
witness  before  trial  should  ever  be  granted  ;  but  the  Code  is  manda- 
tory and  where  it  appears  that  the  testimony  of  an  adverse  party 
is  material  and  necessary  for  the  party  applying,  I  think  the 
examination  should  be  allowed.  These  statutes  provide  a  method 
of  taking  an  examination  of  the  adverse  party  before  the  trial 
rather  than  at  the  trial.  There  can  be  no  question  but  that  the 
defendant  could  call  an  officer  of  the  plaintiff  to  prove  the  facts 
as  to  the  making  of  this  contract  and  to  the  delivery  to  the  plaintiff 
of  goods,  wares  and  merchandise  under  it,  and  that  the  defendant 
was  not  guilty  of  a  breach  of  the  contract  or  was  excused  from  its 
full  performance.  I  think  upon  those  facts  being  shown  the 
defendant  was  entitled  to  an  order  for  the  examination  of  the 
plaintiff  before  trial,  notwithstanding  the  fact  that  the  defendant's 
attorney  has  inserted  in  his  affidavit  upon  which  the  order  was 
granted  several  alleviations  which  tend  to  show  that  he  also  desired 
by  this  examination  to  ascertain  what  his  opponent  would  swear  to 
as  to  the  amount  of  damages  that  it  was  claimed  the  plaintiff  had 
sustained  by  a  breach  of  the  contract.  I  have  never  seen  any 
advantage  gained  by  refusing  to  allow  these  examinations  before 
trial  or  any  injury  result  to  a  really  just  demand  or  defense  where 
one  has  been  allowed ;  but  it  is  common  to  see  a  just  claim  or  just 
defense  defeated  because  of  the  lack  of  evidence  which  such  an 
examination  would  have  furnished  at  the  trial.  It  seems  to  me 
that  this  is  a  case  where  the  ends  of  justice  would  be  promoted  by 
allowing  each  of  the  parties  to  examine  the  other  before  trial. 
I,  therefore,  think  the  order  should  be  affirmed. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 
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Fb::dekick  L.  Wells,  an  Infant,  by  Manley  D.  Wells,  His 
(xuardian  ad  Litem,  Appellant,  v,  Interborough  Rapid  Transit 
('oMFANY,  Kespondent. 

First  Department,  March  6,  1908. 

Nuisance  —  obstruction  of  public  street  —  injury  to  pedestrian  —  evi- 
dence admissible  to  show  identity  and  ownership. 

Whosoever  obstructs  public  streets  by  structure  or  incumbraoce  without  license 
creates  a  nuisance. 

In  an  action  by  a  pedestrian  to  recover  damages  for  personal  injuries  received 
by  the  fall  of  a  heavy  tabic  maintained  without  license  on  a  public  street  in 
front  of  the  defendant's  building,  when  the  character  of  the  incumbrance  and 
its  position  at  the  time  and  place  of  the  accident  have  been  proved,  evidence 
showing  the  length  of  time  the  table  remained  upon  the  street,  and  that  other 
similar  tables  were  upon  the  ])remises,  and  the  uses  to  which  they  were  put, 
taken  in  connection  with  the  exclusive  ownership  and  possession  by  tlie 
defendant  of  the  building  and  adjacent  lands,  and  the  extraordinary  size  and 
character  of  the  obstruction,  is  admissible  upon  the  question  of  identity  and 
ownership. 

Appeal  by  the  plaintiff,  Frederick  L.  Wells,  an  infant,  etc.,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  tlie  clerk  of  the  connty  of  New  York  on  the 
28th  day  of  March,  1907,  upon  the  dismissal  of  tlie  complaint  by 
direction  of  the  court  at  tlie  close  of  the  plaintiff's  case  on  a  trial  at 
tlie  New  York  Trial  Term. 

Edioard  B,  La  Feint  of  counsel  \^Kncehiml^  La  Fetra  cfe  Glaze^ 
attorneys],  for  the  appellant. 

Bayard  H»  Ames,  Walter  Henry  Wood  with  liim  on  the  brief 
\^Chaj'les  A.  Gardiner^  attorney],  for  the  respondent. 

ClJk.RKE,  J. : 

Action  to  recover  damages  for  personal  injuries  received  by  the 
infant  on  October  31,  1903,  at  about  eleven  p.  m.  The  accident 
occurred  while  the  infant,  then  about  eleven  years  of  age,  was 
walking  south  along  the  east  side  of  Lexington  avenue,  between 
Ninety-eighth  and  Ninety-ninth  streets  in  the  borough  of  Man- 
hattan, New  York  city,  in  company  with  two  other  boys.     Along 
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the  easterly  building  line,  occupying  the  entire  length  of  the  block, 
was  defendant's  one-stoiy  brick  building  with  entrances  to  the  ave- 
nue. To  the  north  were  its  railroad  tracks  separated  from  the 
avenue  by  a  fence.  Car  tracks  ran  from  its  property  on  the  west- 
erly side  of  the  avenue  into  these  yards.  The  sidewalk  upon  the 
easterly  side  of  the  street  was  flagged  through  its  center  from 
Ninety-eighth  to  Ninety-ninth  streets.  This  flagging  was  about  two 
feet  wide.  To  the  east  of  the  flagging  and  between  it  and  the 
building  line  were  earth  and  granite  blocks.  To  the  west,  between 
it  and  the  curb,  were  likewise  earth  and  granite  blocks.  The  infant 
at  the  time  lived  on  Third  avenue  between  Ninety -seventh  and 
Ninety-eighth  streets.  The  night  in  question  being  Hallowe'en,  lie 
had  been  playing  during  the  evening  with  other  bo^'s,  but  they  had 
ceased  their  play  and  he  was  then  on  his  way  home.  Al)Out  the 
middle  of  the  block,  and  in  front  of  the  defendant's  building,  there 
was  standing  on  end  with  its  legs  in  the  air  and  tnrned  towards  the 
wall,  a  large,  heavy  wooden  table  or  platform  made  of  birch  or 
maple,  about  six  feet  square.  A  few  feet  south  stood  another  table 
upon  its  four  feet. 

As  the  boys  approached  this  table,  they  separated  to  permit  a 
lady  and  gentleman  to  pass  on  the  sidewalk  between  them.  Wells 
turned  in  towards  the  building,  and  as  he  passed  the  table  it  fell 
upon  him.  It  required  six  or  seven  men  to  lift  it  from  him.  It  was 
found  that  his  leg  was  broken  ;  he  was  subsec[U3ntly  taken  away  in 
an  ambulance  to  the  hospital  and  remained  there  a  considerable 
time.     Because  of  the  injuries  so  received,  this  action  was  bronght. 

These  tables  were  in  the  public  street,  immediately  in  front  of 
the  defendant's  property,  which  occupied  the  whole  block.  Evi- 
dence offered  to  prove  the  length  of  time  before  and  after  the 
accident  the  table  was  on  the  street,  that  similar  tables  were  upon 
the  defendant's  premises,  atid  the  purposes  for  which  they  were 
used,  was  excluded.  Evidence  offered  tending  to  show  ownerebip 
by  the  defendant  and  responsibility  on  its  part  for  the  presence  of 
the  table  upon  the  public  street  having  been  excluded,  .the  com- 
plaint was  dismissed  npon  the  ground  that  the  liai)ility  of  the 
defendant  had  not  been  established. 

The  public  streets  are  primarily  for  public  travel,  and  whoever 
obstructs  the  same  by  structure  or  incumbrance   without  license 
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creates  a  nuisance.  Abutters  nmy  use  the  streets  adjacent  to  their 
premises  in  a  reasonable  manner  for  loading  and  unloading  goods, 
wares  and  merchandise.  No  license  to  occupy  the  street  with  the 
table  complained  of  was  pleaded  by  the  defendant.  The  character  c»f 
the  incumbrance  and  its  position  at  the  time  and  place  of  the  acci- 
dent liaving  been  proved,  evidence  of  the  length  of  time  that  the 
table  remained  upon  the  street,  that  other  tables  of  like  size  and 
cliaracter  wei'e  upon  the  premises  of  the  defendant,  the  uses  to 
which  put,  taken  in  connection  with  the  fact  of  the  exclusive  owner- 
ship and  possession  by  defendant  of  all  the  adjacent  land  atul  the 
building  thereon,  upon  the  block,  and  the  somewhat  extraordinary 
size  and  character  of  tlie  obstruction  itself,  was  admissible  upon  the 
question  of  identity  a?id  ownership.  If  the  evidence  had  been 
admitted, '^  prima  J^ucie  case  might  have  been  made  which  the 
defendant  would  have  been  re(|uired  to  meet. 

We  think  that  competent  evidence  was  excluded,  and  so  the 
dismissal  of  the  complaint  at  the  close  of  the  plaintiff's  case  was 
error. 

The  judgment  appealed  from  should,  therefore,  be  reversed  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.* 

PATrERsoN,  P.  J.,  Ingraham,  McLauohlin  and  Scorr,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


John  C.  Calhoun,  Appellant,  V.  Commonwealth  Trust  Company 
OF  New  York,  Respondent. 

First  Depurtmeut,  March  6,  1908. 

Deposition  —  motion  to   suppress   for  refusal  of  witness  to  answer  — 
immaterial  questions. 

Where  a  plaintiff  suing  to  recover  damages  for  brencli  of  an  agreement  giving 
him  exclusive  right  to  di.si)ose  of  certain  securities  of  a  shipbuilding  company, 
has  taken  the  deposition  of  a  foreign  witness  upon  an  open  commission  and  the 
deposition  tends  to  show  that  the  witneasesnnd  other  i>ersons,  his  clients,  looked 
with  favor  upon  a  proposition  to  purchnsc  the  securities,  but  that  no  decision  to 
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purchase  bad  l)C'cn  arrived  at,  nor  would  have  been  without  furtlier  investi- 
gation of  the  affairs  of  the  company,  the  defendant  is  not  entitled  to  have  ihc 
deposition  suppressed  merely  because  the  witness  on  cross-examination  refused 
for  purely  personal  reasons  to  give  the  names  of  persons  to  whom  he  had  pre- 
sented the  proposition  to  purchase,  especially  when  the  defendant  made  do 
move  to  compel  the  witness  to  answer  by  application  to  the  foreign  court. 

The  refufcal  of  a  witness  examined  un  commission  to  answer  proper  and  material 
questions  on  (toss  examination  is  ground  for  the  suppression  of  the  deposition, 
although  not  so  stated  in  section  910  of  the  Co<lc  of  Civil  Procedure,  and  it  is 
proper  to  make  a  motion  to  that  effect  in  advance  of  the  trial. 

But  where  the  refusal  to  answer  has  been  due  to  no  act  or  objection  of  the  party 
who  qalled  the  witness,  the  whole  deposition  should  not  be  suppressed,  unless 
it  be  clear  that  the  questions  to  which  answers  were  refused  were  material. 

McLaughlin  and  Clauke,  JJ.,  dissented,  with  opinion. 

Appeal  by  tl»e  plaintiff,  Jolin  C.  Calhoun,  from  an  order  of  tlie 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kew  York  on  the  16th 
day  of  October,  1907. 

Cha7'les  E.  KeUey^  for  the  appellant. 

^D'Cady  IlerricJc^  for  the  respondent. 

Scorr,  J. : 

The  plaintiff  appeals  from  an  order  suppressing  the  depositions  of 
two  witnesses  who  wei-e  examined  in  England  upon  an  open  connnis- 
sion.    Otic  of  the  witnesses  has  since  been  re-examined,  and  the  appeal, 
therefore,  relates  only  to  the  deposition  of  one  William  Trotter.     The 
plaintiff  sues  for  $825,000  damages.     He  alleges  that  the  defendant 
had  been  given  possession  and  control  and  the  exclni^ive  right  to 
sell   $4,250,000  of  the  bonds   of  the   United    States  Shipbnildiug 
Company,  and  also  the  right,  as  an  inducement  to  said  sale,  to  give 
shares  of  the  preferred  and  common  stock  of  said  company,  the  said 
bonds   being    part    of   an   issue  of   $16,000,000;    that  defendant 
entered  into  a  contract  with    plaintiff  whereby  it  agreed  to  put 
firmly  in  his  hands  for  sale  abroad  $3,000,000  of  said  bonds,  and 
furtlier  agreed  with  him  that  the  rcMnaindur  of  said  l)4)nds  were  and 
would  remain  pooled,  and  would  not  be  sold  or  negotiated  for  les.< 
than  nitietv-five  jhm-  cent  of  their  ]>ar  value  ;  tlint   plaintiff  should 
receive  for  his  services  the  difference  between   ninety  and  iiincty- 
five  per  cent  of  said  par  value  of  the  bonds  sold  by  him,  and  la 
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addition  thereto  preferred  and  common  stock  of  the  shipbuilding 
company  to  the  extent,  as  to  each  class  of  stock,  of  twenty-five  per 
cent  of  the  par  value  of  the  bonds  sold,  and  tliat  said  stock  was  and 
would  remain  pooled  and  would  not  be  sold  at  less  than  $65  per 
shan^  for  preferred  stock  and  $25  per  share  for  common  stock ; 
tliat  plaintiff  went  abroad  and  was  CTigaged  in  selling  and  endeav- 
oring to  sell  said  bonds,  and  would  have  sold  at  ninety-five  per  cent 
the  $3,000,000  of  bonds  intrusted  to  him  for  sale  had  it  not  been  for 
certain  acts  done  by  defendant  in  violation  of  its  contract.  This 
breach  consisted,  as  alleged,  in  the  sale  by  defendant  to  certain  per- 
sons in  New  York  of  all  of  the  sliii)building  bonds  in  its  possession, 
including  those  intrusted  to  plaintiff  for  sale,  at  a  price  far  below 
ninety-five  per  cent.  To  establish  his  case  the  plaititiff  seeks  to 
show,  by  certain  witnesses  resident  in  England,  that  he  had  made 
such  progress  with  his  attempts  to  sell  the  bonds  that  be  would  have 
succeeded  in  disposing  of  all  of  the  $3,000,000  worth,  if  the  sale 
had  not  been  prevented  b}'^  the  acts  of  which  he  complains.  The 
William  Trotter,  whose  deposition  it  is  sought  tosuppress,  and  whois 
apparently  a  very  important  stockbroker  in  London,  testified  as  to  his 
interviews  with  plaintiff  and  as  to  certain  negotiations  which  he 
entered  npon  with  a  view  to  placing  the  bonds.  The  witness  testi- 
fied that,  from  the  statements  made  to  him  by  plaintiff,  he  was 
favorably  impressed  with  the  proposition  to  buy  the  bonds,  and 
placed  the  matter  before  some  of  his  clients,  trust  companies  and 
others,  some  of  whom  expressed  an  inclination  to  participate  in  the 
purchase,  if  upon  further  investigation  the  witness  decided  to  go 
in  himself.  He  testified  very  positively,  however,  that  no  decision 
was  arrived  at  by  himself  or  any  of  those  whom  he  consulted 
either  as  to  whether  any  bonds  should  be  taken,  or  if  any,  how 
many,  except  that  one  trust  company,  the  name  of  which  he  could 
not  recollect,  agreed  to  take  $100,000  of  the  bonds  if  the  sale 
went  through.  The  witness  appears  to  have  answered  .the  ques- 
tions put  to  him  fully  and  with  great  frankness  until  he  was  asked 
upon  cross-examination  to  give  the  names  of  the  persons  and  com- 
1)anies  to  whom  he  presented  the  proposition  to  purchase  the  bonds. 
This  he  declined  to  do,  not  by  reason  of  any  objection  made  by 
plaintiff,  but  for  the  purely  personal  reason  that  he  did  not  care  to 
give  the  names  of  what  he  called  his  clientele,  explaining  that  the 
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matter  had  come  to  nothing,  not  even  to  a  definite  offer  on  the  part 
of  any  one  to  take  bonds.  He  testified  tliat  lie  dropped  the  matter 
when  lie  learned  that  bonds  were  being  offered  from  other  sources 
at  a  less  price  than  they  were  offered  by  plaintiff.  Although  the 
refusal  of  a  witness  exauiined  on  commission  to  answer  proper  yid 
material  questions  put  to  him  upon  cross-examination  is  not  one  of 
the  grounds  stated  in  section  910  of  the  Code  of  Civil  Procedure, 
it  is  well  settled  that  a  deposition  may  be  suppressed  for  that  reason 
{Goldmarkv,  Metpopolitau  Opera  House  Co.^  22  N.  Y.  Supp.  136), 
and  it  is  proper  to  make  a  motion  to  that  effect  in  advance  of  the 
trial  as  the  defendant  has  now  dcme.  {Stur?a  v.  Atlaiitio Mut.  Ins. 
Co.,  63  N.  Y.  77,  87;  Wriy/d  v.  Cabot,  89  id.  570.)  In  cases  like 
the  present,  however,  where  the  refusal  to  answer  questions  has  been 
due  to  no  act  or  objection  of  the  party  who  calls  the  witness,  the 
whole  deposition  should  not  be  suppressed  unless  it  can  be  clearly 
seen  that  the  questions  to  which  answers  were  refused  were  mate- 
rial. The  plaintiff  was  attempting  to  show  that  he  would  have  suc- 
ceeded in  selling  the  bonds  but  for  defendant's  breach  of  its  agree- 
ment. The  most  that  he  did  show  by  the  witness  Trotter  was  that 
the  witness  and  some  other  persons  were  disposed  to  look  with  favor 
upon  the  proposition,  but  that  no  decision  to  purchase  had  been 
arrived  at,  and  that  none  would  have  been  arrived  at  in  any  event, 
without  further  examination  and  inquiry  as  to  the  organization  of 
the  shipbuilding  company,  its  assets  and  prospects  of  success.  II 
Trotter  had  testified  that  any  of  these  clients  had  agreed  to  take  bonds, 
or  had  stated  that  they  would  take  any  particular  amount,  if  the  organi- 
zation and  assets  of  the  company  proved  satisfactory,  it  would  have 
been  very  material  to  ascertain  who  they  were  in  order  to  test  the 
accuracy  of  Trotter's  evidence.  But  where  there  had  been  nothing  but 
talk,  resulting  in  no  definite  proposition,  it  was  of  slight  importance 
with  whom  the  talk  was  had,  and  the  questions  which  sought  to  elicit 
their  names  were  not  sufficiently  material  to  justify  the  suppression 
of  the  whole  deposition  because  they  were  unanswered.  If  under 
the  same  circumstances  the  witness  had  been  actually  in  court  and 
had  refused  to  answer  the  questions,  while  he  might  have  been 
punished  for  contumacy,  it  is  doubtful  whether  the  court  wonld 
have  felt  justified  in  puTiishing  the  jiarty  who  called  him,  by  strik- 
ing out  his  whole  testimony.     Nor  does  it  apoear  that  the  defendant 
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could  not  have  compelled  tlie  witness  to  answer  the  questions  by 
proper  application  to  an  English  court.  Our  own  Code  provides 
for  such  a  case,  and  we  have  no  reason  to  suppose  that  the  courts 
in  England  do  not  exercise  the  same  authority. 

The  order  appealed  from  should  be  revereed.  with  ten  doUans 
costs  and  disbursements,  and  the  motion  to  suppress  the  deposition 
of  the  witness  Trotter  bo  denied,  with  ten  doUai-s  costs. 

Pattekson,  p.  J.,  concurred ;  McLaughlin  and  Clarke,  J  J., 
dissented. 

Inoraham,  J.  (concurring) : 

I  concur  with  Mr.  Justice  Scott.  While  the  cases  cited  in  his 
opinion  have  recognized  the  rule  that  where  a  witness  who  has  been 
examined  under  a  commission  has  refused  to  answer  the  cross-inter- 
rogatories or  submit  to  a  cross-exaiuination  at  all,  the  deposition 
"may  be  suppressed  ;  and  that  in  such  a  case  the  party  aggrieved  by 
the  refusal  of  the  witness  to  submit  to  a  cross-examination  must 
make  his  motion  before  trial  so  that  the  party  relying  upon  the 
deposition  may  have  proper  notice  of  the  fact  that  such  an  objec-  * 
tion  will  be  taken,  that  rule  only  applies  where  the  witness  has 
refused  to  submit  to  any  cross-examination  or  to  answer  questions 
relating  to  all  of  the  evidetice  that  he  has  given  in  chief.  And  this 
court  in  Michael  is  v.  Coiapanla  Metalujvjlat  (51  App.  Div.  470) 
recognized  and  enforced  this  distinction.  Where  a  motioh  is  made 
to  suppress  a  deposition  on  that  ground  and  it  appears  that  the  witness 
has  been  subjected  to  quite  an  extensive  cross-examination  and  it  is 
only  in  relation  to  one  of  several  subjects  upon  which  he  was  exam- 
ined in  chief  that  he  has  failed  or  refused  to  submit  to  a  cross-exam- 
ination, certainly  the  court  has  power  to  deny  the  motion  to  suppress 
the  deposition  with  a  reservation  to  the  aggrieved  party  to  object 
at  the  trial  to  the  reading  of  tlie  direct  examination  upon  the  sub- 
jects about  which  the  witness  refused  to  be  cross-examined.  The 
proper  rule  to  be  applied  seems  to  me  quite  plain.  The  party 
aggrieved  has  a  right  to  move  to  suppress  the  deposition  if  it  appears 
tliat  the  witness  has  refused  to  submit  to  any  cross-examination  or 
has  refused  to  answer  questions  pertinent  to  his  entire  examination 
in  chief,  and  the  court  is  justified  in  suppressing  the  deposition. 
If,  however,  it  appears  that  the  matter  as  to  which  the  witness  has 
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refused  to  subinit  to  cruss-exaininatioii  only  applies  to  one  of  several 
subjects  about  which  the  witness  was  examined  in  cliief  or  are  imma- 
terial or  unimportant  questions,  the  court  is  justified  in  denying  the 
motion  to  suppress  the  deposition,  reserving  the  right  to  the  party 
aggrieved  to  object  upon  the  trial  to  such  portion  of  the  examina- 
tion in  chief  to  which  the  questions  which  the  witness  refused  to 
answer  related.  I  concur  in  this  case  with  Mr.  Justice  Scott  that 
the  questions  which  the  witness  refused  to  answer  were  entirely 
imnmterial  and  that  the  counsel  asking  the  questions  could  not 
acquiesce  as  he  diil  in  the  witness'  refusal  to  answer  witliout  mak- 
ing any  request  to  the  commissioner  or  to  the  English  courts  to 
compel  him  to  answer  and  then  Iiave  the  deposition  suppressed. 

McLaughlin,  J.  (dissenting) : 

The  rule  is  well  settled  that  where  a  party  is  deprived  of  the 
benefit  of  the  cross-examination  of  a  witness,  either  by  the  party 
producing  him  or  by  the  witness  liimself,  the  testimony  given  on 
direct  examination  cannot  stand.  {People  v.  Cole^  43  N.  Y.  508; 
GaUaghet*  v.  Gallagher^  92  A  pp.  Div.  138;  Mor^Iey  v.  Ciw^,  63 
id.  38.)  The  same  rule  applies  to  the  examination  of  a  witness  on 
commission.  (Stnnn  v.  Atlantlo  Jfut,  Ins,  Co,^  63  N.  Y.  77; 
Goldiaark  v.  MetvopoliUin  Opera  House  Co.^2^  X.  Y".  Supp.  136.) 

Applying  this  rule  to  the  deposition  of  the  witness  Trotter,  I  am 
of  the  opinion  that  the  court  properlj'  suppressed  it.  It  requires 
but  a  slight  consideration  of  a  portion  of  the  testimony  given  by 
him  on  his  direct  examination  to  show  that  the  questions  which  he 
refused  to  answer  on  cross-examination  w-ere  pertinent  and  may 
become  very  material  at  the  trial. 

The  action  is  brought  to  recover  damages  for  breach  of  contract 
The  plaintiff  claims  that  the  defendant  entered  into  a  contract  with 
him  by  which,  for  an  agreed  commission,  he  was  authorized  to  sell 
abroad  certain  bonds  of  the  par  value  of  $3,000,000  out  of  a  total 
issue  of  $16,000,000,  for  not  less  than  ninety-live,  defendant  agree- 
ing that  the  balance  would  not  be  sold  at  a  less  price  ;  that  in  pur- 
suance of  the  agreement,  plaintiff  went  to  London,  England,  and 
w^as  there  engaged  in  selling  and  would  have  sold  the  said  $3,000.0(W 
bonds  had  the  defendant  not  violated  its  contract  by  offering  the 
bonds  at  less  than  the  plaintiff  was  authorized  to  sell  them.    The 
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plaiiititT,  in  order  that  he  might  establish  his  claim  at  the  trial,  took 
the  testiinoin-,  Uy  coiiiinission,  of  certain  witnesses  in  London,  Eng- 
land, inchiding  one  named  Trotter,  who,  on  direct  examination, 
gave  in  detail  what  lie  did,  at  the  solicitation  of  the  plaintiff, 
towards  selling  tiie  bonds.  lie  testified  that  he  was  connected  with 
and  was  sole  broker  for  some  of  the  large  banks,  trnst  companies 
and  financial  institntions  in  London,  some  of  which  he  saw  concern- 
ing the  matter,  and  that  he  !net  "  with  a  very  fair  amount  of 
enconragement  to  go  on.  Two  or  three  of  these  companies  said 
they  would  like  some  bonds ;  the  amount  was  not  exactly  fixed  ;  I  did 
not  want  to  settle  it.  First,  I  did  not  know  how  many  I  should  have 
to  spare,  but  I  saw  my  way  to  take  a  considemble  block  of  these; 
*  *  *  I  told  him  (referring  to  plaintiff)  I  saw  my  way  to 
placing  a  considerable  number  j  *  ^^  *  I  saw  my  way  to  take 
one  and  a  half  millions.  *  *  *  Then  some  of  these  companies, 
one  or  two,  said  what  they  would  like,  and  some  they  did  not 
know."  lie  stated  that  he  expected  to  take  some  of  the  bonds 
himself  and  place  the  others  with  companies  with  which  he  was 
connected,  and  in  most  of  which  he  was  a  director;  that  he  had 
presented  the  proposition  to  the  board  of  directors  of  the  companies 
with  which  he  was  connected  and  official  action  had  been  taken  ; 
that  one  company,  the  name  of  which  he  had  forgotten,  had  agreed 
to  take  $100,000;  that  another  company  "  said  they  would  like  to 
join;"  tiiat  ''negotiations  were  in  full  swing  and  I  consider  it 
was  practically  settled  that  certain  companies  would  invest;"  that 
he  dropped  the  matter  when  he  learned  that  the  bonds  were  being 
offered  at  a  less  price  than  plaintiff  had  authorized  him  to  sell  them. 
He  was  then  asked  on  cross-examination  to  give  the  names  of  the  par- 
ties with  whom  he  negotiated,  which  he  refused  to  do,  and  then  the 
following :  "  Q.  Do  you  decline  to  give  the  names  of  the  com- 
panies you  represented  or  to  whom  you  presented  this  proposition  ? 
A.  As  it  did  not  end  in  any  business  I  do  not  think  I  should  be 
called  upon  to  mention  to  whom  I  offered  the  thing  about.  Q. 
What  is  your  objection  to  mentioning  these  names?  A.  I  do  not 
think  it  is  a  reasonable  thing  to  ask  me.  The  thing  ended  in 
nothing.  *  *  *  The  thing  had  not  gone  far  enough  to  put  it  before 
these  people  properly  and  several  said  they  would  like  some  and  gave 
me  an  idea  of  what  they  would  take  if  I  had  some  myself.     The 
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way  I  do  Tiiy  business  it  was  sufficient  for  me  up  to  that  time,  Q. 
We  are  seeking  in  this  ease  to  get  at  the  real  facts  about  the  propo- 
sition being  presented  to  these  houses  and  by  your  refusal  to  give 
this  information  as  to  names  you  shut  out  any  efforts  on  our  part  to 
get  at  the  facts.  A.  You  come  to  me  on  my  oath.  Q.  We  do  not 
want  to  discredit  your  testimony.  We  do  not  want  to  be  offensive 
in  any  wtiy.  You  close  the  door  as  to  our  getting  tlie  facts  as  to 
what  these  companies  did,  and,  tlierefore,  I  respectfully  and  with- 
out any  want  of  proper  respect  to  you,  1  insist  upon  an  answer  to 
my  former  question  as  to  the  names  of  these  institutions  and  clients. 
A.  Well,  I  cannot  give  them  to  you." 

The  plaintiff  was  endeavoring  to  show  by  this  witness  that  lie 
would  have  succeeded  in  selling  a  large  number  of  the  bonds  if  the 
defendant  had  not  violated  its  contract,  and  that  much  of  the  testi- 
mony given  on  direct  examination  would  be  admissible  as  bearing 
on  that  issue,  I  do  not  believe  can  be  seriously  questioned.  He 
stated  that  he  was  going  to  Uike  some  of  the  bonds  himself;  that 
he  had  seen  a  large  number  of  his  clients;  that  one  concern  had 
agreed  to  take  $100,000;  others  had  agreed  to  take  some,  though 
the  amount  had  not  been  agreed  upon  because  he  did  not  know  how 
many  he  would  have  to  spare,  and  that  his  efforts  did  not  ainonnt 
to  an  actual  sale  because  the  defendant  offered  the  bonds  at  a  lower 
price  than  he  could  sell  them. 

How  can  it  be  said,  under  such  circumstances,  that  the  questions 
which  the  witness  refused  to  answer  were  not  pertinent  to  the  issue, 
or  that  the  answers,  had  they  been  given,  tnight  not  be  very  mate- 
rial ?  Such  questions  were  pertinent  because  the  matters  to  whicli 
they  related  had  been  referred  to  on  the  direct  examination,  which 
made  the  same  matter  a  proper  subject  of  cross-examination  ;  they 
were  pertuient  because  the  defendant  had  a  right  in  this  way  to  test 
the  credibility  of  the  witness.  They  were  also  pertinent  inasmuch 
as  the  answers  might  have  been  very  material  as  enabling  the  defend- 
ant to  contradict  the  witness  by  showing  that  he  had  not  negotiated 
with  the  firms  —  had  he  named  them  —  or  that  they  were  not 
willing  or  did  not  have  the  ability  to  purchase  such  bonds. 

But  it  is  suggested  that  tlie  plaintiff  did  not  object  to  the  witness 
answering  the  questions,  and  for  that  reason  he  ought  not  to  be 
deprived  of  the  testimony  which  he  did  give.     This  suggestion  can- 
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not  be  adopted.  When  a  party  calls  a  witness  he  not  only  vouches 
for  his  credibility  bnt  in  a  sense  becomes  responsible  for  his  con- 
duct, and  if  such  witness  refuses  to  answer  pertinent  questions,  then 
the  party  calling  hitn  must  suffer  the  loss  of  his  entire  testimony. 
{GaUagher  v.  GdHaglierj  supra.) 

It  is  also  suggested  that  the  defendant  should  have  applied  to  the 
English  Court  of  Chancery  for  an  order  directing  tlie  witness  to 
answer.  It  doubtless  could  have  done  this  but  was  not  obliged  to. 
Plaintiff  had  selected  this  forum  for  the  trial  of  the  action,  and 
defendant  was  not  obliged  to  go  into  another  jurisdiction  for  the 
purpose  of  enforcing  its  rights.  The  witness  had  refused  to  answer 
questions  which,  under  certain  aspects  of  tlie  case,  might  become 
material  and  pertinent  on  the  trial.  This  was  suiticient  ground  for 
a  motion  to  suppress  the  entire  deposition  {Palmer  v.  Great  West- 
em  Ins,  Co.^  15  J.  &  S.  455),  and  the  proper  practice  was  here 
adopted,  which  was  to  move  in  advance  of  the  trial  to  suppress  the 
dei>csition.  {Wright  v.  Cabot,  89  N.  Y.  570;  Vilmarv.  SchaU,  61 
id.  564 ;  Enelak  v.  Thurher,  9  N.  Y.  St.  JJepr.  833 ;  Hedges  v. 
Wmianxs,  33  Hun,  546.) 

I  think  the  order  appealed  from  is  right  and  should  be  affirmed. 

Claeke,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


TheCitt  of  New  York,  Respondent,  v.  M.  Winebubqh  Advertising 
Company,  Appellant.    (No.  4.) 

First  Department,  March  6,  1908. 

Kunicipal  corporation  —  sky  sign,  city  of  New  York  —  permit  —  penalty. 

A  permit  to  erect  in  the  city  of  New  York  a  "sky  sign''  nine  feet  high  does  not 
authorize  the  erection  of  a  sign  twenty-five  feet  high,  and  one  who  erects  such 
sign  without  a  permit  is  subject  to  a  penalty  of  $50  for  erecting  the  sign  and 
a  farther  penalty  of  |250  for  maintaining  it. 

No  sky  sign  of  whatever  dimensions  can  be  lawfully  erected  in  the  city  of  New 
Tork  without  the  filing  of  plans  and  specifications  and  the  issue  of  a  permit. 

liAtTOHLiN,  J.,  dissented,  with  opinion. 

App.  Div.  —  Vol.  CXXIV.        41 
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Appeal  by  the  defendant,  the  M.  Wineburgli  Advertising  Com- 
pany, from  an  order  of  the  Apjiellate  Term  of  the  Supreme 
Court,  entered  in  the  office  of  tlie  clerk  of  the  county  of  New  York 
on  the  10th  day  of  December,  1907,  affirming  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Manhattan, 
in  favor  of  the  plaintiff,  rendered  on  the  27th  day  of  June,  1907. 

Louis  Marshall^  for  the  appellant. 

Theodore  Connoly  and  John  P.  O^Brien^  for  the  respondent. 

Scott,  J. : 

Appeal  by  defendant  from  the  determination  of  the  Appellate 
Term  affirming  a  judgment  of  tlie  Municipal  Court  for  the  recovery 
of  a  penalty. 

We  liave  recently  had  occasion  to  discuss  at  some  length  the 
provisions  of  the  Building  Code  of  the  city  of  New  York  with 
reference  to  the  erection  of  so-called  "sky  signs"  upon  buildings, 
and  concluded  tiiat  sucli  erections  were  structures  which  could  not 
lawfully  be  erected  until  plans  therefor  had  been  filed  and  a  permit 
issued.  {City  of  New  Yot*k  v.  Wineburgh  Advertising  Co.^  122 
App.  Div.  748.) 

In  thct  present  case  the  defendant  filed  plans  and  specifications 
for  a  sign  nine  feet  high  and  obtained  the  approval  thereof  and  a 
permit.  It  thereupon  proceeded  to  erect  and  maintain  a  sign 
twenty-five  feet  high,  and,  after  notice  to  remove  it,  omitted  to  do 
so  for  more  than  ten  days. 

It  is  manifest  that  a  permit  for  a  sign  nine  feet  liigh  furnished 
no  authority  to  erect  one  twenty-five  feet  high,  and  lience,  in  fact 
and  legal  effect,  defendant  erected  its  sign,  and  has  maintained  it 
without  having  applied  for  or  obtained  any  permit  therefor.  It 
thus  subjected  itself  to  a  penalty  of  $50  for  erecting  the  sign,  and 
to  a  further  penalty  of  $250  for  maintaining  it.  (Building  Code, 
§  150.)  That  judgment  has  been  rendered  against  it  for  only  one 
penalty  gives  the  defendant  no  cause  to  complain.  In  our  opinion 
no  such  structure  as  a  "  sky  sign,"  of  whatever  dimensions,  can  be 
lawfully  erected  in  the  city  of  New  York  without  the  filing  of  plans 
and  specifications  and  the  issue  of  a  permit.  The  question  of  the 
constitutionality  of  the  "  sky  sign  "  ordinance,  which  is  so  earnestly 
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argued  upon  the  briefs,  and  which  is  certainly  not  free  from  doubt, 
does  not,  as  we  regard  it,  arise  upon  the  present  appeal.  The  deter- 
mination of  the  Appellate  Term  must  be  affirmed,  with  costs. 

Patterson,  P.  J.,  McLaughlin  and  Houghton,  JJ.,  concurred  ; 
Laughlin,  J.,  dissented. 

Laughlin,  J.  (dissenting) : 

I  am  of  opinion  tliat  the  record  fairly  shows  that  the  penalty  was 
imposed  for  a  violation  of  the  ordinance  prescribing  the  dimensions 
of  the  sign,  and  not  for  a  violation  of  the  ordinance  requiring  that 
plans  of  the  proposed  structure  be  filed,  and  the  learned  counsel  for 
the  city  so  concedes.  The  record,  therefore,  I  think,  fairly  presents 
the  question  as  to  whether  the  ordinance  limiting  the  dimensions  of 
a  sign  is  valid.  I  am  of  opinion  that  it  is  not.  It  is  entirely  proper 
and  quite  essential  to  public  safety  that  no  structure  should  be 
erected  witliout  the  approval  of  competent  local  authorities  who 
should  pass  upon  the  plans,  with  a  view  to  determining  the  safety 
of  the  structure,  but  this  ordinance,  arbitrarily  and  without  regard 
to  the  question  of  safety,  limits  the  size  of  a  sign  in  a  manner  to 
prohibit  the  construction  of  a  sign,  no  matter  of  what  material  or 
how  securely  attached,  at  an  elevation  above  the  level  of  the  streets 
at  which  other  structures,  which  cannot  be  erected  with  greater 
safety  or  security,  are  permitted.  It  is  loo  plain  for  argument  that 
a  sign  may  be  erected  which,  assuming  this  ordinance  to  be  valid, 
would  be  a  violation  thereof  at  an  elevation  and  of  such  material 
and  with  such  support  and  fastenings  that  it  would  be  at  least  as 
safe  as  the  buildings  and  towers  which  are  permitted  to  be  erected 
nnder  the  forms  of  law  upwards  of  forty  stories  and  over  500  feet 
in  height.  The  ordinance,  therefore,  I  think,  has  not  been  properly 
fraaied,  for  it  may  not  be  said  as  matter  of  law  that  no  sign  of 
dimensions  greater  than  those  specified  in  the  ordinance  can  be 
erected  without  jeopardizing  the  public  safety. 

I,  therefore,  vote  to  reveree  the  determination  of  the  Appellate 
Term  and  the  judgment  of  the  Municipal  Court. 

I>etermination  affirmed,  with  costs. 
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Matthew  M.  Gogoin  and  Others,  Appellants,  Impleaded  with 
Matthew  M.  Gogoin,  Appellant,  Respondent,  v.  Manhattan 
Railway  Company  and  Intebborough  Rapid  Tbanbit  Compaiit, 
Respondents,  Appellants. 

Fii-st  Department,  March  6,  1908. 

Beal  property  —  injury  to  eaaementa  by  elevated  railroad  —  when 
period  of  prescription  begins  to  run  —  extension  of  time  by  infancy  ~ 
cotenants  —  release  of  easements  —  infancy  of  cotenant  —  estoppel 

When,  at  the  commencement  of  the  operation  of  an  elevated  railroad  one  of  the 
tenants  in  common  of  abutting  lands  was  an  infant  fourteen  years  of  age,  he 
is  entitled  to  add  the  remaining  period  of  infancy,  or  seven  years,  to  the  time 
when  his  right  to  sue  for  injuries  to  easements  in  light,  air  and  access  would 
have  been  barred  if  tie  had  been  an  adult  when  the  operation  of  the  road  com- 
menced. Thus,  if  he  sue  within  twenty-seven  years  from  the  commencement 
of  the  operation  of  the  road,  his  action  is  not  barred. 

An  action  brought  by  a  landowner  for  loss  of  easements  in  light,  air  and  access 
caused  by  the  operation  of  an  elevated  railroad  is  barred,  if  at  all,  not  by  the 
Statute  of  Limitations,  for  the  trespass  and  Injury  are  continuous,  but  by  pre- 
scription which  rests  upon  the  presumption  of  a  lost  deed  or  grant  after 
adverse  use  and  enjoyment  for  twenty  years. 

One  tenant  in  common,  or  any  number  less  than  all,  cannot  grant  an  easement 
over  common  property  or  release  an  easement  appurtenant  thereto.  Hence, 
when  at  the  commencement  of  injuries  to  easements  in  light,  air  and  access 
caused  by  the  operation  of  an  elevate  railroad  one  of  the  tenants  in  com- 
mon was  an  infant  and  unable  to  convey  by  reason  of  such  disability,  no  pre 
sumptioi^  of  a  release  or  grant  by  his  adult  cotenants  can  begin  to  run  until  the 
infant  attains  his  majority,  and  an  action  by  such  adults  for  injury  to  their 
interests  is  not  barred  until  the  expiration  of  twenty  years  from  their  coten- 
ant's  majority,  in  the  absence  of  proof  of  an  actual  grant  or  release  by  them. 

It  seems,  that  although  individual  cotenants  cannot  release  easements  appurtenant 
to  the  lands  held  in  common,  they  may,  by  actually  making  such  relesfle, 
become  personally  estopped  so  as  to  prevent  a  recovery  of  damage  for  injuiy 
thereto. 

Houghton  and  Laughlin,  JJ.,  dissented  in  part,  witb  opinion. 

Separate  appeals  by  the  plaintiffs,  Matthew  M.  Goggin  and 
others,  and  by  the  defendants,  the  Manhattan  Railway  Company  and 
another,  from  various  parts  of  a  judgment  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  9th  day  of  July,  1907,  upon  the  decision  of  tho  court  rendered 
after  a  trial  at  the  New  York  Special  Term. 
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Charles  H.  Strong^  for  the  plaintiffs. 

SherriU  Babcockj  for  the  defendants. 

SooTT,  J.: 

Plaintiffs  and  defendants  both  appeal  from  the  jndgment  herein, 
and  most  nnnecessarily  present  their  appeals  npon  two  distinct,  but 
identical  records.  The  action  is  the  usnal  abutter's  action  against 
an  elevated  railway.  The  plaintiffs  are  tenants  in  common  of  the 
premises  known  as  No.  229  West  Broadway,  in  the  city  of  New 
York.  The  court  below  has  found  that  the  erection  and  operation 
of  the  railway  has  resulted  in  no  loss  of  rental  value,  but  that  it  has 
reduced  the  fee  value,  and  the  jndgment  in  favor  of  the  plaintiff 
Matthew  M.  Goggin  awards  him  the  customary  alternative  injunction 
unless  the  defendants  shall  pay  the  sum  of  $600,  with  interest.  He 
is  also  awarded  costs.  As  to  the  other  plaintiffs,  the  court  has  found 
that  their  claims  are  barred  by  lapse  of  time,  and  as  to  them,  the 
complaint  has  been  dismissed,  with  costs. 

The  premises  affected  were  owned  by  one  Michael  Goggin,  who 
died  on  November  8,  1865,  intestate,  and  leaving  a  widow  and  four 
children.  His  widow  died  in  1901.  It  is  found  that  her  dower 
was  admeasured  by  parol,  but  it  does  not  appear  when  this  was 
done.  The  operation  of  the  elevated  railway  in  front  of  the 
premises  began  in  June,  1878,  at  which  time  three  of  Michael 
Goggin's  children,  whose  intere8ts  are  now  vested  in  the  plaintiffs, 
otiier  than  Matthew  M.  Goggin,  were  of  full  age.  Matthew  was 
then  fourteen  years  of  age,  having  been  born  in  May,  1864.  This 
action  was  begun  on  December  19,  1902.  At  all  times  since  the 
commencement  of  the  operation  of  the  railway  the  property  has  been 
owned  in  common,  and  Matthew  M.  Goggin  has  been  one  of  the  ten- 
ants in  common.  Thus  it  appears  that  Matthew  M.  Goggin  was  under 
the  disability  of  infancy  for  seven  years  after  the  operation  of  the  road 
began,  that  is  to  say,  from  June,  1878,  until  he  came  of  age  in  May, 
1885.  Under  section  375  of  the  Code  of  Civil  Procedure,  as  construed 
in  Howell  v.  Leavitt  (95  N.  Y.  617),  he  was  entitled  to  add  this 
period  of  seven  years  to  the  time  that  his  right  to  sue  would  have 
run  if  he  had  been  an  adult  when  the  operation  of  the  road  com- 
menced. If  he  had  been  an  adult,  his  right  to  sue  would  have  been 
barred  by  prescription  in  twenty  years,  or  in  June,  1898.     For 
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seven  jcara  he  had  been  ander  a  disability,  and  his  time  to  sue  was 
thereby  extended  by  seven  years  or  until  June,  1905.  He  did  sue 
well  within  that  time,  and  the  court  below  was  right  in  finding  that 
liis  claim  had  not  been  barred  by  lapse  of  time.  The  appeal  of 
plaintiffs,  other  than  Matthew  Goggin,  presents  the  question  whether 
or  not  their  right  of  action  can  be  barred  by  prescription  resting 
upon  tlie  presumption  of  a  grant  by  them  during  Matthew's  dis- 
ability. He  came  of  age,  as  has  been  said,  in  1885,  seven  years 
after  the  commencement  of  the  operation  of  the  road  and  only 
seventeien  years  before  tlie  commencement  of  this  action.  During 
the  whole  period  of  his  disability,  and  indeed  down  to  the  time  of 
trial,  he  was  one  of  several  tenants  in  common  of  the  property. 
An  abutter  is  barred  of  his  action  for  the  loss  of  his  easements  of 
light,  air  and  access,  if  barred  at  all,  not  by  the  Statute  of  Limita- 
tions, for  the  trespass  and  injury  are  continuous,  but  by  prescrip- 
tion which  rests  upon  the  presumption  of  a  lost  deed  or  grant  after 
adverse  use  and  enjoyment  for  twenty  years.  {Lewis  v.  iT.  Y.  <& 
Ilarlem  li.  B.  Co.,  162  N.  Y.  202,  223 ;  Hindley  v.  ManhaUan  R, 
Co,j  185  id.  353.)  No  actual  grant  or  release  was  shown  to  have 
been  executed  by  either  of  the  plaintiffs,  and  if  they  (other  than 
Matthew)  are  to  be  held  barred  of  their  action,  it  can  only  be  upon 
the  presumption  that  at  some  time  after  the  operation  of  the  road 
was  commenced,  and  more  than  twenty  years  before  their  action 
was  begun,  they  made  a  valid,  effectual  grant  of  the  easements 
which  the  defendants  appropriated.  Manifestly,  if  they  were  inca- 
pable of  making  such  a  grant,  no  such  presumption  can  be  indulged 
in.  It  is  well  settled  that  one  tenant  in  common,  or  any  number 
less  than  all,  cannot  grant  an  easement  over  the  common  property 
or  release  an  easement  which  is  appurtenant  to  it.  "  No  one  can 
by  his  sole  act,  even  by  his  express  grant,  create  an  easement  in 
premises  of  which  he  owns  no  more  than  a  right  held  in  common 
with  others."  {Crippen  v.  Moras^  49  N.  Y.  63,  67;  Washb.  Ease. 
[4th  ed.]  46  ;  3  Kent's  Com  in.  436  ;  Herb.  Presc.  73,  74;  Gibbons 
Lim.  &  Presc.  225  ;  Jones  Ease.  §  224.)  It  follows,  therefore,  that 
there  can  be  no  presumption  that  a  valid,  effectual  grant  of  th^ ease- 
ments appurtenant  to  the  plaintiff's  property  was  made  while  MattK^. 
Goggin,  one  of  t!io  tenants  in  common,  rested  under  the  disability 
of  infancy.     {Edridge  v.  Bocliester  City  dk  B.  B.  B.  Co.^  54  Hun, 
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194;  Watkifis  v.  Peck,  13  N.  H.  360,  377,  381;  2  Washb.  Real 
Prop.  [4th  ed.]  302;  Waslib.  Ease.  [4th  ed.]  180;  Thomson  v. 
OatUard,  3  S.  C.  418 ;  45  Am.  Dec.  778 ;  Freein.  Coten.  [2d  ed.] 
§  185 ;  Fay80ux  v.  Prather,  1  Nott  &  McC.  [S.  C]  296.)  If  it 
appeared  that  the  plaintiffs,  or  any  of  them  other  than  Matthew 
Goggin,  had  actually  executed  a  grant  or  release  to  the  defendants 
respecting  the  easements  which  they  had  appropriated,  while  such 
grant  would  not  have  been  effectual  as  a  grant,  by  reason  of  the 
Don-joinder  of  Matthew,  it  might  have  operated  to  prevent  the 
recovery  of  damages  by  tlie  cotenants  who  joined  in  it,  but  this 
would  have  been  by  way  of  estoppel.  {Edridge  v.  Rochester  City  cfe 
B.  E.  li.  Co,,  supra  ;  White  v.  Manhattan  R.  Co.,  139  N.  Y.  19.) 
There  is  no  principle,  however,  which  will  permit  a  party  to  be 
estopped  from  asserting  his  riglits  u])on  a  mere  presumption  tliat 
he  has,  at  some  time,  parted  with  those  rights,  and  hence  the 
plaintiff  appellants  cannot  be  estopped  to  recover  their  lost  ease- 
ments upon  the  bare  presumption  arising  from  lapse  of  time,  that 
they  executed  some  kind  of  a  grant  or  release  which  has  been  lost 
and  cannot  be  produced.  Since,  therefore,  no  actual  grant  or 
release  from  the  plaintiff  appellants  has  been  proven,  and  no  valid 
effectual  grant  or  release  could  have  been  made  during  Matthew 
Goggin's  minority,  it  follows  that  the  period  of  time  necessary  to 
raise  a  presumption  of  a  grant  did  not  begin  to  run  until  Matthew 
Goggin  became  of  age,  and  thus  became  capable  of  joining  in  a 
grant.  That  was  less  than  twenty  years  before  the  commencement 
of  this  action.  The  plaintiff  appellants  have  not,  therefore,  been 
barred  of  the  right  to  enforce  their  easements,  and  the  judgment 
should  have  run  in  their  favor,  as  well  as  in  favor  of  their  cotenant. 
The  judgment,  in  so  far  as  appealed  from  by  defendants,  is 
affirmed,  and  in  so  far  as  appealed  from  by  plaintiffs  is  reversed  and 
a  new  ti-ial  granted  with  one  bill  of  costs  to  plaintiffs  to  abide  the 
event. 

Patterson,  P.  J.,  and  MoLauohlin,  J.,  concurred ;  Lauohlin 
and  IIo0GHTON,  JJ.,  dissented  in  part. 

Houghton,  J.  (dissenting  in  part) : 

I  concur  in  an  affirmance  of  the  judgment  in  favor  of  the  plain- 
tiff Matthew  M.  Goggin,  but  I  do  not  think  the  infancy  of  the  one 
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tenant  in  common  suspended  the  ranning  of  the  Statate  of  Limita- 
tions as  to  the  adult  cotenants.  It  is  true  there  is  a  legal  distinction 
between  the  title  to  land  obtained  by  adverse  possession,  and  the 
prescriptive  title  to  an  easement  acquired  by  adverse  user.  Both, 
however,  are  interests  in  land  acquired  in  the  same  general  manner 
and  the  time  within  which  title  ripens  is  the  same.  There  appears 
to  be  no  reason  why  a  like  rule  of  limitation  or  suspension  of  limi- 
tation should  not  be  applied  to  each,  or  why  the  rule  as  to  disabili- 
ties enunciated  in  ScdUon  v.  Manhattan  R,  Co,  (186  N.  Y.  359, 
363)  should  not  bo  applied.  The  interests  of  a  tenant  in  common 
in  land  may  be  ac(|nired  by  adverse  possession  by  a  stranger  {Baker 
v.  Oakwood^  123  N.  Y.  16)  and  also  by  his  cotenant  after  proper 
ouster.     {Culver  v.  Rhodes^  87  id.  348.) 

There  appears  to  be  a  curious  dearth  of  authority  on  the  effect  of 
the  disability  of  one  tenant  in  common  upon  the  running  of  the 
statute  as  to  the  cotenant.  In  England,  as  early  as  the  case  of 
Roe  d,  Langdon  v.  Rowlaton  (2  Taunt.  441)  it  was  held  that  if  an 
estate  descend  to  parceners,  one  of  whom  is  under  a  disability  which 
continues  more  than  twenty  years  and  the  other  does  not  enter 
within  twenty  years,  the  disability  of  the  one  does  not  preserve  the 
title  of  the  other.  This  holding  does  not  appear  to  be  from  any 
peculiar  statute,  and  is  stated  as  the  general  rule  in  Blanshard  lam. 
*22.  To  the  same  eflfect  is  Thomas  v.  Machir  (7  Ky.  [2  Bibb] 
412)  and  Floyd's  Heirs  v.  Johnson  (1 2  id.  [2  LittJ  109).  Logically 
this  must  be  so,  for  eacli  tenant  in  common  can  convey  his 
undivided  interest  and  lose  it  from  adverse  possession  ;  and  there  is 
no  reason  why  the  disability  of  one  of  the  co-owners  should  save  the 
individual  rights  of  the  other  from  the  operation  of  the  statute. 

It  is  claimed,  however,  that  there  is  a  wide  difference  between 
taking  actual  title  away  from  a  tenant  in  common  by  adverse  pos- 
session and  obtaining  prescriptive  title  to  an  easement  as  against 
him  ;  for  although  he  may  convey  what  title  he  has,  he  cannot  alone 
grant  an  easement.  It  is  true  he  cannot  convey  an  easement  as  to  the 
whole  property,  or  grant  one  in  any  sense  complete,  but  he  can  create 
one  good  as  against  himself.  Such  result  of  his  conveyance  is 
expressly  recognized  in  Crippen  v.  Morss  (49  N.  Y.  63)  and  in 
Edrid^e  v.  Rochester  City  cfe  B.  R.  R,  Co.  (54  Hun,  194),  relied 
upon  by  appellants.     In  White  v.  Manhattan  R.  Co.  (139  N.  Y.  l^)a 
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consent  to  the  construction  and  operation  of  an  elevated  railroad 
signed  by  one  tenant  in  common  was  held  not  binding  upon  the 
owners  of  the  land  *'  other  than  the  one  who  signed  it  and  his 
grantees  with  knowledge."  The  title  of  a  tenant  in  common  is  not 
joint  but  several,  altiiough  of  an  undivided  part;  and  I  see  no 
reason  whj  prescriptive  title  may  not  be  gained  as  against  his 
interest  in  the  land,  even  though  no  complete  easement  is  acquired. 
An  abutting  owner  by  his  acts  may  abandon  his  easement  of  light, 
air  and  access  if  he  sees  fit  (  Ward  v.  Met.  Eleo,  Ji.  Co,y  152  N.  Y. 
39)  and  lack  of  prosecution  within  the  prescribed  time  would  seem 
to  be  one  method  of  doing  so.  If  the  statute  was  not  suspended 
by  the  infancy  of  the  one  cotonant,  there  is  no  question  that  the 
full  twenty  years  had  run  against  the  appellants  when  the  action 
was  begun,  and  that  if  prescriptive  title  could  be  gained  at  all  it 
had  conclusively  ripened  as  adverse  user  for  the  full  period  of 
time  necessary.  Notwithstanding  the  dower  of  the  mother  had 
been  admeasured  and  she  occupied  the  property  they,  as  remainder- 
men, had  an  immediate  right  of  action.  {Thompson  v.  Mcmhatian 
R.  Co.,  130  N.  Y.  360.) 

The  present  action  is  not  to  recover  real  property  held  adversely, 
in  which  the  rule  is  that  the  statute  does  not  commence  to  run  until 
the  determination  of  a  prior  estate.  In  such  case  there  is  no  right 
of  possession  until  the  prior  estate  is  terminated.  The  action  which 
plaintiffs  instituted  is  one  to  restrain  a  continuing  trespass,  and  it 
arose  as  early  at  least  as  when  the  defendants  began  to  operate  their 
railroad.  {JlindUy  v.  Manhattan  R.  Co.,  185  N.  Y.  335.)  If  any 
injury  resulted  to  the  land,  it  was  one  daily  "  done  to  the  inher- 
itance" which  section  1665  of  the  Code  of  Civil  Procedure 
expressly  gives  a  remainderman  a  right  of  action  for,  notwith- 
standing any  intervening  estate  for  life  or  for  years.  The  appel- 
lants could,  therefore,  have  brought  action  at  any  time  within  the 
twenty  years,  and  if  the  infant  cotenant  could  or  would  not  join 
with  them  as  plaintiffs  they  could  have  made  him  a  defendant. 
{De  Puy  v.  Strong,  37  N.  Y.  372.)  By  their  failure  to  do  so, 
I  think  they  have  lost  what  rights  they  had,  either  because  the 
Statute  of  Limitations  of  twenty  years  is  a  bar  or  because  their 
claim  is  a  stale  one  which  the  court  should  not  entertain,  and  that 
the  dismissal  of  the  complaint  as  to  all  the  plaintiffs,  except  the 
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one  who  was  an  infant  at  the  time  the  cause  of  action  accrned,  was 
proper,  and  that  the  judgment  should  be  affirmed. 

Lauohlin,  J.,  concurred. 

On  defendants'  appeal,  judgment  affirmed ;  on  plaintiffs'  appeal, 
judgment  reversed,  new  trial  ordered  with  one  bill  of  costs  to 
plaintiffs  to  abide  event.     Settle  order  on  notice. 


Charles  F.  McKenna,  Appellant,  v.  B.  Sherwood  Ddnn, 
Respondent,  Impleaded  with  Charles  P.  Jameson,  Defendant. 

First  .Department,  March  6,  1908. 

Contract  indexmiifjring^  underwriter  construed  —  pleading — complaint 
stating  cause  of  action. 

The  plaintiff  having  underwritten  bonds  on  the  promise  of  the  defendants  to  pay 
the  subscription,  the  latter  subsequently  made  the  following  agreement:  "  We, 
the  undersigned,  hereby  agree  to  relieve  you  of  any  responsibilities  covering 
your  underwriting  of  the  bonds.  *  *  *  This  indemnification  is  intended 
to  relieve  you  of  any  and  every  responsibility  or  obligation,  all  of  which  we 
ourselves  hereby  assume."  Thereafter  the  plaintiff  wrote  the  defendants 
mentioning  the  agreement  and  stating  that  if  they  held  him  harmless  under 
said  agreement,  they  would  be  entitled  to  receive  all  the  bonds  and  stock  which 
otherwise  would  be  coming  to  the  plaintiff  as  an  underwriter,  or  that  if  Ibe 
plaintiff  were  required  to  pay  any  money  for  his  subscription  the  securities 
held  in  connection  therewith  should  be  first  applied  to  paying  the  money  so 
disbursed,  the  surplus,  if  any,  to  be  paid  to  the  defendants. 

Held,  that  reading  the  agreement  and  the  letter  together,  the  complete  indemnity 
contained  in  the  former  was  not  cut  down  by  the  statements  in  the  plalntifTs 
letter,  and  that  a  complaint  setting  out  the  facts  aforesaid  together  with  the 
fact  that  the  plaintiff  had  been  obliged  to  pay  his  subscription  owing  to  tbe 
default  of  the  defendants,  was  not  subject  to  demurrer.     4 

Patterson,  P.  J.,  dissented. 

Appeal  by  the  plaintiff,  Charles  F.  McKenna,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  defendant 
B.  Sherwood  Dunn,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  23d  day  of  December,  1907,  upon  the  decision 
of  the  court,  rendered  after  a  trial  at  the  N"ew  York  Special  Term, 
sustaining  said  defendant's  demurrer  to  the  complaint 
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Wallace  A.  Kroyer^  for  the  appellant. 
Wilaon  B,  Brice,  for  the  respondent. 

Scott,  J. : 

The  plaintiff  appeals  from  an  interlocutory  judgment  sustaining 
a  demurrer  to  the  complaint. 

The  complaint  alleges  that  in  January,  1903,  the  plaintiff,  at  the 
request  of  the  defendant  Dunn,  subscribed  to  an  underwriting 
agreement  in  aid  of  the  Delaware  and  Northampton  Railway  Com- 
pany, whereby  he  agreed  to  take  bonds  of  that  company  to  the 
extent  of  $10,000.  He  alleges  that  he  did  this  in  reliance  upon  a 
promise  by  Dunn  that  he  would  pay  the  subscription  when  it 
became  due.  When  the  time  arrived,  however,  Dunn  paid  only 
$2,500  of  the  amount.  A  new  agreement  was  thereupon  entered 
into  between  the  subscribers  to  the  underwriting  agreement  and 
the  trust  company  which  had  loaned  money  upon  its  security.  This 
agreement  recited  the  former  agreement,  and  the  fact  that  the  rail- 
road company  was  still  indebted  to  the  trust  company  in  the  sum 
of  $105,000  and  that  in  order  to  raise  money  to  pay  off  this  debt 
the  underwriters  agreed  to  pay,  at  the  maturity  of  the  loan,  the 
several  amounts  subscribed  by  them,  pledging  meanwhile  the  bonds 
and  stock  which  had  been  subscribed  for  under  the  first  agreement. 
It  is  alleged  that  plaintiff  signed  tliis  agreement  at  the  request  and 
for  the  benefit  of  the  defendants,  who  gave  him  a  written  guaranty 
reading  as  follows :  "  For  valuable  consideration,  we,  the  undersigned, 
hereby  agree  to  relieve  you  of  any  responsibilities  covering  your 
underwriting  to  the  bonds  of  the  Delaware  and  Northampton  Rail- 
road Company  which  underwriting  is  dated  March  6th,  1904,  and 
matures  six  months  from  date.  This  indemnification  is  intended  to 
relieve  you  of  any  and  every  responsibility  or  obligation,  all  of  which 
we  ourselves  hereby  assume."  When  the  loan  matured  the  defend- 
ants refused  to  pay  the  amount  for  which  plaintiff  had  obligated 
liinaself,  and  he  was  sued  by  the  trust  company  upon  the  subscrip- 
tion and  obliged  to  pay  the  amount  thereof  with  interest  and  costs, 
receiving  from  the  trust  company  the  bonds  and  stock  held  as 
collateral  for  tlie  proportion  of  the  debt  which  he  had  agreed  to 
pay.  It  appears  further  that  the  railroad  company  failed  to  pay 
the  interest  on  its  bonds  and  that  a  bondholders'  committee  was 
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formed,  with  whom  plaintiff  deposited  tiie  bonds  held  by  him  ;  that 
the  mortgage  was  foreclosed  and  the  property  bonght  in  by  the 
committee  who  had  resold  it  at  a  price  which  will  return  to  the 
bondholders  fifty  per  cent  of  the  face  value  of  the  bonds,  and  that 
the  stock  is  valueless.  The  plaintiflE  offers  to  deliver  to  defendants 
the  bonds  and  stock,  or  the  proceeds,  upon  payment  of  the  amount 
of  his  advances,  with  interest.  The  complaint  in. so  far  as  above 
outlined  certainly  states  a  good  cause  of  action  for  damages.  It 
alleges  an  agreement  to  indemnify  plaintiff,  its  breach  and  the 
damages  resulting  therefrom. 

The  defendants  appear  to  base  their  plea  of  insufficiency  npon  a 
letter,  recited  in  the  complaint,  which  was  addressed  by  plaintiff  to 
defendants,  at  the  time  the  latter  signed  their  agreement  of  indem- 
nity. This  letter  after  reciting  the  indemnity  agreement,  agreed  on 
plaintiff's  part,  as  follows  :  ^^  First.  If  you  shall  indemnify  and  hold 
me  hai*mless  from  any  and  all  responsibility  and  obligation  under 
either  of  said  underwriting  agreements,  or  any  renewals  or  extensions 
thereof,  then  you  or  your  nominees  or  assigns,  shall  be  entitled  to 
receive  all  the  bonds  and  shares  of  stock  which  otherwise  would  be 
coming  to  me  under  the  said  underwriting  agreements,  or  either 
of  them.  Second,  If  I  shall  be  required  to  pay  any  sum  or  sums  of 
money  under  my  subscription  to  said  underwriting  agreements,  it  is 
understood  that  all  the  bonds  and  stock  held  in  connection  with  my 
said  subscription,  shall  be  firat  applied  to  paying  any  sum  or  sums 
of  money  so  disbursed  by  me,  and  the  silrplns,  if  any,  from  said 
securities,  shall  be  paid  to  you  or  your  nominees  or  assigns." 

It  is  to  be  observed  that  in  this  letter  only  two  contingencies  are 
provided  for,  either  that  the  defendants  shall  make  their  indemnity 
good,  or,  if  they  fail  to  do  so,  that  the  bonds  and  stock  will  be  worth  at 
least  as  much  as  the  amount  plaintiff  may  be  compelled  to  pay.  The 
third  contingency  was  not  provided  for,  namely,  that  the  defend- 
ants should  fail  to  perform  their  agreement  to  indemnify  plaintiff, 
and  that  the  bonds  and  stock  should  prove  to  be  of  insufficient  value 
to  cover  the  amount  of  plaintiff's  payments.  As  we  understand  the 
defendants'  contention,  it  is  that  as  plaintiff,  in  his  letter  to  defend- 
ants, did  not  stipulate  that  if  this  contingency  occurred  he  was  to 
be  paid  tiie  amount  of  his  subscription  upon  surrender  of  the  stock 
and  bonds,  or,  in  the  alternative,  the  difference  between  the  amount 
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advanced  and  the  value  of  the  stock  and  bonds,  that  the  plaintiff  is 
witlioat  any  remedy  and  must  liimself  bear  the  loss.  This  conten- 
tion loses  sight  of  the  fact  that  defendants'  agreement  to  indem- 
nify the  plaintiff,  and  plaintiff's  agreement  contained  in  his  letter, 
must  be  read  together  as  parts  of  one  contract.  On  the  one  hand 
the  defendants  agreed  in  the  broadest  possible  manner  to  hold  plain- 
tiff harmless.  This  necessarily  carried  with  it  the  agreement  that 
if  plaintiff  lost  anything  by  reason  of  having  signed  the  subscription 
agreement,  the  defendants  would  make  him  whole.  That  is  to  say, 
that  if  he  was  compelled,  as  he  was,  to  pay  the  subscription,  and  the 
stock  and  bonds  proved  to  be,  as  they  did,  worth  less  than  the 
amount  of  the  subscription,  the  defendants  would  make  good  the 
difference.  All  this  is  to  be  read  in  the  defendants'  agreement.  It 
was  unnecessary  for  plaintiff  to  restate  the  defendants'  obligations 
in  his  letter  to  them,  for  that  dealt  only  with  the  obligations  which 
he  assumed ;  that  is,  to  deliver  up  the  stock  and  bonds  if  defend- 
ants paid  the  subscription,  or,  in  case  the  stock  and  bonds  realized 
more  than  the  amount  paid  by  him,  to  pay  over  the  surplus.  By 
reading  the  two  agreements  together  and  giving  full  effect  to  each, 
a  complete  contract  is  found  to  have  been  made,  mutual  in  its  obli- 
gations, reasonable  and  equitable.  To  construe  them  as  defendants 
seek  to  do  would  be  to  give  to  defendants  all  the  profits,  if  any 
were  realized,  and  to  cast  upon  plaintiff  the  burden  of  bearing  all 
the  losses,  if  any  such  arose.  Such  is  not  the  construction  to  be 
adopted.  It  may  be  that  upon  the  facts  as  stated  in  the  complaint 
the  damages  to  be  recovered  will  be  less  than  the  amount  claimed, 
but  that  does  not  concern  us  in  this  appeal.  It  is  sufficient  that 
plaintiff  shows  himself  to  be  entitled  to  some  damages. 

The  interlocutory  judgment  must  be  reversed  and  the  demurrer 
overruled,  with  costs  hi  this  court  and  the  court  below,  with  leave 
to  the  defendants  to  withdraw  the  demurrer  and  answer  within 
twenty  days  upon  payment  of  said  costs. 

McLaughlin,  Lauohlin  and  Houghton,  JJ.,/  concurred; 
Pattebson,  p.  J.,  dissented. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with 
costs,  with  leave  to  defendants  to  withdraw  demurrer  and  to  answer 
on  payment  of  costs. 


Digitized  by  VjOOQIC 


654  Matter  of  Gardner. 

First  Department,  March,  1908.  [Vol.  lU. 

In  the  Matter  of  tiie  Petition  of  J6hn  Gardner  and  Stephen  J. 
Maoy,  Respondents,  for  an  Order  Directing  Kobert  H.  Hopper 
and  Julia  H.  Bigelow,  Appellants,  to  Appear  Before  a  Beferee 
for  Examination. 

First  Department,  March  6,  1908. 

Bxatnination  of  defendant  before  trial  to  firame  complaint  —  action  fox 

accounting^. 

When  the  moving  affidavits  on  a  motion  to  examine  the  defendant  before  trial  in 
order  to  frame  the  complaint  in  an  action  for  an  accounting  disclose  information 
sufficient  to  enable  the  plaintiff  to  frame  a  complaint  which  will  entitle  him  to 
an  interlocutory  judgment  of  accounting,  the  examination  should  be  denied. 
Such  examination  would  in  effect  require  an  accounting  before  issue  joined  and 
being  entirely  unnecessary  to  enable  the  plaintiff  to  frame  a  complaint,  the 
application  must  be  deemed  to  have  been  made  for  an  ulterior  purpose. 

There  are  fundamental  differences  between  an  examination  of  an  adverse  party 
after  issue  joined  to  obtain  evidence  for  use  at  trial  and  an  examination  of  the 
adversary  in  order  to  frame  tbe  complaint.  Decisions  as  to  the  former  exam- 
ination are  not  necessarily  authoritative  as  to  right  to  the  latter. 

Appeal  by  Robert  H.  Hopper  and  anotlier  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  20tli 
day  of  January,  1908,  denying  the  appellants'  motion  to  set  aside 
an  order  directing  their  examination  for  the  purpose  of  framing  a 
complaint. 

Jf.  £,  Jlarby^  for  the  appellants. 

Charles  Benner^  for  the  respondents. 

Clarke,  J. : 

The  affidavit  upon  which  the  order  for  the  examination  was 
obtained  alleged  that  an  action  is  not  now  pending,  but  that  one  is 
about  to  be  brought  by  deponents  as  plaintiffs  against  Robert  H. 
Hopper  and  Julia  H.  Bigelow  as  defendants;  "  that  the  nature  of 
the  controversy  that  is  expected  to  be  the  subject  thereof  is  as  fol- 
lows :  An  action  for  an  accounting  and  for  the  discovery  of  tlie 
application  and  disposition  of  certain  funds,  and  stock  and  property 
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coming  into  the  hands  of  the  said  proposed  defendants  pursuant 
to  an  agreement  between  said  Gardner,  Macy,  Robert  H.  Hopper 
and  Julia  H.  Bigelow;  dated  September  19th,  1906,  a  copy  of  which 
is  liereto  annexed  marked  ^£x.  A.'  and  made  a  part  hereof  as 
tliongh  set  forth  at  length."  The  affidavit  further  alleges  that  the 
testimony  of  such  persons  is  material  and  necessary  to  enable  said 
Gardner  and  Macy  to  prosecute  an  action  about  to  be  brought  by  them, 
and,  again,  that  the  circumstances  which  render  it  necessary  for  the 
protection  of  the  rights  of  said  Gardner  and  said  Macy,  that  the 
testimony  of  said  Robert  II.  Hopper  and  Julia  H.  Bigelow  should 
be  perpetuated  are  as  follows :  That  the  testimony  is  necessary  and 
material  for  the  plaintiffs  herein,  for  the  prosecution  of  this  action, 
aod  that  they  may  know  therefrom  tiie  particulars  of  the  facts 
which,  from  the  circumstances  related  above,  are  peculiarly  within 
the  knowledge  of  said  Hopper  and  said  Bigelow,  and  which  will 
enable  them  to  frame  a  complaint;  that  they  are  now  unable  to 
frame  their  complaint  and  do  not  know  the  circumstances  of  the 
transactions  of  said  Hopper  and  said  Bigelow  under  said  agreement. 

Notwithstanding  tiie  averment  that  they  are  unable  to  frame  a 
complaint  without  the  examination,  they  have  set  up  in  their  joint 
affidavit  every  fact  necessary  to  be  alleged  in  an  action  for  an  account- 
ing. These  facts  as  alleged,  if  proved  upon  the  trial,  would  require 
an  interlocutory  judgment  compelling  an  accounting.  They  allege 
an  agreement  under  which  a  fiduciary  relation  was  assumed  towards 
them  by  the  proposed  defendants,  the  possession  of  property  by 
reason  of  said  fiduciary  relation  by  the  proposed  defendants,  a  dis- 
position thereof,  a  demand  for  information  and  a  refusal.  It  is  per- 
fectly obvious  that  the  examination  asked  for  is  neither  material  nor 
necessary  to  enable  the  proposed  plaintiffs  to  frame  a  complaint. 

To  allow  the  examination  would  be  to  grant  the  relief  prayed, 
namely,  an  accounting,  before  the  issuance  of  a  summons.  It  would 
compel  the  possible  defendants  in  a  possible  suit  to  account  before 
it  had  been  determined  that  they  were  required  to  account. 

In  Hutchinson  v.  Simpson  (73  App.  Div.  520)  this  court  said : 
"  They  are  in  a  position,  therefore,  to  frame  a  complaint  in  equity 
for  an  accounting.  They  are  not  required  to  allege  with  definite- 
ness  or  certainty  what  the  accounting  will  show.  *  *  *  The 
rule  still  obtains  that  an  examination  may  not  be  had  before  issue 
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joined,  unless  it  be  satisfactorily  shown  timt  it  is  necessary  to  enable 
the  plaintiff  to  frame  his  complaint." 

In  Waitzf  elder  v.  Moses  Sons  <6  Co.  (120  A  pp.  Div.  144) 
we  said  that  ^^Notwithstanding  the  liberal  rnle  as  to  the  examina- 
tion of  parties  before  trial  recently  established  in  this  department 
by  Ooldmark  v.  XT.  S.  Electro- Galvcunizing  Cb.  (Ill  A  pp.  Div. 
526),  and  the  other  cases  in  accordance  therewith,  the  rnle  as  laid 
down  by  snbdivision  4  of  section  872  of  the  Code  of  Civil  Procedure 
and  rnle  82  of  the  General  Rules  of  Practice,  that  the  affidavit  shall 
specify  the  facts  and  circamstances  which  show  that  the  examina- 
tion is  material  and  necessary,  has  not  in  any  way  been  weakened 
or  abrogated." 

In  Boskowitz  v.  Suhhaoher,  No.  1  (121  A  pp.  Div.  878)  we  said: 
"  If  he  has  a  canse  of  action  for  an  accounting  upon  the  theory  that 
appellant  was  a  fiduciary  agent  *  *  ♦  he  needs  no  examina- 
tion to  enable  him  to  frame  a  complaint,  for  general  allegations  of 
tliese  facts  would  be  sufficient." 

In  Pierce  v.  McLaughlin  Real  Esi^iie  Co.  (121  App.  Div.  501)  tlie 
Appellate  Division  of  the  second  department,  Mr.  Justice  Gaynob 
speaking  for  the  unanimous  court,  said  :  "  No  examination  is  neces- 
sary to  frame  a  complaint  for  an  accounting.  If  the  defendant  be 
under  the  duty  to  account  to  the  plaintiff  and  refuses  to  do  so,  *  *  * 
then  all  that  the  plaintiff  needs  to  do  is  to  frame  a  bare  and  lean  com- 
plaint showing  that  he  is  entitled  to  an  accounting.  Then  the  course 
is  to  obtain  an  interlocutory  judgment  that  the  defendant  file  an 
account.  The  practice  following  tliat  is  equally  familiar  to  the 
profession.  The  plaintiff  wants  to  get  the  account  before  he  serves 
a  complaint." 

There  are  certain  fundamental  differences  between  the  examina- 
tion of  an  adverse  party  after  issue  has  been  joined  to  obtain  evi- 
dence for  use  upon  the  trial  to  sustain  a  cause  of  action,  and  the 
examination  of  a  proposed  adverse  party  to  enable  a  person  to 
obtain  information  in  order  to  frame  a  complaint.  Decisions  upon 
applications  for  examinations  to  obtain  evidence  to  bo  used  npon 
the  trial  are  not  necessarily  authoritative  npon  applications  for 
examinations  to  enable  the  framing  of  a  complaint.  The  Ocidmarh 
Ciwtf  (111  App.  Div.  526)  presented  the  question  of  the  examination 
of  the  adverse  party  after  issue  joined  to  be  used  upon  the  trial, 


Digitized  by  VjOOQIC 


Mattse  of  North  Amkbioak  Meboantilb  Agbnoy  Co.    657 


App.  DIt.]  First  Department,  March,  1906. 

and  while  that  case  swept  away  a  mass  of  technical  interpretations 
which  had  ahnost  throttled  the  beneficent  purposes  of  the  statnte, 
nevertheless  this  court  said :  ^^  The  rule  that  the  affidavit  must  state 
the  facts  and  circumstances  to  show  that  the  deposition  of  the  pro- 
posed witness  is  material  and  necessary  to  the  party  making  the 
application,  is  intended  to  prevent  an  abuse  of  the  permission  to 
examine  an  adverse  party,  so  that  a  party  to  an  action  will  not 
be  allowed  to  examine  his  opponents  for  an  ulterior  or  improper 
purpose." 

So  that  where  the  affidavit  discloses  information  sufficient  to  ena- 
ble the  party  to  frame  his  complaint  for  an  accounting,  an  applica- 
tion, which  in  effect  requires  that  accounting  before  issue  joined,  is 
evidently  for  an  ulterior  and  improper  purpose  because  entirely 
unnecessary. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  to  vacate  the  order  for  the 
examination  granted,  with  ten  dollars  costs. 

Patikbson,  p.  J.,  Inobaham,  McLaughlin  and  Soott,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


In  the  Matter  of  the  Application  of  The  Noeth  Amebican  Meb- 
oantilb Agency  Company,  Appellant,  for  a  Writ  of  Mandamus 
Directed  to  William  J.  Kennedy,  Clerk  of  the  Municipal  Court, 
Ninth  District,  Borough  of  Manhattan,  Bespondent. 

First  Department,  March  6, 1908. 

Kuxiicipal  Court,  city  of  New  York— iasuance  of  summons  —  jurisdic- 
tion — mandamus — proper  district. 

The  clerk  of  the  Municipal  Court  of  the  city  of  New  York  is  without  authority 
to  refuse  to  issue  a  summons  after  tender  of  his  fees  because  the  applicant 
refuses  to  inform  him  as  to  his  place  of  residence  or  that  of  the  defendant. 

The  act  of  said  clerk  in  issumg  a  summons  is  purely  ministerial,  not  Judicial, 
and  he  may  he, compelled  to  do  so  by  mandamus. 
An.  Div.— Vol.  CXXIV.        42 
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By  virtue  of  section  25  of  the  Municipal  Court  Act  an  action,  although  not 
brought  in  the  proper  district,  may  nevertheless  be  tried  unless  the  defendant 
upon  joinder  of  issue  demands  its  removal  to  the  proper  district,  and  hence 
a  plaintiff  is  entitled  to  a  summons  whether  or  no  the  venue  be  properly 
laid. 

Appeal  by  the  petitioner,  the  North  American  Mercantile  Agency 
Company,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  tlie  clerk  of  the 
county  of  New  York  on  the  23d  day  of  January,  1908,  denying  the 
petitioner's  application  for  a  peremptory  writ  of  mandamus. 

LouiB  H,  Porter^  for  the  appellant. 

Thomcbs  F,  Nocnian  {Tlieodore  Connoly  with  him  on  the  brief; 
Frauds  K,  Pendleton^  Corporation  Counselj^  for  the  respondent 

Clakkk,  J. : 

This  is  an  appeal  from  a  final  ordei'  of  the  Special  Term  of  the 
Supreme  Court  denying  the  appellant's  application  for  a  writ  of 
peremptory  mandamus  requiring  the  respondent,  as  clerk  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Manhattan, 
ninth  district,  to  issue  a  summons  to  the  petitioner  upon  the  pay- 
ment of  his  legal  fees  therefor.  The  petitioner  is  a  foreign  corpo- 
ration, and  desiring  to  commence  an  action  against  certain  defend- 
ants, Hublein  and  Janousek,  its  attonieys  prepared  a  verified  com- 
plaint, submitted  the  same  to  the  respondent,  as  clerk  of  the 
Municipal  Court,  tendered  him  his  legal  fees  of  one  dollar,  and 
demanded  a  summons.  The  respondent  asked  the  attorney's  clerk, 
who  applied  for  the  summons,  the  residence  of  the  parties,  and  the 
clerk  being  unable  to  give  him  such  information,  or  to  satisfy  liim 
as  to  the  residence  of  the  parties,  the  respondent  refused  to  issue 
the  summons. 

The  respondent  in  his  answering  affidavit  states  as  follows :  '*  I 
further  say  that  I  have  been  instructed  by  several  justices  who  have 
been  presiding  in  the  Municipal  Court,  Borough  of  Manhattan, 
Ninth  District,  not  to  issue  any  summons  unless  the  plaintiff  or  his 
representative  informs  me  where  the  plaintiff  or  the  defendant  resides, 
so  that  I  may  be  informed  whether  the  plaintiff  or  the  defendant,  or 
either  of  them,  resides  in  the  district  or  transacts  business  or  has 
an  agency  there." 
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Section  27  of  the  Municipal  Court  Act  (Laws  of  1902,  chap.  580) 
provides  that  "the  summons  *  *  *  must  be  issued  and  sul>- 
scribed  by  the  clerk  of  the  court  in  the  district  out  of  which  tlie 
same  is  issued,  or  by  liis  assistant  in  the  name  of  such  clerk    *    *    *." 

The  refusal  of  the  clerk  to  issue  the  summons  prevented  the  com. 
mencement  of  the  action  which  the  plaintiff  desired  to  bring  in  the 
Municipal  Court  for  the  ninth  district  in  the  borough  of  Man- 
hattan. The  act  of  the  clerk  in  issuing  tlie  summons  is  purely  min- 
isterial and  not  judicial.  His  refusal  to  issue  the  summons  unless 
informed  of  certain  facts  from  which  he  could  determine  whether 
the  court  of  which  he  was  the  clerk  had  jurisdiction  of  the  action, 
could  only  be  based  upon  the  proposition  that  his  function  in  issu- 
ing the  summons  was  judicial ;  for  tlie  determination  of  whether  a 
given  court  has  jurisdiction  in  a  given  action  is  judicial,  and  not 
ministerial.  The  right  to  determine  such  a  question  has  not  been 
conferred  upon,  and  is  not  possessed  by  the  clerk. 

Absolute  power  to  refuse  jurisdiction  upon  a  question  of  resi- 
dence in  a  particular  district  is  not  conferred  upon  the  court.  Sec- 
tion 25  of  the  Municipal  Court  Act  (as  amd.  by  Laws  of  1904, 
chap.  625)  provides  that  "  An  action  or  proceeding  of  which  the 
Municipal  Court  has  jurisdiction  must  be  brought:  1.  In  a  dis- 
trict in  which  either  the  plaintiff  or  defendant  or  one  of  the 
plaintiffs  or  one  of  the  defendants  resides,  unless  all  the  plain- 
tiffs or  all  the  defendants  reside  out  of  the  city  of  New  York, 
in  which  case  the  action  or  proceeding  may  be  brought  in  said 
court  in  any  district.  *  *  *  3.  By  plaintiffs  not  residing  in 
the  city  of  New  York,  in  the  district  in  which  the  defendant,  or 
one  of  the  defendants  resides,  and  against  a  defendant  or  defendants, 
not  residing  in  said  city,  in  the  district  in  which  the  plaintiff  or  one 
of  the  plaintiffs  resides ;  but  where  all  the  parties  reside  out  of  said 
city,  the  action  may  be  brought  in  any  district.  No  person  who 
shall  have  a  place  in  said  city  for  the  regular  transaction  of  business 
shall  be  deemed  a  nonresident  under  the  provisions  of  this  act. 
4.  If  the  district  in  which  the  action  or  proceeding  is  brought  is 
not  the  proper  district,  the  action  may,-notwitlistanding,  be  tried 
therein,  unless  the  action  is  transferred  to  the  proper  district  before 
trial  upon  demand  of  the  defendant  made  upon  or  before  the 
joinder  of  issue  in  writing  or  in  open  court,  followed  by  the  consent 
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of  the  plaintiff,  given  in  like  manner,  or  tlie  order  of  the  court. 
The  demand  must  specify  the  district  to  which  defendant  requires 
the  action  to  be  transferred.  The  court  must  make  such  order 
when  the  district  in  which  the  action  or  proceeding  is  brought  is 
not  the  proper  district,  as  specified  in  this  section  or  the  next  one, 
if  such  demand  be  made.-' 

It  seems  clear  from  the  provisions  above  cited  that  if  the  action 
is  brought  in  a  district  which  is  not  the  pix>per  one,  the  action  msy 
nevertheless  be  tried  there  unless  the  defendant  upon  the  joinder 
of  issae  demands  its  removal  to  the  proper  district.  If  no  demand 
is  made  the  court  has  jurisdiction  to  try  the  action.  A  privilege  is 
granted  to  the  defendant,  of  which  ho  may  avail  himself  or  not,  as 
he  will. 

In  Department  of  Health  v.  Halpin  (40  Misc.  Rep.  243)  the 
Municipal  Court  had  dismissed  the  action,  although  the  defendant 
did  not  appear  on  the  return  day  of  the  summons  or  on  the  trial, 
upon  the  ground  that  the  court  did  not  have  jurisdiction,  that  sec- 
tion 25  of  the  Municipal  Court  Act  was  mandatory  and  that  the 
action  must  be  brought  in  the  district  where  the  violation  occurred, 
notwithstanding  the  fact  that  the  defendant  did  not  appear  and  ask 
to  have  the  case  removed  to  that  district.  The  Appellate  Term  in 
this  department  reversed  the  court  below,  stating:  *^ The  exceptions 
stated  in  subdivisions  4  and  5  indicate  that  the  word  ^  must'  in  tliis 
section  is  not  mandatory,  in  the  sense  of  taking  away  jurisdiction 
from  a  court  other  than  the  one  specified  thei*ein  as  the  place  of  trial, 
but  it  is  used  simply  for  the  purpose  of  giving  the  defendant  who  is 
being  sued  in  a  wrong  district,  the  absolute  right  of  removal  if  he 
makes  his  demand  at  the  proper  time  and  in  the  proper  way. 
*  *  *  In  order,  however,  to  assert  this  right,  he  must  appear 
and  make  the  demand,  or  if  he  fails  to  appear,  his  right  to  removal 
is  lost,  and  the  court  where  the  action  is  brought  has  jurisdiction  to 
proceed,"  citing  Barker  v.  Archer  (49  App.  Div.  80),  where  tlie 
Appellate  Division  in  the  second  department  said :  "  It  is  conceded 
the  defendant  raised  no  objection  to  the  venue.  We  are  of  opinion 
that  the  question  cannot  be  raised  upon  this  appeal.  The  defendant 
must  be  deemed  to  have  waived  his  right  in  respect  to  the  district 
in  which  the  action  should  be  tried,  by  not  availing  himself  of  the 
provisions  of  the  statute." 
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If,  then,  as  appears  from  the  foregoing  considerations,  the  court 
has  jurisdiction  to  proceed  in  an  action  brought  in  the  wrong  district 
liuless  the  defendant  has  exercised  the  privilege  of  removal  to  the 
proper  district,  it  is  perfectly  obvious  that  the  purely  ministerial 
officer  charged  with  the  duty  of  issuing  a  summons  upon  the  pre- 
sentation of  a  verified  complaint  and  his  legal  fees,  is  not  empowered 
to  determine  whether  or  not  he  will  issue  such  summons  upon  his 
determination  whether  or  not  the  court  of  which  he  is  clerk  has 
jurisdiction  of  the  action.  Mandamus  is  a  proper  remedy  when  a 
ministerial  officer  refuses  to  perform  his  duty. 

It  follows,  therefore,  that  the  order  appealed  from  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  writ 
issued,  with  fifty  dollars  costs  to  the  appellant. 

Pattkbson,  p.  J.,  Inqraham,  McLaughlin  and  Soott,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  fifty  dollars  costs. 


John  Stapleton,  Appellant,  v.  Mazib  N.  La  Shellb,  as  Executrix, 
ete.,  of  EiBKB  La  Shellb,  Deceased,  Bespondent.    (No.  3.) 

First  Department,  March  6,  1908. 
Bepoftition  — >  departure  of  witness  from  State  —  statute  construecL 

The  provisions  of  sections  871  and  872  of  the  Code  of  Civil  Procedure,  allowing 
the  taking  of  testimony  of  a  witness  not  a  party  who  is  shown  to  he  ahout  io 
depart  from  the  State,  etc.,  is  hnsed  upon  the  possihility  that  the  witness  will 
not  he  available  at  the  time  of  trial.  If  he  be  available  at  that  date  he  must 
be  produced  by  subpcena.  and  his  deposition  cannot  be  read. 

Aji  application  for  the  examination  of  a  witness  who  is  about  to  depart  from  the 
State  on  a  theatrical  tour  should  not  be  denied  merely  because  his  route  has 
been  mapped  out,  if  it  be  uncertain  whether  he  will  be  in  this  State  at  the 
time  of  trial.  Under  such  circumstances  it  would  be  unreasonable  to  require 
the  moving  party  to  take  the  evidence  in  some  distaht  State  by  commission. 

Appeal  by  tlie  plaintiff,  John  Stapleton,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
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in  tlie  office  of  the  clerk  of  the  county  of  New  York  on  the  24th 
day  of  June,  1907. 

Benno  Loewy^  for  the  appellant. 

Joseph  E.  freeman  of  counsel  [Stover^  Hall  i&  Freeman\  for 
the  respondent. 

Clarke,  J. : 

This  is  an  appeal  from  an  order  vacating  an  order  for  the  exam- 
ination of  a  witness  before  trial.  Section  871  of  the  Code  of  Civil 
Procedure  provides  that  "  tlie  deposition  of  a  person  not  a  party, 
whose  testimony  is  material  and  necessary  to  a  party  to  an  action 
pending  in  a  court  of  record,  *  *  *  may  also  be  taken  as  pie- 
scribed  in  this  article.^  Section  872  provides  that  the  affidavit  to 
be  presented  to  the  judge  should,  among  other  things,  set  forth  as 
follows ;  "  5.  If  an  action  is  pending,  that  the  person  to  be  exam- 
ined is  about  to  depart  from  the  State,  or  that  he  is  so  sick  or 
infirm,  as  to  afford  reasonable  ground  to  believe  that  he  will  not  be 
able  to  attend  the  trial ;  or  that  any  other  special  circumstances 
exist,  which  render  it  proper  that  he  should  be  examined  as  pre- 
scribed in  this  article.  *  *  *  7.  Any  other  fact  necessary  to 
show  that  the  case  comes  within  one  of  the  two  last  sections." 

The  affidavits  presented  upon  the  application  for  the  order  for 
the  examination  complied  with  the  technical  requirements  of  the 
Code  and  the  rules,*  and  set  up  that  the  witness,  whose  testimony 
was  desired  to  be  taken  de  bene  esae^  was  about  to  leave  the  city  of 
New  York  for  the  west ;  that  it  was  impossible  to  determine  for  any 
length  of  time  in  advance  where  said  witness  would  beat  any  given 
date,  impossible  to  determine  when  the  case  would  be  reached  for 
trial,  and  impossible  to  state  whether  or  not  the  witness  would  be 
in  the  city  of  New  York  at  the  time  of  the  trial  of  the  action. 
The  learned  court,  in  its  order  vacating  the  order  which  had  been 
granted  for  the  examination,  stated :  "  It  appearing  by  the  state- 
ment of  said  Cornelias  Gardiner  in  open  court  and  before  me  npon 
said  motion,  that  said  Gardiner  has  a  fixed  and  determined  ronte 
made  out  for  him  by  which  his  whereabouts  during  various  times 

♦See  General  Rules  of  Practice,  rule  82.— [Rbp. 
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can  be  determined,  and  his  whereabouts  from  time  to  time  actually 
known,  the  said  statement  being  unchallenged  and  uncontradicted, 
and  it  appearing  that  said  order  was  improvidently  and  improperly 
granted,"  the  same  was  vacated  and  set  aside. 

The  ground  upon  which  the  order  was  vacated,  as  stated  in  the 
order  itself,  was  not  sufficient  warrant  for  the  action  of  the  court. 
The  provisions  of  law  providing  for  the  taking  of  testimony  and  the 
perpetuation  of  the  same  are  based  upon  the  possibility  that  the 
witness  will  not  be  available  at  the  time  of  the  trial.  If  he  is  old 
and  infirm,  or  sick  or  a  non-resident  temporarily  within  the  State, 
or  a  resident  about  to  go  beyond  the  State,  his  deposition  may  be 
taken  in  the  interests  of  justice.  If  he  is  available  upon  the  trial, 
if  he  can  be  reached  by  subpoena, *he  must  be  produced  and  the 
deposition  may  not  be  read,  and,  therefore,  no  possible  harm  can  be 
done  to  the  opposite  side ;  if,  however,  when  the  trial  does  take 
place  the  anticipated  contingency  which  authorized  the  taking  of  the 
deposition  has  happened,  and  the  attendance  of  the  witness  can- 
not be  compelled,  then  the  beneficent  purpose  of  the  statute  is 
realized. 

In  the  particular  case  at  bar,  upon  other  appeals  involving  the 
takmg  of  testimony  upon  commission,  this  court  has  expressed  the 
opinion  that  in  view  of  the  nature  of  the  controversy,  namely,  a  suit 
brought  against  an  executrix  based  upon  an  alleged  oral  contract 
with  the  decedent,  of  which,  in  the  nature  of  things,  she  could  not 
be  expected  to  have  personal  knowledge,  a  provision  for  an  oral 
cross-examination  of  the  witnesses  to  be  examined  upon  said  com- 
missions by  the  plain tiflE  would  have  been  proper.  (See  Stapleton 
V.  La  Shelle,  No.  1,  124  App.  Div.  333 ;  Id.  No.  S,  Id.  335.) 

Jf  this  order  had  not  been  vacated  the  testimony  of  tliis  witness 
would  have  been  taken  before  a  justice  of  the  court  in  the  court- 
house in  the  city  of  New  York,  and  full  opportunity  would  have 
been  given  for  such  oral  cross-examination.  When  we  take  into 
consideration  the  uncertainty  of  the  date  of  trial,  coupled  with  the 
exigencies  of  the  theatrical  profession  which  require  its  members  to 
travel  throughout  the  United  States,  the  vacation  of  an  order  made 
upon  proper  papers  and  for  good  reason  for  an  examination  de  iene 
esse^  does  not  commend  itself  to  us  as  in  the  interests  of  justice. 
Under  such  circumstances  to  require  in  lieu  of  such  examination 
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tlie  taking  of  the  evidence  in  some  distant  State  by  commission 
seems  unreasonable. 

Tiie  order  appealed  from  should,  therefore,  be  reversed,  with 
ten  dollars  costs  and  disbursements  to  the  appellant,  and  the  motion 
denied,  with  ten  dollars  costs. 

Patteeson,  p.  J.,  Ingraham,  McLaughlin,  and  Soorr,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  York,  Appellant,  v,  George  B. 

McClellan,  Respondent,  Impleaded  with  William  R.  Hearst, 

Defendant. 

First  Department,  March  6,  1908. 

Trial  —  special  jury  ordered  —  appeal  —  power  of  Appellate  Diviuon  to 
grant  relief  under  general  prayer. 

An  action  involving  the  validity  of  the  election  of  the  mayor  of  the  citj  of  New 
York  and  turning  upon  questions  of  fact  is  of  such  grave  importance  that  it 
should  be  tried  before  a  special  jury  under  the  provisions  of  chapter  602  of  the 
Laws  of  1901,  as  amended  by  chapter  458  of  the  Laws  of  1904,  rather  tlian 
before  a  struck  jury. 

Where  a  notice  of  motion  for  an  order  for  a  struck  jury  asks  for  "such  otlier and 
further  relief  as  to  the  court  may  seem  Just,"  the  Appellate  Division  may  order 
a  trial  before  a  special  jury  without  remitting  the  case  to  the  Special  Term. 

Appeal  by  the  plaintiff,  Tlie  People  of  the  State  of  New  York, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Tenn  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  Y'ork  on  the  25th  day  of  January,  1908,  granting  the  motion 
of  tlie  defendant  George  B.  McClellan  that  the  issues  be  tried  by  a 
struck  jury. 

Clarence  J.  Sheam^  for  the  appellant. 

Migene  Lamh  Richards^  Jr.^  for  the  respondent. 

Per  Curiam: 

This  is,  as  was  well  said  by  the  court  below,  a  case  of  the  gravest 
importance.     Not  only  does  it  involve  the  title  to  the  principal 
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administrative  oiiice  of  the  city,  bat  it  is  quite  probable  that  its 
decision  will  turn  upon  questions  of  fact.  For  these  reasons  it  is 
proper  that  it  should  be  tried  before  a  jury  specially  selected.  We 
consider,  however,  that  an  impartial  and  satisfactory  jury  can  be 
more  surely  and  speedily  obtained  by  a  resort  to  the  special  jury 
panel  provided  for  by  chapter  602  of  the  Laws  of  1901,  as  amended 
by  chapter  458  of  the  Laws  of  1904,  than  by  an  attempt  to  procure 
a  struck  jury.  {Jerome  v.  JV^ew  York  Evening  Journal  Puh.  Co,^ 
124  App.  Div.  372.)  The  notice  of  motion  asked  for  an  order  for 
a  struck  jury,  and  ''  for  such  other  and  further  relief  as  to  the  court 
may  seem  just."  It  is  unnecessary,  therefore,  to  send  the  case  back 
to  the  Special  Term. 

The  order  apjKjaled  from  will,  therefore,  be  modified,  without 
costs,  so  as  to  direct  that  the  trial  be  had  before  a  jury  to  be  drawn 
from  the  special  jury  list.  The  number  of  jurors,  the  time  when 
the  drawing  shall  take  place,  and  the  term  of  the  court  and  the  par- 
ticular day  of  the  term  when  such  special  jury  must  attend  will  be 
fixed  by  the  order  to  be  entered  hereon,  which  must  be  settled  on 
notice. 

Present  —  Pattebson,  P.  J.,  Inobaham,  McLaughlin,  Clabkk 
and  Scott,  JJ. 

Order  modified  as  directed  in  opinion,  without  costs ;  order  to  be 
entered  as  therein  indicated.     Settle  order  on  notice. 


Ernest  M.  Burbow,  Appellant,  i),  Theodobe  Maboeau,  Respond- 
ent, Impleaded  with  Otto  Sabony  Company,  Photogbaphebs, 

Defendant. 

First  Department,  March  6,  1908. 

Trade  mark  —  successive  assignments  of  trade  name  by  executor  —  unfair 
competition —use  of  trade  name  enjoined. 

One  Otto  Sarony,  being  executor  of  Napoleon  Sarony,  who,  prior  to  his  death  had 
conducted  a  widely  known  photographic  establishment  under  the  trade  mark 
"Sarony,"  sold  said  business  together  with  the  trade  mark  and  good  will,  the 
same  passing  to  the  plaintiff  by  mesne  assignments.  Thereafter  said  executor, 
f  n  consideration  of  a  promise  by  the  defendant  Marceau  to  issue  to  him  one 
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share  of  stock  of  a  corporation  to  be  organized  by  the  defendant,  covenanted 
to  allow  him  to  bestow  upon  such  corporation  all  or  any  part  of  his  said  name 
*•  Sarony  *  and  thereupon  the  corporation  was  organized  under  the  name  **  Otto 
Barony  Company,  Photographers,"  and  engaged  in  the  business  of  makiog 
photographic  portraits  in  the  immediate  vicinity  of  the  place  where  the  plaintiff's 
business  was  conducted. 

In  an  action  to  enjoin  the  defendant  and  the  corporation  organized  by  him  from 
using  the  name  "Sarony,"  tlie  complaint  in  addition  to  the  facts  aforemid 
alleged  that  the  use  of  said  name  was  unlawful  and  calculated  to  deceive  the 
public,  etc.     On  demurrer  to  the  complaint, 

Held,  that  a  cause  of  action  based  upon  unfair  competition  in  business  was 
stated; 

That  as  the  defendant  Marccau  had  organized  the  corporation  and  owned  sub- 
stantially all  of  il^  capital  stock  and  was  actually  carrying  on  the  business  as 
president,  he  was  properly  joined  with  the  corporation  as  a  party  defendant 

Appeal  by  the  plaintiff,  Ernest  M.  Burrow,  from  an  interlocn- 
tory  judgment  of  the  Supremo  Court  in  favor  of  the  defendant 
Marceau,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  25th  day  of  October,  1907,  upon  the  decision  of  tlie 
court,  rendered  after  a  trial  at  the  New  York  Special  Term,  sustain- 
ing the  said  defendant's  demurrer  to  the  complaint. 

Yorhi  Alle7i^  for  the  appellant. 

Maurice  Goodtaan^  for  the  respondent. 

Ingraham,  J. : 

The  complaint  alleges  that  one  Napoleon  Sarony  prior  to  the 
9th  of  November,  1896,  was  engaged  in  the  business  under  the  trade 
name  of  *'  Sarony  "  of  taking,  making  and  vending  photographic 
portraits  for  compensation,  and  that  his  work  became  widely  and 
most  favorably  known  in  the  community  and  enjoyed  the  highest 
artistic  reputation  ;  tliat  in  consequence  thereof  tlie  said  Sarony  had 
established  an  extensive  and  highly  profitable  patronage  and  busi- 
ness from  the  public  at  large  of  very  great  commercial  value,  and  the 
trade  name  "  Sarony  "  had  become  known  far  and  wide  as  the  symbol 
of  photographic  portraiture  by  said  Napoleon  Sarony,  and  was 
widely  and  extensively  advertised  ;  that  on  the  9th  day  of  Novem- 
ber, 1896,  the  said  Sarony  died  ;  tliat  his  last  will  and  testament  was 
admitted  to  probate  by  the  surrogate  and  letters  testamentary  were 
issued  to  his  executor,  Otto  Sarony;   that  the  said  Otto  Sarony, 
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as  executor  of  the  last  will  and  testament  of  Napoleon  Sarony, 
on  or  about  the  7th  day  of  October,  1898,  for  a  valuable  considera- 
tion, sold  to  one  John   F.   Burrow  this  photogmphic    business 
established  by  the  said  Napoleon  Sarony,  together  with  the  trade 
mark  "  Sarony  "  and  the  good  will  of  said  photographic  business,  and 
tliat  said  John  F.  Burrow  duly  filed  the  certificate  required  by  law*  to 
enable  him  to  lawfully  transact  said  business  under  said  trade  name 
of  "Sarony,"  and  thereafter  he  continued  said  business  under  that 
name  nntil  he  assigned  his  right  to  the  plaintiff,  who,  since  the  assign- 
ment thereof,  has  duly  continued  the  same  business  under  the  same 
name;  that  subsequently,  Otto  Sarony,  the  executor  of  Napoleon 
Sarony,  and  who  as  executor  liad  transferred  this  trade  mark  and 
business  and  the  right  to  use  the  name  "  Sarony  "  to  the  plaintiff's 
assignor,  entered  into  an  agreement  with  the  defendant  Marceau, 
who  was  then  engaged  in  the  business  of  taking,  making  and  vend- 
ing photographic  portraits  in  the  city  of  New  York,  whereby  said 
Otto  Sarony,  in  consideration  of  the  promise  by  the  said  Marceau 
to  issue  to  him  one  share  of  stock  of  a  corporation  to  be  organized 
by  said  Marceau  for  the  carrying  on  of  the  business  of  photographic 
portraiture  for  his  own  benefit,  covenanted  to  allow  the  defendant 
Marceau  to  bestow  upon  such  corporation  all  or  any  part  of  his  said 
name  "  Sarony,"  and  that  thereupon  the  said  Marceau  organized 
the  defendant  corporation,  the  "  Otto  Sarony  Company,  Pliotogra- 
phers,"  under  the  laws  of  the  State  of  New  York,  and  issued  to  said 
Otto  Sarony  said  one  share  of  stock  of  the  corporation,  and  to  him- 
self, the  said  Theodore  Marceau,  all  or  substantially  all  of  the  balance 
of  stock  of  the  said  corporation ;  that  subsequently  the  defendant 
Marceau  caused  the  defendant  corporation  to  engage  in  the  busi- 
ness of  taking  and  making  photographic  portraits  in  the  immediate 
vicinity  of  the  plaintiff's  business  under  the  name  of  "  Otto  Sarony 
Company,  Photographers ; "  that  such  use  by  the  defendant  cor- 
poration of  the  word  "  Sarony "  in  connection  with  the  title  and 
business  of  the  said  defendant  corporation  is  unlawful  and  calcu- 
lated to  deceive  the  public  and  especially  persons  desiring  photo- 
graphic portraiture,  and  actually  has  misled  and  does  and  will,  if 
persisted  in,  continue  to  mislead  the  public  and  large  numbers  of 


*  See  Penal  Code,  §  363b,  added  by  Laws  of  1900,  chap.  216.—  [Rep, 
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persons  to  patronize  the  defendant  comimny  in  the  belief  that  they 
are  patronizing  the  Buccessor  to  the  business  of  Napoleon  Sarony. 
And  the  relief  demanded  is  that  the  defendant  be  enjoined  and 
restrained  from  in  any  way  making  use  of  the  word  *^  Saron j,"  and 
taking,  making  or  vending  photographic  portraits  nnder  any  name 
witli  the  word  "  Sarony  '*  therein  included,  and  from  carrying  on  or 
doing  any  photographic  business  under  the  name  "  Sarony." 

i  think  this  complaint  sets  forth  a  good  cause  of  action,  based  as 
it  is  upon  unfair  competition  in  business.  There  can  be  no  ques- 
tion, under  these  facts  alleged,  but  that  Napoleon  Sarony  when 
he  died  had  established  a  business  to  which  there  was^a  good  will 
attached,  which  included  the  use  of  the  name  ^^  Sarony,"  and  which 
became  an  asset  of  his  estate.  His  executor,  Otto  Sarony,  trans- 
ferred that  to  the  plaintiff's  assignor,  and  the  estate  received,  it 
must  be  assumed,  the  value  of  the  use  of  the  name  '^  Sarony"  as  a 
trade  mark.  The  plaintiff,  therefore,  acquired  the  property  right 
to  use  the  name  ^'  Sarony  "  as  a  part  of  his  business.  It  was  a  right 
attached  to  his  business  which  he  had  purchased,  and  he  is  entitled 
to  be  protected  in  the  enjoyment  of  that  property  as  against  any 
one  using  the  name  "  Sarony  "  without  authority.  The  defendant 
Marceau  then  procured  from  the  executor  of  Napoleon  Sarony  an 
agreement  authorizing  him  to  use  the  name  ''  Sarony  "  in  the  busi- 
ness of  making  photographs.  The  object  of  this  transaction  is  per- 
fectly apparent.  It  was  not  an  attempt  of  a  man  to  tmnsact  busi- 
ness in  his  own  name,  or  to  transfer  to  another  the  good  will  of  an 
established  business.  Otto  Sarony  did  not  intend  to  go  into  busi- 
ness using  his  own  name,  and  defendant  Marceau  was  in  the  photo- 
graphic business.  Marceau,  not  satisfied  with  doing  business  nnder 
his  own  name,  wislied  to  conduct  it  under  the  name  of  ^^  Sarony," 
and  the  only  object  he  could  have  was  thus  to  secure  some  of  tlie 
business  of  the  plaintiff.  The  executor  of  Napoleon  Sarony,  having 
got  all  he  could  from  the  plaintiff's  assignor  for  the  use  of  the 
name,  seemed  to  have  no  objection  to  selling  again  to  another  tlie 
same  right,  which  would  necessarily  seriously  impair  or  tend  to 
destroy  what  he  had  sold  as  executor  to  the  plaintiff's  assignor ;  and 
the  desire  of  the  defendant  Marceau  to  acquire  the  right  to  use  tlie 
name  could  only  he  for  the  purpose  of  getting  away  from  the  plain- 
tiff or  his  assignor  tlie  benefit  which  had  accrued  to  them  by  reason 
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of  the  parchase  of  the  right  to  use  tlie  name  of  ^'  Saroiij  "  as  taker 
or  maker  of  photographic  portraits.     "Sarony"  meant  nothing 
except  80  far  as'it  represented  the  reputation  or  skill  and  artistic 
merit  of  the  business  transacted  nnder  that  name.     It  was  a  fraud 
if  the  defendant  represented  that  this  company  was  either  tlie  suc- 
cessor of  the  business  and  metiiods  established  by  Napoleon  Sarony, 
or  that  any  member  of  the  Sarony  family  had  any  connection  with  it. 
It  was  a  fraud  upon  the  plaintiff,  in  that  by  the  use  of  the  name 
''  Sarony "  it  indicated  that  the  Sarony  who  had  established  the 
business  known  to  the  public  as  Sarony 's  photographic  establish- 
ment was  connected  with  it ;  and  it  was  a  fraud  for  Otto  Sarony 
to  make  such  an  agreement  with  the  defendant  Marcean  when  he 
kid  transferred  the  right  to  use  the  name  of  Sarony  with  the  busi- 
ness established  by  Napoleon  Sarony  and  liad  received  considera- 
tion therefor.     As  I  understand  it,  there  is  no  hard  and  fast  rule  by 
which  it  can  be  determined  when  the  court  will  interfere  by  injunc- 
tion to  prevent  what  is  practically  a  fraud  upon  a  person  engaged 
in  business  by  the  unfair  methods  of  competition.      Each  case 
must  depend  upon  its  own  facts,  but  where  it  is  clearly  estab- 
lished that  an   attempt  is  being  made  by  one  peraon  to  get  the 
business  of  another  by  any  means  that  involves  fraud  or  deceit,  a 
court  of  equity  will  protect  the  lionest  trader  and  restrain  a  dishon- 
est one  from  carrying  out  his  scheme.     I  think  the   defendant 
Marcean  is  a  proper  party  defendant.     He  made  the  contract  with 
Otto  Sarony.    He  organized  the  company  and  received  substantially 
all  its  capital  stock,  and  now  as  president  of  the  company  he  is 
actually  carrying  on  the  business.     It  is  proper  to  enjoin  him  from 
acting  nnder  the  agreement  that  he  obtained  from  Otto  Sarony,  as 
well  as  the  company  which  is  also  acting  under  that  contract. 

I  think^  therefore,  the  judgment  should  be  reversed,  with  costs, 
the  demurrer  overruled,  with  costs,  with  leave  to  the  defendant  to 
withdraw  the  demurrer  and  to  answer. 

Patterson,  P.  J.,  McLaughlin,  Clabkb  and  Soott,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with 
coetB,  with  leave  to  defendant  to  withdraw  demurrer  and  to  answer 
ou  payment  of  costs. 
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John  G.  Cabruth,  Doing  Business  as  John  G.  Cabruth  &  Com- 
pany, Appellant,  v,  IsifAc  A.  Rosenthal  and  Henry  Rosenthal, 
Copartners,  Doing  Business  as  I.  &  II.  Rosenthal,  Respondents. 

First  Department,  March  6,  1908. 

Practice  —  motion  to  open  defkult  —  laclxes. 

Motion  to  open  a  judgment  taken  by  default  denied  because  of  the  unexcused 
failure  of  the  defendant  to  appear  at  trial  after  notice  that  the  case  had  been 
many  days  upon  the  special  calendar  marked  for  trial,  etc. 

Appeal  by  the  plaintiff,  John  G.  Carrnth,  doing  business  as  John 
G.  Carruth  &  Company,  from  an  order  of  tlie  Supreme  Court,  made 
at  the  New  York  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  23d  day  of  January, 
1908,  opening  the  defendants'  default. 

Walter  S.  Newhotcsey  for  the  appellant. 

W.  M.  Seahuryy  for  the  respondents. 

Inoraham,  J. : 

This  action  was  brought  to  recover  the  damages  sustained  by 
defendants'  refusal  to  accept  certain  goods,  wares  and  merchandise 
manufactured  by  the  plaintiff  for  the  defendants  under  a  contract,  a 
part  of  the  goods  having  been  delivered  to  and  accepted  and 
retained  by  the  defendants.  Tlie  answer  is  a  general  denial  of 
the  material  allegations  of  the  complaint.  The  action  was  placed 
upon  the  special  calendar  and  called  for  trial  in  Part  2  on  Decem- 
ber 11,  1907.  At  that  time  the  defendants'  attorney  appeared 
and  stated  that  the  counsel  who  had  been  retained  to  try  the 
case  was  absent  on  his  wedding  trip,  and  by  this  excnse  secured 
an  adjournment  until  December  nineteenth.  When  the  case 
appeared  on  the  calendar  on  December  nineteenth  it  was  marked 
ready  and  passed  for  the  day.  It  was  also  marked  ready  and 
passed  for  the  day  on  December  twentieth  and  December  twenfy- 
third.    On  January  6, 1908,  the  case  was  again  marked  ready  and 
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passed  for  the  day.     On  January  seventh,  when  the  case  was  called 
the  defendants'  attorney  for  the  first  time  stated  that  Mr.  Steoer 
bad  been  retained  as  coansel  for  the  defendants  and  that  he  was 
actually  engaged  in  Part  15  in  the  trial  of  a  case.     On  January 
eighth  the  case  being  again  called  the  justice  presiding  stated  that 
he  would  hold  the  case  subject  to  Mr.  Stener's  engagement  under 
the  rule  for  three  days,  that  is  for  the  seventh,  eighth  and  ninth, 
and  the  case  was  passed  for  these  three  days.     On  January  ninth 
the  case  was  again  marked  ready  and  passed  subject  to  Mr.  Steuer's 
engagement.     On  January  tenth  Mr.  Steuer  being  still  engaged  in 
the  trial  of  another  case,  the  plaintiffs  attorney  consented  to  the 
case  being  passed  until  Monday,  January  tliirteenth,  at  the  same 
time  calling  the  attention  of  the  trial  justice  to  the  fact  that  the 
case  had  already  been  held  for  more  than  four  days  subject  to  Mr. 
Stener's  engagement  and  that  the  plaintiff  would  insist  upon  the 
trial  of  the  case  on  January  thirteenth.     The  trial  justice  then 
stated  that  he  would  hold  the  case  no  longer  than  January  thirteenth 
and  if  Mr.  Steuer  was  engaged  on  that  day  the  defendants  would 
have  to  obtain  other  counsel.     In  answer  to  that  the  defendants' 
attorney  stated  to  the  plaintiffs  attorney  that  Mr.  Steuer  would 
positively  be  ready  to  try  the  case  on  January  thirteenth.     Relying 
on  that  notice  the  plaintiff  procured  the  attendance  of  his  witnesses 
in  court  on  January  thirteenth,  some  of  them  from  Philadelphia. 
On  Monday,  January  thirteenth,  plaintiff  answered  ready  when  the 
case  was  called  but  defendants'   attorney  again  stated  that  Mr. 
Steuer  was  engaged  and  requested  a  further  adjournment.     The 
trial  justice  called  the  attention  of  the  defendants'  attorney  to  the 
fact  that  he  had  stated  that  the  case  must  be  tried  on  that  day  and 
that  if  Mr.  Steuer  was  engaged  the  defendants  must  obtain  other 
counsel     The  defendants'  attorney  then  said  that  he  would  try  the 
case  himself  and  tlie  case  was  marked  ready.     When,  however,  the 
case  was  called  for  trial  neither  the  defendants  nor  their  attorney  or 
counsel  were  in  court  and  the  trial  justice  directed  plaintiffs  attor- 
ney to  proceed  with  the  case  and  plaintiff  took  an  inquest.     A 
motion  was  then  made  to  open  this  default  on  an  affidavit  of  Mr. 
Steuer,  the  defendants'  counsel,  who  stated  that  on  the  6th  day  of 
January,  1908,  he  was  engaged  to  enter  upon  the  trial  of  a  case  in 
Part  15  of  the  court  and  that  he  had  been  continuously  engaged  in 
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tliat  trial.  It  will  be  noticed  that  Mr.  Steuer's  engagement  com- 
menced on  January  6,  1908,  when  thiB  case  had  been  npon  the  day 
calendar  continuously  from  Decembei;  19, 1907.  No  reason  was  stated 
why  the  defendants'  attorney  could  not  have  gone  on  with  the  trial  of 
the  case  or  why  the  defendants  could  not  have  obtained  other  counsel. 
The  facts  upon  which  the  application  to  open  the  default  was  pre- 
sented were  that  after  the  case  had  been  upon  the  calendar  for  several 
days  and  marked  ready  Mr.  Steuer  was  retained  as  counsel  for  defend- 
ants and  then  commenced  the  trial  of  another  case,  and  for  that  reason 
and  directly  in  the  face  of  a  definite  notice  from  the  trial  justice  that 
the  case  would  not  be  held  after  January  thirteenth  on  account  of 
his  engagements,  tlie  defendants  and  their  attorney  and  counsel  inten- 
tionally absented  themselves  from  the  court  room  and  allowed  an 
inquest  to  be  taken.  Thus,  entirely  disregarding  the  notice  of  the 
trial  justice  and  entirely  disregarding  the  rules  of  the  court,  without 
the  slightest  excuse  for  not  obeying  the  direction  of  the  court  to 
obtain  other  counsel,  the  defendants  make  this  application  to  open 
the  default. 

Kules  have  been  prescril)ed  to  govern  the  trial  of  cases.  Bj 
rule  5  of  the  Rules  for  the  Eegulation  of  the  Trial  Terms  of 
the  Supreme  Court  in  the  First  Judicial  District  and  to  regu- 
late the  calendar  practice  therein,  a  special  calendar  for  the  trial 
of  short  causes  is  provided,  the  object  of  which  is  to  facilitate 
the  prompt  disposition  of  such  cases.  And  by  rule  8  of  the  Trial 
Term  rules  it  is  provided  that  ^^in  no  event  shall  a  cause  on  the  day 
calendar  be  passed  from  day  to  day,  on  account  of  the  engagement 
of  counsel,  for  more  than  three  days."  In  this  case  tiiis  rule  was 
expressly  disregarded  without  the  slightest  excuse  being  offered 
and  the  direction  of  the  trial  justice  that  the  rule  must  be  observed 
treated  with  most  flagrant  disrespect  And  upon  the  motion  to 
open  the  default  no  excuse  is  shown ;  no  inability  of  the  defend- 
ants to  retain  other  counsel ;  there  is  only  presented  the  affidavit  of 
the  counsel  who  had  thus  disregarded  the  rule  and  the  direction  of 
the  court  which  merely  states  that  he  was  engaged  and,  therefore, 
asks  the  eourt  to  set  aside  the  ruling  of  the  trial  justice  enforcing 
the  rule.  If  these  rules  are  to  receive  any  consideration  certainly 
such  proceedings  cannot  be  tolerated.  Upon  a  statement  by  coun- 
sel that  he  had  violated  the  rule  and  the  direction  of  the  trial 
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justice  in  relation  to  a  case  on  the  calendar,  without  the  slightest 
excuse  and  withont  any  reason  why  the  direction  of  the  trial  justice 
could  not  be  followed,  presenting  no  reason  why  an  attempt  at 
least  was  not  made  to  comply  with  the  rules  and  the  direction  of  the 
trial  justice,  a  default  is  sought  to  be  set  aside.  It  would  be  much 
better  to  abrogate  all  rales  and  allow  counsel  to  regulate  all  the 
judicial  proceedings  according  to  their  whim  or  caprice.  While 
the  courts  have  been  quite  reluctant  to  hold  defaults  and  thus  sub- 
ject clients  to  liability  because  of  the  default  of  their  attorneys,  it 
seems  to  me  that  there  must  be  a  limit  and  tliat  limit  is  reached 
when  a  flagrant  disregard  of  the  directions  of  a  trial  justice  is  shown 
without  the  lightest  excuse  and  where  there  is  nothing  to  show  that 
the  slightest  effort  was  made  to  follow  the  directions  of  the  justice 
presiding  at  the  Trial  Term.  This  is  especially  so  where  it  does  not 
appear  that  the  client  did  not  entirely  understand  the  situation. 
Here  there  is  no  evidence  to  show  that  the  defendants  ever  really 
intended  to  try  the  case ;  that  they  ever  prepared  for  trial  or  had 
their  witnesses  in  court,  or  in  fact  did  anything.  The  only  evi- 
dence is  tliat  a  counsel  who  had  been  retaiued  to  try  the  case  was 
engaged  in  the  trial  of  another  case,  and  so  far  as  appears  neither 
the  defendants'  attorney  nor  the  defendants  made  the  slightest  effort 
to  comply  with  the  directions  of  the  trial  justice  to  engage  other 
counsel  or  that  other  counsel  could  not  have  been  engaged  and 
could  not  have  satisfactorily  tried  the  case  on  January  tiiirteenth. 

Upon  the  undisputed  evidence  before  the  court  at  Special  Term 
it  is  very  doubtful  whether  these  defendants  had  any  defense. 
Letters  were  introduced  from  the  defendants  which  tended  to  show 
that  they  made  the  contract  and  also  broke  it.  Their  answer  sets 
up  no  counterclaim  or  offset  and  on  the  pleadings  it  would  appear 
from  these  undisputed  letters  that  the  plaintiff  was  entitled  to 
recover.  But,  however  that  may  be,  I  think  upon  these  papers 
presented  there  was  no  possible  excuse  offered  to  the  court  at  Special 
Term  for  the  disregard  by  the  defendants  and  their  attorney  and 
counsel  of  the  rules  established  for  the  regulation  of  the  Trial 
Terms  and  the  direction  of  the  trial  justice  in  relation  to  the  trial 
of  this  action  on  Monday,  January  13,  1908,  and  that  under  those 
circumstances  the  motion  should  not  have  been  granted. 
App.  Div.— Vol.  OXXIV.        48 
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It  follows  that  the  order  appealed  from  should  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the /motion  to  open  the 
default  denied,  with  ten  dollars  costs. 

Patterson,  P.  J.,  MoLaughlin,  Clarkb  and  Scorr,  JJ^ 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


David  Hosdebn,  Respondent,  v.  The  Sai-vation  Abmt,  Appellant 
First  Department,  March  6, 1906. 

Kegligence  —  injury  on  temporary  runway  —  trial — insurance  against 
liability  for  accident — attorneys  admonished. 

An  expert  steamfltter  sent  by  his  employer  to  work  in  the  engine  room  of  the 
defendant's  building,  who  while  going  to  get  a  ladder  walked  upon  a  tempo- 
rary structure  consisting  of  inclined  planks  supported  at  one  end  upon  wooden 
horsed  and  erected  by  the  defendant's  fireman  co  bring  coal  into  the  boUdhig, 
is  not  entitled  to  recoTer  for  injuries  received  by  falling  from  such  structure, 
in  the  absence  of  evidence  showing  that  it  was  unsafe  or  improper  for  the  use 
for  which  it  was  intended,  or  that  the  plaintiff  was  invited  to  use  it  or  that  such 
use  was  necessary  to  his  employment. 

Attorneys  warned  that  the  practice  of  bringing  before  the  jury  the  fact  that  a 
defendant  sued  to  recover  for  personal  injuries  is  insured  against  liability,  will 
lead  to  a  reversal  of  a  judgment  for  the  plaintiff,  even  though  there  bene 
request  for  the  withdrawal  of  a  juror,  or  the  impaneling  of  a  new  jury. 

Appeal  hy  the  defendant.  The  Salvation  Army,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  5th  day  of 
July,  1907,  upon  the  verdict  of  a  jury  for  $3,000,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  3d  day  of  August,  IWi, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Frederick  B.  Campbell^  for  the  appellant, 

Stuart  Q.  CHhhoney^  for  the  respondent 
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Ingrahah,  J. : 

The  defendant  is  the  owner  of  a  building  known  as  Nos.  120, 
122  and  124  West  Fourteenth  street,  in  tlie  city  of  New  York. 
There  is  a  room  in  the  cellar  which  contains  boilers  for  use  in  the 
bnilding.  The  defendant  is  a  corporation  organized  under  the  laws 
of  this  State  as  a  religious  and  charitable  corporation  and  devotes 
this  building  entirely  to  its  charitable  work.  The  plaintiff  was 
employed  by  one  Daniel  Carey  as  a  foreman  steamfitter.  He  was 
sent  by  his  employer  to  work  in  the  engine  room  and  boiler  room 
of  defendant's  building ;  the  boiler  room  was  connected  with  the 
engine  room  but  was  at  a  slightly  lower  level.  An  adjoining  build- 
ing seems  to  have  been  used  by  the  defendant,  which  was  also  con- 
nected with  the  boiler  room  in  the  main  building.  The  level  of  a 
room  in  the  annex,  in  which  defendant  stored  coal,  was  about  four 
feet  higher  than  the  floor  of  the  boiler  room  in  the  main  building. 
From  this  room  in  the  annex  into  the  boiler  room  in  the  main 
building  a  sort  of  a  platform  liad  been  erected  consisting  of  planks 
upon  wooden  horses,  which  was  used  by  the  employees  of  defendant 
for  bringing  coal  from  the  annex  into  the  boiler  room  in  the  main 
bnilding.  On  Sunday,  October  fourth,  the  plaintiff  needed  some 
ladders  in  his  work,  and  had  been  told  by  some  employees  of  tlie 
defendant  that  he  could  get  ladders  in  the  annex,  and  he  got  the 
livdders  from  the  annex.  After  he  had  finished  using  them  he 
started  to  take  them  back  into  the  annex,  walking  over  this  platform 
which  was  maintained  for  the  purpose  of  wheeling  coal  into  the 
boiler  room,  when  one  of  the  planks  placed  upon  the  horses  turned, 
and  he  fell  and  was  injured.  This  platform  was  made  of  three 
planks,  one  end  of  them  resting  upon  the  floor  of  the  room  in  the 
annex,  and  other  end  on  the  top  of  wooden  horses  in  the  boiler 
room.  These  three  planks  were  butted  togetl^er,  and  were  about 
four  feet  above  the  floor  of  the  boiler  room.  The  employees  of  the 
defendant  had  been  constantly  using  this  platform  and,  so  far  as 
appears,  no  one  had  ever  been  injured  by  it.  I  can  find  no  evidence 
as  to  what  caused  this  accident.  The  evidence  of  the  plaintiff  is 
that  he  used  the  platform  that  he  found  in  the  defendant's  premises 
which  had  been  used  for  bringing  coal  into  the  boiler  room ;  that  he 
walked  on  the  platform  several  times,  and  at  last  fell  off  and  was 
injured.    There  is  no  evidence  to  sustain  any   finding  that  the 
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platform  was  unsafe  or  an  improper  structure  for  the  use  to  which 
it  was  put.  The  fact  that  the  employees  of  the  defendant  had  need 
it  for  the  purpose  for  which  it  was  designed,  without  any  accident 
happening,  was  evidence  that  it  was  sufficient  for  that  purpose,  and 
there  is  no  evidence  that  this  platform  was  constructed  or  maintained 
by  tlie  defendant  for  use  by  this  plaintiff ;  that  the  plaintiff  was 
ever  invited  to  use  it ;  that  the  work  that  plaintiff  was  required  to 
do  made  it  necessary  to  use  it,  or  that  the  defendant  was  ever  in 
any  way  responsible  for  its  use  by  the  plaintiff.  The  nature  of  the 
structure  was  apparent  to  any  one,  and  especially  the  plaintiff,  who 
was  a  skilled  workman,  and  used  to  scaffolding  and  other  appliances 
of  that  kind.  It  was  a  temporary  structure  of  two  or  three  planks 
upon  wooden  horses  erected  by  the  fireman  to  bring  coal  into  the 
engine  room.  It  was  not  constructed  by  the  defendant  for  the  use 
of  any  one,  but  was  constructed  by  an  employee  for  his  own  use. 
There  was  no  reason  why  the  plaintiff  should  use  it  if  he  did  not 
want  to,  and  the  defendant  owed  the  plaintiff  no  duty  to  furnish 
him  witli  proper  scaffolding  or  appliances  of  this  kind.  The  defend- 
ant was  not  liable  because  plaintiff,  walking  on  the  loose  plank,  fell, 
and  the  complaint  should  have  been  dismissed. 

There  was  one  occurrence  on  the  trial,  however,  that  requires 
notice,  and  which  would  require  a  reversal  of  the  judgment  if  tlie 
proof  would  have  justified  the  submission  of  the  case  to  the  jury. 
The  plaintiff's  counsel  was  cross-examining  one  of  the  witnesses 
who  was  at  the  time  superintendent  of  the  building  in  which  this 
accident  occurred,  when  counsel  asked  the  witness  to  state  whether 
or  not  it  was  a  fact  that  tlie  Salvation  Army  had  a  policy  of  insur- 
ance against  the  consequences  of  this  accident.  This  was  at 
once  objected  to  by  tlie  defendant.  The  court  sustained  the 
objection  and  instructed  the  jury  to  disregard  the  statement 
Notwithstanding  this  objection  and  the  ruling  of  the  court,  coun- 
sel for  the  plaintiff  insisted  upon  pressing  the  question,  claim- 
ing that  he  had  a  right  to  get  in  the  evidence,  when  the  defendant's 
counsel  again  objected  to  the  statement  and  argnment  of  coimsel. 
Tlie  question  as  to  whether  or  not  under  any  circumstances  evi- 
dence of  this  kind  is  competent  has  been  so  often  before  the  court 
and  so  uniformly  decided  that  there  can  be  now  no  question  tliat 
under  no  circumstances  is  it  proper  to  ask  such  a  question.    The 
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only  possible  ground  of  asking  the  question  is  to  suggest  to  the 
jurj  that  as  the  defendant  would  sustain  no  damage  bj  a  yerdict 
against  it,  they  should  give  to  the  injured  plaintiff  compensation 
to  which  under  other  circumstances  he  would  not  be  entitled.  The 
avowed  purpose  of  asking  the  question  here  was  to  meet  the  objec- 
tion that  the  defendant  was  a  charitable  corporation  and  that  its 
funds  should  not  be  diverted  from  charitable  uses  in  paying  an 
amount  due  to  the  plaintiff  because  of  his  injuries.  As  counsel  in 
cases  of  this  kind  have  been  so  often  admonished  as  to  the  impro- 
priety of  suggesting  either  by  way  of  argument  or  by  way  of  ques- 
tions to  the  jury,  or  in  any  other  way,  that  the  defendant  was  pro- 
tected by  insurance,  it  seems  to  be  unnecessary  to  say  more  than 
that  such  a  suggestion  in  the  presence  of  the  jury  will  render  any 
verdict  that  has  been  obtained  by  the  plaintiff  valueless,  as  a 
violation  of  the  rule  will  require  a  reversal  of  the  judgment. 

It  is  quite  true  that  in  this  case  there  was  no  request  to  the  court 
to  withdraw  a  juror  or  to  impanel  a  new  jury  and  consequently 
no  denial  of  such  a  motion  and  exception  is  presented,  but  counsel 
has  been  so  often  admonished  that  such  practice  will  not  be  toler- 
ated, that  where  it  appears  from  the  record  that  the  rule  has  been 
violated  we  think  there  should  follow  as  a  penalty  a  reversal  of  the 
judgment  and  the  direction  of  a  new  trial. 

The  judgment  and  order  appealed  from  are  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Pattbrson,  p.  J.,  MoLauohlin,  Clarke  and  Soott,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 
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Ma^odalena  SoHEiT,  Appellant,  v.  Jaoob  Blum,  as  Administrator, 
etc.,  of  NioHOLAus  Blum,  Deceased,  Defendant. 

Dayid  Bsbnstein,  Appellant's  Old  Attorney  of  Record,  Bespondent 

First  Department^  March  6,  1906. 

Attorney  and  client—  substitution  of  attorneys  —  determination  of  lien 
—  when  reference  unnecessary. 

Where,  after  reversal  of  a  judgment  for  the  plaintiff,  she  agrees  on  substitutiog 
attorneys,  that  the  former  attorney's  fees  be  determined  by  the  court  and  made 
a  lien  upon  any  subsequent  recovery,  to  which  the  former  attorney  consents 
and  both  parties  submit  the  question,  the  court  may  make  an  order  determining 
the  amount. 

A  Judge  who  presided  at  the  trial  in  which  such  services  were  rendered  may 
determine  the  amount  without  a  reference  as  the  matters  are  within  his  personal 
knowledge. 

Attorney's  compensation  reduced  from  |1,000  to  $500. 

Appeal  by  the  plaintiff,  Magdalena  Scheu,  from  so  much  of  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  5th  day  of  February,  1908,  granting  the  plaintiff's  motion 
for  a  sabstitution  of  attorneys  as  imposes  conditions  and  fixes  the 
yalae  of  the  services  of  her  former  attorney. 

Elias  £.  Goodman  of  counsel  [Pace  dk  Stimpson^  attorneys], 
for  the  appellant. 

Da/oid  JBemsteiny  respondent,  in  person. 

r 

Per  Curiam: 

Upon  the  trial  of  this  action  tlie  plaintiff  recovered  a  verdict, 
upon  which  a  judgment  was  entered,  for  tlie  sum  of  $3,898.97. 
Upon  appeal  to  this  court  said  judgment  was  reversed  and  a  new 
trial  ordered.     (119  \pp.  Div.  825.) 

Thereafter  the  plaintiff  asked  for  a  substitution  of  attorneys. 
In  her  affidavit  she  set  forth  "  that  deponent  is  perfectly  willing  and 
will  gladly  consent  that  as  a  condition  of  the  substitution  of  another 
than  the  said  David  Bernstein  as  her  attorney  of  record  herein,  that 
the  said  David  Bernstein's  fees  be  fixed  and  determined  by  the  court 
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and  be  declared  to  be  a  charge  and  first  lien  against  any  recovery 
she  may  get  against  the  defendant  upon  the  said  second  or  other  trial 
in  this  action,"  and  she,  therefore,  asked  that  an  order  of  substitution 
be  made  '^  conditioned  as  aforesaid." 

The  respondent  in  his  aflSdavit  stated  that  he  had  no  objection  to 
tlie  substitution,  but  tliat  it  should  not  be  ordered  unless  he  was 
protected  and  secured  for  his  fees  and  disbursements,  and  asked 
that  the  amount  thereof  be  fixed  by  the  court  and  that  a  lien 
therefor  be  declared. 

Thereupon,  upon  this  request  of  both  parties,  the  court  made  an 
order  fixing  the  value  of  the  services  of  the  attorney  at  $1,000,  and 
ordered  **  that  the  said  motion  will  be  granted  oipon  condition  that 
the  plaintiff  within  five  days  after  service  of  a  copy  of  the 
within  order  upon  Mess.  Pace  &  Stimpson,  plaintiff's  attorneys 
for  the  purpose  of  this  motion,  together  with  notice  of  entry, 
execute  and  file  a  stipulation,  duly  acknowledged,  that  the  attorneys 
shall  have  a  first  lien  to  the  extent  of  the  said  sum  of  $1,000  upon 
any  amount  which  the  plaintiff  may  recover  or  upon  the  proceeds 
of  any  settlement  thereof,  and  out  of  which  said  sum  the  plaintiff's 
present  attorney  of  record  shall  pay  the  counsel  who  represented 
the  plaintiff  upon  the  last  trial." 

Both  parties  having  submitted  the  question  of  the  value  of  the 
attorney's  services  to  the  court  it  was  entirely  proper  for  the  court 
to  make  an  order  determining  the  amount  As  the  learned  judge 
before  whom  the  matter  was  pending  had  presided  at  the  trial  in 
which  the  services  under  consideration  had  been  rendered,  there 
was  no  necessity  of  a  reference  to  advise  the  court  of  the  matters 
that  were  already  within  its  personal  knowledge.  It  seems  to  us, 
however,  in  view  of  the  amount  involved,  and  the  results  of  the 
litigation  had,  that  the  amount  allowed  should  be  reduced  to  $500. 

The  order  appealed  from  will,  therefore,  be  modified  by  reducing 
the  sum  fixed  from  $1,000  to  $500,  and  as  so  modified  affirmed, 
without  costs  to  either  party. 

Present — Pattbbson,  P.  J.,  Ingbaham,  McLaughlin,  Clarkb 
and  SooTT,  JJ. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs.     Settle  order  on  notice. 
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Thb  Citt  of  Nbw  York,  Appellant^  v.  James  M.  Goss  and  Akuie 

Gobs,   as    Administrators,  etc.,  of   Michael    Goss,  Deceased, 

Bespondents. 

First  Department,  March  6,  1008. 

Tax— decedent's  estate— personal  liability  of  administrators  —  distri- 
bution of  estate  no  defense. 

When  a  tax  has  been  duly  imposed  according  to  law  on  property  of  an  estate  in 
the  hands  of  administrators  and  notice  thereof  has  been  given,  the  adminis- 
trators become  personally  liable  for  the  tax  and  are  not  relieved  because  they 
subsequently  distribute  the  estate. 

Although  section  984  of  the  charter  of  the  city  of  New  York  authorizes  the 
court  to  dismiss  a  suit  or  proceeding  to  collect  a  tax  where  It  is  satisfied  tbsfc 
the  persons  taxed  are  unable  for  want  of  property  or  other  reason  to  pay  the 
same,  a  complaint  in  an  action  brought  by  the  city  against  administratora  to 
recover  a  tax  imposed  upon  an  estate  should  not  be  dismissed  because  the 
defendants  have  distributed  the  estate  subsequent  to  the  assessment  of  the  tax. 

Appeal  by  the  plaintiff,  The  City  of  New  York,  from  an  order 
of  tlie  Supreme  Court,  made  at  tlie  New  York  Special  Term  and 
entered  in  the  office  of  tlie  clerk  of  the  county  of  New  York  on 
the  28th  day  of  October,  1907,  dismissing  the  above-entitled  action, 
which  was  brought  to  recover  the  amount  of  a  personal  tax  for  the 
year  1905. 

Dovid  Humsey  and  William  H.  Kmg^  for  the  appellant 

Henry  M.  Powell^  for  the  respondents. 

Ingraham,  J. : 

Letters  of  administration  were  issned  to  the  defendants  upon  the 
estate  of  Michael  Goss  who  died  on  March  4, 1904,  and  on  the  second 
Monday  of  January,  1905,  they  had  all  the  estate  of  the  decedent  in 
their  hands.  The  property  of  the  decedent  in  their  hands  thns 
became  subject  to  taxation  for  the  year  1905,  and  the  tax  commis- 
sioners assessed  the  property  of  the  estate  at  the  sum  of  $50,000. 
It  is  not  disputed  but  that  the  assessment  was  valid  and  that  thereby 
the  property  of  the  decedent  became  subject  to  taxation  for  tliat 
year.  The  complaint  alleges  that  the  annual  record  of  assessed 
valuations  of  real  and  personal  estate  was  kept  open  for  examina- 
tion and  correction  from  the  second  Monday  of  January  until  tlie 
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first  day  of  April  in  said  year  and  that  fact  dnly  advertised  according 
to  law,  and  this  is  not  disputed.  One  of  the  defendants  testified 
that  he  received  a  notice  in  relation  to  taxation  addressed  to  him  as 
administrator  of  the  estate  but  that  he  did  not  know  when  it  was  or 
for  what  year ;  but  as  the  decedent  died  on  March  4,  1904,  and  the 
estate  was  finally  distributed  before  March  10,  190S,  this  notice 
must  have  related  to  the  tax  for  1905.  The  tax  having  been .  duly 
impK>sed  according  to  law  the  defendants  became  personally  liable  to 
pay  the  tax  that  was  imposed  upon  the  property  in  their  hands  or 
which  was  under  their  control  as  agents,  trustees,  guardians,  executors* 
or  administrators.  (Tax  Law  [Laws  of  1896,  chap.  908],  §§  8,  32 ; 
Williams  v.  Holden^^  Wend.  224;  People  ex  rd.  Beamany. 
Feitner^  168  N.  T.  360.)  And  the  fact  that  the  defendants  dis- 
tributed this  estate  after  it  became  subject  to  the  tax  does  not 
relieve  them  from  their  liability  to  the  city  to  pay  the  tax  legally 
imposed. 

By  section  934  of  the  charter  (Laws  of  1901,  chap.  466,  as 
amd.  by  Laws  of  1904,  chap.  624)  the  court  was  authorized  on  motion 
of  either  party  to  dismiss  the  suit  or  proceedings  absolutely  upon 
the  payment  of  such  part  of  the  tax  and  costs  as  shall  be  just  in  any 
case  where  it  shall  be  satisfied  that  the  person  or  persons  taxed  are 
nnable  for  want  of  property  or  other  reason  to  pay  any  tax  or  have 
an  equitable  defense  to  .such  suit  or  proceeding.  Nothing  appears 
in  the  record  which  brings  the  defendants  within  this  provision  of 
the  charter.  It  is  not  shown  that  they  are  nnable  for  want  of 
property  or  other  reason  to  pay  the  tax  as  it  is  a  personal  liability 
and  not  released  by  the  voluntary  distribution  by  the  defendants  as 
administrators  of  the  property  of  the  decedent  in  their  hands.  The 
property  of  the  decedent  was  taxable ;  the  tax  was  impose^  accord- 
ing to  law ;  the  defendants  had  notice  of  the  assessment  of  the 
property  for  taxation ;  and  the  city  had  the  right  to  enforce  the 
payment  of  the  tax.  To  allow  a  voluntary  distribution  of  the 
assets  of  an  estate  after  the  property  had  become  taxable  by  law 
and  after  an  assessment  of  the  property  for  the  tax  had  been  actu- 
ally made,  would  render  it  quite  impossible  to  ever  collect  any  tax 
,  from  an  estate  and  furnish  a  method  by  which  all  estates  could 
escape  taxation,  a  result  certainly  not  contemplated  by  the  statute. 
I  think  there  was  nothing  in  the  facts  as  they  appeared  to  justify 
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the  court  below  in  exercising  its  discretion  so  as  to  relieve  the  estate 
from  taxation. 

It  follows  tliat  the  order  appealed  from  mnst  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  denied,  with  ten 
dollars  costs. 

Paitebson,  p.  J.,  MoLAnoHLnr,  Clarkk  and  Soott,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursementn,  and 
motion  denied,  with  ten  dollars  costs. 


Jbsss  L.  BosKowrrz,  as  Administrator,  etc.,  of  Ionatz  Boskowtiz, 
Deceased,  Appellant,  v.  Joseph  H.  Sulzbaoheb,  Respondent 

First  Department,  March  18, 1906. 

Fleading  — bill   of  particulars  —  suit  to  set  aside   dlMolutioii  of 
partnership — firaud. 

In  an  action  by  an  administrator  brought  to  set  aside  an  agreement  dissolying  a 
partnership  on  the  ground  that  the  same  was  procured  by  fraud,  misrepresen- 
tation, etc.,  the  plaintiff  will  not  be  required  to  furnish  a  bill  of  particulars  of 
matters  pertinent  only  upon.au  accounting.  He  should,  however,  give  psr- 
ticulars  of  the  frauds  which  he  claims  were  practiced  by  the  defendant  upon 
the  deceased  partner. 

Appeal  by  the  plaintiff,  Jesse  L,  Boskowitz,  as  administrator, 
etc.,  from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  conntjr 
of  New  York  on  the  10th  day  of  February,  1908,  granting  ths 
defendant's  motion  for  a  bill  of  particulars. 

John  B,  Stanchfield^  for  the  appellant. 

Chwrlea  L,  Craig^  for  the  respondent. 

Per  Cubiam  : 

The  order  directing  the  plaintiff  to  furnish  a  bill  of  particnlsw  is 
altogether  too  broad,  in  that  it  reqnires  the  plaintiff  to  particularize 
practically  all  of  the  evidence  which  he  proposes  to  introduce  upon 
the  trial,  as  well  as  matters  pertinent  to  an  accounting  only. 
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The  action  is  brought  to  set  aside  a  copartnership  dissolation 
agreement  on  the  ground  that  it  was  procured  by  fraud,  misrepre- 
sentations and  concealments  respecting  the  partnership  property. 

A  bill  of  particulars  as  to  matters  pertinent  only  to  the  account- 
ing should  not  now  be  required.  No  accounting  can  be  liad  unless 
the  plaintiff  shall  succeed  in  setting  aside  the  dissolution  agreement. 
The  defendant  is  entitled,  however,  to  be  furnished  with  a  bill  of 
particulars  of  the  frauds  which  the  plaintiff  claims  were  practiced 
by  the  defendant  upon  the  deceased  partner  to  induce  him  to  sign 
the  dissolution  agreement,  and  the  acts  of  mismanagement,  conceal- 
ment and  secret  dealings  on  tlie  part  of  defendant  which  it  is  claimed 
made  the  account  rendered  a  false  and  fraudulent  one.  If  the  plain- 
tiff lias  not  precise  knowledge  of  all  these  he  can  state  his  claim  con- 
cerning them  specifically  and  thus  properly  apprise  the  defendant 
as  to  what  he  must  meet  upon  the  trial.  This  will  be  accomplished 
by  requiring  plaintiff  to  give  a  bill  of  particulars  only  as  to  those 
matters  contained  in  paragraphs  of  the  order  numbered  1,  11,  19, 
20,  30,  31,  32,  37  to  the  words  "  the  extent,"  43,  44,  45,  63,  66  to 
the  words  "  and  the  extent,"  73,  74  to  the  words  "  together  with," 
77,  78,  80,  82,  89,  91, 96,  99, 104, 107  and  108.  All  tlie  other  num- 
bered paragraphs  of  the  order  should  be  stricken  out. 

Even  as  thus  modified  the  preparation  of  the  bill  of  particulars 
will  necessarily  occupy  much  time.  The  order  appealed  from  allows 
only-  five  days.  That  should  be  extended  to  fifteen  days  from  the 
notice  of  entry  of  the  order  on  this  appeal. 

The  order  appealed  from  should  be  modified  as  above  stated,  and  as 
so  modified  affirmed,  without  costs  to  either  party. 

Present  —  Inoraham,  Lauohlin,  Clarke,  Houghton  and  Scott, 
JJ. 

Order  modified  as  dii'ected  in  opinion,  and  as  modified  affirmed, 
withoat  costs.    Settle  order  on  notice. 
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In  the  Matter  of  the  Petition  of  Louisa  Ackermann  and  Barbara 
AcKERMANN,  Respondents,  for  the  Removal  of  the  Bodies  of 
Philip.  J.  Ackermann  and  Margaret  Ackerman'n,  Deceased. 

William  Ackermann  and  Others,  Appellants. 

First  Department,  Marcli  18, 1908. 

Decedent — rigrht  of  relatives  to  disinter  body  —  equity. 

On  petition  to  the  Supreme  Court  for  leave  to  disinter  bodies  buried  in  a  ceme- 
tery, made  under  section  51  of  chapter  559  of  the  Laws  of  1895,  as  amended  by 
chapter  715  of  the  Laws  of  1900,  the  court  will  act  upon  the  same  considera- 
tions which  have  heretofore  teoved  courts  of  equity  in  the  premises. 

Where  it  appears  that  the  mother  of  the  petitioner,  whose  body  is  sought  to  be 
removed,  was  buried  pursuant  to  her  wish  in  the  same  grave  with  her  deceased 
husband,  and  certain  of  her  children  resist  the  application  for  removal,  a  court 
of  equity  will  not  lend  its  aid  in  a  family  quarrel  to  disturb  the  repose  of  the 
dead. 

Appeal  by  William  Ackermann  and  others  from  an  order  of  the 
Supreme  Court,  mado  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  17th 
day  of  January^  1903,  granting  the  petitioners'  application  for 
permission  to  disinter  and  i*emove  certain  bodies. 

P.  A,  Hatting^  fo\  the  appellants. 

John  W.  Ruefy  for  the  respondents. 

Patterson,  P.  J. : 

Louisa  and  Barbara  Ackermann  presented  their  petition  to  the 
Supreme  Court  praying  for  leave  to  disinter  the  remains  of  their 
parents  from  a  lot  or  plot  in  which  such  remains  had  been  bnried 
in  Woodlawn  Cemetery  and  remove  them  to  one  which  belongs  to 
the  petitioners.  The  application  seems  to  have  been  made  under 
the  provisions  of  cliapter  715  of  the  Laws  of  1900,  which  amends 
section  51  of  chapter  559  of  the  Laws  of  1895.  In  the  4th  sub- 
division of  said  section,  as  amended  by  the  act  of  1900,  it  is 
provided  that  "  A  dead  body  lawfully  buried  in  a  lot  in  such 
a  cemetery  may  be  removed  tlierefrom,  with  the  consent  of 
the  corporation  and  a  written  consent   of  the   owners   of  such 
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lot,  and  of  the  surviving  wife,  husband,  diildren,  if  of  full  age, 
and  parents  of  the  deceased.  If  the  consent  of  any  such  per- 
son can  not  be  obtained,  or  if  the  corporation  refuses  its  consent, 
the  consent  of  the  County  Court  of  tlie  county,  or  the  Supreme 
Court,  at  a  Special  Term,  held  in  the  district,  where  the  cemetery  is 
situated,  shall  be  sufficient."  This  provision  of  the  4th  subdivision 
of  section  51  is  a  re-enactment,  in  so  many  words,  of  a  similar  pro- 
vision in  the  act  of  1895.  The  evident  purpose  of  the  legislation 
was  to  settle  a  question  long  mooted  as  to  the  right  of  cemetery 
corporations  to  allow  disinterments  and  of  the  rights  of  relatives  of 
deceased  persons  to  cause  such  disinterments  to  be  made,  concerning 
which  matters  much  doubt  existed  independently  and  irrespective 
of  the  question  of  unlawful  disinterments  which  stands  upon  an 
entirely  different  basis.  It  will  be  seen  by  scrutinizing  the  lan- 
guage of  this  section  that  there  is  nothing  contemplated  except  a 
general  authority.  Who  may  apply  or  for  what  Veasons  or  what 
on  application  may  be  regarded  as  sufficient  are  matters  not 
referred  to  or  regulated.  The  statute  seems  to  contemplate  that 
the  owner  of  a  lot  or  plot,  with  the  consent  of  the  cemetery  cor- 
poration, may  remove  a  dead  body  from  such  lot  or  plot ;  and  it 
will  be  observed  that  in  section  40  of  the  act  of  1895  a  definition 
is  given  of  "  owner  of  a  lot"  in  a  cemetery. 

That  definition  does  not  seem  to  include  these  petitioners ;  but 
we  will  assume  for  the  purposes  of  the  case  now  before  us  that  they 
have  authority  under  the  act  in  question  to  apply  to  the  court  for 
leave  to  remove  the  bodies  of  their  parents,  but  the  grounds  upon 
which  the  court  should  proceed  remain  to  be  considered,  and,  as  I 
apprehend  them,  they  are  among  tluise  upon  wliich  courts  of  equity 
would  heretofore  have  allowed  the  disinterment  and  reburial  of 
human  remains.  The  law  throws  around  the  bodies  of  deceased 
human  beings  a  protection  even  in  their  graves.  The  right  of 
Cliristian  sepulture  includes  the  right  to  have  one's  remains 
respected  in  his  or  her  last  resting  place.  Many  circumstances  arise 
from  time  to  time  necessitating  a  disturbance  of  the  repose  of  the 
dead,  but  it  must  be  some  controlling  public  reason  or  superior 
private  right  which  should  induce  the  court  to  permit  that  to  be 
done  which  from  time  immemorial  has  been  considered  abstractly 
as  a  work  of  desecration. 
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Ill  the  case  now  before  us  there  is  no  sufficient  reason  shown. 
The  mother  and  father  of  these  petitioners  are  bnried  in  the  same 
grave  and  there  is  a  stone  marking  their  last  resting  place.  The 
mother,  dying  some  years  after  the  father,  had  expressed  her  wish 
to  be  interred  with  the  companion  of  her  life  and  her  request  has 
been  piously  complied  with  by  her  children.  Three  of  those 
children  resist  the  present  application  and  for  reasons  which  com- 
mend themselves  to  the  court.  The  question  before  us  is  not  one 
of  sentimentality.  It  is  one  of  leaving  the  departed  to  rest  in  their 
own  selected  burial  place,  as  was  obviously  the  desire  of  the  mother, 
and  certainly  a  court  of  equity  should  not  lend  its  aid  in  a  family 
quarrel  of  this  character  in  disturbing  the  repose  of  the  dead. 

There  is  much  literature  on  this  subject,  none  of  which  is  par- 
ticularly instructive  so  far  as  this  case  is  concerned,  and  it  is  suffi- 
cient to  refer  for  general  information  to  the  opinion  of  Lswra,  J., 
in  Matter  of  Dbnn  (14  N.  T.  Supp.  189)  where  the  leading  cases 
in  this  country  relating  to  the  matter  are  considered. 

The  order  appealed  from  should  be  reversed,  without  costs,  and 
the  motion  denied. 

MoLauohlin,  Clarkb  and  Soorr,  J  J.,  concurred ;  Inobahak,  J., 
concurred  in  result. 

Order  reversed  and  motion  denied,  without  costs. 


Laurent  J.  Tonnble,  Appellant,  v.  Frakois   S.  Wetmobb  and 
Others,  Respondents. 

First  Department,  Karch  18,  1908. 

Testamentary  trust  — Judgment  —  when  decree  of  invalidity  not  binding 
upon  unborn  beneficiary —jurisdiction  of  equity  over  trusts  — will  — 
suspension  of  power  of  alienation  —  power  in  trustees  to  postpone  sale 
— when  power  permissive  merely  —  effect  of  expiration  of  restriction 
prior  to  title  in  trustees. 

The  jurisdiction  of  a  court  of  equity  over  trusts  exists  only  when  the  court  is 
moved  by  the  trastee  or  eatui  que  truit  to  enforce  a  correct  administration  of 
the  trust.    The  court  is  without  Jurisdiction  to  decree  that  such  trust  is  void 
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where  the  complaint  in  a  sui^  brought  to  determine  the  validity  of  the  will 
alleges  that  the  trust  was  void  for  unlawfully  suspending  the  power  of  aliena- 
tion and  seeks  solely  a  determination  to  that  effect. 

Although  on  the  death  of  trustees  the  trust,  by  virtue  of  statute,  vests  in  the 
Supreme  Court  to  be  exercised  by  it  or  through  a  trustee  by  it  appointed,  it  is 
vested  with  power  only  to  enforce  the  trust,  not  to  destroy  it. 

Still  less  has  a  court  of  equity  Jurisdiction  under  such  complaint  to  determine 
the  rights  of  persons  yet  unborn  who  may  become  entitled  to  a  remainder  in 
fee  simple  where  the  trustees  in  whom  the  title  had  vested  were  dead  and  no 
successors  had  been  appointed  or  were  before  the  court  to  protect  the  rights  of 
such  possible  remaindermen. 

Hence,  a  decree  rendered  in  such  action  determining  that  the  trust  was  void  for 
unlawfully  suspending  the  power  of  alienation  is  not  res  adjudicata  as  against 
a  renudnderman  then  unborn,  even  though  the  father  of  the  remainderman 
who  was  made  a  life  beneficiary  was  a  party  defendant  and  interposed  no  answer 
and  in  effect  consented  to  a  Judgment  declaring  the  trust  void.  As  the  father 
as  heir  shared  as  a  tenant  in  common  subject  to  a  prior  life  estate,  if  the  trust 
failed,  his  interests  were  adverse  to  his  children  who  if  born  would  take  as 
remaindermen  were  the  trust  sustained. 

Neither  is  such  adjudication  binding  upon  a  remainderman  then  unborn  merely 
because  other  grandchildren  of  the  testator  also  entitled  to  take  as  remaindermen 
were  then  living  and  made  parties  defendant. 

Where  a  will  devised  lands  to  the  testator's  widow  during  her  natural  life  or  so 
long  as  she  remained  unmarried  and  at  her  death  or  remarriage  devised  the 
game  in  trust  to  be  divided  equally  among  the  testator's  eight  children,  each 
child  to  receive  only  the  net  income  of  his  share  during  life,  the  share  at  his 
death  to  "go  to  and  vest  in  his  *  *  *  lawful  issue,"  with  remainder  over 
in  default  of  issue,  there  is  no  unlawful  suspension  of  the  power  of  alienation, 
as  ho  one  of  the  trusts  can  exceed  two  lives  in  being. 

Such  devise  does  not  unlawfully  suspend  the  power  of  alienation  although  the 
trustees  were  further  given  **  full  power "  to  retain  the  whole  property  in 
their  hands  unsold  until  a  specified  date,  with  further  power,  however,  to  sell 
and  convey  all  or  any  part  of  the  real  estate  and  invest,  the  proceeds,  etc.,  as 
they  might  deem  for  the  best  interest  of  the  children  and  the  improvement  of 
the  estate.  This,  because  the  permission  to  retain  the  lands,  construed  in  the 
light  of  the  clearly  expressed  intention  of  the  testator  as  to  the  disposition  of 
his  property,  meant  merely  that  the  trustees  should  not  be  compelled  to  sell 
before  the  time  set  in  case  the  trust  should  last  until  that  time. 

Moreover,  as  the  trustees  took  no  title  until  the  expiration  of  the  widow's  life 
estate,  and  as  she  did  not  die  until  the  expiration  of  the  time  during  which  the 
trustees  were  empowered  to  retain  the  lands,  there  was  in  fact  no  restraint 
upon  their  power  of  alienation,  and  said  clause  was  of  no  effect  even  though 
construed  as  mandatory. 

Moreover,  if  said  power  to  retain  the  lands  were  void,  it  would  not  affect  the 
trust  which  was  complete  without  it. 

Houghton  and  L^UGHUif,  JJ.,  dissented,  with  opinion. 
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Appeal  by  the  plaintiff,  Laurent  J.  Tonnele,  from  a  jndgmeDt 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  17th  day  of 
September,  1907,  upon  the  report  of  a  referee  dismissing  the 
complaint  upon  the  merits. 

John  H.  Halsej/j  for  the  appellant. 

William  Temple  Emmet^  for  the  respondents  Francis  S.  Wetmore 
and  others. 

Cfrenville  T.  Erwmety  for  Augustus  Zabriskie,  gnardian  ad  litem 
for  infant  defendants,  respondents. 

Inobaham,  J. : 

This  action  is  in  ejectment  to  recover  possession  of  an  undivided 
interest  in  real  property  in  the  city  of  New  York.  The  proi)erty 
was  owned  by  one  John  Tonnele,  who  died  on  the  26th  of  Novem- 
ber, 1852,  leaving  a  last  will  and  testament  that  was  duly  admitted 
to  probate.  The  testator  left  a  widow  and  eight  children,  his  heirs 
at  law.  By  this  will  the  testator  devised  to  his  wife  the  real  prop- 
erty in  question  during  her  natural  life  or  as  long  as  she  remained  his 
widow,  and  devised  and  bequeathed  all  the  rest  and  residue  of  his 
property,  both  real  and  personal,  ''including,  after  the  death  or 
remarriage  of  my  said  wife,  whatever  I  have  herein  given  or  devised 
to  her  for  life  or  widowhood,  respectively,"  to  his  eight  children  to 
be  equally  divided  between  them  share  and  share  alike, "  in  such  man- 
ner that  each  child  shall  receive  only  the  net  rents,  income  and  profits 
of  his  or  her  share  during  her  life,  and  at  the  death  of  each  child  his 
or  lier  share  shall  go  to  and  vest  in  his  or  her  lawful  issue,"  with  a 
remainder  over  in  default  of  issue.  The  will  further  provides: 
"  Seventh.  And  in  order  more  fully  to  carry  out  the  objects  of  this 
my  will,  I  do  hereby  appoint  and  declare  my  executors  hereinafter 
named  to  be  trustees  of  all  property,  estate  or  interests  herein  given 
or  devised  to  any  one  of  my  children,  or  that  any  of  my  children 
may  be  entitled  to  by  virtue  of  any  provision  in  this  my  last  will,  and 
during  the  life  of  such  child  (excepting  the  life  estate  in  the  man- 
sion house  devised  to  my  son)  with  full  power  to  retain  all  such 
property  in  their  hands  unsold  and  undivided  until  after  the  year 
eighteen  hundred  and  sixty-seven.    And  I  do  authorize  my  said 


Digitized  by  VjOOQIC 


TONNKLE  V,  "WeTMORK.  689 

App.  DiT.]  First  Department,  March,  1908. 

executors  to  sell  and  convey  all  or  any  part  of  my  real  estate,  and 
all  real  estate  that  may  be  purchased  by  them,  and  to  invest  my  per- 
sonal estate  and  the  proceeds  of  the  sale  of  such  real  estate  at  inter- 
est on  bond  and  mortgage  of  real  estate,  or  in  Government  or  State 
stocks,  or  to  lay  out  the  same  in  the  improvement  of  my  real  estate 
or  in  the  purchase  of  other  real  estate  and  the  improvement  thereof, 
as  may  seem  to  them  most  for  the  interest  and  advantage  of  my 
children,  and  for  the  improvement  of  my  estate,  and  to  change  such 
investments  as  they  shall  judge  best  from  time  to  time." 

And  the  will  appointed  the  testator's  wife,  Kobert  Gilchrist  and 
Abraham  O.  Zabriskie  executors.  The  plaintiff,  being  the  sole  issue 
of  Laurent  John  Tonnele,  one  of  the  sons  of  the  testator,  would 
under  this  disposition  of  the  testator's  property,  if  valid,  be  entitled 
on  his  father's  death  to  one  undivided  eighth  part  of  the  testator's 
real  and  personal  estate.  The  testator's  widow  died  in  January, 
1868,  the  plaintiff  was  born  on  the  2d  of  May,  1879,  and  the 
plaintiff's  father  died  on  the  8th  day  of  June,  1901.  ' 

The  referee  found  that  on  the  22d  of  October,  1874,  after  the  death 
of  the  testator's  widow  but  before  the  birth  of  the  plaintiff,  an  action 
was  brought  in  the  Supreme  Court  of  the  State  of  New  York  for 
a  construction  of  the  will  of  the  said  John  Tonnele,  deceased,  the 
plaintiff  in  which  action  was  Eloise  Gedney,  a  daughter  of  the  tes- 
tator, and  Gilbert  Gedney,  her  husband ;  that  the  defendants  in  that 
action  were  the  other  surviving  children  of  the  testator  and  his 
grandchildren  then  living ;  that  the  plaintiff  herein  was  then  unborn, 
but  that  his  father,  Laurent  John  Tonnele,  was  a  party  defendant ; 
that  the  grandchildren  of  said  John  Tonnele  living  at  the  com- 
mencement of  that  action  were  all  minors  and  were  represented  by 
guardians  ad  litem/  that  the  complaint  in  that  action  claimed  that 
the  will  of  the  testator  was  void  as  violating  the  statute  against  per- 
petuities ;  that  that  action  was  tried  before  a  justice  of  the  Supreme 
Court  without  a  jury  and  resulted  in  a  decision  dated  March  5, 1877, 
tliat  the  provisions  of  the  said  will  creating  and  declaring  trusts  of 
the  estate  of  the  testator  suspended  the  power  of  alienation  beyond 
the  period  the  statute*  permitted  and,  therefore,  were  void,  and  that 
upon  the  death  of  the  said  testator  the  children  then  surviving 

•See  1  R.  S.  723.  §§  14-16.— [I^P. 
App.  Div.-  -  Vol.  CXXIV.        44 
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became  seized  of  Iiis  lands  and  hereditaments  in  the  State  of  New 
York  in  equal  shares  as  tenants  in  common,  subject  to  tlie  life  estate 
of  their  mother,  Cecile  Tonnele,  and  judgment  was  entered  in 
accordance  with  that  decision.  And  the  learned  referee  lield  as 
conclusions  of  law  that  the  questions  presented  to  the  court  on  or 
about  the  22d  of  October,  1874,  in  tlie  action  wlierein  Eloise  Ged- 
ney  and  Gilbert  Gedney  were  plaintiffs  and  Laurent  J.  Tonnele, 
father  of  the  plaintiff  herein,  and  others  were  defendants,  involved 
the  validity  of  the  whole  scheme  of  the  testator  John  Tonnele,  as 
affected  by  the  validity  of  the  trusts  he  attempted  to  create  with 
regard  to  all  the  shares  of  his  children  and  grandchildren,  and  tliat 
such  questions  were  properly  within  the  equity  jurisdiction  of  the 
said  court ;  that  the  interests  alleged  by  the  plaintiff  in  the  present 
action  to  have  been  created  by  the  will  of  John  Tonnele,  deceased, 
were  represented  by  the  infant  parties  to  the  said  suit ;  that  the 
judgment  referred  to  is  an  adjudication  binding  upon  the  parties 
o  the  action  ;  that  the  plaintiff  in  this  action  has  no  right,  title  or 
interest  whatsoever  in  and  to  the  premises  described ;  and  directing 
judgment,  therefore,  dismissing  the  complaint.  Judgment  was 
entered  upon  this  decision  and  from  that  judgment  the  plaintiff 
appeals. 

The  learned  referee  did  not  pass  upon  the  question  of  the  validity 
of  the  trust  created  by  the  will  determining  the  question  solely 
upon  the  binding  force  of  the  judgment  of  1877.  There  are^ 
therefore,  two  questions  presented :  Mrst^  whether  the  judgment 
entered  in  the  action  in  1877  is  an  adjudication  as  to  the  validity  of 
tliis  will  that  is  binding  upon  the  plaintiff;  and,  second^  if  not 
such  an  adjudication,  whether  this  will  is  void  as  a  violation  of  tlie 
statute.  I  will  first  discuss  the  question  as  to  the  binding  force  of 
the  adjudication  of  the  action  in  the  Supreme  Court  brought  in  the 
year  1874.  The  judgment  roll  in  that  action  was  introduced  in 
evidence.  The  complaint  therein  alleges  the  death  of  John  Tonnele 
on  the  26th  of  November,  1852,  seized  and  possessed  of  the  real 
property  in  question  and  other  real  property  in  the  State  of  New 
York  ;  that  he  left  a  last  will  and  testament  which  was  duly  admitted 
to  probate;  that  the  testator's  widow  qualified  as  executrix  and 
subsequently  died ;  that  the  other  executors  failed  to  qualify  and 
that  they  subsequently  died ;  that  since  the  death  of  the  testator 
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two  of  his  children  mentioned  in  his  will  died  without  issue;  that 
tliree  of  his  daughters  liave  mamed  and  had  children  who  were 
infants  and  who  were  made  parties  defendant ;  ^^  that  the  devise  in 
the  fifth  section  of  said  will  of  the  remainder  of  the  real  estate 
whereof  the  said  intestate  died  seized  is  contrary  to  the  statute  in  such 
case  made  and  provided.  Wherefore  the  plaintiflb  demand  that  the 
court  shall  adjudge  and  declare  the  trne  intent  and  meaning  of  the 
said  last  will  and  testament  hereinbefore  set  forth  and  whether  any, 
and  if  any,  what  provisions  therein  contained  are  contrary  to  the  laws 
of  the  State  of  New  York ;  and  that  such  portions  may  be  declared 
null  and  void ;  and  that  tlie  plaintiffs  may  have  such  other  relief 
or  snch  further  relief  or  botli  as  shall  be  agreeable  to  equity."  To  this 
complaint  an  answer  was  interposed  by  several  of  the  infant  defend- 
ants, the  grandchildren  of  John  Tonnele,  by  guardian  ad  litemj 
denying  that  the  devise  in  the  5th  section  of  the  will  was  void ; 
alleged  that  each  of  the  then  living  grandchildren  of  the  testator 
was  entitled  to  a  remainder  expectant  upon  the  death  of  the  life 
tenant,  and  prayed  that  their  several  rights  and  interests  under  and 
by  virtue  of  said  will  might  be  confirmed  and  established  by  the 
judgment  of  the  court.  One  infant  defendant  answered,  by  his 
guardian  ad  litem^  in  the  form  of  a  general  answer  for  an  infant 
defendant,  alleging  that  he  was  a  stranger  to  all  and  singular  the 
matters  and  things  in  the  complaint  contained.  The  defendant 
Laurent  J.  Tonnele,  the  father  of  the  plaintiff  in  this  action, 
appeared  in  the  action  but  interposed  no  answer  and  did  not 
defend,  but  in  effect  consented  to  a  judgment  as  demanded. 
Upon  the  pleadings  the  court  found  the  facts  and  found  as  conclu- 
sions of  law :  Firstj  that  the  provisions  of  said  will  creating  and 
declaring  trusts  of  the  estate  of  the  testator  suspend  the  power  of 
alienation  beyond  the  period  the  statute  permits  and  are,  therefore, 
void ;  second^  that  upon  the  death  of  the  said  testator  his  children 
then  surviving  became  seized  of  his  lands  and  hereditaments  in  the 
State  of  New  York,  in  equal  shares,  as  tenants  in  common  subject 
to  the  life  estate  of  their  mother,  Cecile  Tonnele ;  third,  that  tlie 
defendant  Laurent  J.  Tonnele  and  other  children  of  the  testator  are 
tenants  in  common  in  fee  simple  absolute  of  the  premises  described 
in  the  complaint,  the  interest  of  the  said  Laurent  J.  Tonnele  being 
subject  to  the  inchoate  right  of  dower  of  his  wife,  Mary  B.  Tonnele. 
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Upon  this  decision  judgment  was  entered.  It  adjudged  that  the 
provisions  of  the  will  were  void,  and  that  the  children  of  the  testar 
tor  living  at  the  time  of  his  death  became  seized  of  all  lands  and 
hereditaments  in  equal  shares  as  tenants  in  common ;  that  the  testa- 
tor's children  who  were  parties  defendant  were  tenants  in  common 
in  fee  simple  absolute  of  the  premises  described  in  the  complaint. 
It  awarded  costs  to  all  the  parties,  with  extra  allowances,  provided 
that  the  costs  be  made  a  general  charge  and  lien  upon  the  lands,  tene- 
ments and  hereditaments  described  in  the  complaint ;  that  the  plain- 
tiff Eloise  Gedney  have  judgment  and  execution  against  the  defend- 
ants for  the  costs  and  allowances  awarded  to  her ;  that  the  varioos 
defendants  have  judgment  and  execution  against  said  plaintiff  for  the 
costs  awarded  to  them ;  that  the  infant  defendants  have  judgment  and 
execution  against  the  plaintiff  and  the  adult  defendants  for  the  costs 
and  allowances  awarded  to  them ;  that  out  of  the  moneys  collected 
or  paid  under  and  by  virtue  of  the  judgment  there  be  paid  to  the 
attorneys  for  the  several  parties  the  costs  awarded ;  that  on  receiv- 
ing the  moneys  collected  by  virtue  of  the  judgment  it  should  be  the 
duty  of  the  attorney  or  attorneys  receiving  the  same  to  divide  the 
same  without  delay  among  the  attorneys  entitled  thereto ;  and  the 
clerk  of  the  city  and  county  of  New  York  was  directed  to  docket  the 
amounts  for  which  judgment  and  execution  are  awarded  as  a  jndg- 
ment  against  the  parties  against  whom  the  same  are  thereby  made  a 
judgment,  and  to  discharge  said  judgments  of  record  as  a  charge  or 
lien  against  any  of  the  said  parties  on  receiving  a  satisfaction 
piece.  The  referee  has  determined  that  this  judgment  is  an  adjudi- 
cation binding  upon  the  plaintiff,  who  was  then  unborn,  that  the 
provision  of  the  will  which  devised  to  him  a  remainder  in  a  por- 
tion of  this  property  is  void,  and  stands  as  a  bar  to  his  claiming  title 
to  the  property  so  devised  to  him. 

The  plaintiff  has  never  had  his  day  in  court.  Before  he  was 
bom,  by  a  judgment  in  an  action  to  which  neither  he  nor  any  one 
representing  him  was  a  party,  where  the  interests  of  his  father  and 
himself  were  antagonistic ;  where  to  get  an  estate  in  the  property  the 
father,  in  effect,  consented  that  plaintiff  should  be  despoiled,  witli- 
out  attempting  to  protect  his  rights,  and  in  which  no  relief  was  asked 
for  except  an  adjudication  that  a  will  which  devised  real  property  to 
him  be  declared  void,  his  property  has  been  taken  from  him,  and 
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those  who  have  got  it  seek  to  have  that  judgment  stand  as  a  bar 
against  his  recovery  of  what  belongs  to  him. 

In  the  first  place,  it  is  quite  pertinent  to  inquire  as  to  the  juris- 
diction of  the  court  to  entertain  such  an  action.  Under  the  will  of 
John  Tonnele,  if  valid,  the  fee  of  this  real  property  vested  in  his 
trustees  therein  appointed.  (1 R  S.  729,  §  60.)  Upon  the  death  of 
the  trustees  under  the  statute  the  trust  vested  in  the  Supreme 
Court*  to  be  executed  by  it  or  by  trustees  appointed  by  it.  (1  R.  8. 
730,  §  68.)  In  this  action  no  trustee  was  before  the  court,  and  the 
court  was  not  asked  in  any  way  to  execute  a  trust  or  to  protect  the 
title  or  rights  of  those  interested  in  the  property  as  beneficiaries  or 
remaindermen.  Whatever  right  a  trustee  when  appointed  would 
have  to  this  property  in  trust  for  unborn  descendants  of  the  tes- 
tator, was  neither  recognized,  protected  nor  i-espected.  The  infant 
defendants  who  were  then  entitled  under  the  will  of  the  testator  to 
a  remainder  in  his  estate  could  not  in  any  way  represent  the  rights 
of  the  plaintiff  in  whom  there  vested  a  remainder  upon  his  births 
Whatever  interest  in  the  estate  these  infant  defendants  might  have 
had  in  so  far  as  it  affected  the  plaintiff's  share  of  the  testator's  prop- 
erty became  divested  upon  the  plaintiff's  birth,  and  the  judgment, 
therefore,  could  no  more  bind  him  than  a  conveyance  of  their  inter- 
est would  have  affected  him.  Nowhere  in  the  pleadings  in  the 
action  is  there  any  demand  for  a  judgment  that  would  affect  the 
unborn  descendants  of  the  testator  and  no  provision  in  the  judg- 
ment directly  adjudicating  as  to  their  rights.  The  determination . 
of  the  court  was  an  announcement  of  its  opinion  of  the  legal  effect 
of  the  will  in  an  action  in  which  nobody  sought  any  affirmative 
relief  in  relation  to  the  property,  and  an  action  to  which  those  in 
whom  the  fee  of  the  property  had  vested,  namely,  the  trustees 
under  the  will,  were  not  parties ;  in  which  they  were  not  repre- 
sented in  any  way ;  and  in  which  no  judgment  was  asked  for  or 
granted  affecting  their  title  to  the  property,  or  the  title  of  unborn 
infants  for  whose  benefit  they  held  it. 

It  is  clear,  I  think,  that  no  cause  of  action  was  alleged  in  the 
complaint  in  the  action  in  which  this  judgment  was  entered,  and  the 

•  Invested  with  the  power  and  jurisdiction  of  the  Court  of  Chancery.  (Sec 
Const.  1846,  art.  6;  Laws  of  1847,  chap.  280,  §  16;  Gardner  v.  Ogden,  22  N.  Y. 
887.  882.)-IRep. 
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court  had  no  jurisdiction  in  that  action  to  determine  as  to  the 
validity  of  the  trust  contained  in  the  will  so  as  to  bind  any 
one  not  a  party  to  the  action.  No  right  to  this  real  prop- 
erty was  alleged  and  no  relief  in  relation  to  it  is  asked.  All 
that  the  court  was  asked  to  do  was  to  generally  adjudicate  as  to  the 
validity  of  the  will,  and  the  allegation  that  the  trust  was  void  took 
from  the  court  the  only  ground  on  which  it  has  ever  exercised 
jurisdiction,  viz.,  to  enforce  a  trust ;  such  jurisdiction  has  always 
been  disclaimed  by  the  courts  of  this  State.  The  question  of  juris- 
diction of  a  court  of  equity  in  relation  to  wills  disposing  of  real 
property  was  considered  by  the  Court  of  Appeals  in  Anderson  v. 
Anderson  (112  N.  Y.  104),  and  in  determining  that  case,  after  a 
review  of  the  authorities,  the  court  said :  ^^  These  are  all  the  cases 
cited  by  counsel  upon  the  question  as  to  the  inherent  jurisdiction 
of  a  court  of  equity  in  this  State  over  the  subject  matter  of  an 
action  like  this.  We  do  not  see  that  they  support  the  contention 
that  such  a  jurisdiction  exists.  On  tlie  contrary,  the  jurisdiction  of 
courts  of  equity  in  considering  doubtful  or  disputed  clauses  in  a 
will  has  been  held  with  entire  uniformity  by  the  courts  of  this  State 
to  result  from  its  jurisdiction  over  trusts,  and  that  exists  only  when 
the  court  is  moved  on  behalf  of  an  executor,  trustee  or  cestui  que 
trust  and  to  enforce  a  correct  administration  of  the  power  conferred 
by  the  will,"  In  JKatter  of  Mount  (185  N.  Y.  162)  the  court,  in 
speaking  of  the  authority  vested  in  the  surrogate  by  the  Code  of 
Civil  Procedure*  to  construe  wills,  said:  "The  intention  of  the 
Code  provision  was  to  confer  upon  the  surrogate  power  and  juris- 
diction similar  to  that  theretofore  possessed  by  courts  of  equity. 
In  one  respect  it  is  probably  a  little  broader,  because  a  court  of 
equity  would  not  entertain  an  action  brought  by  one  claiming  the 
legal  title  in  unqualified  hostility  to  the  will,  while  the  Code  pro- 
vision requires  the  surrogate  to  determine  the  validity  of  the  testa- 
mentary disposition  when  challenged,  as  well  as  the  construction  of 
the  will,"  In  Chipman  v.  Montgomery  (63  N.  Y.  221)  it  was 
expressly  held  that  a  court  of  equity,  at  the  suit  of  a  person  claim- 
ing as  heir  at  law  of  a  decedent,  would  not  entertain  an  action  by 
such  heir  at  law  to  have  declared  void  a  trust  contained  in  the  will, 

•See  Code  Civ.  Proe.  §  2624.— [Rbp. 
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the  court  saying :  ^' The  plaintiffs  cannot  entitle  themselves  to  the 
intervention  of  the  instrument  while  occupying  such  a  position. 
They  cannot,  for  the  purpose  of  giving  the  court  jurisdiction,  allege 
A  trust  within  the  general  powers  of  the  court,  and  in  the  same 
breath  deny  the  legal  existence  of  the  same  trust,  and  insist  ppon 
legal  rights  inconsistent  with  it.  The  trust  being  invalid  the  court 
cannot  entertain  jurisdiction  of  the  other  matters.  If  the  trust 
attempted  to  be  created  by  the  residuary  clause  of  the  will  is  legal, 
then  there  is  no  need  of  a  judicial  construction  of  the  instrument, 
for  no  question  is  made  as  to  its  true  meaning  or  the  rights  of  the 
parties.  If  it  is  invalid,  as  in  contravention  of  the  statutes  against 
perpetuities,*  then  the  rights  of  the  parties  are  purely  legal  and  to 
be  enforced  as  such.  The  plaintiffs,  to  entitle  themselves  to  the 
action  and  judgment  of  the  court,  either  in  the  execution  of  the 
testamentary  trust  or  in  the  construction  of  the  will  and  the  adjust- 
ment of  the  rights  of  the  parties  under  it,  must  elect  to  take  in  sub- 
ordination to  the  will  and  under  the  trust  as  created  by  the  testator, 
and  establish  their  rights  as  cestuia  qiie  trust.  They  cannot  have 
the  benefit  of  a  trust  which  they  repudiate,  merely  to  give  them  a 
standing  in  court."'  (See,  also,  Monarque  v.  Monarque^  80  N.  Y. 
320.)  The  court  of  equity  to  which  the  appeal  was  made  in  that 
action  had,  therefore,  no  jurisdiction  to  determine  any  question  pre- 
sented to  it  as  affecting  the  parties  to  the  action^  and  it  had  mucli 
loss  jurisdiction,  it  seems  to  me,  to  determine  the  rights  of  the  par- 
ties unborn  to  whom  was  devised  a  remainder  in  fee  simple  not 
before  the  court  and  where  the  trustees  in  whom  the  title  to  the 
property  liad  vested,  or  no  successors  to  such  trustees  were  before 
the  court  to  protect  the  rights  of  those  for  whose  benefit  the  legal 
title  to  the  property  had  vested  in  the  trustees. 

The  referee  below  relied  upon  Kent  v.  Church  of  St.  Michad 
(186  K.  Y.  10)  and  the  respondents  rely  on  that  case  to  sustain  liis 
judgment.  The  decision  in  that  case  presented  a  different  question 
and  is  rather  an  authority  for  the  appellants.  The  action  there  com- 
menced was  to  compel  persons  in  whose  name  stood  the  record  title 
of  certain  property  to  execute  a  deed  of  the  property  which  had  been 
conveyed  to  their  testator,  the  deed  of  which  had  been  lost  The 
grantor  of  that  deed  had  died,  leaving  a  will  by  which  she  devised 

♦See  1  R.  a  728,  §§  14-16;  Id.  778,  §§  1,  2.-  [Rkp. 
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to  trustees  all  ber  real  estate  to  be  by  them  divided  into  three  equal 
parts,  directing  them  to  pay  the  income  of  one  part  to  each  of  her 
three  children  during  the  lives  of  her  children  respectively,  and  after 
the  death  of  any  child  to  pay  over  and  divide  the  said  share  to  and 
among  his  or  her  children  then  surviving  and  the  lawful  issue  of 
any  child  or  children  who  might  have  died  leaving  issue  in  equal 
portions  per  stirpes.  The  plaintifiEs  in  an  action  in  which  they 
made  defendants  the  trustees  under  the  will  of  the  grantor,  her 
three  children  and  only  heirs,  and  her  grandchildren  who  were 
infants,  had  alleged  these  facts  and  asked  that  the  defendants 
execute  and  deliver  to  the  plaintiffs  a  good  and  sufficient  deed  so  as 
to  vest  and  confirm  the  title  to  the  land  absolutely  in  them  as  the 
representatives  of  the  estate  of  Kent,  the  grantee.  A  special 
guardian  was  appointed  for  the  grandchildren  defendants,  the  facts 
were  proved  and  judgment  was  entered  pursuant  to  the  prayer  of 
the  complaint.  In  compliance  with  the  judgment  the  adult  defend- 
ants, which  included  the  trustees  and  the  infants  by  their  special 
guardian,  executed  a  deed  of  the  land  to  the  plaintiffs,  and  the  ques- 
tion was  whether  the  trustees  of  Kent  thereby  acquired  a  good  title 
to  the  property.  It  will  be  noticed  that  under  this  will  the  trustees 
of  the  grantor  of  the  deed  had  the  legal  title  to  the  property  in 
trust.  The  action  was  commenced  to  compel  them  to  execute  a 
deed  of  the  property  of  which  they  were  the  legal  owners,  but  in 
which  the  equitable  title  was  in  the  plaintiffs.  All  parties  inter- 
ested who  were  then  alive  were  made  parties  to  that  action.  A 
court  of  equity  had  jurisdiction  to  decree  that  the  owners  of  the 
record  title  of  real  property,  the  equitable  title  of  which  was  in 
another,  should  convey  the  legal  title  and  making  the  owners  in 
whom  the  legal  title  had  vested  parties,  namely,  the  trustees,  and 
all  others  who  were  interested  as  the  oestuie  qtte  trustenL  And  as 
the  court  said :  '^  Therefore  the  judgment  against  the  trustees  and 
heirs  of  Mrs.  Stewart  was  in  a  proper  action  and  proper  form,  and 
the  question  is  whether  it  will  bind  the  after-bom  grandchildren,  if 
any,  of  Mrs.  Stewart,"  and  after  saying  that  the  trustees,  children 
and  grandchildren  of  Mrs.  Stewart  could  not  cut  off  or  affect  the 
title  in  tl>e  land  of  unborn  grandchildren  by  any  conveyance  in 
pais;  that  if  the  title  to  this  land  had  actually  been  devolved  under 
the  will  of  Mrs.  Stewart  and  an  action  were  brought  to  partition  i% 
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or  to  foreclose  a  mortgage  upon  it,  or  in  some  other  way  to  change 
or  extinguish  the  title,  it  would  be  the  duty  of  the  court  to  protect 
the  rights  of  unborn  grandchildren  by  setting  apart  land,  or  tlie 
proceeds  of  the  land,  to  represent  in  some  form  their  interests,  held 
that  where  an  estate  is  vested  in  persons  living,  subject  only  to  the 
contingency  that  persons  may  be  born  who  will  liave  an  interest 
therein,  the  living  owners  of  the  estate,  for  all  purposes  of  any  liti- 
gation in  reference  thereto  and  affecting  the  jurisdiction  of  the 
courts  to  deal  with  the  same,  represent  the  whole  estate  and  stand 
not  only  for  themselves,  but  also  for  the  persons  unborn ;  that 
this  is  a  rule  of  convenience  and  almost  of  necessity;  that  the 
rights  of  persons  unborn  are  sufficiently  cared  for  if,  when  the 
estate  shall  be  sold  under  a  regular  and  valid  judgment,  its  proceeds 
take  its  place  and  are  secured  in  some  way  for  such  persons.  This 
was  said  as  preliminary  to  the  discussion  of  the  question  deter- 
mined, viz.,  that  the  land  did  not  pass  nnder  the  will  of  Mra. 
Stewart ;  that  all  that  the  plaintiffs  in  that  case  asked  was  a  judg- 
ment confirming  the  title  to  the  land  which  she  had  conveyed  to 
Mr.  Kent ;  that  the  living  parties  defendant  in  that  case  were  all 
opposed  in  interest  to  the  plaintiffs  and  the  grandchildren  belonged 
to  and  represented  the  class  to  which  the  unborn  persons  would 
belong ;  that  in  such  a  case  it  is  safe  to  permit  the  living  to  repre- 
sent the  nnborn  and  the  unborn  must  be  bound  by  the  judgment 
confirming  the  title. 

It  seems  to  me  that  that  case  is  an  authority  for  the  plaintiff. 
Here  the  court  had  no  jurisdiction  to  deliver  any  judgment,  merely 
determining  a  will  was  void,  and  the  sole  object  of  the  action  was 
to  procure  such  a  determination.  The  father  of  this  unborn  plain* 
tiff  would  secure  under  such  a  judgment  absolute  title  to  the  property, 
cutting  off  his  children  for  his  own  benefit.  The  other  grand- 
children of  the  testator  would  have  no  possible  interest  in  protecting 
the  claim  of  the  plaintiff,  while  the  trustees  of  the  estate,  in  whom 
was  vested  the  title  to  the  property,  were  not  parties  to  the  action, 
and  no  one  was  there  to  protect  their  interest,  or  the  interest  of 
those  for  whom  they  held  the  estate  in  trust.  The  action  was  not 
brought  to  enforce  the  right  of  the  plaintiff  as  against  the  trustees 
of  the  estate,  and  the  persons  whom  they  represented ;  there  was 
no  provision  in  the  judgment  protecting  either  the  estate  or  the 
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unborn  children,  who  would  be  entitled  to  the  property  npon  the 
death  of  the  life  tenant,  and  this  jadgment  was  in  an  action  over 
which  a  court  of  equity  had  no  jurisdiction  to  render  any  judgment 
If  the  court  had  jurisdiction  to  determine  this  question  in  a 
proper  fiction,  with  the  proper  parties  before  it,  it  seems  to  me  that 
there  coiild  be  no  judgment  binding  upon  unborn  children  without 
the  presence  of  a  representative  of  the  trust.    By  the  will  a  trust 
was  created  during  the  lifetime  of  the  testator's  children,  and  upon 
the  death  of  his  widow,  title  to  all  the  test«tor^s  property  vested  in 
the  trustees,  such  trustees  beciimo  the  owners  of  the  property,  and 
held  it  for  the  children  of  the  beneficiary  for  life,  in  whom  a 
remainder  had  vested  or  would  vest  upon  the  birth  of  those  bom 
after  the  trust  became  establislied.    These  trustees  died,  and  under 
1  Bevised  Statutes,  730,  section  68,  the  trust  vested  in  the  Supreme 
Court,^  with  all  the  powers  and  duties  of  the  original  trustees,  to  be 
executed  by  some  one  appointed  for  that  purpose  under  the  direction 
of  the  conrt.    A  reference  to  the  revisers'  notes  in  relation  to  this 
sectionf  shows  that  the  intention  was  simply  to  change  tlie  rule  so 
that  the  property  subject  to  the  trnst  should  not  descend  to  the  per- 
sonal representatives  or  heirs  at  law  of  a  deceased  trustee,  but  that  on 
the  death  of  the  trustees,  the  trust  estate  would  vest  in  the  Supreme 
Court,  to  execute  the  trnst  by  a  person  appointed  for  that  purpose 
under  the  direction  of  the  conrt.     It  was  for  the  enforcement  of  the 
trust  that  the  estate  vested  in  the  Supreme  Court  —  not  for  its 
destruction,  and  if  there  was  no  trust,  nothing  vested  in  the  conrt 
The  fact  tliat  the  Supreme  Court  had  vested  in  it  a  trust  which  it  was 
directed  by  the  statute  to  enforce  by  a  person  to  be  appointed  by  it 
and  under  its  direction  did  not  place  it  in  any  different  relation  to 
the  trust  than  if  the  Supreme  Court  had,  under  tlie  general  authority 
conferred  upon  it,  appointed  a  substituted  trustee.     In  no  sense  can 
it  be  said  that  the  owner  of  the  property  was  before  the  conrt,  or 
that  the  court  could  by  a  judgment  bind  those  who  subsequently 
came  into  being,  and  who  would  then  become  entitled  to  a  vested 
remainder  where  the  only  authority  of  the  court  over  the  trnst  was 
to  enforce  it. 

*8ee  foot  note  ante,  p.  698.— [Rep. 

tSeo  Fowler's  Real  Property  Law  (2d  ed.),  1016.— [Rbp. 
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As  to  the  remaining  question^  as  to  whether  this  whole  trust  was 
Toid,  I  am  equally  clear  that  it  was  a  valid  trust.    As  in  all  cases  in 
the  construction  of  a  will,  the  first  question  is  to  ascertain  the  intent 
of  the  testator,  and  that  intent  I  believe  clearlv  appears.    The 
testator  here  gave  to  his  wife  a  life  estate  in  all  of  this  property. 
Upon  her  death  the  property  was  to  be  divided  among  his  eight 
children  equally,  in  such  manner  that  ^^  each  child  sliall  receive  only 
the  net  rents,  income  and  profits  of  his  or  her  share  during  her  life, 
and  at  the  death  of  each  child  his  or  her  share  shall  go  to  and 
vest  in  his  or  her  lawful  issue."    The  methods  by  which  this  scheme 
is  to  be  carried  iuto  effect  are  provided  for  in  the  7th  clause  of  the 
will.     By  that  clause  the  testator  appointed  his  executors  to  be 
trustees  of  all  his  property  given  or  devised  to  any  one  of  his  chil- 
dren during  the  life  of  such  child.    There  was  here  provided  a  limit 
for  the  continuance  of  the  trust.     The  widow  had  a  life  estate  irre- 
spective of  the  trust.    Upon  the  termination  of  tliat  life  estate  the 
property  was  divided  into  eight  parts  and  one  part  was  then  devised 
to  the  trustees  to  hold  during  the  life  of  each  child,  and  immediately 
upon  the  death  of  that  child  the  remainder  vested  in  his  issue  and 
in  default  of  issue  in  the  issue  of  testator's  other  children.    Nothing, 
it  seems  to  me,  can  be  clearer  than  that  this  was  the  intent  of  the  tes- 
tator and  that  such  a  trust  is  valid  is  settled.    (Matter  of  Mounts 
185  N.  Y.  162,  and  cases  cited.)    He  then  prescribes  the  powers  of 
the  trnstees.     He  says  the  trustees  should  have  full  power,  not  as  an 
extension  of  the  estate  which  he  had  (Revised  to  them,  but  during 
that  period,  to  retain  all  such  property  in  their  hands  unsold  and 
undivided  until  after  the  year  1867.    And  this  was  coupled  with 
fall  power  to  the  trustees  to  sell  and  convey  all  or  any  part  of  his 
real  estate  and  to  invest  his  personal  estate  and  the  proceeds  of  the 
gale  of  such  real  estate  as  they  shall  deem  best.     Whatever  may  be 
said  as  to  the  construction  to  be  given  to  permissive  words  when  it 
shall  be  necessary  to  carry  out  the  intent  of  the  testator  that  they 
should  be  considered  mandatory,  a  mere  permission  has  never  been 
considered  to  be  mandatory  when  the  result  would  be  to  change  the 
clearly  expressed  intention  of  the  testator  and  to  render  void  a  care- 
f  ally  prepared  scheme  as  to  the  disposition  of  his  estate.    What 
the  testator  clearly  meant  was  that  in  case  this  trust  should  last 
until  1868  his  executors  should  not  be  compelled  before  that  time 
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to  sell  any  of  his  real  estate.    The  provision  which  says  that  his 
executors  shall  have  power  to  retain  his  property  until  the  year  1868, 
{8  coupled  with  a  power  "  to  sell  and  convey  all  or  any  part  of  my 
real  estate    *    *    *    as  may  seem  to  them  most  for  the  interest  and 
advantage  of  my  children,"  and  does  not  prevent  the  alienation  of 
the  estate  for  a  moment.    In  addition  it  should  be  noticed  that  this 
power  never  became  effective  for  any  purpose.    The  widow  was 
given  a  life  interest  in  the  property  and  it  was  only  upon  her 
death  that  any  title  passed  to  the  trustees.     She  did  not  die  until 
January,   1868,   so  under  no  circumstances    could    the    trustees 
have  sold  the  property  until  after  tlie  period  named  by  the  tes- 
tator had  expired.    I  am  well  aware  of  the  rule  that  in  consid- 
ering the  validity  of  a  disposition  of  real  property  under  which 
an  attempt  is  made  to  restrain  alienation,  the  effect  is  to  be  con- 
sidered  as  if  the  alienation  was  restrained  for  the  longest  penod 
contemplated.    But  here  as  the  estate  did  not  vest  in  die  trus- 
tees until  after  this  period  there  was  not  and  never  could  be  any 
restraint  upon  their  power  of  alienation  and,  therefore,  the  clause 
as  it  stands,  even  though  it  was  mandatory,  could  have  no  effect 
upon  the  right  to  sell  or  convey  the  property.    I  also  think  that  if 
this  clause  was  void  it  would  not  affect  the  trust,  because  without  it 
the  trust  was  complete.     It  would  commence  only  upon  the  deadi 
of  the  widow  and  could  last  only  during  the  life  of  each  child,  for  it  is 
expressly  provided  that  upon  the  death  of  each  child  the  share  of  that 
child  should  go  at  once  to  it^  issue.    The  power  given  to  the  execu- 
tors as  to  the  management  of  the  estate  was  clearly  conditioned 
upon  the  continued  exercise  of  that  power  only  during  the  contin- 
uance of  the  trust.     Upon  no  possible  construction  of  tliis  will  can 
it  be  held  that  the  trust  could  continue,  whether  the  executors  sold 
or  did  not  sell  the  property,  beyond  the  life  of  the  widow  and  each 
child.     The  absolute  title  to  this  property  with  power  to  convey 
would  necessarily  vest  in  the  issue  of  each  child  immediately  upon 
the  death  of  that  child  after  the  death  of  the  widow ;  and  whether 
the  trustees  had  or  had  not  a  power  of  sale  that  extended  beyond 
the  life  of  the  widow  and  a  child,  or  whether  the  trustees  were  pre- 
vented from  exercising  the  power  of  sale  until  after  the  death  of 
the  widow  and  a  child,  there  was  nothing  in  the  will  that  postponed 
the  absolute  vesting  of  the  share  of  each  child  immediately  upon 
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the  death  of  the  child,  the  widow  being  then  deceased.  In  no 
aspect  of  the  case,  therefore,  can  it  be  said  that  any  of  the  provi- 
sions of  this  will  tied  np  the  share  of  any  child  for  more  than  two 
lives  in  being.  I  am  satisfied,  therefore,  that  this  adjudication  was 
not  binding  npon  the  plaintiff  and  that  the  will  was  entirely  valid. 
It  follows  that  the  judgment  appealed  from  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Patterson,  P.  J.,  and  McLaughlin,  J.,  concurred ;  Laughlin 
and  Houghton,  JJ.,  dissented, 

Houghton,  J.  (dissenting) : 

I  think  the  judgment  in  Uedney  v.  Tbmwfo,  whether  it  properly 
or  improperly  construed  the  will  of  John  Tonnele,  deceased,  is 
binding  on  this  plaintiff  although  he  was  unborn  at  the  time  it  was 
rendered.  While  both  the  complaint  and  the  judgment  in  that 
action  are  somewhat  inartistic  it  is  fair  to  say  that  the  complaint 
asked  construction  and  the  judgment  in  fact  construed  the  trust 
provisions  of  the  will.  The  estoppel  of  a  former  judgment  extends 
to  those  matters  which  are  comprehended  and  involved  in  the  thing 
decided  as  well  as  to  those  which  were  expressly  litigated  and 
determined.  {Pray  v.  Hegeman^  98  N.  Y.  351.)  A  construction  of 
the  will  was  necessarily  involved  in  reaching  any  conclusion  and  it 
is  of  no  importance  whether  the  conclusion  reached  was  right  or 
wrong. 

That  judgment  was  not  collusive  and  the  guardian  ad  litem  repre- 
senting the  infants  occupying  the  same  relation  to  the  will  and  trust 
estate  which  plaintiff  when  bom  occupied,  and  thus  having  a  com- 
mon interest  with  him,  raised  practically  the  same  questions  in 
behalf  of  the  validity  of  the  will  and  trust  thereunder  which  plaintiff 
now  raises  in  the  present  action. 

The  guardian  ad  litem,  by  his  brief  then  urged  upon  the  court  that 
the  will  should  be  construed  as  '^  a  devise  of  each  share  to  one  of 
the  testator's  children  for  life,  with  a  remainder  to  his  issue,"  and  that 
the  provision  as  to  not  selling  before  1867  was  permissive  and  not 
mandatory.  These  are  the  only  grounds  upon  which  plaintiff  now 
stands  or  upon  which  he  can  stand  to  uphold  the  will. 

I  do  not  understand  that  the  principle  upon  which  after-born  chil- 
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dren  are  bound  as  to  their  property  rights  by  a  jadgment  rendered 
prior  to  their  birth,  depends  upon  whether  the  person  through  whom 
they  clium  himself  took  a  position  in  the  litigation  friendly  to  their 
interests.  A  judgment  may  be  binding  on  those  subsequently  born, 
as  I  understand  it,  if  there  be  some  party  connected  with  the  litiga- 
tion with  a  like  interest,  whose  claim  in  that  regard  is  in  good  faith 
pressed  upon  the  court  for  decision.  Such  is  clearly  the  conclnsion 
from  the  reasoning  in  Downey  v.  Seib  (185  N.  Y.  427). 

In  Monarqv^  v.  Monarque  (80  N.  Y.  320)  the  judgment  invoked 
as  a  bar  was  entered  upon  consent,  and  in  McArthur  v.  Scott  (113 
U.  S.  340)  it  was  obtained  without  any  honafide  defense  on  the  part 
of  those  with  like  interest.  In  both  cases  the  judgments  were  virtual 
frauds  on  after-bom  children.  In  the  l&ter  case  of  Miller  v.  Texat 
dk  PaoifiG  Railway  (132  U.  S.  662),  where  it  was  held  that  contin- 
gent remaindermen  were  bari*ed  by  a  decree  made  before  their  birth, 
the  court  took  pains  to  point  out  that  the  controlling  feature  in 
McArthur  v.  Scott  was  the  fact  that  there  had  been  no  real  defense 
to  the  prior  decree  relied  upon  as  a  bar. 

If  the  action  of  Oedney  v.  Tormele  was  sufficiently  defended  bj 
those  having  an  interest  in  common  with  the  plaintifiE,  it  only  remains 
to  be  considered  whether  the  court  had  jurisdiction  to  render  the 
judgment  The  plaintiff,  Mrs.  G-edney,  was  a  cestui  que  trust  under 
the  apparent  trust  contained  in  tlie  will.  The  only  qualifying  tros- 
tee  had  died  and  the  trust  was  without  a  trustee.  The  testator  left 
real  property  apparently  affected  by  the  trust.  In  the  absence  of 
any  trustee  the  execution  of  the  trust  devolved  upon  the  Supreme 
Court.  That  court  had  inherent  power  to  execute  tlie  trust,  and 
might  take  its  execution  upon  itself  and  whatever  directions  it  might 
make  in  the  course  of  such  execution  would  be  binding  on  all  parties. 
{Kirk  V.  Kirk,  137  N.  Y.  510 ;  liagers  v.  RogerSy  111  id.  224)  It 
could  appoint  a  new  trustee,  but  it  need  not  if  it  did  not  choose. 
It  made  no  appointment,  and  the  cestui  que  trust  found  real  prop- 
erty in  which  she  had  a  qualified  interest  and  in  which  she  con- 
ceived she  had  a  greater  interest,  in  legal  possession  of  the  conrt 
and  Mrithheld  from  her  by  virtue  of  an  apparent  trust 

Under  such  circumstances  she  came  into  court  by  action,  making 
all  living  persons  having  any  possible  interest  parties,  and  asked  tbe 
court  to  construe  the  pretended  trust  by  which  it  held  in  legal  cnuh 
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tody  the  property  of  her  father,  the  testator,  and  to  say  whether  or 
not  it  was  a  good  trust  or  a  bad  one.  I  think  she  had  a  right  to  do 
this,  and  that  the  conrt  had  jurisdiction  to  pass  upon  her  request. 
Suppose  she  had  come  in  by  petition  and  asked  the  court  to  make 
some  order  respecting  the  trust,  and  the  court  had  ordered  all  inter- 
ested parties  in  being  before  it.  Manifestly,  under  the  above 
authorities,  all  parties  would  have  been  bound  by  any  order  thus 
made.  Tliat  she  came  into  court  by  action  does  not  change  the 
situation. 

If  there  had  been  a  trustee  and  he  had  brought  an  action  as  such 
trustee  for  the  construction  of  the  will,  and  all  parties  in  being  had 
been  made  defendants,  concededly  the  jadgment  rendered  would 
have  bound  after-bom  children,  for  the  trnstee  wonld  have  been 
their  representative.  The  same  result  wonld  follow  if  the  action 
had  been  brought  by  a  cestui  que  trusty  and  the  trustee  had  been 
made  a  party  defendant  and  had  joined  in  the  reqaest  for  a  con- 
•stmction  of  the  trust  and  direction  as  to  his  duties  thereunder. 
{Pray  v.  Segeman,  supra,) 

I  do  not  subscribe  to  the  doctrine  that  prior  to  the  enactment  of 
section  1866  of  the  Code  of  Civil  Procedure  (which  went  into  effect 
in  1880,*  and  hence  after  the  judgment  in  question  was  rendered)  a 
cestui  que  trust  who  was  also  an  heir  at  law  or  devisee  could  not 
bring  an  action  for  the  construction  of  a  will  to  have  an  apparent 
trust  contained  therein  declared  void.  Such  an  action  is  properly 
brought  by  one  who  is  next  of  kin  when  the  trust  relates  to 
personalty.    {Read  v.  WiUiams,  125  N.  T.  560.) 

Section  1866  of  the  Code  is  derived  from  section  1  of  chapter 
238  of  the  Laws  of  1853.t  That  act  provided  that  the  validity  of 
any  actual  or  alleged  devise  or  will  of  real  estate  might  be  deter- 
mined in  like  manner  as  the  validity  of  any  deed  might  be  deter- 
mined. It  was  expressly  held  in  Bead  v.  Williams  {supra\  where 
ITarton  v.  Cantwell  (108  N.  T.  255)  and  kindred  cases  are  explained, 
that  section  1866  (which  is  but  a  paraphrasing  of  the  law  of  1858) 
extended  the  remedy  by  equitable  action  so  as  to  include  suits  for 

•See  Code  Gv.  Proc  §  3356.—  [Rep. 

tAmd.  by  Laws  of  1879,  chap.  316;  rep.  by  Laws  of  1880,  chap.  245,  §  1, 
sabd.  80;  Id.  g'5.— [Rsp. 
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construction  of  trusts  and  devises  brought  by  heirs  claiming  adversely 
to  the  will.  I  see  no  practical  difference  between  the  law  of  1853 
and  the  section  of  the  Code  in  respect  to  the  right  to  bring  the 
action.  There  was  no  reason  for  enacting  the  law  unless  it  related 
to  heirs  and  devisees  who  would  take  the  property  if  the  trust 
should  be  declared  void. 

The  settling  by  statute  of  the  right  to  bring  an  action  to  construe 
a  will  and  determine  the  validity  of  a  devise  of  real  property  could 
only  be  in  behalf  of  devisees  and  heirs  who  could  take  title  except 
for  the  provisions  of  the  will.  Trustees  already  had  the  undisputed 
right  to  bring  an  action  for  the  construction  of  the  will  under  which 
they  were  acting,  and  to  ask  direction  as  to  their  conduct.  {Hawley 
V.  JameSy  5  Paige,  318,  488.)  There  was  no  occasion,  therefore,  to 
enact  a  law  in  behalf  of  trustees,  and  the  law  of  18^3  must  have 
related  to  heirs  at  law  and  devisees  who  would  take  if  the  trust 
were  swept  aside.  The  dictum  construing  the  act  of  1853  in  Bailey 
V.  Briggs  (56  N.  Y.  415)  as  giving  a  right  of  action  only  for  the. 
establishment  of  disputed  wills,  and  not  such  a  right  to  the  devisee 
or  heu"  to  construe  the  provisions  of  a  will,  was  expressly  repudiated 
by  the  decision  in  Anderson  v.  Anderson  (112  N.  Y.  104). 

Kalish  V.  Kalish  (45  App.  Div.  528)  held  that  an  heir. at  law 
claiming  in  hostility  to  the  will  and  not  included  in  its  trust  provi- 
sions could  not  maintain  an  action  to  declare  the  trust  void.  Tbe 
Court  of  Appeals  affirmed  the  judgment  (166  N.  Y.  368),  but  upoa 
other  grounds,  and  expressly  held  that  an  heir  at  law  could  maintain 
such  an  action  (page  371). 

Wager  v.  Wager  (89  N.  Y.  161)  and  Holland  v.  Ahoch  (108  id. 
312)  and  Horton  v.  CanimeU  {supra)  and  Anderson  v.  Anderson 
{supra)  and  kindred  cases  are  not  to  the  contrary.  Each  of  these 
decisions  will  be  found  to  turn  on  points  other  than  the  broad 
principle  that  an  heir  or  devisee  who  would  take  if  the  alleged 
trust  were  void  had  no  right  to  bring  an  action  in  equity  to  declare 
the  trust  void.  In  most  of  them  the  action  was  by  a  grantee  of  some 
devisee  under  the  will  who  wanted  his  title  confirmed  because  of 
possible  future  claims.  Surely  in  the  absence  of  objection  an  heir 
or  devisee  whose  title  was  cut  off  by  an  alleged  trust  and  who  would 
take  if  the  trust  were  swept  aside  could  bring  such  an  action,  and 
if  the  court  entertained  it  the  judgment  which  it  renciered  would  be 
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within  its  jurisdiction.  With  respect  to  a  cestui  que  trusty  however, 
which  Mrs.  Gedney  was,  even  though  an  heir,  there  never  was  any 
question  of  the  right  to  bring  such  an  action.  The  books  are  f  nil 
of  actions  brought  by  such  plaintiffs. 

Mrs.  Gedney  could  not  induce  the  trustee  to  bring  the  action  nor 
make  him  a  party  defendant  to  one  brought  by  herself  because  no 
trustee  existed  except  tlie  court  itself  in  which  she  must  bring  her 
action  if  she  brought  any  at  all.  She  was  a  cestui  que  trusty  and 
being  an  heir  at  law  also  did  not  disqualify  her,  and  she  had  the  right 
to  bring  the  action  which  she  did  and  the  court  had  jurisdiction  to 
entertain  it  and  plaintiff's  rights  were  sufficiently  presented  to  the 
court  by  parties  having  a  common  interest  with  him  and  were  prop- 
erly defended,  and  the  judgment  rendered  construed  the  will  and  is 
binding  upon  him,  and,  therefore,  conclusive  of  his  claims  in  the 
present  action. 

I,  therefore,  vote  to  affirm  the  judgment. 

Laughlin,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered  before  another  referee, 
costs  to  appellant  to  abide  event.     Settle  order  on  notice. 


William  Schradin,  as  Administrator,  etc.,  of  Hermann  Schradin, 
Deceased,  Respondent,  v.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Appellant. 

Firgt  Department,  Marcb  13,  1908. 

Hailroad  —  death  of  employee  —  section  42a  of  Railroad  Law  construed  — 
servants  as  vice-principals  —  pleading  —  statute  available  though  not 
mentioned  in  complaint  —  contributory  negligence. 

Chapter  657  of  the  Laws  of  1906,  which  added  eection  42a  to  the  Railroad  Law, 
providhig  that  in  actions  against  raih-oad  corporations  to  recover  for  per- 
sonal injuries  or  death  of  employees,  certain  coemployees,  having  physical 
control  or  direction  of  the  movements  of  a  signal,  switch,  locomotive,  train  or 
telegraph  office,  etc.,  are  vice  principals  of  the  corporation  and  not  fellow- 
servants,  creates  a  new  rule  of  law  by  which  the  railroad  becomes  liable  for  the 
negligence  of  said  persons.  As  said  statute  does  not  require  a  notice  to  be 
App.  Div.— Vol.  CXXIV.         45 
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given  as  a  prerequisite  to  action  to  enforce  the  liabiUty  so  created,  and  is  a 
i)ublic  statute,  a  plaintiff  need  not  allege  that  the  action  is  brought  under  said 
statute  in  order  to  recover  for  injuries  received  by  the  negligence  of  the  persons 
therein  enumerated. 

A  decedent  who  was  killed  by  a  train  while  employed  by  a  railroad  company  as 
an  electrical  worker  upon  its  tracks  at  a  place  wherea  watchman  was  stationed 
to  give  notice  of  approaching  trains,  was  entitled  to  rely  to  some  extent  upon 
the  watchman  and  engineers  of  approaching  trains  to  give  warning. 

Where  it  appears  that  one  employed  as  an  electrical  worker  on  a  track  was  killed 
by  the  defendant's  train  which  approached  without  warning  at  a  place  where 
the  defendant  had  stationed  a  watchman  to  give  warning  of  approaching  trains, 
the  decedent's  contributory  negligence  is  for  the  jury. 

MgLauqhijn  and  Clarke,  JJ.,  dissented,  with  opinion. 

Appeal  l)y  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  16th  day  of  February,  1907,  upon  tlie 
verdict  of  a  jury  for  $^,500,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  l-ith  day  of  February,  1907,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Robert  A,  Kutschbock^  for  the  appellant. 

George  Vivian  Smith,  for  the  respondent. 

Ingraham,  J. : 

This  action  was  brought  to  recover  the  damages  sustained  by  the 
next  of  kin  of  the  plaintiff's  intestate  caused  by  his  death  while  in 
the  employ  of  the  defendant.  The  complaint  alleges  that  on  the 
15th  of  September,  1906,  plaintiff's  intestate  was  in  the  employ  of 
the  defendant  as  an  electrical  worker  on  the  tracks  of  the  defendant 
at  One  Hundred  and  Seventh  street  and  Park  avenue  in  the  city  of 
New  York ;  that  while  so  engaged  the  said  deceased  was  run  into 
and  upon  by  locomotives  with  the  cars  thereto  attached,  which  cars 
and  locomotives  were  in  tlie  exclusive  control  and  operation  of  the 
defendant ;  that  the  said  collision  was  caused  by  the  careless,  negli- 
gent and  unlawful  acts  and  omissions  of  the  defendant,  its  agents 
and  servants,  and  without  any  fault  on  the  part  of  the  said  deceased 
which  contributed  thereto;  that  in  consequence  thereof  the  deceased 
snstained  injuries  which  resulted  in  his  death,  and  that  plaintiff  has 
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cansed  to  be  served  upon  the  defendant  notice  of  the  time,  place 
and  cause  of  the  injuries  resulting  in  the  immediate  death  of  the 
deceased,  pursuant  to  the  provisions  of  the  Employers'  Liability  Act 
of  1902. 

Upon  the  trial  plaintiffs  counsel  stated  that  his  complaint  was 
drawn  on  the  broad  ground  of  negligence ;  that  the  plaintiflE  elected 
to  try  his  case  as  a  cause  of  action  for  common-law  negligence,  sup- 
ported by  an  amendment  to   the  Railroad   Law  (Laws  of  1890, 
chap.    565,   §   42a,   added   by   Laws  of   1906,   chap.   657).     The 
defendant  objected  to  any  claim  under  that  statute,  on  the  ground 
that   there   was  no  allegation   in   the   compl&int  setting   forth   a 
cause   of  action  under  it,  and  upon  the  further  ground   that  no 
notice  had  been  served  upon  the  defendant  relating  to  a  cause  of 
action  under  that  statute.     The  court  then  held  that  the  plaintiff 
would  have  to  elect  whether  he  would  try  the  case  as  a  common- 
law  action  or  whether  he  would  try  it  under  the  Employee'  Lia- 
bility Act,  to  which  counsel  for  the  plaintiff  said  that  he  relied  upon 
the  common-law  theory.     The  defendant's  counsel  objected  to  the 
plaintiff's  trying  the  case  under  either  of  the  statutes,  the  Employ- 
ers' Liability  Act  of  1902  or  chapter  657  of  the  Laws  of  1906,  and 
the    court   directed   the   counsel  to   proceed.     When  the  plaintiff 
rested,  defendant's  counsel  moved  to  dismiss  the  complaint  and 
objected  to  the  claim  of  the  plaintiff  on  the  ground  that  there  was 
no  allegation  in  the  complaint  setting  forth  a  cause  of  action  under 
chapter  657  of  the  Laws  of  1906  ;  that  no  notice  had  been  served 
upon  the  defendant  of  plaintiff's  intention  to  rely  upon  the  cause  of 
action  given  by  that  act ;  and  further,  upon  the  ground  that  when 
this  objection  was  first  raised  plaintiff  elected  to  proceed  tipon  the 
theory  of  common-law  liability,  and  the  case  having  proceeded  upon 
that   theory,  the  plaintiff  could  not  recall  his  election  and  invoke 
the   aid  of  chapter  657  of  the  Laws  of  1906.     This  objection  was 
overruled   and   defendant  excepted.     The  court  then  denied  the 
motion  to  dismiss  the  complaint,  and    defendant   excepted.     At 
the  end  of  the  whole  case  the  defendant  renewed  its  motion  to  dis- 
miss the  complaint  on  the  general  grounds  that  there  was  no  negli- 
gence of   the   defendant  shown,  that    plaintiff  was  not  free  from 
oontrii)utory  negligence,  and  that  no  cause  of  action  was  set  forth 
in    the  complaint  under  chapter  657  of  the  Laws  of  1906.     The 
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court  denied  the  motion  and  defendant  excepted.  After  the  court 
had  charged  the  jury,  the  defendant  requested  the  court  to  chai^ 
that  the  jury  could  not  find  the  defendant  liable  on  the  ground  that 
the  engineer  operating  the  engine  drawing  the  shop  train  north  on 
track  No.  4  was  negligent,  which  was  declined,  and  to  which  defend- 
ant excepted.  And  the  court  was  further  requested  to  charge  that 
if  the  accident  occurred  through  the  negligence  or  omission  of  tbe 
defendant's  engineer  running  the  engine  drawing  the  north-bound 
shop  tmin  on  track  No.  4,  or  from  the  negligence  or  omission  of 
the  watchman  to  give  a  signal,  that  was  the  negligence  of  compe- 
tent fellow-servants  bf  the  plaintiffs  intestate,  and  plaintiff  cannot 
recover,  which  request  was  refused,  to  which  defendant  excepted. 
The  request  to  charge  that  if  the  jury  should  find  that  the  accident 
was  owing  to  the  negligence  or  omission  of  the  watchman  Connora 
to  give  a  warning  to  plaintifiPs  intestate,  that  was  the  negligence  of  a 
fellow-servant  and  they  must  find  for  the  defendant,  was  also 
declined,  and  defendant  excepted. 

The  plaintiff's  evidence  tended  to  show  that  the  deceased  with  a 
fellow-workman  was  at  work  npon  track  No.  4  of  the  defendant's 
railroad.     At  this  point  on  the  defendant's  road  there  wci-e  four 
tracks,  two  for  north-bound  and  two  for  south-bound  trains.     The 
north-bound  trains  used  the  west  tracks.     An  employee  working  with 
the  deceased  testified  that  he  left  track  No.  4  to  go  on  track  No.  3,  and 
on  turning  around  and  looking  at  the  deceased,  saw  an  engine  ten  feet 
behind  him  ;  that  ho  yelled,  and  the  deceased  looked   towards  the 
engine  and  then  jumped  ;  that  he  had  taken  about  three  steps  when 
the  engine  hit  him  ;  that  it  was  the  duty  of  one  of  the  gang  of  work- 
men of  which  the  deceased  was  a  member  to  give  signals  to  notify 
those  working  on  the  track  of  approaching  trnins,  but  this  signal 
was  not  given  ;  that  the  deceased  was  engaged  in  what  was  called 
"bonding"  on  the  third  rail  of  track  No.  4;  that  this  required  the 
heating  of  tlie  rail,  which  was  done  with  a  torch ;  that  it  would  take 
the  torch  three  to  five  minutes  to  heat  the  bond  material  befor3 
deceased  could  work  at  it ;  that  the  deceased  stood  with  one  foot 
upon  the  cast  rail,  watching  the  third  rail,  when  this  train  came  up 
behind  and  struck  him.     Another  man  at  work  on  the  track  just 
below  the  deceased  saw  the  engine  about  four  blocks  out  of  the 
tunnel  and  saw  it  strike  the  deceased  ;  that  the  whistle  did  not  blow 
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before  the  deceased  was  struck,  nor  did  the  watchman,  whose  duty 
it  was  to  warn  persons  npon  tlie  track,  give  any  notice  of  tlie 
approach  of  the  train. 

It  is  clear  that  but  for  the  act  of  1906  there  would  be  no  cause 
of  action.  The  deceased  was  employed  to  work  upon  a  track  upon 
which  trains  were  constantly  passing.  The  danger  of  working 
upon  sucli  a  track  was  apparent,  and  he  was  liable  to  be  run  over  by 
passing  trains  if  he  remained  constantly  on  the  track  without  watch- 
ing. To  protect  him  the  defendant  provided  a  watchman,  wliose 
duty  it  was  to  give  notice  of  the  approach  of  trains.  The  deceased 
had  a  helper  who  could  easily  have  watched  for  trains  while  the 
deceased  was  at  work ;  but  at  the  time  of  this  accident  he  was 
engaged  in  catching  the  string  of  a  kite  and  not  attending  to  his 
duties.  The  watchman,  whose  duty  it  was  to  give  notice  of  the 
approach  of  trains,  appears  to  have  been  on  duty  at  the  time  and  in 
his  proper  place,  and  the  defendant  thus  performed  its  duty  to  the 
deceaced  in  providing  a  proper  watchman  to  give  notice  of  tlie 
approach  of  trains.  There  was,  therefore,  no  evidence  of  the 
defendant's  negligence,  unless  an  additional  liability  is  imposed  by 
the  provisions  of  this  act  of  1906. 

The  firet  question  presented,  therefore,  is  whether  to  sustain  a 
recovery  nnder  the  provisions  of  this  amendment  of  1906,  it  is 
necessary  to  allege  a  cause  of  action  under  it  in  the  complaint.  The 
charge  in  the  complaint  is  a  general  charge  of  negligence,  and  the 
liability  charged  against  the  defendant  is  based  upon  a  collision 
caused  by  the  negligent,  careless  and  unlawful  acts  and  omissions 
of  the  defendant,  its  agents  and  servants.  Section  42a  of  the  Rail- 
road Law,  added  by  chapter  657  of  the  Laws  of  1906,  provides : 
"  In  all  actions  against  a  railroad  corporation  *  *  *  for  per- 
sonal injury  to  or  death  resulting  from  personal  injury  of  any  per- 
son while  in  the  employment  of  such  corporation,  or  receiver,  arising 
from  the  negligence  of  such  corporation  or  receiver  or  of  any  of  its 
or  his  officers  or  employees,  every  employee,  or  his  legal  representa- 
tives, shall  have  the  same  rights  and  remedies  for  an  injury,  or  for 
death,  suffered  by  him,  from  the  act  or  omission  of  such  corporation  or 
receiver  or  of  its  or  his  officers  or  employees,  as  are  now  allowed  by 
law,  and  in  addition  to  the  liability  now  existing  by  law,  it  shall  be 
held  in  such  actions  that  persons  engaged  in  the  service  of  any  rail- 
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road  corporation,  foreign  or  domestic,  doing  business  in  this  State, 
or  in  the  service  of  a  receiver  tliereof,  who  are  entrusted  by  snch 
corporation  or  receiver  with  the  authority  of  superintendence,  con- 
trol, or  command  of  other  persons  in  the  employment  of  such  cor- 
poration or  receiver,  or  with  the  authority  to  direct  or  control  any 
other  employee  in  the  performance  of  the  duty  of  such  employee, 
or  who  have,  as  a  part  of  their  duty  for  the  time  being,  piiysical 
control  or  direction  of  the  movement  of  a  signal,  switch,  locomotive 
engine,  car,  train  or  telegraph  office,  are  vice-principals  of  such  cor- 
pomtion  or  receiver,  and  are  not  fellow-servants  of  snch  injured  or 
deceased  employee." 

If  this  act  applies,  I  think  there  is  a  cause  of  action,  as  the  man 
employed  to  give  signals  of  the  approach  of  trains  would  be  a  per- 
son in  the  employ  of  the  defendant  who  had  the  "  control  or  direc- 
tion of  the  movement  of  a  signal."  He  would  be  the  person  placed 
by  the  defendant  in  control  of  a  signal  to  give  notice  to  its  employees 
of  the  approach  of  trains,  and  the  lives  of  the  employees  upon  the 
track  would  depend  upon  the  careful  performance  of  this  duty. 
But  for  the  provisions  of  this  section,  the  watchman  was  a  fellow- 
workman  of  the  deceased,  and  for  his  negligence  the  defendant 
would  not  be  liable,  and  if  the  engineer  was  at  fault,  he  also  would 
be  a  fellow-workman.  The  question  of  the  liability  of  the  defend- 
ant depends  upon  whether  this  statute  gives  a  new  cause  of  action 
which  must  be  pleaded.  The  statute,  in  terms,  imposes  an  additional 
or  enlarged  liability.  It  provides  that  in  all  actions  against  a  rail- 
road corporation  for  personal  injuries  to  an  employee,  such  employee 
shall  have  "  the  same  rights  and  remedies  for  an  injury,  or  for  death, 
suffered  by  him,  from  the  act  or  omission  of  such  corporation  or 
receiver  or  of  its  or  his  officers  or  employees,  as  are  now  allowed 
by  law,  and,  in  addition  to  the  Hability  now  existing  by  law,  it  shall 
be  held  in  such  actions  "  that  certain  persons  specified  are  not  fellow- 
servants  of  the  injured  or  deceased  employee.  But  the  liability 
which  is  imposed  is  not  to  be  enforced  by  a  separate  action,  but 
that  "  in  addition  to  the  liability  now  existing  by  law,  it  shall  be 
held  in  such  actions,"  namely,  in  actions  brought  to  enforce  the 
liability  of  a  railroad  corporation  to  its  employee  who  has  been 
injured  or  killed  while  in  the  service  of  the  railroad  corporation. 
There  is  no  notice  required  to  be  given  to  the  employer  of  an  inten- 
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tion  to  hold  the  employer  liable  under  this  provision  of  the  statute 
as  there  is  in  the  Employers'  Liability  Act  of  1902.  It  seems  to 
me  that  the  effect  of  this  provision  is  that  a  certain  rule  of  law  by 
which  certain  employees  of  an  employer  were  deemed  fellow- 
servants  should  not  be  applicable  to  railroad  corporations,  but  sucli 
employees  should  be  what  the  statute  calls  "vice-principals,"  or 
employees  for  whose  negligence  the  master  should  be  liable.  The 
Employee'  Liability  Act  (Laws  of  1902,  chap.  600)  expressly  pro- 
vides that  no  action  for  a  recovery  under  the  act  could  be  maintained 
unless  notice  of  the  time,  place  and  cause  of  the  injury  is  given  to 
the  employer.  In  Gmaehle  v.  Rosenberg  (178  N.  T.  147)  the 
Court  of  Appeals  held  that  the  Employers'  Liability  Act  gave  an 
additional  cause  of  action  in  that  it  prescribes  that  the  master 
should  be  liable  for  the  negligence  of  a  superintendent  or  any 
person  acting  as  such.  But  as  no  notice  is  required  to  be  given 
to  maintain  an  action  to  enforce  a  liability  created  by  the  act 
of  1906,  as  the  facts  alleged  in  this  complaint  are  sufficient 
to  bring  the  plaintiff  within  the  liability  created  by  that  act 
and  as  it  is  a  public  statute  which  does  not  have  to  be  pleaded 
—  I  cannot  see  why  it  is  necessary  to  allege  that  the  defend- 
ant is  liable  under  its  provisions.  All  that  is  required  ic  that  the 
complaint  should  contain  a  concise  statement  of  the  facts  constitut- 
ing the  cause  of  action,*  and  this  complaint  certainly  complies  with 
this  provision.  It  seems  to  me  that  the  complaint  was  sufficient  to 
justify  a  recovery  based  upon  the  negligence  of  these  employees  ( f  . 
the  defendant  whose  negligence  caused  the  injury.  If  the  defend- 
ant had  wished  to  know  which  fellow-servants  had  been  negligent 
or  what  the  acts  of  negligence  were  it  should  have  applied  either 
for  a  bill  of  particulars  or  to  make  the  complaint  more  definite 
and  certain.  The  deceased  was  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  He  was  entitled  to  rely  to  some  extent 
upon  the  fact  that  a  watchman  had  been  employed  to  warn  him  of 
the  approach  of  trains  or  that  the  engineer  would  give  him  some 
notice  of  his  approach.  He  was  engaged  in  watching  his  work  and 
it  was  a  question  for  the  jury  as  to  whether  or  not  he  did  all  that 
was  required  to  protect  himself.     The  defendant  also  contended 

♦  See  Code  Civ.  Proc.  §  481.  —  [Rep. 
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that  chapter  657  of  the  Laws  of  1906  violates  section  1  of  the  14th 
amendment  to  the  Constitution  of  the  United  States,  but  I  think  it 
is  clearl}'  a  matter  of  State  control. 

The  judgment  and  order  should,  therefore,  be  affirmed,  witli 
costs. 

Patterson,  P.  J.,  and  Scott,  J.,  concurred ;  McLaughlin  and 
Clarke,  JJ.,  dissented. 

McLaughlin,  J.  (dissenting) : 

The  recovery  is  sought  to  be  sustained  under  chapter  657  of  the 
Laws  of  1906,  but  as  I  construe  the  complaint  that  is  not  the  cause 
of  action  alleged,  nor  is  it  the  theory  upon  which  the  action  was 
tried  and  submitted  to  the  jury.  There  is  not  a  reference  in  the 
complaint  to  chapter  657  of  the  Laws  of  1906,  or  any  facts  set  forth 
indicating  that  the  action  is  brought  under  that  statute,  and  at  the 
beginning  of  the  trial  the  plaintiff's  attorney  elected  to  try  the  action 
as  one  to  recover  under  the  common  law,  and  the  case  was  submitted 
to  the  jury  upon  this  theory. 

In  Gmaehle  v.  Rosenherg  (178  N.  Y.  147)  the  court  held  that  the 
Employers'  Liability  Act  (Laws  of  1902,  chap.  600)  gave  an  addi- 
tional cause  of  action  iti  that  it  prescribed  that  the  master  should  be 
liable  for  the  negligence  of  a  superintendent  or  a  person  acting  as 
such.  The  act  of  1906  gave  an  additional  cause  of  action  by  extend- 
ing the  liability  of  the  master  beyond  that  imposed  at  common  law 
and  by  the  Employers'  Liability  Act.  The  act  expressly  recites 
that  it  creates  a  liability  for  certain  acts  "  in  addition  to  the  liability 
now  existing  by  law  "  and  declares  that  pei^sons  who  are  intrusted 
with  tlie  authority  of  superintendence,  control  or  command  of  other 
pei*sons,  or  who  have  as  a  part  of  their  duty,  physical  control  or 
direction  of  "the  movement  of  a  signal,  switch,  locomotive  engine, 
car,  train  or  telegraph  office,  are  vice-principals  and  are  not  fellow- 
servants  of  the  injured  or  deceased  employee.  By  this  act  two 
classes  of  employees  are  declared  to  represent  the  master :  (a)  Those 
who  exercise  superintendence  or  have  authority  to  direct  or  control 
any  other  employee ;  and  (b)  those  who  have  physical  control  or 
direction  of  some  of  the  appliances  for  the  movement  of  cars* 

Where  a  recovery  is  sought  under  the  Employers'  LiabiHty  Act 
(Laws  of  1902,  chap.  600)  the  complaint  must  show,  by  appropriate 
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allegations,  that  tlie  action  is  brought  under  that  statute  {Suther- 
land V.  Ainma7iyi^  112  App.  Div.  332),  and  the  same  is  true  wliere 
a  recovery  is  souglit  under  chapter  657  of  the  Laws  of  1906. 
Where  the  right  to  maintain  an  action  depends  upon  a  statute,  tlie 
plaintiff  must,  by  an  appropriate  pleading,  bring  the  action  within 
t!ie  terms  and  conditions  of  the  statute  (Lewis  v.  Ilowe^  174  N.  Y. 
340) ;  in  other  words,  the  complaint  must  clearly  and  unmistakably 
indicate,  either  by  a  reference  to  the  statute  itself  or  by  alleging 
certain  facts,  that  the  action  is  brought  under  the  statute.  The 
purpose  of  a  complaint  is  to  notify  the  person  against  whom  a 
recovery  is  sought,  the  precise  ground  upon  which  the  recovery 
is  claimed.  This  purpose  would  be  thwarted  if  a  party  could  allege 
one  cause  of  action  and  then  recover  upon  another,  or  set  forth 
general  allegations  entitling  one  to  recover  at  common  law  and  then 
recover  under  a  statute.  It  is  true  a  pleading  is  to  be  liberally  con- 
strued, but  this  presupposes,  in  case  of  a  complaint,  that  the  plain- 
tiff has  complied  with  the  statute  by  setting  forth  in  his  complaint 
a  plain  and  concise  statement  of  the  facts  constituting  his  cause  of 
action,  and  if  a  material  statement  is  susceptible  of  two  meanings, 
the  one  most  unfavorable  to  the  pleader  must  be  taken.  {Clark  v. 
Dillon,  97  N.  Y.  370.) 

It  15  no  answer  to  these  suggestions,  as  it  seems  to  me,  to  say  that 
if  the  defendant  wished  to  know  which  fellow -servant  had  been 
negligent  it  should  have  applied  for  a  bill  of  particulars  or  to  make 
the  complaint  more  definite  and  certain.  It  had  a  right  to  assume, 
inasmuch  as  no  reference  was  made  to  the  act  of  1906,  or  any  facts 
pleaded  indicating  that  a  recovery  was  claimed  under  that  act,  that 
the  action  was  not  brought  to  recover  under  that  statute. 

For  these  reasons  I  am  unable  to  concur  in  the  opinion  of  Mr. 
J  nstice  Ingraham.  I  am  of  the  opinion  the  judgment  and  order 
appealed  from  should  be  reversed  and  a  new  trial  ordered. 

Clarke,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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The  People  of  the  State  of  New  Yoek,  Kespondent,  v.  The 
Equitable  Life  Assurance  Society  of  the  United  States, 
Defendant,  Impleaded  with  Levi  P.  Morton  and  Otliers, 
Appellants. 

First  Department,  March  6,  1908. 

Corporation  —  action  by  Attomey-Gteneral  against  directors  under  sec- 
tions 1781  and  1782  of  the  Code  of  Civil  Procedure — pleading— joinder 
of  actions,  legal  and  equitable  —  proper  parties  defendant  —  demurrer 
—  complaint  —  liability  of  directors  —  Statute  of  Limitations  —  leg:al 
issues  triable  before  jury — directors  —  nonfeasance. 

Sections  1781  and  1783  of  the  Code  of  Civil  Procedure,  allowing  an  action  to  be 
brought  by  tlie  Attorney- General  on  behalf  of  the  People,  or  in  certain  cases 
by  a  creditor,  trustee,  etc.,  against  the  directors  of  a  corporation  for  miscon- 
duct, do  not  confer  upon  the  parties  enumerated  in  the  latter  section  any  new 
cause  of  action,  except  with  respect  to  the  removal  or  suspension  of  directors, 
but  merely  authorize  the  enforcement  by  the  individuals  named  of  causes  of 
action  which  have  accrued  to  the  corporation  and  which  might  be  enforced  by 
it  or  its  receiver,  or  by  a  stockholder  in  behalf  of  himself  and  all  other 
stockholders  in  the  right  of  the  corporation. 

Where  the  complaint  in  an  action  brought  by  the  Attorney -General  in  the  name 
of  the  People  under  sections  1781  and  1782  of  the  Code  of  Civil  Procedure 
against  the  directors  of  a  corporation  to  require  them  to  account  for  their 
official  conduct  and  repay  property  of  the  corporation  converted  or  lost  from 
neglect  of  duty,  etc.,  embraces  many  separate  causes  of  action,  some  equitable 
and  some  legal,  in  one  or  more  of  which  some  of  the  parties  defendant  are  not 
interested,  the  causes  have  been  improperly  united,  and  a  demurrer  to  the 
complaint  upon  that  ground  will  be  sustained. 

A  demurrer  for  such  misjoinder  will  be  sustained  whether  or  no  the  various 
causes  of  action  be  well  pleaded,  if  there  be  an  attempt  to  set  forth  causes  of 
action  which  cannot  be  joined. 

The  rules  of  pleading  are  prescribed  by  the  Code  of  Civil  Procedure,  and  no  dis- 
tinction is  made  between  actions  at  law  and  suits  in  equity  as  to  the  joinder 
of  causes. 

The  causes  of  action  in  favor  of  a  corporation  enumerated  in  section  1781  of  the 
Code  of  Civil  Procedure  are  not  excluded  from  the  operation  of  sectioa  484, 
which  prescribes  what  causes  of  action  nwy  be  joined. 

A  cause  of  action  against  the  directors  of  a  corporation  brought  under  section 
1781  of  the  Code  of  Civil  Procedure  cannot  be  united  with  a  cause  of  action 
against  their  predecessors  or  successors  in  office,  unless  the  acta  complained  of 
were  done  pursuant  to  a  scheme  or  conspiracy,  or.  there  be  allegations  con- 
necting the  acts  of  one  set  of  directors  with  those  of  their  predecessors  cr 
successors. 
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Separate  and  disconnected  acts  of  malfeasance  or  nonfeasance  by  successive 
boards  of  directors  of  a  corporation  cannot  be  said  to  arise  out  of  the  same 
transaction  or  transactions  connected  with  the  same  subject  of  action  within 
the  meaning  of  subdivision  9  of  section  484  of  the  Code  of  Civil  Procedure, 
and  hence  causes  of  action  based  thereon  cannot  be  joined. 

Causes  of  action  against  directors  of  a  corporation  for  malfeasance  or  nonfea- 
sance whether  in  law  or  in  equity  must  affect  all  of  the  defendants  in  order  to 
be  joined,  although  it  is  not  essential  in  equity  that  all  the  defendants  are 
affected  alike,  and  where  such  causes  are  misjoined,  those  affected  by  all  the 
causes  as  well  as  those  affected  by  one  or  more  only,  may  demur  on  the  ground 
of  misjoinder. 

In  an  action  against  trustees  for  an  accounting  all  are  necessary  parties  if  a  right 
of  contribution  exists;  not  so,  however,  where  the  action  is  at  law  for  then  there . 
is  no  right  to  contribution.  Moreover,  even  if  such  suits  be  in  equity  and  some  ^ 
of  the  defendants  be  innocent  of  wrongdoing  and  yet  liable  to  account  with 
others  guilty  of  wrongdoing  there  can  be  no  contribution  as  between  those 
who  neither  participated  in  the  same  acta  nor  served  on  the  board  of  directors 
at  the  same  time. 

Each  director  of  a  corporation  is  liable  only  for  his  own  acts  or  omissions.  One 
director  is  not  liable  for  the  acts  or  omissions  of  another  unless  he  participated 
therein  to  the  injury  of  the  corporation,  or  had  some  knowledge  by  which  in 
the  exercise  of  reasonable  care  he  could  have  prevented  the  loss,  or  unless  be 
connived  at  it  or  failed  to  perform  his  duty  of  exercising  the  authority  he  pos- 
sessed to  prevent  loss  which  could  in  the  exercise  of  reasonable  care  and  skill 
have  been  foreseen  and  guarded  against. 

Nor  are  directors  liable  for  mere  errors  of  judgment  where  they  act  without  cor- 
rupt intent  and  in  good  faith  and  are  fairly  competent  to  discharge  the  duties 
of  the  position,  unless  the  acts  be  unlawful  or  ultra  vires. 

Where  allegations  of  negligence  charged  against  a  director  are  in  the  alternative 
to  the  effect  that  something  was  done  or  omitted,  the  defendant  on  demurrer 
la  entitled  to  have  the  pleading  construed  as  charging  merely  an  omission  of 
duty  and  not  the  commission  of  an  affirmative  act. 

A  complaint  which  merely  charges  negligence,  whether  of  omission  or  commis- 
sion, without  alleging  the  facts,  states  merely  a  legal  conclusion  not  admitted 
by  demurrer. 

In  an  action  against  directors  of  a  corporation  for  negligently  wasting  the  prop- 
erty of  the  corporation  brought  under  section  1781  of  the  Code  of  Civil  Pro- 
cedure, the  plaintiff  must  allege  the  fdcts  constituting  negligence  or  miscon- 
duct, misfeasance  or  malfeasance  the  same  as  if  the  action  had  been  brought 
by  the  corporation  itself. 

It  was  not  the  intention  of  the  Legislature  in  enacting  sections  1781  and  1782  of 
the  Code  of  Civil  Procedure  to  require  directors  of  a  corporation  to  account  as 
in  cases  of  trustees  of  express  trusts  and  more  must  be  alleged  than  the  mere 
fact  that  the  defendant  was  a  director. 

Thus,  where  a  defendant  is  sued  solely  for  acts  of  omission  as  a  director  and  it  is 
not  alleged  that  he  received  any  property  of  the  corporation  for  which  he 
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failed  to  account,  or  voted  in  favor  of  any  unlawful  disposition  of  corporate 
property  or  fraudulently  connived  thereat,  or  was  guilty  of  any  breach  of 
trust,  and  he  is  not  charged  with  having  profited  directly  or  indirectly  by  adj 
of  the  nets  of  other  defendants  vested  with  executive  functions,  and  it  is 
not  charged  that  he  was  guilty  of  ilegligence  in  failing  to  insist  upon  the  adop- 
tion of  appropriate  by-laws  to  safeguard  the  corporation,  or  in  voting  for 
officers  or  approving  the  appointment  of  employees  or  in  voting  for  or  refrain- 
ing from  voting  against  any  specific  action  of  the  directors,  or  that  he  had  aoy 
knowledge  or  reason  to  suspect  misconduct  of  members  of  executive  commit- 
tees or  other  officers  or  employees  of  the  corporation,  or  that  he  has  failed  to  take 
part  in  the  proceedings  at  any  meetings  of  the  directors  at  which  he  should 
have  attended,  or  has  been  guilty  of  anything  more  than  an  honest  error  of 
judgment,  the  complaint  fails  to  state  a  cause  of  action  against  him. 

Although  where  a  demurrer  is  well  taken  on  one  ground  the  court  will  make  its 
decision  upon  that  ground  without  expressing  an  opinion  as  to  whether  other 
grounds  are  tenable,  yet  where  the  other  grounds  have  been  discussed  and 
exhaustively  presented  and  may  again  arise  under  new  pleadings  served  on  the 
severance  of  the  action,  the  court  may  express  its  views  as  to  the  same. 

In  the  case  at  bar  the  court  makes  the  following  statements: 

A  corporation  may  sue  one  or  more  directors  in  equity  for  an  accounting  with 
respect  to  property  of  the  corporation  which  has  actually  come  into  liis  or 
their  hands,  or  for  fraudulent  breach  of  trust  in  the  management  of  the  corpo- 
ration or  its  property  and  for  the  recovery  of  the  value  of  property  lost  and 
incidental  damages. 

So,  too,  it  has  an  action  at  law  against  one  or  more  directors  for  damages  sustained 
by  the  corporation  in  consequence  of  his  or  their  wrongful,  negligent  official 
acts  of  misfeasance  or  nonfeasance. 

But  a  suit  in  equity  may  not  be  joined  with  an  action  at  law  against  the  same 
directors. 

Where  there  are  concurrent  remedies  at  law  and  in  equity  against  directors  of 
A  corporation,  equity  applies  the  Statute  of  Limitations  which  governs  at 
law. 

Where  a  corporation  fails  to  enforce  causes  of  action  against  its  directors,  a 
stockholder  may  do  so,  but  must  sue  in  equity  and  may  enforce  the  causes  of 
action  whether  legal  or  equitable,  though  the  defendant  is  entitled  to  have  the 
legal  issues  settled  for  trial  by  jury.  ^ 

An  action  by  the  Attorney -General  in  the  name  of  the  People  brought  pursuant 
to  sections  1781  and  1782  of  the  Code  of  Civil  Procedure  for  the  removal  or 
suspension  of  a  director  must  be  brought  in  equity  and  such  action  may  be 
joined  with  one  against  the  same  director  or  directors  for  an  accounting. 

Prior  to  the  amendment  made  by  chapter  157  of  the  Laws  of  1907,  directors  of  a 
corporation  could  not  be  sued  under  section  1781  of  the  Code  of  Civil  Proced- 
ure for  a  neglect  or  failure  to  perform  duties,  and,  hence,  a  suit  brought  under 
said  section  prior  to  the  amendment  is  in  equity  for  an  accounting  and  cannot 
include  damages  as  suck  caused  by  the  defendant's  neglect  of  duty. 

Inoraham  and  Clarke,  J  J. ,  concurred  in  separate  opinion. 
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Appeals  by  the  defendants,  Levi  P.  Morton  and  otliera,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  17th  day  of  May,  1^07,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  overruHng  the 
said  defendants'  demurrera  to  the  amended  complaint. 

GeoTffe  W.  Wickersham,  John  G.  Milbum  and  liastus  S. 
Ransom^  for  the  appellants  August  Belmont  and  certain  other 
defendants. 

George  A.  Strong,  for  the  appellants  Low  and  Smith. 

Samtiel  Untennyer  \^Abraham  Benedict  with  him  on  the  brief], 
for  the  appellants  Hyde  and  Mclntyre. 

John  De  Witt  Warner,  for  the  appellant  Forgan. 

Howard  Mansfield,  for  the  appellant  Van  Home. 

Edward  M.  Shepard,  for  the  appellant  Thomas  De  Witt  Cuyler. 

Thomas  Thdcher  \Graham  Sumner  with  him  on  the  brief],  for 
the  appellants  Frick  and  Hill. 

William  B,  Hornhlower  \James  Byrne  with  him  on  the  brief], 
for  the  appellants  Blair  and  Hughitt. 

William  F,  Goldheck,  for  the  appellants  James  W.  Alexander 
and  certain  other  defendants. 

Lawrence  Greer  and  F.  C.  Nicodemue,  Jr.,  for  the  appellants 
Louis  Fitzgerald  and  certain  other  defendants. 

George  Welwood  Murray  and  Charles  P.  Ilowland,  for  the 
appellant  Mills. 

Timothy  I.  Dillon,  Deputy  Attorney- General  [  William  S.  Jack- 
son, Attorney-General,  with  him  on  the  brief],  for  the  respondent. 

Lauohlin,  J. : 

This  action  is  brought  bj.,tlifi.  Attorney-General  in  the  name  of 
the  People,  pursuant  to  the  provisions  of  sections  1781  and  1782  of 
the  Code  of  Civil  Procedure,  against  former  and  present  directors 
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of  the  Equitable  Life  Assurance  Society  of  the  United  States,  to 
require  tliera  to  account  for  their  official  conduct  in  the  manage- 
ment and  disposition  of  the  funds  and  property  committed  to  their 
charge  as  directors,  and  to  compel  them  to  pay  to  the  society  anj 
money  and  the  value  of  any  property  which  they  or  any  of  them 
have  acquired  to  themselves  or  transferred  to  others,  or  lost  or 
wasted  through  neglect  or  violation  of  their  duty,  and  for  the 
reujoval  of  such  of  the  present  directors  as  may  be  sliown  to  have 
been  guilty  of  misconduct,  and  to  provide  for  the  election  of  their 
successors.     The  society  is  joined  as  a  defendant. 

The  action,  althon^li  duly  brought  and  prosecuted  in  the  name 
of  the  People,  is  in  the  right  of  the  society,  and  for  its  benefit. 
(Brinckerhqf  v.  Bostwicky  105  N.  T.  567 ;  Peojyle  v.  Ballard,  134 
id.  209.)  These  provisions  of  the  Code  did  not  create,  give  rise  to  or 
confer  upon  the  parties  enumerated  in  section  1782  ai^^Ji^siusaiise  of 
action,  excepting  with  respect  to  the  removal  or  susj^ension  of  direct- 
ors ;  and  with  that  exception,  hy  the  provisions  of  those  sections,  the 
Legislature,  in  the  interest  and  for  the  protection  of  creditors,  includ- 
ing policyholders  and  stockholders,  merely  authorized  the  enforce- 
ment, by  the  officials  and  individuals  designated  in  section  1782,  of 
causes  of  action  which  have  accrued  to  the  corporation  and  might  be  ' 
enforced  by  it  or  its  receiver,  or  by  a  stockholder  in  behalf  of  him- 
self and  all  other  stockholders  in  the  right  of  the  corporation. 
{People  V.  Ballard,  stcjyra  ;  People  v.  Lowe,  117  N.  Y.  175.) 

There  are  thirty-two  separate  demurrers  to  the  complaint.  The 
demurrers  interposed 'by  all  appellants  excepting  Mills  present  a 
ground  in  common,  viz.,  that  causes  of  action  have  been  improperly 
united  in  that  a  cause  of  action  against  the  demurring  defendant 
has  been  united  with  a  cc>use  of  action  against  another  or  other 
defendants  in  which  he  is  not  interested.  The  appellant  Milk 
demurs  upon  the  grounds  that  facts  sufficient  to  constitute  a  cause 
of  action  against  him  are  not  stated,  and  that  the  plaintiJBE  has  not 
legal  capacity  to  sue.  Other  grounds  of  demurrer  are  stated  by 
many  of  tlie  appellants ;  but  the  appeals  may,  I  think,  all  be 
decided  upon  the  grounds  to  which  reference  has  been  made. 
Before  discussing  the  questions  of  law  involved  in  a  decision  of  the 
appeals  it  will  be  profitable  to  consider  the  plans  devised  hy  antAor- 
ity  for  the  managetnent  of  the  affairs  of  this  society  and  the  mate- 
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rial  allegations  of  the  complaint.  The  Equitable  Life  Assurance 
Society  is  a  domestic  stock  corporation,  conducting,  as  its  name 
implies,  the  business  of  life  insurance.  It  was  incorporated  on  or 
about  the  25th  day  of  July,  1859,  pursuant  to  the  provisions  of 
chapter  463  of  the  Laws  of  1853.  The  incorporators,  as  required 
by  the  act,  embodied  in  their  declaration  of  intention  to  form  a 
company,  a  copy  of  the  charter  which  they  proposed  to  adopt,  and 
it  was  duly  approved  as  therein  provided.  The  charter  provided 
that  the  capital  should  be  $100,000,  divided  into  1,000  shares  of 
$100  each.  It  also  provided  that  the  corporate  powers  of  the  com- 
pany should  be  vested  in  a  board  of  fifty-two  directors  "  and  shall  be 
exercised  by  them,  and  by  such  officers  and  agents  as  they  may 
appoint  and  from  time  to  time  empower ;  "  that  each  director  should 
own  at  least  five  shares  of  the  capital  stock,  and  that  a  niajority  of  the 
directora  should  be  citizens  of  the  State  ;  that  the  first  board  of  direct- 
ors should  divide  themselves  into  four  classes  of  thirteen  each,  and 
that  the  term  of  office  of  one  class  should  expire  annually  after  the 
end  of  the  year  1859,  and  that  one-fourth  of  the  board  should  there- 
after be  elected  annually  for  terms  of  four  years,  and  until  their  suc- 
cessors should  be  chosen.  It  also  provided  for  filling  vacancies  in 
the  board.  The  incorporator  doubtless  contemplated  electing  many 
non-resident  directors,  and  that  all  directors  should  not  be  expected 
to  attend  the  meetings  of  the  board,  for  tlie  charter,  instead  of  pro- 
viding that  a  majority  should  be  essential  to  a  quorum,  gave  tlio 
board  power  to  declare  that  any  number  not  less  than  seven  should 
constitute  a  quorum.  The  by-lav;s  subsequently  adopted  provided 
that  nine  should  .constitute  a  quorum.  The  charter  provided  for 
the  election  of  a  president  by  the  board  atid  authorized  it  to  elect  a 
vice-president  and  to  appoint  a  secretary  "  and  such  other  officers  as 
they  may  deem  requisite  and  who  shall  hold  office  during  the  pleas- 
ure of  the  Board  of  Directors."  The  directors  were  empowered  to 
enact  "By-laws,  Rules  and  Regulations  for  the  government  of  the 
officers  and  agents,  and  for  the  management  of  the  afiEairs  of  the 
company,  not  inconsistent  with  this  charter,  or  with  the  Constitution 
and  Laws  of  this  State,"  which  might  be  amended  or  repealed  by 
them  at  pleasure.  The  by-laws  of  the  society  provided  for  four 
quarter-annual  meetings  of  the  directors.  Special  meetings  could  be 
called  by  the  president  in  his  discretion,  and  he  was  required  to  call 
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a  special  meeting  on  request  of  five  directors.  At  each  qnarterly 
meeting  the  president  was  required  to  make  a  report  "  of  the  trans- 
actions of  the  Society  during  the  next  preceding  financial  quarter," 
stating  certain  specified  particulai-s  "  and  all  the  particulars  necessary 
to  form  a  general  exhibit  of  tlie  Society's  condition  at  the  close  of 
said  quarter."  They  provided  that  the  officers  of  the  society  should 
be  "  a  president,  a  vice-president,  a  second,  third  and  fourth  vice- 
president,  a  secretary,  an  assistant  secretary,  an  actuary,  a  comptrol- 
ler, a  treasurer,  an  assistant  treasurer,  an  auditor,  a  superintendent 
of  agencies  and  a  registrar,"  and  prescribed  their  respective  duties. 
The  president  was  ex  officio  a  member  of  all  standing  committees. 
He  was  given  "the  general  direction  and  superintendence  of  the 
affairs  of  the  Society  "  and  authority  to  appoint  all  clerks  and  other 
employees  not  appointed  by  the  board,  and  authority  to  supervise 
and  direct  the  other  officers  with  respect  to  their  duties  not  expressly 
prescribed.  The  officers  were  given  power  to  make  contracts  for 
life  insurance  "and  all  other  contracts,  powei-s  of  attorney  and 
instruments  in  writing  necessary  for  the  Society  in  the  management 
of  its  affairs,  in  conformity  with  the  rules  and  regulations  of  the 
board  for  the  time  being."  Five  standing  committees  were  created 
by  the  by-laws,  viz.,  finance,  executive,  agencies,  insurance  and 
accounts,  and  it  was  provided  that  the  members  thereof  should  be 
elected  by  ballot.  The  finance  committee  consisted  of  the  president 
and  ten  directors,  and  six  constituted  a  quorum.  Its  functions  were 
to  "superintend  the  making  of  investments  by  the  Executive  Com- 
mittee," to  superintendent  the  manner  of  keeping  accounts  "and  all 
matters  connected  with  the  finances  and  exjienses  of  the  Society, 
and  may  itself,  or  through  the  Executive  Connnittee,  or  through 
such  persons  as  it  may  designate,  audit  all  bills  and  examine  and 
check  the  cash  payments  with  the  vouchers."  The  executive  com- 
mittee consisted  of  the  president,  vice-president,  comptroller,  chair- 
man of  the  finance  committee  "  and  not  less  than  five  othere,"  and 
four  constituted  a  quorum.  It  was  provided  with  respect  to  the 
executive  committee  that  "  they  shall  act  as  an  Advisory  Committee 
to  the  president  in  all  the  affairs  of  the  Society  and  shall  have  spe- 
cial charge  of  the  investment  of  the  funds  of  the  Society,  including 
the  purchase  and  sale  of  securities  and  loans  on  the  same  and  invest- 
ments on  bond  and  mortgage,  and  shall  during  the  intervals  when 
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the  Finance  Committee  is  not  in  session,  have  all  the  powei*s  of  the 
Board  of  Directore.  The  Committee  shall  supervise  the  condition, 
security  and  productive  character  of  the  assets  and  shall  devise  ways 
and  means  to  improve  their  condition,  to  provide  against  danger  of 
loss,  to  rid  the  Society  of  unproductive  assets  and  to  invest  and 
reinvest  in  productive  assets.  It  shall  be  tlieir  duty  to  see  that  the 
securities  are  properly  guarded  and  protected  and  to  frame  rules 
for  the  custody  of  the  same  and  by  periodical  examinations  and 
otherwise  to  test  the  operations  of  such  rules.  They  shall,  as  far  as 
practicable,  meet  three  times  in  each  week  for  the  purpose  of  advis- 
ing and  consulting  with  the  president  and  carrying  out  the  pur- 
poses of  this  section,  and  shall  report  purchases,  loans  and  other 
investments  made  by  them  to  the  Finance  Committee."  It  was 
also  provided  that  minutes  of  the  meeting  of  each  committee 
should  be  kept  in  book  form  and  that  "reports  of  the  same" 
should  be  read  at  every  regular  meeting  of  the  directors;  and  that 
every  report  of  a  standing  or  special  committee  not  entered  on  the 
minutes  should  be  in  writing  and  signed  by  the  committee  or  its 
chairman.  It  was  also  provided  that  at  the  close  of  each  fiscal  year 
the  accounts  and  assets  should  be  examined  by  a  special  committee 
of  not  less  than  five  directors,  the  majority  of  whom  should  not  be 
members  of  the  finance  committee  and  that  their  report  should  be 
spread  on  the  minutes. 

There  are  forty-nine  individual  defendants,  twenty-four  of  whom 
had  resigned  on  or  prior  to  the  5th  day  of  August,  1905,  when  the 
action  was  commenced.  Their  terms  of  service  commenced  on 
divers  dates  from  September  14,  1859,  to  Deceml>er  7,  1904,  and 
twelve  of  them  were  not  directors  prior  to  the  31st  day  of  October, 
1900. 

After  setting  forth  formal  matters,  the  charter  and  by-laws  of  the 
society,  and  the  period  during  which  each  defendant  was  a  director, 
and  which  of  them  were  members  of  the  finance  and  executive 
committees  and  the  pleader's  claim  as  to  the  duty  of  the  directors, 
it  is  alleged  in  paragraph  4th  of  the  complaint  that  '^  the  individual 
defendants  herein,  disregarding  their  said  duty  to  said  defendant 
society  and  in  violation  thereof,  for  a  number  of  years  preceding  the 
commencement  of  this  action,  have  negligently,  improperly  and 
App.  Div.— Vol.  CXXIV.        46 
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improvideutly  performed  such  duties  and  habitually  and  contiuu- 
ously  done,  or  caused  or  suffered  to  be  done,  wrongful,  illegal  and 
improper  acts  (some  of  which  are  hereinafter  set  forth  in  detail)  by 
reason  whereof  the  defendant  society  has  suffered  groat  loss  and 
damage,  and  its  funds,  assets  and  property  have  been  wasted  and 
lost,  and  much  money  and  property  to  which  it  has  been  and  is 
entitled  has  been  withheld  from  it,  all  to  its  great  damage,  and  the 
individual  defendants  have  acquired  to  themselves,  or  caused  or 
permitted  to  be  transferred  to  others,  in  violation  of  their  duties, 
money,  property  and  the  value  of  property  properly  belonging  to 
said  defendant  society."  The  plaintiff  then  alleges  that  a  report 
was  made  to  the  society  on  the  81st  day  of  May,  1905,  by  a  commit- 
tee of  live  directors  consisting  of  the  defendants  Frick,  Ilarriman, 
Ives,  Bliss  and  Ingalls,  pursuant  to  a  resolution  theretofore  passed, 
directing  them  to  "thoroughly  investigate  atid  report  upon  the 
present  management  of  the  society,"  and  that  thereafter  the  Superin- 
tendent of  Insurance  made  an  examination  into  the  affairs  of  the 
society  and  filed  a  preliminary  report  thereon  in  his  oflBce  on  the 
20th  day  of  June,  1905.  Neither  the  contents  of  these  reports  nor 
the  facts  discovered  on  the  investigations  are  set  forth.  The  allega- 
tions with  respect  thereto,  therefore,  cannot  avail  the  plaintiff.  Tiie 
plaintiff  then  in  paragraphs  lOtli  to  20th,  inclusive,  charges  certain 
specific  instances  of  losses  of  money  and  waste  of  property  of  the 
society,  and  in  nearly  every  instance  it  is  charged  that  the  loss 
resulted  from  some  act  which  the  defendants  negligently  called  or 
suffered  or  permitted  to  be  done.  In  tlie  10th  paragraph  it  is 
charged  that  on  the  8th  day  of  October,  1900,  prior  to  the  time 
when  twelve  of  the  defendants  were  first  elected  directors,  a  lease 
with  the  Mercantile  Safe  Deposit  Company,  the  time  of  execntion 
of  which  is  not  stated  excepting  that  it  appears  that  it  miist  have 
been  more  than  tQw  years  prior  thereto,  made  for  an  inadequate 
rental  and  with  terms  as  to  renewal  very  unfavorable  to  the  society, 
was  renewed ;  that  ten  of  the  defendants,  whose  names  are  specified, 
at  the  time  of  the  execution  of  the  lease  —  evidently  meaning  the 
original  lease,  but  it  is  immaterial  whether  it  is  that  or  the  renewal 
tliat  is  referred  to  —  were  stockholders  and  directors  of  the  lessee 
and  at  the  same  time  officers,  directors  and  members  of  the  commit- 
tees of  the  society,  and  that  the  defendants  thus  named  acquired  to 
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themselves  and  transferred  to  others  a  certain  profit  and  benefit,  the 
amount  of  which  the  plaintiflE  is  unable  to  state.  It  is  manifest  tliat 
no  cause  of  action  is  here  stated,  at  least  excepting  against  the 
defendants  alleged  to  have  profited  by  the  transaction,  for  the  infer- 
ence is  that  the  lessee  was  given  the  right  to  the  renewal  by  the 
original  lease,  and  no  misconduct  is  alleged  against  any  defendant 
*with  respect  to  the  execution  of  the  original  lease,  excepting  the  ten 
who  profited  thereby.  In  the  lltli  paragraph  it  is  alleged  that  in 
the  month  of  June,  1902  —  after  which  time  several  of  the  defend- 
ants fii"st  became  directors  —  the  society  purchased  the  entire  capital 
stock  of  the  Missouri  Safe  Deposit  Company,  a  corporation  of  which 
the  defendant  Hyde  owned  a  controlling  interest  and  in  which  some 
of  the  defendants,  not  specified,  were  stockholders,  directors  and 
officers,  as  well  as  directors  and  officers  of  the  society,  and  that  the 
only  assets  of  the  Missouri  company  were  leases  from  the  society  — 
the  time  of  the  execution  of  which  is  not  alleged — for  an  inade- 
quate  rental  and  the  good  will  of  the  business  resulting  therefrom, 
and  there  is  no  allegation  that  any  defendant  interested  in  the  sale 
took  part,  for  the  society,  in  the  pui'chase,  or  that  any  defendant 
was  guilty  of  misconduct  with  respect  to  the  execution  of  the  leases, 
excepting  a  general  allegation  that  the  directors,  officei-s  and 
members  of  the  committees  of  the  society  "improperly,  waste- 
fully,  improvidently  and  in  violation  of  their  duty  to  the  defeud- 
anf  society,  procured,  and  caused,  or  suffered  and  permitted  the 
defendant  society  to  purchase  and  acquire"  the  stock.  In  the 
12th  paragraph  the  defendants  are  charged  in  the  same  general 
language  as  that  already  quoted  from  the  11th,  with  having  during 
each  of  the  six  years  preceding  the  commencement  of  the  action 
made  large,  excessive  and  unwarranted  loans  and  advances  to  agents, 
aggregating  several  millions  of  dollars  each  year,  on  the  security 
of  notes  of  the  agents  and  assignments  of  moneys  to  grow  due  to 
them  in  the  future  as  renewal  commissions  upon  insurance  thereto- 
fore procured  by  them,  and  that  to  avoid  a  ruling  of  the  Insurance 
Department  that  these  advances  could  not  be  regarded  as  assets,  the 
claims  against  the  agents  were  assigned  to  trust  companies  in  which 
certain  of  the  defendants,  not  specified,  were  stockholders,  directors 
and  officers,  and  that  loans  were  procured  from  the  trust  companies 
thereon  equal  to  the  face  value  of  tlie  claims,  on  an  agreement  of 
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the  society  to  pay  interest  at  tlie  rate  of  five  per  centum  on  such 
loans,  and  it  is  alleged  that  the  loans  were  left  on  deposit  with  the 
trust  companies ;  that  at  the  times  of  obtaining  these  loans  the 
society  had  funds  on  deposit  with  the  same  trust  companies  in  excess 
of  the  amount  of  such  loans  and  was  receiving  thereon  only  three 
per  cent;  that  the  loans  were  unnecessary  and  resulted  in  a  large 
loss  to  the  society',  and  that  the  individual  defendants  interested  in. 
the  trust  companies  were  benefited  thereby,  and  that  some  of  these 
loans  have  not  been  repaid  and  are  uncollectible.  There  is  no 
allegation  that  the  defendants,  who  thus  profited  by  the  transac- 
tions, acted  for  the  society  with  respect  to  those  matters  which, 
under  the  by-laws,  would  fall  within  the  province  of  the  executive 
committee  under  the  supervision  of  the  finance  committee,  nor 
is  it  shown  that  any  defendant  did  any  particular  act  with  resjiect 
thereto. 

In  the  13tli  paragraph  it  is  alleged  that  in  the  year  1902  tlie 
society  owned  the  controlling  interest  in  the  Western  National 
Bank  in  which  ten  defendants,  whose  names  are  specified,  were 
stockholders  and  directoi's ;  that  such  ten  directors,  with  two  other 
defendants  specified,  ''  and  others  of  the  individual  defendants," 
brought  about  a  merger  between  said  bank  and  the  National  Bank  of 
the  United  States  of  New  York  on  a  basis  which  resulted  in  a  large 
gain  to  the  individual  defendants  who  were  interested  in  the  bank, at 
the  expense  of  the  society,  and  that  this  resulted  in  a  loss  and  \\>aste 
of  property  of  the  society.  There  is  no  allegation  that  the  defend- 
ants who  profited  by  the  transaction  acted  for  the  society  or  what 
any  defendant  did  or  refrained  from  doing  with  respect  to  consum- 
mating the  merger,  nor  is  it  shown  what  the  value  of  the  stock 
which  the  society  received  was  worth,  and,  therefore,  the  facts 
showing  loss  or  damage  are  not  properly  pleaded. 

In  the  14th  paragraph  the  defendants  are  charged  in  the  same 
general  language  as  that  already  quoted  from  the  11th  with  having 
during  the  six  years  preceding  the  commencement  of  the  action 
negligently  caused  or  suffered  specified  large  amounts  of  money,  in 
excess  of  the  value  of  the  services  rendered  to  be  paid  for  salarl®, 
and  it  is  further  charged  generally,  without  any  period  being  ^^' 
Hed^  that  the  individual  defendants  as  directors,  officers  and  mem- 
bers of  the  committees  of  the  society  likewise  caused  or  suffered  the 
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payment  of  large  and  unwarranted  sums  of  money  to  pereens  speci- 
fied and  others  not  specified  on  account  of  expenses  alleged  to  have 
been  incurred  in  the  service  of  the  society,  but  for  which  it  was  not 
liable,  and  that  the  finance  committee  and  the  members  thereof 
wholly  failed  and  neglected  to  see  that  the  bills  were  properly 
audited  and  to  examine  the  check  and  cash  payments  with  vouchers 
for  such  expenses.  In  the  15th  paragraph  the  directors  are  charged 
in  the  same  general  language  with  having  caused  or  suffered  to  be 
paid  by  the  society  and  by  a  number  of  other  societies  and  corpora- 
tions in  which  it  was  a  large  stockholder  and  in  which  some  of  them 
were  directors  and  stockholders  "  large  sums  of  money  to  them- 
selves or  some  of  their  number  and  to  other  persons  under  the  guise  of 
salaries  and  fees  for  attending  to  their  duties  as  officers  and  directors 
and  members  of  committees,"  which  sums  were  not  paid  for  the 
services  rendered,  but  were  paid  by  reason  of  the  fact  that  the 
persons  receiving  the  same  were  officers  and  directors  of  the  society ; 
that  this  constituted  a  loss  and  waste  of  the  funds  of  the  society  to 
an  amount  unknown  to  the  plaintiff,  and  that  during  several  years 
prior  to  the  commencement  of  the  action  the  society  owned  about 
forty-four  per  cent  of  the  stock  of  the  Equitable  Trust  Company 
and  sixtj'-four  per  cent  of  the  stock  of  the  Mercantile  Trust  Com- 
pany and  thirty-fivo  per  cent  of  the  stock  of  the  Commercial  Trust 
Company.  It  is  then  charged,  in  the  same  general  language,  that 
the  defendants  as  directors,  officers  and  members  of  committees  of 
the  society  caused  or  suffered  these  trust  companies  to  pay  the 
defendant  Hyde  specified  large  sums  of  money  as  salary,  in  addi- 
tion to  the  salary  he  was  receiving  from  the  society,  and  caused  or 
suffered  the  payment  by  the  society  of  improper,  illegal  and  exces- 
sive pensions  to  various  persons.  In  the  16th  paragraph  it  is  charged 
in  the  same  general  language  that  the  defendants  caused  or  suffered 
tlie  society  to  pay  excessive,  improper  and  unwarranted  sums  of 
money  to  various  attorneys  greatly  in  excess  of  the  value  of  tlie 
services  rendered.  In  the  17th  paragraph  complaint  is  made  of  a 
loan  by  the  Mercantile  Truet  Company  to  defendants  Alexander 
and  Jordan,  but  it  is  alleged  that  tlie  loan  was  repaid  and,  there- 
fore, no  damages  being  shown  a  cause  of  action  either  at  law  ot  in 
equity  is  not  stated.  {Skinner  v.  Smithy  134  N.  Y.  240.)  In  the  13th 
paragraph  it  is  charged  in  the  same  general  language  that  the  defend- 
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ant  direators,  officers  and  members  of  the  committees  of  the  society 
caused  or  suif  ered  and  permitted  the  society  to  loan  $250,000  to  the 
Depew  Improvement  Company  on  inadequate  security  and  permitted 
tl)e  moi*tgagor  to  remain  in  possession  and  to  collect  the  rents,  wliicb) 
it  is  alleged,  resulted  in  a  loss  to  the  society  of  upwards  of  a  quarter 
cf  a  million  of  dollars,  although  it  is  admitted  that  certain  of  the 
defendants  became  sureties  for  the  loan,  and  their  solvency  is  not 
questioned.  In  the  19th  paragraph  it  is  alleged,  in  the  same 
general  language,  that  "  for  a  number  of  years  past,"  the  period 
not  being  specified  with  greater  definiteness,  the  defendant  direct- 
ors, officers  and  members  of  the  committees  of  tlie  society  caused  or 
suffered  it  to  keep  large  sums  of  money  on  deposit  with  certain 
banks  and  trust  companies  in  which  some  of  the  individual  defend- 
ants, not  specified,  were  interested,  at  a  low  rate  of  interest,  when 
the  funds  could  and  should  have  been  safely  invested  at  «  higher 
rate  of  interest,  which,  it  is  claimed,  constituted  a  waste  of  the  funds 
and  a  loss  to  the  society.  In  the  20th  paragraph  it  is  allied 
that  on  the  7th  day  of  January,  1902,  the  society  owned  a  large 
number  of  shares  of  the  capital  stock  of  the  American  Deposit  and 
Loan  Company,  organized  for  tlie  purpose  of  loaning  money  to 
policyholders  of  the  society,  and  consented  to  an  increase  of  tlie 
capital  stock  thereof  and  failed  to  subscribe  for  the  number  of  shares 
of  such  increase  to  which,  as  a  stockholder,  it  was  entitled,  and  saf- 
fered  certain  specified  individual  defendants  interested  in  the 
company  to  subscribe  therefor,  to  their  own  profit  and  to  the  loss 
of  the  society ;  and  on  the  2Sth  day  of  January,  1903,  consented  to 
another  like  increase  of  the  capital  stock  of  said  company,  whoso 
name  had  then  been  changed  to  the  Equitable  Trust  Company,  and 
likewise  failed  to  subscribe  for  the  number  of  shares  to  which  it 
was  entitled,  and  permitted  specified  individual  defendants  and  one 
Annie  F.  Hyde  to  subscribe  therefor,  to  their  profit  and  to  the  lo& 
of  the  society,  and  subsequently  procured  the  purchase  by  tlie 
society  of  a  large  block  of  the  stock  at  a  price  greatly  in  excess  of 
the  market  value  thereof.  The  acts  referred  to  in  this  paragraph 
are  alleged  to  have  beeu  done  by  the  society ;  and  the  only  charge 
against  the  individual  defendants,  with  the  exception  of  the  two 
who  profited  by  the  transaction,  is  that  at  the  time  of  each  increase 
of  the  stock  of  the  American  Deposit  and  Loan  Company  they 
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individual!  J  owned  sufficient  stock  therein,  together  with  that  owned 
bj  the  society,  to  control  the  business  and  the  affairs  of  the  loan 
company  and  of  the  trust  company,  and  were  director,  officers  and 
members  of  committees  of  the  defendant  society,  "  and  improperly, 
wastefully  and  iraprovidently  and  in  violation  of  their  duty  to  the 
defendant  society,  procured  and  caused  said  defendant  society  to 
refuse  to  take  its  proportionate  share"  of  the  amount  of  stock  allot- 
ted to  it  upon  such  increases  of  capital  stock,  "and  secured  and 
acquired  tlie  allotment  of  the  same  to  themselves  and  others  to  their 
own  prv>fit  and  beneiit,  and  that  of  such  other  persons  and  to  the 
loss  and  damage  of  said  defendant  society,"  and  when  thereafter 
the  value  of  the  stock  of  the  Equitable  Trust  Company  had  greatly 
increased,  "  they  procured  and  caused  said  defendant  society  to 
purchase  and  acquire  "  a  large  number  of  shares  thereof  at  a  price 
greatly  in  excess  of  its  value. 

It  is  manifest  that  it  was  intended  to  embrace  in  the  complaint 
many  separate  causes  of  action,  some  of  an  equitable  and  others  of  a 
legal  nature ;  but  it  is  sufficient  to  sustain  all  of  the  demurrers, 
excepting  that  of  the  defendant  Mills,  if  it  contain  two  or  more  — 
whether  at  law  or  in  equity  is  immaterial  —  in  one  or  more  of  which 
some  of  the  parties  defendant  are  not  interested.  If  the  pleader 
has  attempted  to  set  forth  two  or  more  causes  of  action,  that  is 
sufficient  for  a  decision  of  the  question  now  under  consideration, 
even  though  they  be  not  well  pleaded  and  one  or  both  fail  to  state 
facts  sufficient  to  constitute  a  cause  otf  action.  {0^ Connor  y.  Vir- 
ginia Passenger  cfe  Power  Co,,  184:  N.  Y.  46 ;  Iliggins  v.  CricJir 
ton,  2  Civ.  Proc.  Eep.  [Browne]  317;  11  Daly,  114;  98  K  Y.' 
626.)  No  act  of  which  complaint  is  made  is  charged  to  have  been 
done  or  suffered  or  permitted  to  be  done  as  the  result  of  any  scheme, 
common  plan,  concerted  action  or  conspiracy  or  agreement  on  the 
part  of  any  two  or  more  of  the  defendants ;  nor  are  there  any  alle- 
gations connecting  the  acts  of  one  set  of  directors  with  those  of  their 
predecessors  or  successors  in  office.  It  is,  therefore,  quite  plain 
that  the  twelve  directore  elected  after  the  alleged  misconduct  with 
respect  to  the  renewal  of  the  lease  to  the  Mercantile  Safe  Deposit 
Company,  are  in  no  manner  responsible  for  the  loss  or  waste  of 
property,  if  any  resulted  therefrom.  Our  rules  of  pleading  are 
prescribed  by  the  Code  of  Civil  Procedure,  and  no  distinction  is 
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made  in  regard,  at  least,  to  joining  causes  of  action,  between  actions 
at  law  and  suits  in  equity.  {Case  v.  iT.  T.  MuL  S,  <&  Z.  Assn,, 
88  App.  Div.  538 ;  G*  Conner  v.  Virginia  Passenger  d;  Power  Co., 
62ipra,)  It  cannot  be  that  the  Legislature  intended  to  exclude  the 
causes  of  action,  already  existing  in  favor  of  the  corporation,  enu- 
merated in  section  1781,  from  the  operation  of  section  484,  which 
prescribes  what  causes  of  action  may  be  united,  for  clearly  those 
causes  of  action,  if  prosecuted  by  the  corporation  or  by  its  receiver 
or  by  a  stockholder,  would  have  been  subject  to  the  provisions  of 
section  484.  It  is  not  reasonable  to  impute  to  the  Legislature  iu 
conferring  authority  upon  others  who,  without  it,  would  have  no 
standing  in  court  to  bring  the  action  J^or  the  corporation^  especially 
by  the  same  act  which  contained  section  484,  an  intention  to  exempt 
the  actions  when  thus  brought  from  the  general  rtiles  of  pleading. 
Subdivisions  1  to  8,  inclusive,  and  subdivisions  10  and  11  —  sub- 
division 12  was  not  in  force  when  the  amended  complaint  was  served 
(See  Laws  of  1906,  chap.  29)  —  of  section  484  of  the  Code  of  Civil 
Procedure  enumerate  sjpecific  causes  of  action  which  maj'  be  united ; 
but  by  the  last  paragraph  of  the  section  it  is  expressly  pi*ovided, 
among  other  things,  that  "  it  must  appear,  upon  the  face  of  the  com- 
plaint, that  all  the  causes  of  action,  so  united,  belong  to  one  of  the  fore- 
going subdivisions  of  this  section  ;  that  they  are  consistent  with  each 
other ;  and,  except  as  otherwise  prescribed  by  law,  that  they  affect  all 
the  parties  to  the  action.'*  It  is  doubtful  whether  these  causes  of 
action  fall  within  the  specijiei  enumerations  of  this  section ;  but  if 
they  do,  their  joinder  is  prohibited  by  the  provision  quoted,  for  it  is 
evident  that  they  do  not  affect  all  of  the  parties  to  the  action.  A 
cause  of  action,  under  these  sections  of  the  Code,  against  all  of  the 
members  of  the  board  of  directors  for  their  individual  acts  during 
a  particular  period  would  not  affect  defendants  who  were  members 
of  a  preceding  or  succeeding  board.  The  only  other  theory  upon 
which  it  can  be  claimed  that  the  causes  of  action  could  be 
united  is  that  they  fall  within  subdivision  9  thereof,  upon  the 
ground  that  they  arose  "out  of  the  same  transaction  or  transactions 
connected  with  the  same  subject  of  action."  They  are  not,  I  think, 
fairly  embraced  in  those  terms.  The  official  acts,  whether  of  mal- 
feasance or  nonfeasance,  being  separate  and  disconnected,  cannot  be 
said  either  to  have  arisen  out  of  the  same  transaction  or  out  of  trans- 
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actions  connected  with  the  same  subject  of  action.  The  subject  of 
each  cause  of  action  would  be  the  particular  loss  or  damage  sustained 
by  the  official  misconduct  of  the  directors  in  office  at  a  given  time, 
who  may  be  jointly  and  severally,  or  only  severally,  liable  and 
accountable  to  the  society  for  the  loss  or  for  the  return  of  the  prop- 
erty. Moreover,  the  last  paragraph  of  section  484,  herein  quoted, 
affects  the  general  classes  of  actions  specified  in  subdivision  9 
thereof,  as  well  as  those  specifically  enumerated  in  the  other  sub- 
divisions of  that  section.  {Kraiiz  v.  Lewis^  115  App.  Div.  106; 
Drexd  v.  Hollander ^  112  id.  25.) 

In  an  action  against  trustees  for  an  accounting,  all  are  necessary 
parties  where  a  right  of  contribution  exists.  {Sherman  v.  Parish. 
53  N.  y.  483.)  But  if  the  causes  of  action  are  at  law,  there  conld^ 
be  no  right  to  contribution  ;  and  even  if  they  be  in  equity,  and  some  . 
be  iimocent  of  wrongdoing  and  yet  liable  to  account  with  others 
guilty  of  wrongdoing,  there  could  be  no  contribution  as  between 
those  who  neither  participated  in  the  same  acts  nor  served  at  the 
same  time.  Doubtless,  as  was  held  in  Young  v.  Equitable  Life 
Assurance  Society  (112  App.  Div.  760),  if  all  the  defendants  par- 
ticipated in  the  same  acts,  or  if,  by  reason  of  concerted  action  or 
conspiracy,  they  were  all  chargeable  with  all  the  acts,  they  might 
be  joined  at  least  so  far  as  the  question  now  under  consideration  is 
concerned,  which  it  is  to  be  borne  in  inind  is  that  the  causes  of  action 
must  affect  all  of  the  parties,  and  not  whether  they  might  otherwise 
be  united.  The  rule  is,  I  think,  well  settled  by  decisions  in  analo- 
gous cases  that  whether  the  action  be  at  law  or  in  equity,  the 
causes  of  action  must  affect  all  of  the  defendants,  although  it  is  not 
essential  in  equity  that  they  shall  all  be  affected  alike ;  and  those 
affected  by  all  of  the  causes  of  action,  as  well  as  those  affected  only 
by  one  or  more,  may  properly  demur  upon  this  ground.  {O^  Con- 
nor v.  Virginia  Passenger  c6  Power  Co,^  supra;  Nash  v.  Hall 
Signal  Co.,  90  Hun,  354 ;  NichoU  v.  Drew,  94  N.  Y.  22 ;  Stanton 
V.  Missouri  Pac.  By.  Co,,  15  N.  Y.  Civ.  Froc.  Kep.  296 ;  Saxjles  v. 
White,  18  App.  Div.  590;  lUggxns  v.  Crichton,  supra;  Arken- 
burgh  v.  Wiggins,  13  App.  Div.  96;  affd.,  162  1^.  Y.  596;  Bon- 
nell  V.  Griswold,  68  id.  294;  Case  v.  iV.  Z.  Mut.  S,  cJ&  Z.  Assn., 
supra.  See,  also,  Emerson  v.  Gaither,  103  Md.  564;  64  Atl.  Eep. 
26.)     There  is  no  propriety  in  requiring  one  defendant  to  join  issue 
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with  respect  to  causes  of  action  that  do  not  concern  him,  or  ia 
requiring  him  to  attend  tlie  trial  of  many  causes  of  action,  lest  evi- 
dence may  be  adduced  affecting  his  interest,  when  he  is  concerned 
with  perhaps  only  one  of  tlie  causes  of  action.  This  court  recently 
held  in  Mutual  Life  Lis.  Co.  v.  Gillette  (119  App.  Div.  430),  where 
the  action  was  brought  by  the  company  against  a  director,  that 
causes,  of  action  for  an  accounting  and  for  negligence  in  the  per- 
formance of  duties  as  a  director,  one  being  in  equity  and  the  otlier 
at  law,  were  improperly  joined.  •  It  is  quite  clear  that  if  this  action 
had  been  brought  by  the  society,  the  causes  of  action  could  not  have 
been  united,  for  manifestly,  although  we  do  not  decide  that  any 
cause  of  action  is  well  stated,  an  attempt  has  been  made  to  set  forth 
some  causes  of  action  which  would  be  at  law  for  negligence,  and 
some  for  an  accounting,  which  would  be  in  equity,  and,  therefore,  they 
could  not  be  joined.  It  is,  however,  unnecessary  to  decide  whether, 
assuming  —  but  without  deciding  that  question  either  —  that  the 
Attorney-General  is  authorized  in  the  name  of  the  People,  by 
virtue  of  the  provisions  of  sections  1781  and  1782  of  the  Code  of 
Civil  Procedure,  to  recover  in  behalf  of  the  corporation  on  canses 
of  action  for  negligence  as  well  as  for  an  equitable  accounting, 
both  may  be  joined  in  one  action.  (See  SayUs  v.  White^  supra.) 
In  deciding  that  the  demurrers  for  misjoinder  of  causes  of  action 
are  well  taken,  we  are  not  called  upon  to  decide  and  do  not  decide 
as  to  whether  the  causes  of  action  attempted  to  be  alleged  are  well 
stated.  {ILiggins  v.  Crickton^  supra.)  All  of  the  demurrers, 
therefore,  presenting  this  question  are  well  taken. 

The  only  remaining  question  necessary  to  be  decided  upon  the 
appeal  is  as  to  whether  the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  appellant  Mills.  It  appears 
from  the  schedules  annexed  to  the  complaint  that  he  was  neither  an 
officer  of  the  society  nor  a  member  of  the  finance  committee,  nor 
of  the  executive  committee.  His  liabilit}',  therefore,  must  be  predi- 
cated upon  his  acts  or  omissions  as  a  director  merely.  It  is  not 
alleged  that  he  received  any  property  of  the  society  for  wliich  he 
failed  to  account,  or  that  he  voted  in  favor  of  any  unlawful  disposi- 
tion of  the  property  or  fraudulently  connived  thereat  or  was  guilty 
of  any  breach  of  trust.  He  is  not  one  of  the  defendants  named  in 
the  complaint  as  having  profited  directly  or  indirectly  by  any  of 


Digitized  by  VjOOQIC 


People  v.  Equitable  Life  Assueance  Society.  731 

App.  Div.]  Pir=t  Department,  March,  1908. 

the  transactions  of  which  complaint  is  made.  The  transactions  <  f 
which  complaint  is  made  fell  within  the  jurisdiction  and  functions 
of  the  oflScers  and  standing  committees.  They  were  not  matters 
which  would  ordinarily  be  acted  upon  by  such  a  board  of  directors 
as  that  lawfully  constituted  for  the  society.  It  is  nowhere  charged 
that  he  was  guilty  of  negligence  in  failing  to  insist  upon  the 
adoption  of  appropriate  by-laws  to  safeguard  the  interests  of  tho 
society  or  in  voting  for  officers  or  approving  the  appointment  of 
employees,  or  in  voting  for  or  refraining  from  voting  against  any 
specific  action  of  the  board  of  directors,  or  that  he  had  any  knowl- 
edge of  or  reason  to  suspect  misconduct  or  a  violation  of  duty 
on  the  part  of  any  of  the  members  of  either  the  finance  or  the 
executive  committee,  or  of  any  officer  or  any  employee  of  tlie 
society,  or  that  he  failed  to  appear  or  to  take  part  in  the  pro- 
ceedings at  any  meeting  of  tlie  board  of  directors  at  whicli  he 
should  have  attended,  or  tliat  he  was  guilty  of  anything  more 
than  an  honest  error  of  judgment  in  acting  or  refraining  from  act- 
ing. Doubtless  the  rule  enunciated  in  Franklin  Fire  Ins.  Co,  v. 
Jenkins  (3  Wend.  130),  that  directors  are  only  liable  for  their  acts 
as  members  of  the  board,  is  too  narrow  and  technical  for  modern 
conditions.  The  rule  still  is  and  must  be,  however,  that  each 
director  is  only  liable  for  his  own  acts  or  omissions,  and  that  one  is 
not  liable  for  the  acts  or  omissions  of  another  unless  he  participated 
therein  to  the  injury  of  the  corporation,  or  had  some  knowledge  by 
which  in  the  exercise  of  reasonable  care  he  could  have  prevented 
the  loss  or  connived  at  it,  or  failed  to  perform  his  duty  of  exercising 
tlie  authority  he  possessed  to  prevent  losses  which  should,  in  the 
exercise  of  reasonable  care  and  skill,  have  been  foreseen  and 
guai'ded  against..  {Arthur  v.  Griswold^  55  N.  Y.  400  ;  Cassidy  v. 
Uhlmanny  170  id.  505 ;  Charitable  Corp,  v.  Sutton^  2  Atk.  401 ; 
Btnggs  v.  SpavMing^  141  TJ.  S.  132 ;  Sjjering^s  Apj^eal^  71  Penn.  St. 
11.)  Nor  are  directors  liable  for  mere  errors  of  judgment  where  they 
act  without  corrupt  intent  and  in  good  faith  and  ai'e  fairly  compe- 
tent to  discharge  the  duties  of  the  position,  at  least  not  unless  the 
actR  are  unlawful  or  ultra  vires,  (Re  Railway  cfe  Qenet^al  Light 
Imp.  Co,y  MarzettVs  Case^  42  L.  T.  Rep.  206;  Overendik  Gumey 
Co,  V.  Gihb,  L.  R.  5  II.  L.  [Eng.  &  Ir.  App.]  480 ;  Ilmnessy  v. 
MuAZeman,  40  App.  Div.  175 ;  Ilanna  v.  I/yon^  179  N.  Y.  107, 
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110;  StoJces  v.  Stokes^  23  App.  Div.  552;  Briggs  v.  Spauldhig, 
supra;  Scott  v.  Depej/ster,  1  Edw.  Ch.  513;  Ilun  v.  Cary,  82 
N.  Y.  65,  70  ;  Empire  State  Savings  Bank  v.  Beard^  81  Hun,  189; 
People  V.  BaUardy  supra ;  Piza  v.  Butler^  90  Hnn,  254 ;  Leslie 
V.  Lorillard,  110  N.  Y.  519 ;  Van  Dyck  v.  McQuade,  86  id.  38; 
Jacobus  V.  Diamond  Soda  Water  Mfg.  Co.y  94  App.  Div.  366.) 

The  general  allegations  of  negligence  are  all  in  the  alternative 
and  to  the  effect  that  something  was  done  or  omitted.  While  this 
may  be  good  pleading,  it  cannot  be  maintained  that  the  affirmative 
act  is  charged,  and  on  dcmnrrer,  as  this  relates  to  a  matter  of  sub- 
stance, and  not  form,  the  defendant  is  entitled  to  have  the  pleading 
construed  as  charging  merely  an  omission  of  duty.  {Clark  v.  Dil- 
lon, 97  N.  Y.  370 ;  Abb.  Tr.  Br.  PI.  [2d  ed.]  87.)  But  whether  it 
be  a  charge  of  omission  or  commission,  tlie  facts  are  not  alleged,  and 
a  mere  charge  of  negligence,  whether  of  omission  or  commission,  is 
charging  a  legal  conclusion  which  is  not  admitted  by  the  deinnrrer. 
{KnowlesY.  City  of  New  York,  176  N.  Y.  430;  Talcott  v.  City(f 
Buffalo,  125  id.  280 ;  Thomas  v.  N.  Y.  cfe  G.  L.  R.  Co.,  139  id. 
163,  182 ;  O'Brien  v.  Fitzgerald,  6  App.  Div.  509,  513 ;  FraMhi 
Fire  Ins.  Co.  v.  Jenkins,  supra  ;  Van  Schaick  v.  Winne,  16  Barb. 
89 ;  Kram  v.  Lewis,  supra.) 

The  complaint  appears  to  have  been  framed  upon  the  theory  that 
it  was  intended  by  the  Legislature  to  require  directors,  when  sned 
under  these  sections  of  the  Code,  to  account,  as  in  the  cases  of  trns- 
tees  of  express  trusts,  and  that  it  is  unnecessary  to  specify  anything 
more  than  the  fact  that  the  defendant  was  a  director. 

Manifestly  this  was  not  the  intention  of  the  Legislature.  "While 
it  doubtless  contemplated  that  directors  who  had  gone  out  of  office 
could  be  called  to  account  as  well  as  directors  in  office  (see  MilUr 
V.  Quincy,  179  N.  Y.  294),  it  was  never  intended  that  it  should  be 
presumed  that  there  was  something  for  which  a  director  mnst 
account.  It  was,  I  think,  incumbent  upon  the  plaintiff  to  allege  in  this 
case,  as  in  any  other  case,  in  accordance  with  the  requirements  of  sec- 
tion 481  of  the  Code  of  Civil  Procedure,  the  facts  constituting  the  negli- 
gence or  misconduct,  acts  of  misfeasance  or  malfeasance,  for  which  it 
is  sought  to  hold  the  directors.  Surely  it  was  not  intended  to  gi^e 
the  plaintiff  any  greater  right  in  this  regard,  in  an  action  brought 
pursuant  to  the  provisions  of  sections  1781  and  1782  of  the  Code 
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of  Civil  Procedure,  than  in  an  action  brouglit  by  a  stockholder  of 
the  company,  and  in  tlie  latter  case  it  has  been  recently  held  by  the 
Court  of  Appeals  that  the  facts  constituting  the  cause  of  action 
nnist  be  set  forth  precisely  in  the  same  manner  as  if  the  action  had 
been  brought  by  the  corporation  itself.  {Kavanaugh  v.  Common- 
wealth  Trust  Co.^  181  N.  Y.  121 ;  O^  Connor  v.  Virginia  Passenger 
%k  Power  Co, J  supn^a.) 

Ordinarily,  where  a  demurrer  is  well  taken  on  one  ground  the 
decision  is  placed  on  that,  and  the  court  refrains  from  expressing 
an  opinion  as  to  whether  otlier  grounds  presented  are  tenable, 
because  discussion  thereof  might  be  regarded  as  obiter^  and  the 
other  questions  may  be  obviated  by  the  new  pleading  or  severance 
of  the  action.  ((Jase  v.  N,  Y.  MuL  S.  cfe  L.  Assn,^  supra.)  In 
the  case  at  bar,  however,  other  questions  presented  by  the  demurrers 
likely  to  arise  under  the  new  pleading  or  the  pleadings  served  on 
severing  the  action,  have  been  discussed  with  ability  by  the^carned 
counsel  and  exhaustively  presented  by  the  briefs,  and  we  deem  it 
proper  to  express  briefly  our  views  thereon. 

First.  A  corporation  may  have  a  cause  of  action  in  equity  for  an 
accounting  against  one  or  more  directors  for  an  accounting  with 
respect  to  property  of  the  corporation  that  has  actually  come  into 
his  or  their  hands,  or  for  a  fraudulent  breach  of  trust  with  respect 
to  the  management  of  tlie  corporation  or  its  property,  and  for  the 
recovery  of  the  value  of  property  lost  and  incidental  damages. 
{Butts  V.  Woo(l,&%  Barb.  181 ;  Bosworth  \.  Allen,  168  N.  Y.  157: 
JIabon  V.  Miller,  81  App.  Div.  10 ;  Jacobus  v.  Diamond  Soda 
Water  Mfg.  Co.,  94  id.  366 ;  Miller  v.  Quincy,  179  iS.  Y.  294 ; 
Porter  v.  International  Bridge  Co.,  163  id.  79 ;  Mason  v.  Henry, 
83  Hun,  546 ;  152  N.  Y.  529 ;  Mutiuil  Life  Ins.  Co.  v.  McCurdy, 
No.  ,^,118  App.  Div.  822;  Gildersleeve  v.  Lester,  68  Ilun,  532; 
Bowers  v.  Male,  111  App.  Div.  209;  186  N.  Y.  28;  McClure  v. 
Laio,  161  id.  78;  Jacobson  v.  Brooklyn  Lumber  Co.,  184  id.  152.) 
It  may  also  have  one  or  more  causes  of  action  at  law  against  one  or 
more  directors  for  dumages  sustained  by  the  corporation  in  conse- 
quence of  his  or  their  wrongful  or  negligent  official  acts  falling 
within  the  terms  misfeasance  or  nonfeasance.  {O'Brien  v.  Fitz- 
gerald, 6  App.  Div.  509 ;  affd.,  150  N.  Y.  572 ;  Iliggins  v.  Teft, 
4  App.  Div.  63  ;  Dyhnan  v.  Kceney,  154  N.  Y.  483  ;  Mutual  Life 
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Ins.  Co,  V.  McCurdf/  and  McCardy^  118  App.  Div.  827;  &wn- 
teenih  Ward  Bam>h  v.  Wehst&r^  67  id.  228.)  A  suit  in  equity  may 
not  be  joined  witli  an  action  at  law  against  the  same  directors. 
{Mutual  Life  Ins,  Co.  v.  GiUefte,  supra.)  In  some  of  the  cases,  on 
tlie  particular  facts  arising  therein,  it  has  been  held  that  there  is  a 
concurrent  remedy  at  law  and  in  equity,  and  in  such  cases  equity 
api:»lie8  the  Statute  of  Limitations  that  would  govem  at  law. 

Secand.  If  the  corporation  failed  to  enforce  the  causes  of  action, 
a  stockholder,  on  account  of  his  personal  interest  as  equitable  owner 
of  an  undivided  share  in  the  assets  {Flynn  v.  Brooklyn  City  R.  R. 
Co.^  158  N.  T.  493,  504),  is  permitted  in  equity,  although  he  has  no 
standing  at  law,  to  bring  an  action  in  the  right  of  the  corporation 
for  the  benefit  of  all  stockholders  as  well  as  himself,  to  enforce  the 
causes  of  action,  whether  of  a  legal  or  of  an  equitable  nature ;  and 
in  such  cases  the  decisions  of  the  courts  thus  far,  with  one  excep- 
tion, seem  to  have  gone  upon  the  theory  that  because  he  is  obliged 
to  sue  in  equity,  causes  of  action  both  at  law  and  in  equity  may  be 
joined,  but  that  the  defendants  will  be  entitled  to  have  issues  set- 
tled and  a  trial  before  a  jury  as  to  the  charges  which  would  other- 
wise be  of  a  legal  nature ;  and  yet  the  Statute  of  Limitations  applica- 
ble to  equitable  actions  has  in  such  cases  been  applied  to  facts  held  in 
other  cases  to  constitute  a  cause  of  action  at  law,  although  I  do 
not  find  that  it  has  been  expressly  held  that  the  Statute  of  LiinitH- 
tions  can  be  affected  by  the  personnel  of  the  plaintiff,  excepting 
that  the  decision  in  Iliggins  v.  Gedney  (30  App.  Div.  481)  is  to 
that  effect,  and  there  is  an  intimation  in  Mason  v.  Henry  (S3  Hon, 
546)  to  like  effect,  which,  however,  on  appeal  was  not  adopted. 
{BrinckerhoffY.  Bostwick,  88  N.  Y.  52;  99  id.  185;  105  id.  567; 
Gray  v.  Fuller^  17  App.  Div.  29;  Mason  v.  Henry y  supra; 
Greaves  v.  Gouge^  69  N.  Y.  154 ;  KavanaugK  v.  Commonwedlih 
Trust  Co,,  181  id.  121 ;  Flynn  v.  Brooklyn  City  B.  R.  Co.,  158  id. 
493;  Sage  v.  Culver,  147  id.  241;  McCrea  v.  McClenahm,  114 
App.  Div.  70.     See  O^Brien  v.  Fitzgerald,  supra.) 

Third.  The  nature  of  the  i^elief  demanded  is  such  that  an  action 
brought  by  the  Attorney-General  in  the  name  of  the  People  pursn- 
ant  to  sections  1781  and  1782  of  the  Code  of  Civil  Procedure,  for 
the  removal  or  suspension  of  a  director,  must,  I  think,  be  brought 
in  equity,  and  doubtless  it  may  be  joined  with  a  cause  of  action 
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against  the  same  director  or  directors  for  an  accounting.     (See 
People  V.  BaUard^  supra^  opinion  per  Peckham,  J.) 

Fourth.  The  opinion  of  the  Legislature  that  prior  to  the  amend- 
ment of  section  1781  bj  chapter  157  of  the  Laws  of  1907,  tlie  pro- 
visions of  that  section  did  not  embrace  a  cause  of  action  for  dam- 
ages caused  by  the  mei-e  neglect  of  directors  to  properly  perform 
tlieir  duties,  is  quite  significant  as  to  the  understanding  of  the  law. 
The  enactment  of  the  amendment,  expressly  including  causes  of 
action  for  "  any  neglect  of  or  failure  to  perform  their  duties,"  was,  of 
course,  entirely  unnecessary,  if  such  causes  of  action  were  thereto- 
fore embraced  in  the  section.  I  agree  with  the  Legislature  and  with 
the  Executive  that  they  were  notw  Section  1781,  prior  to  its  being 
amended  by  chapter  157  of  the  Laws  of  1907,  which  had  not  gone 
into  effect  when  the  action  was  commenced,  authorized  the  Attorney- 
General,  in  behalf  of  the  People,  or  a  creditor,  trustee,  director,  man- 
ager or  other  officer  of  the  corporation  having  a  general  superintend- 
ence of  its  concerns,  to  bring  an  action  against  "  one  or  more  trustees, 
directors,  managers  or  other  officers  of  a  corporation  to  procure  a 
judgment "  compelling  them, among  other  things :  (1)  "To  account 
for  their  official  conduct  in  the  management  and  disposition  of  the 
funds  and  property  committed  to  their  charge,"  and  (2)  "  to  pay  to 
the  corporation  which  they  represent,  or  to  its  creditors,  any  money, 
and  the  value  of  any  property,  which  they  have  acquired  to  them- 
selves, or  transferred  to  others,  or  lost,  or  wasted,  by  a  violation  of 
their  duties."  (See  Laws  of  1880,  chap.  178.)  These  provisions  are 
a  substantial  re-enactment  of  sections  33  and  35  of  title  4  of  chapter 
8  of  part  3  of  the  Kevised  Statutes.  {People  v.  Lowe^  supra  ;  People 
V.  Ballard^  supra.)  The  literal  construction  of  these  provisions  con- 
fines their  application  to  causes  of  action  for  an  accounting  in  a  court 
of  equity.  By  the  1st  subdivision  they  might  be  required  "  to 
account"  with  respect  to  their  management  and  disposition  of  funds 
and  property ;  and  by  the  2d  subdivision  they  might  be  compelled 
"  to  pay "  certain  money  and  the  value  of  certain  property.  In 
neither  section  is  there  any  appropriate  language  to  include  causes 
of  action  for  damages  resulting  from  their  neglect  of  their  duties. 
Courts  of  equity,  both  in  England  and  America,  always  had  juris- 
diction to  call  trustees  to  account  for  property,  but  they  never 
assumed  to  exercise  jurisdiction  to  assess  against  them  and  compel 
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them  to  pay  damages  as  such  caused  by  their  neglect  of  duty,  except- 
ing where  the  damages  are  incidental  to  equitable  relief.  {Overendy 
Gtirney  &  Co.  v.  Gurney^  L.  R.  4  Ch.  App.  701 ;  Robinson  v.  aSwii'M, 
3  Paige,  222.)  It  was  held  by  this  court  in  Stokes  v.  Stokes  (23  App, 
Div.  552)  that  these  sections  of  the  Code  do  not  authorize  an  action 
for  misfeasance  or  nonfeasance,  but  only  for  malfeasance.  It  may 
be  difficult  to  conform  to  these  views  in  all  cases,  but  if  they  be 
observed,  the  issues  will  be  more  clearly  defined  and  the  rights  of 
tlie  parties  will  be  better  safeguarded. 

It  follows  that  the  interlocutory  judgment  must  be  reversed,  with 
separate  bills  of  costs  to  each  defendant  or  defendants  separately 
appearing,  and  with  leave  to  plaintiflE  to  amend  or  apply  for  a 
severance  of  the  actions. 

Pafterson,  p.  J.,  and  Scott,  J.,  concurred. 

Inoraham,  J.  (concurring) : 

Prior  to  the  Revised  Statutes  there  was  considerable  doubt 
as  to  the  jnrisdicticm  of  the  Court  of  Chancery  to  hold  the 
directors,  agents  or  officers  of  a  corporation  liable  for  a  breach  of 
tlieir  duties  to  the  corporation  at  the  suit  of  the  State.  Chancellor 
Kent,  in  Attorney-General  v.  Utiea  Ins.  Co.  (2  Johns.  Ch.  371), 
after  an  examination  of  the  English  cases,  was  of  the  opinion  that 
the  right  of  the  State  to  interfere  was  confined  to  charitable  corpo- 
rations. The  commissioners  to  revise  the  statutes  reported  section 
33  of  article  2  of  title  4  of  chapter  8  of  part  3  of  the  Revisei^. 
Statutes  to  meet  this  situation,  which  was  passed  and  which  was 
subsequently  re-enacted,  as  section  1781  of  the  Code  of  Civil 
Procedure,  and  which  has  remained  in  force  as  originally  passed 
until  the  amendment  of  1907.*  In  the  revisers'  notes  to  section 
33  it  is  said  that  this  section  was  drawn  "to  supply  what  are  con- 
ceived to  be  important  defects  in  some  ctises  arid  to  remove  doubts 
entertained  respecting  tlie  power  of  the  court  in  others.  The 
first  subdivision  is  intended,  in  connexion  with  §  35  [Sections 
1781,  1782  of  the  Code  of  Civil  Procedure],  to  give  the  Court  of 
Chancery  in  this  State,  the  same  power  that  is  exercised  by  that 


*See  Laws  of  1880,  chap.  178,  §  1781,  as  amd.  by  Laws  of  1907,  chap.  157. 
—  [Rep. 
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court  in  England  in  cases  of  charitable  corporations,  and  in  otlier 
cases ;  the  possession  of  which  power  is  donbted  by  Ch.  Kent, 
in  2  J.  C.  E.  384,*  although  alleged  to  be  a  part  of  the  general 
jurisdiction  of  the  conrt  in  2  Term  Eep.  199.t  The  2d,  3d,  4th,  6th 
and  6th  subdivisions  are  consequences  from  the  first.  In  many  of  our 
corporations  the  trustees  are  a  permanent  body  who  supply  vacancies 
in  their  own  board,  and  a  system  of  abuse  and  malversation  may  be 
perpetrated  by  them  with  impunity,  without  some  superintending 
power."  (See  4  N.  Y.  Eevisers'  Kep.  220 ;  3  R.  8.  [2d  ed.]  755.) 
In  People  v.  BaUard  (134  N.  Y.  271),  Judge  Vann,  in  an  exhaustive 
opinion,  arrived  at  the  conclusions,  j^«^,  that  the  action  could  be 
maintained  by  the  Attorney-General  in  the  name  of  the  People  alone 
without  a  relator ;  second^  that  it  was  for  the  Attorney-General  to 
decide  whether  the  public  interests  required  the  action  to  be  so 
brought  and  his  determination  is  conclusive ;  that  "  what  the  public 
interests  require  is  committed  to  the  absolute  discretion  of  the  Attor- 
ney-General, and  that  it  cannot  be  made  the  subject  of  inquiry  by 
the  courts ; "  ihirdj  that  "  while  a  corporation  may  sell  its  property 
to  pay  debts,  or  to  carry  on  its  business,  it  cannot  sell  its  property 
in  order  to  deprive  itself  of  existence.  It  cannot  sell  all  its 
property  to  a  foreign  corporation  organized  through  its  procure- 
ment with  a  majority  of  non-resident  trustees,  for  the  express  pur- 
pose of  stepping  into  its  shoes,  taking  all  its  assets  and  carrying  on 
its  business,  *  *  *  While  the  stockholders  who  consented 
may  be  estopped  by  their  acts,  those  who  did  not  consent  can  take 
advantage  of  this  violation  of  their  rights,  and  the  State  of  New 
York  can  demand  that  those  who  did  the  wrong  shall  make  resti- 
tution." And  the  conclusion  was  that  the  fact  that  the  trustees 
acted  in  good  faith  did  not  empower  them  to  do  an  illegal  act,  and 
the  fact  that  there  may  be  some  difficulty  in  the  final  adjustment 
of  rights,  because  some  stockholders  consented,  while  others  did 
not,  constitutes  no  defense  to  the  action ;  that  the  transfer  was 
unauthorized  and  void  as  to  the  non-assenting  stockholders  and  as  to 
the  State,  and  that  the  People  can  maintain  the  action  in  their  name 
of  sovereignty  to  enforce  the  rights  of  the  minority  stockholders. 

*  Attorney  General  v.  Utica  Ins,  Go,  (3  Johns.  Ch.  371,  884).— [Rbp. 
\King  v.  Wafcm  (Dura.  <&  E.).—  [Rep. 

App.  Div.— Vol  OXXIV.        47 
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It  will  be  noticed  in  that  case  that  there  was  no  intimation  as  to  the 
form  of  the  relief  to  be  given,  but  the  whole  reasoning  of  the  opin- 
ion would  seem  to  indicate  that  it  was  the  right  of  the  minority 
stockholders  claiming  through  the  corporation  that  was  to  be 
enforced,  and  that  the  judgment  of  the  court  would  be  to  require 
the  defaulting  directors  or  officers  to  pay  to  the  corporation  for  the 
use  of  the  minority  stockholders  the  money  or  value  of  property  to 
which  they  were  entitled.  The  court  examined  with  great  care 
into  the  illegal  acts  charged  against  the  directors  of  the  corporation 
to  determine  whether  or  not  the  acts  specified  were  illegal,  and  it 
was  only  upon  their  determining  that  question  in  the  affirmative  ! 
that  they  held  the  action  could  be  maintained  at  all.  It  was  because 
the  complaint  alleged  the  transfer  of  property,  which  was  unauthor-  | 
ized  and  void  as  to  the  non-assenting  stockholders,  that  the  People  I 
could  maintain  the  action.  And  in  the  opinion  of  Judge  Peckham 
when  the  case  was  before  the  first  division  of  the  Court  of  Appeals, 
which  is  printed  in  a  note  in  People  v.  BaUa/rd  (mjpra^  272),  the 
theory  as  to  the  cause  of  action  that  the  People  can  enforce 
and  the  relief  that  is  to  be  given  in  such  a  case  is  clearly  outlined. 
Thus,  Judge  Peokham  says  (p.  283) :  "  The  general  rule,  of  course, 
still  prevails,  that  a  plaintiff  must  siiow  some  interest  in  the  contro- 
versy which  he  asks  the  court  to  decide.  But  where  a  statute 
expressly  authorizes  the  People  by  their  Attorney-General  to  sue  in 
certain  named  cases,  such  suit  may  be  maintained  in  those  cases, 
even  though  the  plaintiffs  fail  to  show  such  an  interest  in  the  con- 
troversy as  would  enable  them  to  maintain  it  were  it  not  for  tlie 
provisions  of  the  statute."  The  learned  judge  agreed  with  the  dis- 
senting opinion  of  Mr.  Justice  Daniels  at  the  General  Term  (56  Han, 
130),  which  held  that  the  liability  of  the  trustees  to  account  is  lim- 
ited to  those  stockholders  who  have  not  assented  to  the  transfer.  In 
such  an  action  the  People  are  really,  for  the  purpose  of  compelling  an 
account,  the  representatives  of  the  non-assenting  shareholders  only. 
That  the  trustees  can  be  compelled  to  pay  to  the  corporation  whicli 
they  represent  or  its  creditors  any  money  and  the  value  of  any 
property  which  they  have  lost  or  wasted.  "  If  there  be  no  cred- 
itors, the  account  they  must  render  is  for  the  benefit  of  the 
shareholders  who  did  not  assent  to  snch  transfer.  Nominally  the 
account    is   to  the   corporation,  but   in    reality  it   is  as  I  have 
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said,  where  there  are  no  creditors,  to  the  non-assenting  share- 
holders." Tlie  conclasion  to  which  the  learned  judge  arrives  is 
based  upon  the  fact  that  it  is  to  the  party  injnred  that  the  defendants 
are  to  account  for  some  act  in  violation  of  their  duties,  and  that  to 
maintain  the  action  at  all  it  is,  therefore,  necessary  that  a  wrongful 
act  which  caused  loss  to  somebody  must  be  alleged  and  proved  in 
order  that  the  action  by  any  of  those  mentioned  in  section  1782  of 
the  Code  of  Civil  Procedure  can  be  maintained.  Upon  a  demurrer 
to  a  complaint  in  such  an  action,  therefore,  the  question  presented 
is  whether  it  appears  that  the  defendants'  official  conduct  has  been 
such  that  there  resulted  a  liability  to  the  corporation.  And  if  facts 
are  alleged  from  which  this  conclusion  follows  then,  under  section 
1782  of  the  Code  of  Civil  Procedure,  an  action  may  be  brought  by 
either  the  Attorney-General  on  behalf  of  the  People,  or  a  creditor, 
trustee,  director,  manager  or  other  officer  of  the  corporation  having 
general  superintendence  of  its  concerns. 

From:  this  section  of  the  Code  of  Civil  Proceddre  it  is  apparent 
tliat  the  action  that  can  be  brought  by  the  Attorney-General  is  the 
same  as  that  which  can  be  brought  by  a  creditor  or  trustee.  The 
People  are  not  given  any  other  or  distinct  cause  of  action  from  that 
vested  in  the  others  named  in  the  section.  Each  of  the  parties  there 
named  has  the  same  right  to  bring  the  action  specified  in  section 
1781  of  the  Code  of  Civil  Procedure,  and  while  I  think  it  is  quite 
clear  that  the  action  is  to  be  brought  in  equity  (see  revisers'  notes 
to  section  33  of  the  Bevised  Statutes),  there  must  still  be  alleged  the 
facts  to  show  that  the  defendants  have  violated  their  duties  and  that 
such  violation  of  duty  has  resulted  in  a  loss  of  money  or  property 
to  the  corporation  which  the  corporation  is  entitled  to  recover. 
Certainly  the  somewhat  remarkable  position  taken  by  the  Attorney- 
General,  that  all  he  has  to  allege  is  the  conclusion  that  the  directors 
have  done  something  that  he  thinks  is  wrong,  and  that  thereupon 
he  is  entitled  to  a  judgment  directing  all  those  against  whom  he  has 
proceeded  to  account  for  their  official  acts  as  such  directors,  is  not 
sustained  by  any  of  the  provisions  of  the  statute  or  by  any  rule  of 
law  or  procedure  of  which  we  have  knowledge.  When  an  action 
in  equity  is  brought  under  these  sections,  there  is  always  a  question 
as  to  the  form  that  the  judgment  is  to  take.  It  is  quite  apparent 
that  there  might  be  included  in  such  an  action  various  causes  of 
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action  which  were  formerly  equitable  or  legal,  governed  by  different 
principles  in  which  the  form  of  judgment  would  be  quite  distinct. 
Thus,  where  a  director  had  received  and  misappropriated  money 
or  property  belonging  to  the  corporation  he  could  be  held  as  a 
trustee  to  account  to  the  corporation  by  an  equitable  judgment 
for  an  accounting.  If,  however,  he  had  united  with  other  direct- 
ors in  transferring  property  of  the  corporation  to  a  third  party 
without  consideration  and  in  violation  of  his  duty,  the  judgment ' 
would  be  a  money  judgment  to  recover  the  value  of  the  prop- 
erty so  illegally  conveyed  or  misappropriated.  The  element  that 
would  justify  a  judgment  for  an  accounting  in  equity,  namely,  the 
receipt  by  a  trustee  of  money  of  a  cestui  que  trusty  would  be  absent ; 
but  the  defaulting  trustee  would  still  be  liable  to  the  corporation 
for  the  value  of  the  property  which  had  been  lost  in  consequence  of 
his  misfeasance  or  malfeasance.  In  a  judgment  in  such  an  action 
brought  by  the  Attorney-General,  as  in  an  action  brought  by  a 
creditor,  trustee,  director  or  officer,  it  seems  to  me  that  each  of 
these  separate  demands  against  the  director  would  have  to  be  set 
up  as  a  separate  and  distinct  cause  of  action  ;  each  cause  of  action 
must  allege  the  facts  from  which  the  liability  of  the  director 
brought  into  court  would  appear,  and  must  demand  the  judgment 
to  which  the  plaintiff  is  entitled.  But  for  these  sections  of  the 
Code  of  Civil  Procedure,  it  is  quite  apparent  that  these  several 
causes  of  action  could  not  be  united,  for  one  would  have  been  an 
action  in  equity  and  another  an  action  at  law.  Section  1781  of  the 
Code  of  Civil  Procedure,  as  amended  by  chapter  157  of  the  Laws  of 
1907,  however,  I  think  now  authorizes  these  several  causes  of  action 
to  be  united  in  one  action  to  be  brought  in  equity  by  the  People  or 
by  a  creditor  or  trustee  or  officer  of  the  corporation,  but  each  wrong 
for  which  a  recovery  is  sought  is  necessarily  a  separate  canse  of 
action  and  each  separate  cause  of  action  must,  under  section  484 
of  the  Code  of  Civil  Procedure,  be  consistent  with  each  other  and 
affect  all  the  parties  to  the  action.  It  follows,  therefore,  that  an 
Attorney-General  cannot,  any  more  than  a  creditor,  trustee  or  officer 
of  a  corporation,  unite  in  one  action  causes  of  action  against  different 
directors  who  are  not  all  liable  for  all  of  the  wrongful  acts  alleged. 
Each  cause  of  action  must  be  complete  in  itself;  must  affect  all  the 
parties  to  the  action  ;  must  allege  facts  which  render  all  of  the  defend- 
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ants  liable  to  the  corporation  and  entitle  the  corporation  to  some  relief 
against  all  tlie  defendants,  whether  legal  or  equitable ;  but  these  con- 
ditions being  observed,  I  think  the  causes  of  action  may  be  united. 
The  separate  specifications  set  out  in  the  complaint  upon  which  the 
action  is  based  allege  no  cause  of  action  against  all  of  the  defend* 
ants.  None  of  the  acts  alleged  affect  all  of  the  defendants.  Most 
of  the  alleged  causes  of  action  charge  the  defendants  who  were 
trustees  or  directors  solely  with  negligently  permitting  the  officers 
to  do  the  acts  referred  to,  a  cause  of  action  which  was  not  embraced 
in  section  1781  of  the  Code  of  Civil  Procedure  before  the  amend- 
ment of  1907,  and,  therefore,  it  seems  to  me  that  this  complaint  was 
subject  to  the  objections  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  or  that,  if  it  did,  causes  of  action 
were  improperly  united. 
With  this  general  statement,  I  concur  with  Mr.  Justice  Laughlin. 

Clarke,  J.,  concurred. 

Judgment  reversed,  with  separate  bills  of  costs  to  each  defendant 
or  defendants  separately  appearing,  and  with  leave  to  plaintiff  to 
amend  or  apply  for  the  severance  of  the  actions  as  stated  in 
opinion.     Settle  order  on  notice. 


The  People  or  the  State  of  New  York,  Appellant,  v.  The 
Oriental  Bank,  Respondent. 

First  Department  March  17,  1908. 

•pft-yiTring —  recelTers  —  notice  ot  motion  —  complaint  insufficient  to  prove 
inBolvency — acts  not  conclusive  as  to  insolvency  or  surrender  of 
franchise  — order  dischargees  receiver. 

Although  the  statute  (Laws  of  1902,  chap.  60)  governing  the  appointment  of 
receiyers  of  moneyed  corporations  allows  the  court  in  its  discretion  to  dis- 
pense with  notice  of  the  motion,  notice  is  contemplated,  neyertheless,  unless 
there  be  some  emergency  requiring  immediate  action.  Hence,  an  exercise  of 
the  discretion  must  be  based  on  some  proven  facts  showing  the  necessity  for 
instant  action  to  prevent  some  impending  wrong.  In  all  other  cases  notice 
should  be  given 

When,  after  granting  such  motion  without  notice,  the  judge  granting  the  same 
grants  an  order  to  show  cause  why  the  former  order  should  not  be  set  aside, 
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the  effect  of  the  seoond  order  Is  not  to  review  the  former,  but  raises  a  qoestioD 
for  original  determination  as  to  the  propriety  of  appointing  any  receiver. 

When  on  such  hearing  it  is  shown  that  although  the  defendant  bank  closed  its 
doors  and  requested  the  State  Superintendent  of  Banks  to  take  charge  of  its 
affairs,  it  has  since  been  found  that  the  bank  has  a  large  surplus  over  its  debts, 
the  appointment  cf  a  receiver  is  improper. 

This  is  so  irrespective  of  the  liability  of  the  bank  to  its  stockholders  where  over 
seventy  per  cent  of  said  stockholders  sedL  to  set  aside  the  receivership. 

Although  the  statute  requires  the  Superintendent  of  Banks  to  inform  the  Attor- 
ney-General as  to  the  fioaocial  condition  of  moneyed  corporations,  a  report  so 
rendered  is  not  conclusive  as  to  the  insolvency  of  the  corporations,  nor  is  Uie 
determination  of  the  Attorney- General  himself  conclusive. 

The  requirement  that  before  appointing  a  receiver  facts  upon  which  such  relief 
may  be  granted  must  be  shown  by  competent  legal  evidence,  is  not  met  by  s 
verified  complaint  alone,  even  though  the  allegations  be  positively  made,  bat 
especially  is  this  true  where  the  allegations  are  upon  Information  and  belief, 
or  are  such  as  can  come  only  from  information. 

Thus,  although  the  Attorney -Genend,  moving  for  the  appointment  of  a  recdver, 
alleges  the  insolvency  of  a  bank  as  a  positive  fact,  but  fails  to  allege  that  he 
himself  examined  as  to  the  assets  and  liabilities  of  the  defendant,  and  states 
no  facts  upon  which  a  Judgment  of  insolvency  could  be  based,  there  is  no 
proof  warranting  the  appointment  of  a  receiver. 

The  act  of  a  banking  corporation  in  closing  its  doors  and  calling  upon  the  Super- 
intendent of  Banks  to  take  charge  of  its  assets,  while  acts  of  insolvency,  are 
not  conclusive,  and  lose  their  probative  force  where  it  afterwards  appears  that 
that  course  was  unnecessary  and  that  the  corporation  can  pay  its  debts,  leaving 
a  large  surplus. 

Nor  are  such  acts  a  surrender  of  the  corporate  franchise,  which  cannot  be 
inferred  even  from  insolvency  and  suspension  of  business  for  a  less  period 
than  that  designated  by  the  statute,  unless  the  circumstances  be  such  as 
to  make  it  appear  that  the  corporation  has  no  power  to  eontinue  or  resume  its 
business. 

On  the  discharge  of  a  receiver  the  management  of  a  banking  corporation  reverts 
to  its  directors,  and,  hence,  an  order  discharging  the  receiver  should  not  contain 
an  approval  of  a  contract  previously  entered  into  by  the  directors  for  a  loan 
of  money  to  enable  it  to  meet  its  obligations,  nor  should  such  order  con- 
tain a  direction  to  the  Superintendent  of  Banks  to  release  the  assets  in  his 
hands. 

Appeal  by  the  plaintiflf,  The  People  of  the  State  of  New  York, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  oifice  of  the  clerk  of  the  conntj 
of  New  York  on  the  7th  day  of  March,  1908,  vacating  an  order 
entered  in  said  clerk's  oflSce  on  the  28th  day  of  February,  1908, 
appointing  temporary  receivers  of  the  defendant. 
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William  S.  Jaokaan^  AtU^mey-GeMr^  [JlfarHn  Z.  Stover  of 
connsel],  for  the  appellant. 

PhUbin^  Beekman  <j6  Menken  [David  JfoClure  of  counsel],  for 
the  respondent. 

HuUOHTON,  J. : 

The  defendant  is  a  domestic  moneyed  corporation  organized  for 
the  purpose  of  conducting  a  banking  business.  On  the  31st  day  of 
January,  1908,  a  resolution  was  passed  by  its  board  of  directora 
closing  its  doors  and  requesting  the  State  Superintendent  of  Banks 
to  take  charge  of  its  affairs.  That  ofScial  complied  with  the  request, 
and  on  the  fourth  day  of  February  following  advised  the  Attorney- 
General  of  the  State  that  the  defendant  had  suspended  payment 
aud  that  he  had  taken  possession  of  its  assets  at  its  request  and 
formally  reported  to  him  that  it  was  unsafe  and  inexpedient  at  that 
time  for  the  defendant  to  continue  business. 

Examiners  from  the  Banking  Department  were  directed  by  the 
Superintendent  to  examine  as  to  the  assets  and  liabilities  of  the 
defendant  and  they  found  and  reported  that,  exclusive  of  liability 
on  its  capital  stock  of  $750,000,  the  defendant  had  on  the  day  the 
Superintendent  took  possession  a  surplus  of  $1,233,636.34.  Certi- 
fied public  accountants  were  also  employed  and  they  found  the 
surplus  to  be,  after  making  such  deductions  as  they  considered 
proper,  $1,498,432.17.  Since  these  reports  were  made  it  appears 
the  liability  of  defendant  upon  clearing  house  certificates  has  been 
reduced  by  nearly  $600,000. 

These  examinations  having  shown  the  solvency  of  defendant,  nego- 
tiations were  entered  into  by  authority  of  defendant's  board  of 
directors  with  the  Metropolitan  Trust  Company  for  the  loan  of  a 
sufficient  sum  of  money  to  pay  all  depositors  and  creditors  of  the 
defendant.  These  negotiations  resulted  in  an  agreement  on  the 
part  of  the  trust  company,  the  details  of  which  we  do  not  deem 
material,  to  advance  sufficient  money  for  that  purpose.  The  Superin- 
tendent of  Banks  gave  his  approval  to  this  arrangement,  subject,  how- 
ever, to  acquiescence  on.  the  part  of  the  Attorney-General.  That 
official  was  apprised  of  what  the  financial  condition  of  the  bank  had 
been  found  to  be  and  of  the  arrangement  that  had  been  made  to 
pay  its  debts,  and  of  the  approval  of  the  Superintendent  of  Banks, 
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and  was  asked  to  signify  his  approval  thereof.  Instead  of  ^ving 
his  approval  or  signifying  his  disapproval,  or  doing  anything  except 
to  say  that  he  would  take  the  matter  up  with  the  Superintendent  of 
JBanks  at  his  earliest  opportunity,  which  he  does  not  appear  to  have 
done,  he  instituted  this  action  to  dissolve  the  defendant,  on  the 
ground  that  it  was  insolvent  and  that  it  was  unsafe  and  inexpedient 
for  it  to  continue  doing  business,  and  that  it  was  unable  so  to  do 
The  complaint  was  verified  on  the  twenty-eighth  day  of  February 
by  the  Attorney-General  himself,  and  on  that  day,  upon  the  com- 
plaint alone,  without  any  supporting  affidavit,  he  applied  to  the 
court  ex  parte  for  the  appointment  of  temporary  receivers.  An 
order  was  made  appointing  the  Carnegie  Trust  Company  and  Henry 
Schneider  such  receivers.  The  order  recites  that  sufficient  reason 
appeared  for  dispensing  with  notice  of  the  application,  and  contained 
an  order  to  show  cause  on  the  24th  day  of  March,  1908,  why  the 
appointment  of  receivers  should  not  be  made  permanent,  together 
with  the  ordinary  restraining  provision  meanwhile.  On  the  follow- 
ing day,  on  the  application  of  the  defendant,  in  which  more  than 
ninety  per  cent  of  the  depositors  and  more  than  seventy  per  cent  of 
the  stockholders  of  the  defendant  joined,  the  same  judge  who  granted 
the  order  appointing  the  receivers  made  an  order  requiring  the  Attor. 
nej'-General  and  the  receivers  to  show  cause  why  the  order  appoint- 
ing them  should  not  be  set  aside.  On  the  return  of  this  order  to 
show  cause,  the  order  appointing  the  temporary  receivers  was 
vacated;  and  the  plaintiff  appeals. 

The  appointment  of  receivers  of  moneyed  corporations  is  re- 
lated by  chapter  60  of  the  Laws  of  1902,  which  provides  that  the 
court  may,  in  a  case  provided  by  law,  appoint  a  receiver  of  such 
corporation,  and  may,  in  its  discretion,  dispense  with  notice  of  the 
application. 

The  complaint,  upon  which  alone  the  application  was  made, 
showed  tliat  the  defendant's  assets  were  in  the  hands  of  the  Superin- 
tendent of  Banks,  voluntarily  placed  there  by  the  defendant  itself. 

The  Attorney-General  should  have  given  the  defendant  notice  of 
his  application  for  the  appointment  of  the  temporary  receivers. 
Unless  there  be  some  emergency  requiring  immediate  action,  the 
law  contemplates  the  giving  of  notice  of  an  application  for  the 
appointment  of  receivers.     The  court  to  which  application  may  be 
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made  is  given  discretion  to  dispense  with  notice,  but  that  discretion  ' 
must  be  based  on  some  proven  facts  presented  to  it  showing  neces- 
sity for  instant  action  to  prevent  some  impending  wrong.  Con- 
clusions are  not  enough ;  and  if  such  proven  facts  are  not  presented, 
notice  should  not  l>e  dispensed  with,  but  should  be  required.  In 
the  present  case,  instead  of  there  being  any  proof  authorizing  the 
dispensing  with  notice,  the  only  proof  before  the  court  was  that 
contained  in  the  complaint  itself,  which  showed  that  the  funds  of 
the  defendant  were  in  the  hands  of  the  Superintendent  of  Banks, 
the  State  official  authorized  by  law  to  hold  them. 

The  court  having  been  led  into  improperly  dispensing  with  notice 
of  appointment  of  the  temporary  receivers,  it  was  very  proper  for 
the  judge  who  granted  the  original  order  to  grant  an  order  to  show 
cause  and  thus  give  the  defendant  an  opportunity  to  be  heard  to  set 
aside  the  order  which  he  had  improvidently  granted  without  notice. 
The  effect  of  this  order  to  show  cause  was  not  to  review  the  former 
order,  but  rather  to  grant  a  hearing  on  the  propriety  of  appointing 
receivers  at  all,  and  to  advance  the  hearing  on  the  original  order 
to  show  cause  appointed  for  March  twenty-fourth  to  an  earlier  date. 

Treating  the  procedure  in  this  manner,  as  it  is  proper  we  should, 
it  is  manifest  that  on  the  hearing  the  defendant  was  shown  to  be  per- 
fectly solvent  and  that  receivers  ought  not  to  have  been  appointed, 
and  that  the  order  vacating  their  appointment  was  proper. 

The  report  of  the  bank  examiners  showed  a  surplus  over  debts 
of  nearly  $1,250,000,  and  that  of  the  public  accountants  of  nearly 
$1,500,000.  The  liability  of  the  defendant  to  its  stockholders  on 
its  $750,000  of  capital  stock  is  of  no  concern  to  the  People.  The 
Attorney-General  is  not  the  guardian  of  investors  against  their 
will.  Paternal  government  in  this  State  has  not  yet  gone  to  the 
extent  of  regulating  in  what  its  citizens  shall  invest  their  money. 
It  is  primarily  the  creditors  of  an  insolvent  corporation  with  which 
the  State  is  concerned.  It  is  hardly  probable  that  the  assets  of  the 
defendant,  cut  down  as  they  have  been,  will  further  shrink  suf- 
ficiently to  wipe  out  the  large  surplus  shown  so  that  the  creditors 
of  the  defendant  will  not  obtain  their  money  in  full.  The  papers 
upon  which  the  receivers  were  appointed  were  insufficient  to  estab- 
lish insolvency  of  the  defendant. 

The  complaint  alleges  that  from  reports  made  by  the  Snperin- 
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tendent  of  Banks  to  the  Attorney-General  he  believes  the  defend- 
ant will  be  unable  to  pay  its  depositors  and  other  creditors.  The 
only  report  disclosed  by  the  record  is  one  which  shows  the  large 
surplus  referred  to.  The  Attorney-General  has  received  no  report 
of  the  Superintendent  of  Banks  that  the  defendant  is  actually 
insolvent,  so  far  as  appears,  but  only  that  it  was  at  the  time  of 
making  it  unsafe  and  inexpedient  for  the  defendant  to  continue 
business./  If  the  Attorney-General  has  any  report  from  the  Super- 
intendent of  Banks  as  to  defendant's  insolvency,  which  is  quite 
improbable,  he  should  have  presented  it  by  affidavit  or  alleged  ita 
substance  in  the  complaint. 

It  is  true  that  the  law  provides  that  the  Superintendent  of  Banks 
shall  inform  the  Attorney-General  with  respect  to  the  financial  con- 
dition of  moneyed  corporations.  The  report,  however,  even  of  the 
Superintendent  of  Banks  is  not  conclusive  as  to  insolvency,  any 
more  than  the  conclusion  on  that  subject  of  the  Attorney-General 
himself.  "The  report  of  the  Superintendent  (of  Banks)  to  the 
Attorney-General  in  regard  to  the  defendant's  transactions  may 
have  been  quite'sulHcient  to  justify  the  Attorney-General  in  bringing 
the  action,  but  the  report  in  and  of  itself  was  not  a  sufficient  basis 
for  a  cause  of  action.  Neither  the  opinion  of  the  Superintendent 
nor  of  the  Attorney-General  that  it  is  unsafe  or  inexpedient  to  allow 
a  bank  *  *  *  to  transact  business  is  a  sufficient  basis  for  a  judg- 
ment dissolving  a  corporation  and  distributing  its  assets  through 
the  medium  of  a  receiver  or  otherwise.  *  *  *  A  mere  state- 
ment that  the  Superintendent  is  of  the  opinion  that  it  would  be 
unsafe  and  inexpedient  for  the  defendant  to  transact  business  any 
longer,  and  that  the  Attorney-General  concurs  with  him,  does  not 
constitute  a  cause  of  action."  {People  v.  Manhattan  Heal  Estate 
cfe  Z.  Co.,  175  K  Y.  133,  137,  138.) 

There  is  a  further  broad  allegation  in  the  complaint  that  the 
defendant  is  insolvent.  The  Attorney-General  does  not  allege  that 
ho  himself  examined  as  to  the  assets  and  liabilities  of  the  defend- 
ant, so  that  he  acquired  peraonal  knowledge  of  its  financial  condi- 
tion. The  whole  tenor  of  his  complaint  is  that  his  conclusion, 
which  he  alleges  as  a  positive  fa9t,  is  based  on  information  fur- 
nished'by  others.  The  complaint,  therefore,  standing  alone,  stated 
no  facts  upon  which  a  judgment  of  insolvency  could  be  based. 
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Before  a  court  is  jastified  id  appointing  a  receiver,  the  facts  upon 
which  Buch  relief  is  granted  must  be  proved  by  competent  legal  evi* 
dence.  {PlaU  v.  EliaSj  101  App.  Div.  518,  523.)  This  requirement 
is  not  met  by  a  verified  complaint  alone,  although  the  allegations  are 
positively  made  {Eieiey  v.  Barron  dk  Cooke  H.  (b  P.  Co.^  87  App. 
Div.  317);  and  especially  is  this  true  where  the  allegations  of  the 
complaint  are  upon  information  and  belief,  or  such  as  can  come 
only  from  information.  (  Weber  v.  WaUeristeinj  No.  Sy  111  App. 
Div.  700.) 

The  closing  of  defendant's  banking  houses  and  calling  upon  the 
Superintendent  of  Banks  to  take  charge  of  its  assets  may  very  prop- 
erly be  deemed  acts  of  insolvency,  but  they  are  not  conclusive  acts. 
When  it  was  shown,  as  it  was,  that  this  course  was  unnecessary,  that 
the  defendant  was  able  to  pay  its  debts  and  have  a  large  surplus 
besides,  these  acts  resulting,  as  they  must,  from  fright  or  over-cau- 
tion in  view  of  the  financial  sitnation  existing,  or  from  ignorance  of 
the  solvency  now  disclosed,  lose  their  probative  force. 

Nor  were  such  acts  a  surrender  of  defendant's  corporate  fran- 
chise. A  surrender  of  corporate  franchises  cannot  be  inferred  even 
from  insolvency  and  suspension  of  business  for  a  less  period  than 
that  designated  by  statute  to  consummate  it,  unless  the  circum- 
stances are  such  as  to  make  it  appear  that  the  corporation  has  not 
power  to  continue  or  resume  its  business.  {United  Olass  Co.  v. 
Vary,  79  Hun,  103.) 

It  is  urged  that  Matter  of  Murray  HiU  Bank  (153  N.  Y.  199) 
and  People  v.  Mercantile  Co-operative  Bank  (53  App.  Div.  295) 
are  authority  for  sustaining  the  appointment  of  the  receivers.  In 
our  view  those  decisions  are  not  controlling.  The  point  involved  in 
the  first  of  these  cases  was,  whether  proceedings  taken  by  the  Attor- 
ney-General took  precedence  over  a  proceeding  for  voluntary  disso- 
lution of  a  concededly  insolvent  banking  institution,  and  it  was  held 
that  the  Attorney-General's  right  was  paramount.  In  the  latter 
case  it  was  determined  upon  the  facts  that  the  acts  of  the  corporation 
were  such  that  it  would  not  longer  be  permitted  to  do  business. 

Concerning  the  proposed  contract  with  the  trust  company,  it  is 
urged  that  it  is  not  a  binding  contract  on  the  trust  company  obli- 
gating it  to  advance  tlie  money  necessary  to  pay  defendant's  cred- 
itors, and   that  the  terms  are  extravagant,  and   that  the  trust 
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company  cannot  in  any  event  lend  the  amount  of  money  required, 
because  a  sum  is  called  for  in  excess  of  the  amount  it  is  per- 
mitted to  loan.  We  must  assume  from  the  record  that  the  proposi- 
tion of  the  trust  company  is  made  in  good  faith  and  that  it  will 
carry  out  its  agreement.  There  is  nothing  in  the  record  to  show 
that  it  has  not  the  power  to  do  what  it  has  agreed  to  do,  and  it  is 
more  than  probable  that  it  can,  in  view  of  the  quick  assets  of 
defendant  which  are  immediately  available  for  purchase  or  sale. 
If  the  creditors  are  paid,  hqwever,  that  is  all  that  concerns  the  plain- 
tiff at  the  present  time.  The  trust  company  has  made  a  plain  busi- 
ness proposition  to  advance  the  necessary  money  to  do  this,  upon 
what  appears  to  be  ample  security. 

So  far,  however,  as  concerns  the  approval  in  the  order  appealed 
from  of  the  proposed  agreement  between  the  Oriental  Bank  and 
the  Metropolitan  Trust  Company  it  was  unnecessary,  as  was  also 
the  direction  to  the  Superintendent  of  Banks  to  release  the  assets 
in  his  hands.  This  latter  result  would  naturally  follow,  if  he  shall 
be  satisfied  that  the  bank  is  solvent  and  will  be  able,  under  the  pro- 
posed agreement  if  executed,  to  pay  its  creditors  at  once.  As  soon 
as  the  receivers  are  discharged  the  management  of  the  affairs  of  the 
bank  revert  to  the  directors,  who  have  full  authority  to  enter  into 
any  lawful  arrangement  for  the  purpose  of  promptly  meeting  its 
obligations,  and,  therefore,  the  order  in  these  regards  should  be 
modified. 

The  order  appealed  from  will  be  modified  in  the  manner  herein 
before  indicated,  and  as  modified  aflSrmed. 

Patterson,  P.  J.,  McLaughlin  and  Scott,  JJ.,  concurred. 

Laughlin,  J. . 

I  concur  in  the  discussion  in  the  opinion  of  Mr.  Justice  Houghton 
with  respect  to  the  solvency  of  the  bank  and  the  impropriety  of 
the  appointment  of  the  receivers,  and  I  agree  that  the  order 
appointing  the  receivers  was  properly  vacated.  It  appearing  that 
the  receivers  were  improperly  appointed  and  that  the  order  appoint- 
ing them  should  be  vacated,  it  seems  to  me  that  the  jurisdiction  of 
the  court  in  the  premises  ends.  It  is  not  the  province  of  the  conrt 
to  advise  the  directors  of  a  bank  with  respect  to  their  powers  or 
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duties.  Tlie  stockholders,  as  well  as  the  depositors,  are  interested 
in  the  question  as  to  whether  the  disposition  of  the  assets  of  the 
bank  contemplated  by  the  proposed  agreement  with  the  Metropolitan 
Trust  Company,  contained  in  the  record,  is  legal  or  proper,  and 
before  any  judicial  decision  or  intimation  is  given  upon  those  ques- 
tions, in  my  opinion,  they  should  be  heard.  The  only  question 
properly  before  the  court  at  Special  Tenn  was  whether  the  appoint- 
ment of  the  receivers  was  justified,  and  on  reaching  the  conclusion 
that  it  was  not  justified,  the  only  authority  the  court  had  was  to 
vacate  the  order  appointing  them.  It  was,  in  my  opinion,  wholly 
without  jurisdiction  to  give  directions  to  the  Superintendent  of 
Banks  or  to  the  directors  with  respect  to  the  future  management 
of  the  affairs  or  property  of  the  bank.  Whether,  on  the  redelivery 
of  the  property  of  the  bank  to  its  directors,  the  business  of  banking 
may  or  should  be  resumed,  and  whether,  if  unable  to  resume  busi- 
ness, money  may  lawfully  or  should  be  raised  in  the  manner  pro- 
posed, whicli,  in  effect,  constitutes  a  discontinuance  of  the  banking 
business  and  a  liquidation  of  the  affairs  of  tlie  bank  by  contract  or 
otherwise,  or  whether,  instead,  the  bank  should  go  into  voluntary 
liquidation  in  the  manner  provided  by  statutory  law,  are  questions 
which  are  not  presented  for  decision  by  the  record  now  before  the 
court,  and,  therefore,  I  refrain  and  think  the  court  should  refrain 
from  expressing  any  opinion  thereon. 

Order  modified  as  indicated  in  opinion,  and  as  modified  affirmed. 


Christian  F.  Peters,  Appellant,  v.  Needham  Piano  and  Organ 
Company,  Respondent. 

First  Department,  March  *40,  1906. 

Pleading— judgment  overruling  demurrer  to  answer — withdrawal  of 
demurrer  —  discretion  of  court. 

Aa  interlocutory  Judgment  overruling  a  demurrer  to  separate  defenses  should 
not  provide  that  in  case  the  plaintiff  fails  to  pay  the  costs  within  twenty  days 
lifter  service  of  the  interlocutory  judgment,  the  defendant  may  enter  final 
judgment  dismissing  the  complaint,  with  costs.  Leave  should  be  given  to  the 
plaintiff  to  withdraw  his  demurrer,  for  it  being  determined  that  the  defenses 
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were  sufficient  in  law,  the  facts  set  up  therdn  stand  admitted  by  the  demurrer 
and  the  defendant  is  entitled  to  final  Judgment  as  a  matter  of  right  until  the 
withdrawal  of  the  demurrer. 
A  demurrer  cannot  be  withdrawn  without  leave  of  court,  and  the  granting  of 
such  leave  is  discretionary. 

Appeal  by  the  plaintiff,  Christian  F.  Peters,  from  an  interlocntory 
judgment  of  the  Supreme  Conrt  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  9th 
day  of  December,  1907,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term. 

Arnold  Gross  of  counsel  [Fromme  Brothers^  attorneys],  for  the 
appellant. 

Henry  A.  Heiaer^  for  the  respondent. 

Per  Curiam  : 

Appeal  from  an  interlocutory  judgment  overruling  a  demurrer  to 
the  second  and  third  separate  defenses  of  the  answer.  The  complaint 
contains  certain  allegations  appropriate  in  an  action  to  recover  dam- 
ages for  malicious  prosecution.  The  learned  court  at  Special  Term 
examining  the  complaint,  in  an  endeavor  to  ascertain  what  cause  of 
action  was  intended  to  be  set  up,  concluded  that  it  did  not  allege 
facts  sufficient  to  state  such  cause  of  action.  With  this  we  agree. 
The  complaint  contains  certain  allegations  appropriate  in  an  action 
to  recover  damages  for  the  wrongful  taking  and  detention  of  a 
chattel.  Again  we  agree  with  the  Special  Term  that  sufficient 
facts  to  sustain  such  cause  of  action  were  not  alleged.  The  appel- 
lant claims  in  this  court  that  in  his  complaint  he  did  not  intend  to 
set  forth  either  a  cause  of  action  for  malicious  prosecution  or  for 
the  wrongful  taking  and  detention  of  a  chattel  but  has  set  up  an 
action  in  conversion.  If  such  was  the  intention  it  certainly  was  not 
obvious  for  the  pleader  has  carefully  refrained  from  using  the  tech- 
nical and  usual  averments  in  such  a  complaint.  The  defenses 
demurred  to  are  sufficient  in  law  and  the  demurrer  was  properly 
overruled.  But  the  interlocutory  judgment  provided  that  "  in  case 
said  plaintiff  fails  to  pay  the  said  costs  as  aforesaid  within  20  days 
after  service  of  this  interlocutory  judgment  upon  his  attorneys  then 
defendant  may  enter  final  judgment  against  plaintiff  dismissing  the 
complaint  with  costs."     Leave  should  have  been  given  to  the  pWn- 
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tiff  to  withdraw  bis  demurrer  for  the  court  having  determined  that 
the  defenses  were  sutiicient  in  law  tlie  facts  set  np  in  the*  defenses 
stood  admitted  and  until  said  demurrer  was  withdrawn  the  defend- 
ant was  entitled  as  matter  of  right  to  a  final  judgment  in  its  favor. 
{N^ational  Contracting  Co.  v.  Hudson  liiver  W.  P,  Co.^  110  App. 
Div.  133.)  It  has  always  been  the  rule  that  a  demurrer  cannot  be 
withdrawn  without  leave  of  the  court  and  that  whether  such  leave 
should  be  granted  is  within  the  discretionary  power  of  the  court. 
{Fisher  v.  Gould^  81  N.  Y.  228 ;  Simeon  v.  Satterlee^  64  id.  657.) 
As  the  Special  Term  gave  leave  to  "pay  the  costs  within  a  time  fixed 
and  provided  for  a  dismissal  of  the  complaint  only  upon  failure  to 
so  pay  the  costs  it  is  evident  that  it  only  intended  to  dispose  of  the 
question  of  law  raised  and  to  allow  a  trial  upon  the  facts.  This 
could  only  be  accomplished  by  the  withdrawal  of  the  demurrer. 

The  judgment  appealed  from  should,  therefore,  bo  modified  by 
providing  that  leave  be  given  to  appellant  to  withdraw  the  demurrer 
and  pay  the  interlocutory  costs  within  twenty  days  and  on  failure 
so  to  do  that  final  judgment,  dismissing  the  complaint,  with  costs, 
may  be  entered,  and  as  so  modified  afiirmed,  with  costs  to 
respondent. 

Present  —  Patterson,  P.  J.,  Inoraham,  Lauohlin,  Clarke  and 
Houghton,  JJ. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  with  costs  to  respondent.     Settle  order  on  notice. 


Aldine  Manufacturing  Company,  Respondent,  v.  Dufft- 
McInnerney  Company,  Appellant. 

First  Department,  March  20,  1908. 

Trial — change  of  venue  ~  place  of  contract  and  performance. 

Where,  on  a  motion  to  change  the  venu^  of  an  action  to  recover  damages  for 
breach  of  a  building  contract,  it  appears  that  the  contract  was  to  be  performed 
in  the  defendant's  county,  and  that  the  greater  number  of  witnesses  necessary 
to  prove  a  counterclaim  for  injuries  caused  by  the  plaintiflTs  failure  to  per- 
form reside  there,  as  well  as  arbitrators  appointed  pursuant  to  a  clause  of  the 
contract,  the  venue  should  be  changed  to  said  county. 
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Appeal  by  the  defendant,  the  Duffy-Mclnnemey  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  Slst  day  of  December,  1907,  denying  the  defendant's 
motion  to  change  the  place  of  trial  of  the  action  from  the  county  of 
New  York  to  the  county  of  Monroe. 

Benjamin  G.  Pdskus^  for  the  appellant. 

Chester  H.  Lane^  for  the  respondent. 

Ingraham,  J. : 

This  action  was  brought  to  recover  the  damages  for  a  breach  of 
a  contract  for  the  performance  of  certain  work  on  a  building  in 
Rochester,  Monroe  county,  N.  Y.  The  original  contract  was  made 
between  a  New  York  corporation  known  as  the  Plymouth  Interior 
Construction  Company,  a  domestic  corporation,  and  the  defendant, 
also  a  domestic  corporation.  The  complaint  alleges  that  the  Ply- 
mouth Interior  Construction  Company  accepted  said  contract, 
entered  into  the  performance  thereof  and  substantially  performed 
the  same,  and  that  there  was  unpaid  $5,087  and  that  the  Plymouth 
Interior  Construction  Company  had  assigned  its  right,  title  and 
interest  in  and  to  the  sums  of  money  due  thereon  to  the  plain- 
tiff. The  answer  admits  that  the  Plymouth  Construction  Company 
performed  certain  work,  labor  and  services  at  the  agreed  price  of 
$629.04  and  that  the  Plymouth  Construction  Company  entered  into 
a  contract  with  the  defendant  as  alleged  in  the  complaint,  and  denies 
each  and  every  other  allegation  of  the  complaint ;  and  as  a  defense 
alleges^ the  making  of  the  contract ;  that  it  was  further  agreed  that 
the  same  should  be  completed  on  February  6,  1907,  and  that  for 
every  day's  delay  the  Plymouth  Company  should  pay  twenty-five 
dollars  per  day ;  that  the  Plymouth  Company  failed  to  comply  with 
the  contract  in  certain  particulars  speciiied,  and  that  the  defendant 
was  damaged  by  a  failure  of  the  Plymouth  Company  to  comply  with 
the  contract  in  the  sum  of  $4,000 ;  further  answering  it  was  alleged 
that  the  Plymouth  Company  did  not  complete  its  work  on  February 
6, 1907,  and  that  the  same  was  not  completed  until  March  18, 1907, 
and  that  the  Plymouth  Company  also  became  liable  to  pay  the  sum 
of  $1,000  for  the  delay  in  the  completion  of  the  work.    There  was 
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a  further  defense  nnder  an  agreement  to  arbitrate ;  the  decision  of 
tlie  arbitrators  that  there  should  be  an  allowance  made  to  the  defend- 
ant of  $3,189.25  which  the  defendant  was  entitled  to  offset.     It  is 
claimed  by  defendant  that  tliis  contract  was  actually  made  in  the 
county  of  Monroe  by  the  acceptance  of  bids  submitted  by  the  Ply- 
mouth Company ;  that  the  work  was  to  be  done  according  to  the 
plans  and  specifications  by  a  firm  of  architects  who  resided  in  the 
county  of  Monroe  upon  a  building  occupied  and  owned  by  the 
defendant  in  that  county ;  and  the  question  whether  the  work  com- 
plied with  the  contract  could  be  only  decided  in  the  city  of  Roches- 
ter where  the  building  was  situated  and  where  the  architect  resided ; 
that  the  agreement  of  arbitration  was  made  in  the  city  of  Boches- 
ter;  that  the  arbitrators  lived  there;  that  the  entire  transaction 
took  place  in  that  city  and  was  paid  for  in  that  city.     A  large  num- 
ber of  witnesses  is  then  stated  to  reside  in  that  city,  and  the  affiant 
states  what  these  witnesses  are  expected  to  swear  to  upon  the  trial. 
In  opposition  to  the  motion  an  affidavit  of  the  vice-president  of  the 
Plymouth  Company  was  submitted  alleging  that  these  contracts 
were  made  in  tlie  city  of  New  York  and  were  actually  signed  there. 
This  affiant  is  a  resident  of  New  Jereey,  but  all  the  evidence  as  to 
t!ie  making  of  the  contract  is  immaterial  because  the  answer  admits 
it.     Many  of  the  witnesses  specified  in  the  affidavits  of  both  of  the 
parties  are  not  shown  to  be  able  to  testify  to  facts  which  will  be 
material  on  the  trial  but  it  seems  to  me  that  this  is  a  case  which 
should  be  tried  where  the  work  was  performed  and  where  the  wit- 
nesses as  to  the  condition  of  the  work  when  completed  and  the  time 
of  its  completion  reside.     Various  technical  objections  were  taken 
to  the  affidavits,  but  I  do  not  think  that  they  justified  the  denial  of 
the  motion. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  granted. 

Laughlin,  Clabke,  Houghton  and  Soott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted. 

App.  Div.  —Vol,  CXXIV.        48 
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Aldinb  Manufaoturino  Company,   Respondent,  v.  West  Sidb 
Building  Company,  Appellant 

First  Department,  March  20,  1908. 

See  head  note  in  Aldine  Iffg,  Co,  y.  Duffif'McInnerney  Co.  {anis,  p.  751). 

Appeal  by  the  defendant,  the  West  Side  Bnilding  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  Slst  day  of  December,  1907,  denying  the  defend- 
ant's motion  to  change  the  place  of  trial  of  the  action  from  the 
county  of  New  York  to  the  county  of  Monroe. 

Benjamin  G.  PcuikvSy  for  the  appellant 

CheBter  H,  Lane^  for  the  respondent 

Ingbaham,  J. : 

Tlie  facts  appearing  on  this  appeal  are  substantially  the  same  as 
those  in  the  case  of  Aldine  Mfg.  Co,  v.  Duffy-Mclnnemey  Co. 
(124  App.  Div.  751),  decided  herewith.  The  action  was  brought 
to  recover  the  amount  alleged  to  be  due  under  a  contract  between 
the  Plymouth  Company  and  the  defendant  to  perform  certain  work 
and  to  furnish  materials  on  a  building  in  the  city  of  Rochester  in 
the  county  of  Monroe,  and  the  defense  is  the  same.  For  the  rea- 
sons stated  in  the  opinion  in  that  case  I  think  the  order  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
granted. 

Laughlin,  Clabke,  Houghton  and  Scott,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted* 
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Bajbbara  Krebs,  Respondent,  v.  Louise  H.  Carpenter,  Individually 

and  as  Executrix,  etc.,  of  Kiohard  E.  Carpenter,  Deceased, 

Appellant,  Impleaded  with  Benedict  A.  Klein  ^nd  Others, 

Defendants. 

First  Department,  March  20,  1908. 

ICortgage  —  contract  extending  time    of  payment  —  consideration  — 

pleading  —  answer. 

Ad  agreement,  based  upon  a  sufficient  consideration  extending  the  time  of 
the  payment  of  a  mortgage,  is  a  valid  defense  to  an  action  of  foreclosure  com- 
menced before  the  time  to  which  the  ptiyment  of  the  mortgage  debt  has  been 
extended. 

Where  the  owner  of  a  leasehold,  who  has  not  assumed  a  prior  mortgage  thereon, 
pays  interest  to  the  mortgagee  in  consideration  of  his  agreement  to  extend  the 
mortgage  to  a  specified  date,  there  is  a  good  consideration  for  the  contract  to 
extend.  Hence,  an  answer  setting  out  the  facts  aforesaid  states  a  good  defense 
to  an  action  of  foreclosure  brought  before  the  expiration  of  the  extension,  and 
it  should  not  be  stricken  out  as  frivolous. 

This  is  so,  although  there  be  no  allegation  as  to  an  extension  of  payment  of  the 
bond  secured  by  the  mortgage,  as  such  is  the  reasonable  intendment 

The  objection  that  the  answer  does  not  allege  that  the  agreement  extending 
the  time  was  in  writing  is  not  available  on  a  motion  to  strike  out  the  answer 
when  the  fact  that  it  was  not  in  writing  does  not  appear  on  the  face  of  the 
pleading. 

Sr.ch  answer  need  not  allege  that  there  was  an  absolute,  unqualified  extension  of 
time  of  payment,  as  under  the  allegations  aforesaid  that  may  be  inferred  by 
reasonable  intendment. 

So,  too,  an  allegation  that  the  plaintiff  agreed  to  extend  the  time  of  payment 
suflflciently  alleges  the  execution  of  an  actual  extension,  such  being  the  fair 
inference. 

The  payment  of  interest  upon  an  indebtedness  by  a  person  who  is  not  liable  to 
pay  the  same  is  a  good  consideration  for  an  extension  of  time  to  pay  the  bal- 
ance due. 

Appeal  by  the  defendant,  Lonise  H.  Carpenter,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
11th  day  of  February,  1908,  overruling  the  said  defendant's  answer 
as  frivolous  and  directing  judgment  for  the  plaintiff  thereon. 


Joseph  L,  Pascal^  for  the  appellant. 
Oeorge  F.  Langhein^  for  the  respondent. 
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Ingraham,  J. : 

Tho  action  is  to  foreclose  a  mortgage  dated  the  1st  of  July,  1892, 
and  payable  on  the  Ist  of  Jnly,  1897,  executed  by  the  defendant 
Benedict  A.  Klein  upon  a  leasehold  of  real  property.  The  com- 
plaint alleges  that  the  indenture  of  lease  and  leasehold  premifies 
were  by  various  mesne  assignments  assigned  to  one  Richard  E.  Car- 
penter who  died  possessed  of  the  said  indenture  of  lease  on  or  about 
November  6,  1906,  leaving  a  last  will  and  testament  duly  admitted 
to  probate  by  which  this  leasehold  was  devised  and  bequeathed  to 
the  defendant  Louise  H.  Carpenter,  who  was  also  appointed  sole 
executrix  of  the  said  will  and  letters  were  issued  to  her.  It  is  not 
alleged  that  Bichard  £.  Carpenter  or  the  defendant  Louise  H.  Car- 
penter assumed  the  payment  of  the  amount  secure'd  by  this  mort- 
gage or  the  interest  thereon.  The  complaint  further  alleges  tliat 
the  defendants  have  failed  to  comply  with  the  conditions  of  the 
bond  and  mortgage  by  omitting  to  pay  the  sum  of  $12,500,  and  that 
there  is  now  due  the  plaintiff  upon  the  said  bond  and  mortgage  that 
sum  with  interest  from  the  1st  of  July,  1907,  and  that  each  and  all 
of  the  defendants  have  or  claim  to  have  some  interest  in  or  lien  upon 
the  said  mortgaged  premises  which  accrued  subsequently  to  the  lien 
of  the  said  mortgage.  The  defendant  Louise  H.  Carpenter,  without 
denying  any  of  the  allegations  of  the  complaint,  alleges  that  on  or 
about  the  2d  of  July,  1907,  in  consideration  of  the  sum  of  $312.50 
paid  as  interest  on  the  mortgage  described  in  the  complaint  and  in 
addition  thereto  the  sum  of  $35  then  or  thereabouts  paid  by  the 
answering  defendant  to  the  plaintiff,  the  plaintiff  agreed  to  extend 
the  mortgage  described  in  the  complaint  to  May  1,  1911.  This 
answer  the  court  below  has  held  to  be  frivolous  and  directed 
judgment  for  the  plaintiff. 

It  is  quite  evident  that  a  valid  agreement  based  upon  a  snflScient 
consideration  extending  the  time  of  the  payment  of  this  mortgage 
would  be  a  defense  to  the  action  to  foreclose  the  mortgage  com- 
menced before  the  time  to  which  the  payment  of  the  mortgage  debt 
has  been  extended.  The  plaintiff  relied  on  Olmstead  y.  Latimer 
(158  N.  Y.  313)  as  an  authority  to  sustain  the  order  appealed 
from.  The  agreement  in  that  case  recited  no  consideration  and  it 
was  held  that  an  agreement  to  extend  the  time  without  other  con- 
sideration than  a  mere  promise  was  not  enforcible  for  want  of  con- 
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sideration.  But  in  that  case  there  was  no  consideration  for  the 
agreement  either  alleged  or  proved;  here  the  consideration  as 
alleged  is  that  the  answering  defendant,  who  was  not  liable  to  pay 
either  the  principal  or  interest  of  the  bond  or  mortgage,  paid  to 
the  plaintiff  for  interest  on  the  mortgage  $312.50,  and  in  addition 
paid  the  sum  of  $35,  and  in  consideration  of  this  payment  the 
plaintiff  agreed  to  extend  the  mortgage  until  the  Ist  of  May,  1911. 
There  is  nothing  said  about  extending  the  payment  of  the  bond, 
but  as  the  mortgage  was  given  to  secure  the  bond  I  think  it  is 
alleged  by  reasonable  intendment  that  it  was  the  payment  of  the 
debt  secured  by  the  mortgage  that  was  extended.  Nor  is  it  alleged 
that  this  agreement  was  in  writing,  but  as  it  does  not  appear  from 
the  answer  that  it  was  not  in  writing,  that  objection  is  not  available. 
The  plaintiff  also  claims  that  there  is  no  allegation  that  there  was 
an  absolute  unqualified  extension  of  the  time  for  the  payment  of 
the  principal  sum  secured  by  the  bond  and  mortgage,  but  I  think 
that  can  also  be  inferred  by  reasonable  intendment.  The  agree- 
ment is  alleged  to  beon  the  part  of  the  plaintiff  in  conisideration  of 
the  payment  of  a  sum  of  money  by  the  answering  defendant.  An 
agreement  to  extend  seems  to  me  to  be  a  sufficient  allegation  of  an 
execution  of  the  actual  extension  of  the  time  for  payment.  The 
fact  that  a  defense  is  argumentatively  or  inartiiicially  stated  is  not  a 
justification  for  the  court  overruling  it  as  frivolous.  If  facts  are 
alleged  from  which  an  agreement  to  extend  the  time  of  payment 
based  upon  a  sufficient  consideration  may  fairly  be  inferred,  I  do 
not  think  that  the  answer  should  be  over/uled  as  frivolous,  but  the 
issues  should  be  tried.  There  can  be  no  question  but  what  payment 
of  interest  upon  an  indebtedness  by  a  person  who  is  not  liable  to 
pay  the  indebtedness  is  a  good  consideration  for  an  extension  of  the 
balance  due.  {Jester  v.  Sterling^  25  Hun,  344,  and  cases  there 
cited.) 

I  think,  therefore,  the  order  appealed  from  must  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  for  judgment 
upon  the  pleadings  as  frivolous  denied,  with  ten  dollars  costs. 

Laughlin,  Clarke,  Houghton  and  Soott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Walter  E.  Lambbkt,   Appellant,  v.  John  B.  Elmenbobf, 

Respondent 

First  Department,  March  20,  1908. 

Sale  of  stock— fraudulent  representations  as  to  condition  of  corporation 
—  ignorance  no  excuse  —  trial  —  direction  of  verdict  —  damages. 

One  who  in  order  to  induce  another  to  purchase  corporate  stock  states  that  the 
corporation  has  acquired  a  large  tract  of  land  unincumbered  and  tliat  the  debts 
of  the  corporation  do  not  exceed  95,000,  when  as  a  matter  of  fact  the  lands  were 
mortgaged  for  over  929,000  and  the  corporation  was  otherwise  indebted  for 
over  9100,000,  must  be  deemed  to  represent  that  he  was  conversant  with  the 
situation  and  thus  made  the  representation  on  his  own  knowledge,  and  it  i> 
Immaterial  that  he  did  not  actually  know  the  facts.  Under  the  circumstances 
he  is  responsible  for  the  truth  of  the  statements  and  the  honesty  of  his  belief  is 
immaterial. 

When  in  an  action  for  damages  the  plaintiff  testifies  that  he  was  induced  to  pur- 
chase corporate  stock  by  the  false  representations  aforesaid,  and  the  defendant 
examined  as  a  witness  in  his  own  behalf  states  that  he  is  not  sure  whether  he 
made  the  representations  or  not,  it  is  proper  for  the  court  to  direct  a  verdict 
for  the  plaintiff,  for  his  testimony  is  corroborated  by  the  refusal  of  the 
defendant  to  contradict  him. 

In  such  action  the  amount  of  damages  is  not  a  question  for  the  Jury  where  it 
appears  that  the  plaintiff  has  rescinded  the  sale  as  induced  by  fraud,  for  in  such 
case  he  is  entitled  to  recover  the  amount  paid  for  the  stock,  with  interest^  as 
for  money  had  and  received.- 

Appeal  by  the  plaintiff,  Walter  E.  Lambert,  from  an  order  of 
the  Supreme  Conrt,  made  at  the  New  York  Trial  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  6tli 
day  of  January,  1908,  setting  aside  a  verdict  theretofore  rendered 
in  favor  of  the  plaintiff  and  granting  a  new  trial  of  the  action. 

Lewis  H.  Freedman^  for  the  appellant. 

Oeorge  E.  Coney ^  for  the  respondent. 

Ingraham,  J. : 

This  action  was  brought  to  recover  the  damages  sustained  by  the 
plaintiff  by  reason  of  certain  fraudulent  reprepentations  made  h) 
the  defendant  to  induce  him  to  purchase  certain  shares  of  the  capital 
stock  of  the  Lakeside  Cemetery  Company  of  Buffalo.    The  repre- 
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BentatioDs  were  that  the  corporation  had  acquired  and  then  owned 
a  large  tract  of  land  of  about  250  acres  near  the  city  of  Buffalo, 
wliich  was  free  and  clear  of  all  incumbrances,  and  that  there 
were  no  claims  existing  against  the  corporation  with  the  exception 
of  a  small  floating  debt  which  did  not  exceed  $5,000;  that  the 
corporation  would  in  a  short  time  pay  dividends  upon  its  stock. 
The  defendant  concealed  from  the  plaintiff  the  ie^t  that  there  was 
a  mortgage  upon  the  land  amounting  to  over  $29,000,  and  that 
there  were  other  claims  against  the  corporation  greatly  exceeding 
tlie  sum  of  $5,000  and  entitled  to  priority  over  the  stock.  The 
complaint  then  alleges  that  these  statements  and  representations 
were  false,  fraudulent  and  untrue  and  known  to  the  defendant  to 
be  so;  that  the  plaintiff  believed  the  representations  and  relied 
upon  them  and  purchased  fifty  shares  of  the  stock  of  the  company 
for  $1,500  ;  that  on  plaintiff's  discovering  the  falsity  of  the  repre- 
sentations he  rescinded  the  purchase  and  tendered  back  to  the 
defendant  the  stock  purchased  and  demanded  repayment  of  the 
amount  that  he  had  paid.  The  answer  was  a  general  denial  except 
as  to  the  sale  of  the  stock.  The  case  came  on  for  trial  at  Trial 
Term,  and  at  the  end  of  the  testimony  the  coui*t  directed  a  verdict 
for  the  plaintiff  for  the  full  amount  claimed.  To  this  defendant 
excepted^  whereupon  the  court  set  aside  the  verdict  and  granted  a 
new  trial,  and  from  the  order  entered  thereon  the  plaintiff  appeals. 
The  piaintiff  testified  that  the  defendant  told  him  that  the  corpo- 
ration had  acquired  a  large  tract  of  land  near  Buffalo  which  was  an 
exceedingly  '^  good  thing ; "  that  the  defendant  represented  that  the 
property  was  unincumbered  and  that  the  debts  of  the  corporation 
did  not  exceed  $5,000.  It  was  then  proved  that  in  September,  1900, 
when  the  representations  were  made  there  was  a  mortgage  upon  the 
real  estate  of  the  corporation  amounting  to  $22,750 ;  that  the  cor- 
poration had  taken  the  land  subject  to  this  mortgage,  and  that  the 
total  indebtedness  of  the  cemetery  in  September,  1900,  was 
$102,850,  in  addition  to  the  mortgage.  The  defendant  was  called 
as  a  witness  and  testified  that  he  did  not  know  of  the  existence  of 
any  mortgage  on  the  real  estate  of  the  company ;  that  he  did  not 
make  any  representations  that  the  company  was  free  and  clear  of 
incumbrances,  to  his  knowledge,  but  that  he  was  not  sure.  There 
can  be  no  question  but  that  a  verdict  in  favor  of  the  plaintiff  would 
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have  been  sustained  ;  and  the  only  question  presented  is  whether 
the  court  was  justified  in  directing  a  verdict  for  the  plaintiff  on  this 
testimony. 

The  action  is  based  upon  tlie  rescission  of  the  sale  of  stock  and  a 
demand  to  recover  back  the  consideration  paid.  The  sale  was 
induced  by  statements  made  by  the  defendant  which  related  directly 
to  the  value  of  the  stock,  and  which  were  false.  What  is  necessary 
to  justify  a  rescission  of  a  sale  of  personal  property  is  stated  in 
Oarrett  Co,  v.  AppUton  (101  App.  Div.  607;  affd.  on  opinion 
below,  184  N.  Y.  557),  as  follows :  "  To  rescind  a  contract  upon  the 
ground  of  fraud,  as  to  recover  damages  upon  the  ground  of  fraud, 
scienter  must  be  alleged  and  proved ;  and  while  either  the  repre- 
sentation of  a  fact,  knowing  it  to  be  false,  madp  with  intent  to 
deceive,  or  representation  of  actual  knowledge  of  a  fact  when 
no  such  knowledge  exists  and  the  fact  is  not  true,  is  suffi- 
cient to  support  a  cause  of  action,  one  of  these  conditions  mnst 
be  proved  to  exist  to  sustain  any  action  based  upon  fraud." 
There  was  no  evidence  that  the  defendant  knew  this  represen- 
tation to  be  false  at  the  time  he  made  it,  or  that  he  made  it  with 
intent  to  deceive ;  and  in  his  testimony  he  expressly  denied  such 
knowledge.  The  representation,  however,  was  that  the  property 
had  been  acquired  by  the  corpomtion  unincumbered  except  for  a 
small  debt;  that  it  was  a  perfectly  safe  investment  which  he  him- 
self was  interested  in,  and  that  he  was  conversant  with  the  whole 
situation.  It  seems  to  me  that  this  is  in  substance  a  representation 
that  he  knew  the  situation,  and  thus  a  representation  that  this  fact 
as  to  the  incumbrances  upon  the  property  of  the  corporation  was 
of  his  own  knowledge,  which  brings  the  case  within  Hadcock  v. 
0»mer  (153  N.  T.  604).  In  that  case  the  defendant  made  "a  posi- 
tive assertion  of  a  material  fact,  with  the  intention  that  it  should  be 
acted  upon  and  should  induce  the  loan  of  the  money.  Yet  he  did 
not  know  the  assertion,  thus  positively  made  for  such  an  important 
purpose,  to  be  true,  and  he  did  not  investigate  or  seek  to  discover 
whether  it  was  true  or  not,  although  he  had  dealt  some  with  the 
Browns  and  had  some  information  as  to  their  circumstances.  He 
intended,  as  the  jury  has  found  upon  sufficient- evidence,  that  the 
lender  should  understand  him  as  communicating  his  actual  knowl- 
edge and  not  as  expressing  his  opinion,  judgment  or  belief.    Know- 
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ing  that  be  did  not  ktiow  what  he  said  he  did,  and  what  he  intended 
to  cause  another  to  believe  he  did,  he  took  the  responsibility  of  its 
truth  and  honesty  of  belief  in  the  supposed  fact,  under  snch  cir- 
cumstances, cannot  relieve  him  from  the  imputation  of  falsehood 
and  fraud." 

The  question  then  arises  whether  the  court  was  justified  in 
directing  a  verdict  for  the  plaintiff.  The  proof  of  the  representa- 
tions of  the  defendant  rests  entirely  upon  the  plaintiff's  testimony, 
and  if  the  defendant  had  not  been  called  as  a  witness  I  think  the 
trial  judge  would  have  been  required  to  submit  the  question  to  the 
jury.  But  the  plaintiff  having  testified  to  the  representation,  the 
defendant  was  examined  as  a  witness  in  his  own  behalf  and,  upon 
being  asked  whether  lie  made  such  representations  simply  replied 
not  to  his  knowledge,  and  that  he  was  not  sure  whether  he  had 
made  thetn  or  not.  Upon  such  testimony  a  verdict  for  the  defendant 
would  have  been  clearly  against  the  weight  of  evidence.  Where  a 
fact  is  testified  to  by  a  plaintifE  as  to  a  communication  from  the 
defendant,  the  plaintiff  not  at  all  impeached  or  contradicted,  and 
where  the  defendant  presents  himself  as  a  witness,  but  refuses  to 
contradict  the  plaintiff's  testimony,  the  trial  court  i&  justified  in 
directing  a  verdict.  It  is  the  testimony  of  the  plaintiff,  corroborated 
by  the  fact  that  the  defendant  was  examined  as  a  witness  in  his 
own  behalf  and  refused  to  contradict  the  plaintiff,  which  justifies 
the  court  in  assuming  that  the  testimony  which  the  defendant 
refused  to  contradict  was  true.  There  was  no  question  of  damages, 
as  the  plaintiff  has  rescinded  the  sale  of  the  stock  as  having  been 
induced  by  fraud,  and  he  was  then  entitled  to  recover  as  for  money 
had  and  received  the  amount  that  he  had  paid  tlierefor,  with  inter- 
est, and  for  that  amount  the  court  properly  directed  a  verdict  for 
the  plaintiff. 

It  follows  that  the  order  appealed  from  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  the  verdict  reinstated  and 
judgment  directed  upon  the  verdict,  with  costs. 

Patterson,  P.  J.,  Lauohlin,  Clarke  and  Houghton,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  verdict 
reinstated  and  judgment  directed  on  verdict,  with  costs. 
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The  People  of  the  State  of  New  York  ex  rcl.  Abchibald 
McAuLEY,  Appellant,  v.  Chables  G.  F.  Wahle,  City  Magistrate, 
and  Hugh  Gaffnet,  a  Police  Officer  of  the  Municipal  Police 
Force  of  the  City  of  New  York,  Respondents. 

The  People  of  the  State  of  New  York,  Bespondent 

First  Department,  March  20,  1906. 

Food — constitutional  law — sale  of  oleomarg^arine  —  Agricultural  Law 
—  deposition  not  charging  crime  — habeas  corpus. 

Section  26  of  the  Agricultural  Law,  if  construed  as  absolutely  prohibiting  the 
manufacture  or  sale  of  oleomargarine,  is  unconstitutional.  It  only  becomes 
valid  when  construed  as  prohibiting  the  sale  of  oleomargarine  which  by 
artificial  means  is  made  to  resemble  butter  in  appearance. 

A  deposition  charging  a  violation  of  said  section,  which  alleges  that  the  defendant 
sold  **  a  small  brick  of  white  substance  which  was  wrapped  in  an  oiled  paper, 
which  paper  was  labeled  '  Oleomargarine/ "  without  any  statement  that  it 
imitated  or  resembled  natural  butter,  of  itself  negatives  the  essential  facts 
necessary  to  constitute  a  crime,  and  a  defendant  held  under  a  warrant  issued 
thereon  will  be  discharged  on  habeas  corpus. 

Appeal  by  the  relator,  Archibald  Mc Auley,  from  an  order  of  tlie 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  6th  day 
of  November,  1907,  dismissing  a  writ  of  habeas  corpus. 

William  C.  Breeds  for  the  appellant 

Savl  J.  Dickheiser^  Deputy  Attorney-General^  for  the  respond- 
ent, People  of  the  State  of  New  York. 

Ikgraham,  J. : 

The  relator  was  arrested  on  the  80th  of  October,  1907,  by  the 
defendant  Gaffney,  a  police  officer  in  the  city  of  New  York,  upon 
a  warrant  issued  by  the  defendant  Wahle,  city  magistrate  of  tlie 
city  of  New  York,  cliarged  witli  a  violation  of  section  26  of  article 
2  of  the  Agricultural  Law  of  the  State  of  New  York  (Laws  of 
1893,  chap.  338,  as  amd.  by  Laws  of  1894,  chap.  426 ;  Laws  of  1897, 
chap.  768,  and  Laws  of  1902,  chap.  385).*    The  relator  claims  that 

*By  section  87  of  the  Agriciiltuml  Law  (as  amd.  by  Laws  of  1901.  chap.  658). 
a  violation  of  section  26  of  the  act  is  made  u  misdemeanor.—  [Rep. 
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he  was  illegally  held  because  the  deposition  upon  which  the  warrant 
was  issued  failed  to  show  tliat  he  bad  violated  section  26  of  the 
A^cultural  Law  and  that  the  warrant  was,  therefore,  null  and 
void.  From  the  return  of  the  police  officer  it  appears  that  he 
received  a  warrant  signed  bj  the  defendant,  a  city  magistrate, 
requiring  him  to  arrest  the  relator ;  that  in  pursuance  to  tliat  com- 
mand he  arrested  the  relator  and  before  he  was  arraigned  before 
the  magistrate  this  writ  of  habeas  corpus  was  served  upon  him,  and 
in  pursuance  of  the  command  of  this  writ  he  produced  the  body  of 
the  relator  before  the  coui*t.  The  city  magistrate  also  made  a 
return  from  which  it  appeared  that  he  issued  a  warrant  upon  cer- 
tain depositions  which  were  made  a  part  of  the  return,  charging 
the  relator  with  a  violation  of  section  26  of  article  2  of  the  Agri- 
cultural Law.  From  tliese  depositions  it  appeared  that  the  relator 
at  the  premises  No.  502  East  Sixteenth  street,  borough  of  Man- 
hattan, in  New  York  county,  did  on  October  22, 1907,  "  sell,  keep 
for  sale  and  offer  for  sale  an  article,  substance  and  compound,  made, 
manufactured  and  produced  from  animal  fats  and  animal  or  vegeta- 
ble oils,  not  produced  from  unadulterated  milk  or  cream  from  the 
same,  to  wit,  the  article  known  as  Oleomargarine,  in  violation  of 
section  26  of  the  Agricultural  Law  of  the  State  of  New  York." 
That  on  that  day  the  deponent  went  to  said  preitiises  and  there  met 
the  relator  and  asked  him  whether  he  had  any  oleomargarine  for 
sale,  and  the  relator  stated  to  the  deponent  that  he  had  the  best 
quality  of  oleomargarine,  and  then  and  there  produced  from  a  case 
in  plain  view  of  the  deponent  a  small  brick  of  white  substance 
which  was  wrapped  in  an  oiled  paper,  which  paper  was  labeled 
^'  Oleomargarine ; "  that  the  relator  stated  that  lie  would  sell  the 
package  so  marked  for  the  sum  of  twenty  cents,  and  the  deponent 
thereupon  paid  to  him  the  price  asked  in  lawful  money  of  the 
United  States,  and  the  relator  thereupon  delivered  to  the  deponent 
the  said  package  which  was  labeled  oleomargarine.  There  was 
also  submitted  a  deposition  of  a  chemist  from  which  it  appeared 
that  the  deponent  received  from  the  former  deponent,  on  October 
22,  1907,  a  brick  of  substance  wrapped  in  oiled  paper  and  labeled 
^  Oleomargarine ; "  that  said  substance  was  pearl  white  and  without 
color ;  that  he  analyzed  the  said  substance  and  found  the  same  to 
be  what  is  commonly  known  as  "  Oleomargarine ; "  that  the  same 
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was  not  nataral  butter,  nor  of  the  color  of  natural  batter  produced 
from  pure  unadulterated  milk  or  cream,  or  both,  wliich  has  a 
yellowisli  hue. 

In  reply  the  relator  alleged  that  the  facts  stated  in  the  said  deposi- 
tions do  not  constitute  a  crime.  By  section  20  of  the  Agricultural 
Law  (Laws  of  1893,  chap.  338)  oleomargarine  is  defined  to  be  "any 
article  or  substance  in  the  semblance  of  butter  *  *  *  not  the 
usual  product  of  the  dairy  and  not  made  exclusively  of  pure  and 
unadulterated  milk  or  cream ;  or  any  such  article  or  substance  into 
wliich  any  oil,  lard  or  fat  not  produced  from  milk  or  cream  enters 
as  a  component  part,  or  into  which  melted  butter  or  butter  in  any 
condition  or  state,  or  any  oil  thereof,  has  been  introduced  to  take 
the  place  of  cream."  Section  26  provides  that  "no  person  by  him- 
self, his  agents  or  employees,  shall  *  *  *  sell,  keep  for  sale  or 
offer  for  sale  any  article,  substance,  or  compound  made,  manufac- 
tured or  produced  in  violation  of  the  provisions  of  this  section, 
whether  such  article,  substance  or  compound  shall  be  made  or  pro- 
duced in  this  State  or  elsewhere  ; "  and  "  any  person  manufactur- 
ing, selling,  offering  or  exposing  for  sale  any  commodity  or  sub- 
stance in  imitation  or  semblance  of  butter  the  product  of  the  dairy, 
shall  be  deemed  guilty  of  a  violation  of  the  Agricultural  Law, 
whether  he  sells  such  commodity  or  substance  as  butter,  oleomar- 
garine or  under  any  other  name  or  designation  whatsoever."  What 
would  seem  to  be  prohibited  by  this  statute  is  the  manufacture  or 
sale  of  an  article  known  as  oleomargarine,  or  any  article  or  product 
in  imitation  or  semblance  of  natural  butter,  made  or  manufactured 
out  of  or  from  any  anhnal  fat  or  vegetable  oil  not  produced  from 
unadulterated  milk  or  cream  of  the  same. 

By  section  20  of  the  act  the  term  "  oleomargarine  "  is  defined  to 
be  "  any  article  or  substance  in  the  semblance  of  butter  *  *  * 
not  the  usual  product  of  the  dairy,  and  not  made  exclusively  of 
pure  and  unadulterated  milk  or  cream ;  or  any  such  article  or  sub- 
stance into  which  any  oil,  lard  or  fat  not  produced  from  milk  or 
cream  enters  as  a  component  part." 

In  People  v.  Marx  (99  N.  Y.  377)  the  Court  of  Appeals,  in  con- 
struing a  statute  (Laws  of  1884,  chap.  202,  §  6)  which  provided 
that  "  no  person  shall  manufacture  out  of  any  oleaginous  substance 
or  substances,  or  any  compound  of  the  same,  other  than  that  pro- 
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dnced  from  unadulterated  milk,  or  of  cream  from  the  same,  any 
article  designed  to  take  the  place  of  butter  or  cheese  produced  from 
pure  unadulterated  milk  or  cream  of  the   same,   or  sliall   sell, 
or  oflFer  for  sale,  the  same  as  an  article  of  food,"  lield  that  the 
prohibition  of  this  statute  applied  to  an  article  designed  to  take 
tlie  place  of  dairy  butter  or  cheese;  that  "the  object  and  effect  of 
the  enactment  under  consideration  were  not  to  supplement  the  exist- 
ing provisions  against  fraud  and  deception  by  means  of  imitations 
of  dairy  butter,  but  to  take  a  further  and  bolder  step,  and  by  abso- 
lutely prohibiting  the  manufacture  or  sale  of  any  article  which 
could  be  nsed  as  a  substitute  for  it,  however  openly  and  fairly  the 
character  of  the  substitute  might  be  avowed  and  published,  to  drive 
the  substituted  article  from  the  market  and  protect  those  engaged 
in  the  manufacture  of  dairy  products  against  the  competition  of 
cheaper  substances,  capable  of  being  applied  to  the  same  uses,  as 
articles  of  food  ; "  and  that  this  prohibition  violated  the  provisions 
of  article  1,  section  1,  of  the  Constitution,  which  provides  that  "  no 
member  of  this  State  shall  be  disfranchised  or  deprived  of  any  of 
the  rights  or  privileges  secured  to  any  citizen  thereof,  unless  by 
the  law  of  the  land  or  the  judgment  of  his  peers;"  and  section  6 
of  article  I  of  the  Constitution,  which  provides  that  no  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  process  of  law, 
and  also  the  provisions  of  section  1  of  the  14th  amendment  of  the 
Constitution  of  the  United  States;  that  these  constitutional  princi- 
ples were  violated  by  an  enactment  which  absolutely  prohibited  an 
important  branch  of  industry  for  the  sole  reason  that  it  competes  - 
with  another,  and  may  reduce  the  price  of  an  article  of  food  for  the 
human  race.     So  that  if  this  statute  is  to  be  construed  as  prohibit- 
ing the  manufacture  or  sale  of  oleomargarine,  it  is  void  as  a  viola- 
tion of  these  constitutional  provisions.     The  learned  Deputy  Attor- 
ney-General, however,  insists  that  these  depositions  in  substance 
charged  the  defendant  with  the  sale  of  an  article  or  substance  in 
imitation  or  semblance  of  natural  butter,  and  that,  I  think,  is  the 
only  question.     From  these  depositions  it  appeared  that  the  relator 
sold  an  article  called  "  oleomargarine,"  which  consisted  of  "  a  small 
brick  of  white  substance  which  was  wrapped  in  an  oiled  paper"  and 
^which  was  labeled  "  Oleomargarine."     There  was  no  statement  by 
tlie  purchaser  of  this  article  that  it  imitated  or  was  in  semblance  of 
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natural  butter.  The  chemist  to  whom  the  purchaser  of  this  article 
delivered  it  for  analysis  deposed  that  he  received  from  the  purchaser 
a  brick  of  substance  wrapped  in  oiled  paper  and  labeled  "  Oleomar- 
garine," and  that  such  substance  was  pearl  white  and  without  color; 
that  he  analyzed  the  substance  and  found  it  to  be  what  was  commer- 
cially known  as  '^  Oleomargarine ; "  that  the  same  was  not  natural 
butter,  nor  of  the  color  of  natural  butter  produced  from  pure  and 
unadulterated  milk  or  cream,  or  both,  which  has  a  yellowish  hne. 
It  seems  to  me  that  this  deposition  negatives  the  fact  that  this  sub- 
stance was  an  imitation  or  in  semblance  of  natural  butter,  but  on  the 
contrary  that  it  was  just  what  it  purported  to  be,  oleomargarine, 
and  the  essential  facts  necessary  to  constitute  the  crime  were,  there- 
fore, expressly  disproved  by  the  deposition.  In  People  v.  AreM- 
herg  {105  N.  Y.  123)  the  Court  of  Appeals  by  Judge  Rapallo,  who 
delivered  the  opinion  in  People  v.  Marx{8upra\  on  an  appeal  from  the 
conviction  of  a  person  who  was  indicted  for  unlawfully,  willfully 
and  knowingly  having  in  Iiis  possession  for  sale,  and  causing  and 
procuring  to  be  sold  to  certain  persons  a  number  of  pounds  of  a 
certain  article  and  product  made  and  manufactured  in  semblance 
and  imitation  of  natural  butter,  under  the  provisions  of  a  statute 
which  prohibited  the  manufacture  out  of  any  animal  fat  or  vegeta- 
ble oils  not  produced  from  unadulterated  milk  or  cream  from  the 
same,  or  any  product  in  imitation  or  semblance  or  designed  to  take 
the  place  of  natural  butter  produced  from  milk,  etc.,  held  that  the 
statute  was  constitutional ;  that  a  person  manufacturing  or  selling 
oleomargarine  may  be  legally  required  to  sell  it  for  and  as  what  it 
actually  is,  and  upon  its  own  merits,  and  are  not  entitled  to  the  bene- 
fit of  any  additional  market  value  which  may  be  imparted  to  it  by 
resorting  to  artificial  means  to  make  it  resemble  dairy  butter  in 
appearance ;  that  the  statutory  prohibition  is  aimed  at  a  designed 
and  intentional  imitation  of  daiiy  butter  and  that  there  was  sufficient 
evidence  to  authorize  the  jury  to  find  that  the  oleomargarine  sold 
by  the  defendant  was  by  artificial  means,  not  essential  or  incident  to 
the  manufacture  of  the  article,  but  resorted  to  for  the  mere  purpose 
of  imitation,  made  to  resemble  dairy  butter ;  and  for  that  reason  the 
judgment  was  affirmed. 

There  is  no  case  cited  by  the  learned  Deputy  Attorney-General 
which  holds  that  the  sale  of  oleomargarine  is  or  can  be  prohibited 
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by  law ;  and  it  seems  to  ds  that  as  these  depositions  expressly  nega- 
tive the  fact  that  this  article  was  actually  manufactured  ^^  in  imita- 
tion or  semblance  of  butter,  the  product  of  the  dairy,"  the  relator 
was  entitled  to  be  discharged. 

It  follows  that  the  order  appealed  from  must  be  reversed  and  the 
relator  discharged. 

Laughun,  Clabke,  Houghton  and  Soott,  JJ.,  concurred. 

Order  reversed  and  relator  discharged.     Settle  order  on  notice. 


The  People  of  the  State  of  New  York,  Bespondent,  v.  Isaao 

Bloom,  Appellant. 

First  Department,  March  18,  1908. 

Bvidence  ~  physician — oonfldential  commimications — waiver  of  privi- 
lege —  subeequeiit  objection. 

The  amendmcDt  to  section  886  of  the  Code  of  Civil  Procedure  made  by  chapter 
58  of  the  Laws  of  1899  has  not  changed  the  rule  that  a  patient  having  once 
waived  his  privilege  and  permitted  his  physician  to  testify  as  to  confidential 
communications  made  to  him  cannot  subsequently  prevent  the  physician  from 
testifying  to  such  communications  by  an  objection  based  solely  upon  the  privi- 
leges awarded  by  section  834  of  the  Code  of  Civil  Procedure. 

McLaughlut  and  Scott,  JJ.,  dissented,  with  opinion. 

Appeal  hy  the  defendant,  Isaac  Bloom,  from  a  judgment  of  the 
Court  of  General  Sessions  of  the  Peace  in  and  for  the  county  of 
New  York,  rendered  on  the  22d  day  of  December,  1905,  convicting 
the  defendant  of  the  crime  of  perjury,  and  also  from  an  order  made 
on  the  22d  day  of  December,  1905,  denying  the  defendant's  motion 
for  an  arrest  of  the  judgment. 

D'Oady  Herricky  for  the  appellant. 

Rcfbert  C.  Taylor^  for  the  respondent. 

Ingbaham,  J. : 

The  defendant  was  convicted  of  perjary  committed  upon  the 
trial  of  a  civil  action  for  damages  bronght  by  him  against  the 
Metropolitan  Street  Railway  Company.    There  is  not  and  has  not 
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been  the  slightest  doubt  expressed  by  any  one  as  to  his  gnilt,  and  I 
tliink  his  conviction  conld  be  sustained  upon  his  own  testimony. 
Under  such  circumstances  it  seems  to  me  contrary  to  the  express 
provisions  of  the  Code  of  Criminal  Procedure  (§  542)  and  to  tlie 
course  of  judicial  authority  in  this  State,  to  reverse  the  judgment 
because  of  an  error  in  the  admission  of  testimony.  The  only  error 
that  is  seriously  claimed  by  the  learned  counsel  for  the  appellant 
is  the  admission  of  the  testimony  of  certain  physicians  who  bad 
treated  the  defendant,  as  to  his  condition  at  or  before  the  time  at 
which  he  alleged  he  sustained  injuries  in  consequence  of  the  negli- 
gence of  the  railroad  company,  and  it  is  this  error  that  has  con- 
strained Mr.  Justice  Scott  to  advise  the  reversal  of  the  judgment 
I  think,  however,  that  the  admission  of  that  testimony  was  not  error. 
Before  the  amendment  of  section  836  of  the  Code  of  Civil  Pro- 
cedure by  chapter  53  of  the  Laws  of  1899,  it  was  settled  by  the 
case  of  McKinney  v.  Orand  Street^  etc.,  R.  R,  Co,  (104  N.  Y.  352) 
that  **  the  intent  of  the  statute,  in  making  such  information  privi- 
leged, is  to  inspire  confidence  between  patient  and  physician,  to 
enable  the  latter  to  prescribe  for  and  advise  the  former  most  advan- 
tageously, and  remove  from  the  patient's  mind  any  fear  that  she  may 
be  exposed  to  civil  or  criminal  prosecution,  or  shame  and  disgrace, 
by  reason  of  any  disclosures  thus  made.  Therefore,  the  statnte 
provides  that  the  information  acquired  by  a  physician  while  attend- 
ing a  patient  in  his  professional  capacity  shall  not  be  disclosed 
unless  the  patient  expressly  waives  its  prohibition."  Once,  however, 
that  this  "ban  of  secrecy"  has  been  removed  by  the  patient  and 
the  information  made  public,  the  right  to  object  furtiier  thereto 
has  not  been  conferred.  "  The  patient  cannot  use  this  privilege 
both  as  a  sword  and  a  shield,  to  waive  when  it  enures  to  her 
advantage,  and  wield  wlien  it  does  not.  After  its  publication 
no  further  injury  can  be  inflicted  upon  the  rights  and  inter- 
ests, which  the  statute  was  intended  to  protect,  and  there  is  no 
further  reason  for  its  enforcement.  The  nature  of  the  infor- 
mation is  of  such  a  character  that  when  it  is  once  divulged 
in  legal  proceedings  it  cannot  be  again  hidden  or  concealed. 
It  is  then  open  to  the  consideration  of  the  entire  public,  and 
the  privilege  of  forbidding  Its  repetition  is  not  conferred  bj 
the  statute.     The  consent  having  been  once  given  and  acted  npon 
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cannot  be  recalled,  and  the  patient  can  never  be  restored  to  the 
condition  which  the  statnte,  from  motives  of  public  policy,  has 
sought  to  protect.  *  *  *  The  object  of  the  statute  having 
been  voluntarily  defeated  by  the  party  for  whose  benefit  it  was 
enacted,  there  can  be  no  reason  for  its  continued  enforcement  in 
such  case."  The  amendments  to  the  Code  of  Civil  Procedure  sub- 
sequent to  the  trial  of  this  case  have  no  bearing  upon  this  con- 
struction of  the  statute.  The  Code  as  it  then  stood*  required  an 
express  waiver  by  the  patient  before  the  testimony  could  be  given, 
and  the  subsequent  amendments  to  section  836  of  the  Code  of  Civil 
Proceduref  only  apply  as  to  how  the  waivers  provided  for  in  the 
section  shall  be  made.  By  the  Code  as  finally  amended  and  in  force 
at  the  time  of  the  trial  of  this  action  it  is  provided  that  the  waivers 
provided  for  must  be  made  in  open  court  on  the  trial  of  the  action 
or  proceeding;  but  when  the  privilege  given  by  the  statute:|:  has 
been  actually  waived  in  open  court  by  the  patient,  the  reasoning  in 
the  McKinney  Case  (supra)  then  applies,  and  as  Chief  Judge 
RuoKA  there  said :  "  The  object  of  the  statute  having  been  volun- 
tarily defeated  by  the  party  for  whose  benefit  it  was  enacted,  there 
can  be  no  reason  for  its  continued  enforcement  in  such  case,"  and 
that  when  the  privilege  is  once  waived  and  made  effectual  by  publi 
cation,  '^  it  is  waived  for  all  time."  And  in  the  last  case  upon  this 
subject,  that  of  Clifford  v.  Denver  i&  Rio  Grande  It,  i?.  Co.  (188 
N.  Y.  349),  Judge  Vann,  in  delivering  the  opinion  of  the  court, 
cited  what  Chief  Judge  Ruosb  said  in  the  McKvaney  Case  {mpra) 
as  illustrating  the  subject  and  as  applying  to  the  statute  in  its  pres- 
ent condition,  and  no  suggestion  was  made  that  this  rule  had  been 
changed  by  the  amendments  to  either  of  these  sections.  There  was 
also  cited  the  ca«e  of  Morris  v.  N.  F.,  O.  <&  W,  R.  Co.  (148  N.  Y. 
88),  where  Judge  O'Brien,  writing  the  unanimous  opinion  of  the 
court,  said  that  '^  it  was  the  privilege  of  the  plaintiff  to  insist  that 

•See  Laws  of  1876.  chap.  448.  §  836,  as  amd.  by  Laws  of  18X7,  chap.  416,  §  1. 
subd.  185.—  [Rep. 

t  See  Laws  of  1891,  chap.  881;  Laws  of  1892,  chap.  514;  Laws  of  1898,  chap. 
296;  Laws  of  1899.  chap.  58,  and  Laws  of  1904,  chap.  881.—  [Rbf. 

}  See  Code  Civ.  Proc.  §  884,  as  amd.  by  Laws  of  1904,  chap.  881,  and  Laws  of 
1905,  chap.  831.—  [Rep. 

App.  Div.  —  Vol.  CXXl V.        49 
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both  physicians  should  remain  silent  as  to  all  information  they 
obtained  at  tlie  consnltationy  but  she  waived  this  privilege  when  she 
called  Dr.  Payne  as  a  witness  and  required  him  to  disclose  it.  The 
plaintiff  could  not  sever  her  privilege  and  waive  it  in  part  and  retain 
it  in  part.  If  she  waived  it  at  all  it  then  ceased  to  exist,  not  par- 
tially but  entirely.  *  *  *  The  seal  of  confidence  was  removed 
entirely,  not  merely  broken  into  two  parts  and  one  part  removed 
and  the  other  retained."  Judge  Vank,  after  an  examination  of  the 
authorities,  continued :  "  The  amendment  of  1899  must  be  read  in 
the  light  of  the  object  of  tlie  statute,  which  was  to  prevent  the 
disclosure  of  a  patient's  secrets  against  his  will,  not  to  interpose  an 
obstacle  to  the  administration  of  justice  by  suppressing  facts  already 
made  public  by  the  patient  himself  in  a  legal  proceeding.  The  Legis- 
lature did  not  intend  to  allow  a  party  to  cause  a  record  to  be  made 
and  tiled  in  a  public  office,  in  which  the  testimony  of  his  physician, 
taken  at  his  instance,  is  set  forth  at  large,  stating  confidential  facts 
material  in  a  controversy  with  another  party,  and  then  to  pre- 
vent tliat  evidence  from  being  read  before  the  jury  by  advancing 
as  his  only  objection  that  it  would  divulge  private  matters.  The 
language  of  the  section  limiting  waivers  to  such  as  are  made  in  open 
court  on  the  trial  of  an  action  or  by  the  stipulation  of  the  attorneys 
for  the  respective  parties  should  be  so  construed  as  to  promote,  not 
to  defeat  the  purpose  of  the  statute."  In  SohloUerer  v.  Brooklyn 
dk  .¥.  T.  Ferry  Co,  (89  App.  Div.  508)  the  McKinney  Cage  (supra) 
was  followed,  and  it  was  held  that  where  the  patient  had  waived 
the  privilege  conferred  by  section  834  of  the  Code  of  Civil  Pro- 
cedure in  the  trial  of  one  action,  that  in  a  subsequent  action  between 
the  same  parties  the  testimony  was  competent  notwithstanding  the 
objection  of  the  patient.  That  case  was  decided  after  the  amend- 
ments to  section  836  of  the  Code  of  Civil  Procedure,  and  it  waa 
held  that  they  did  not  change  the  rule  as  laid  down  in  the  McKinney 
Case  {supra)  and  that  case  was  also  cited,  apparently  with  approval, 
in  the  Clifford  Case  {supra). 

Beading  these  authorities  in  connection  with  the  amendments  to 
section  836  of  the  Code  of  Civil  Procedure  made  by  chapter  53  of 
the  Laws  of  1899  and  by  chapter  331  of  the  Laws  of  1904,  it  seems 
to  me  that  the  Court  of  Appeals  in  the  (7Z?^(?rrf  case  have  expressly 
applied  the  rule  laid  down  in  the  McKinney  Case  {supra)  and 
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reaffirmed  in  the  Montis  Case  (supra)  to  tlie  Code  as  it  was  after 
these  amendments,  and  reaffirmed  the  proposition  that  a  patient  conld 
not  after  tlie  amendments,  as  he  conld  not  before  the  amendments, 
having  once  waived  the  privilege  and  permitted  the  physician  to 
testify  as  to  the  confidential  communications  made  by  the  patient  to 
the  physician,  snbsequently  prevent  the  physician  from  testifying 
by  an  objection  based  solely  upon  the  privfleges  awarded  to  a  patient 
by  section  834  of  the  Code  of  Civil  Procedure.  As  it  appeared  in 
this  case  that  the  defendant  had  waived  the  objection  to  these 
)'iy8icians  testifying  as  to  his  condition  at  the  time  he  was  treated 
J y  them  he  thereby  waived  forever  the  privilege  of  objecting  to  the 
testimony  upon  the  ground  that  it  was  privileged  and  it  was,  there- 
fore, not  error  for  the  court  to  admit  it. 

I  am,  therefore,  in  favor  of  the  affirmance  of  this  judgment 

Patterson,  P.  J.,  concurred  in  result ;  McLaughlin  and  Scott, 
JJ.,  dissented. 

Clarke,  J.  (concurring) : 

I  concur  with  so  much  of  Mr.  Justice  Inoraham's  opinion  as 
advises  the  affirmance  of  this  judgment;  also  that  the  testimony 
of  the  physicians  who  had  been  examined  in  the  trial  of  the  civil 
action  was  admissible  and  for  the  reasons  stated  by  him.  I  do  not 
agree  that  if  said  testimony  was  erroneously  admitted  neverthe- 
less said  error  should  be  disregarded  and  the  judgment  affirmed 
under  the  provisions  of  section  542  of  the  Code  of  Criminal  Proced- 
ure. The  testimony  of  the  four  physicians  touched  the  very  gist 
of  the  case.  The  defendant  was  indicted  for  perjury  in  having 
falsely  sworn  that  he  had  received  certain  specified  injuries  because 
of  having  been  thrown  from  a  car  by  the  negligence  of  the  servants 
of  the  street  car  company  and  that  he  had  been  prior  to  the  acci- 
dent in  perfect  health  and  that  both  of  his  arms  and  legs  prior  to 
said  day  were  in  perfect  physical  condition.  These  physicians  were 
called  to  prove  the  falsity  of  these  statements,  and  gave  testimony 
as  to  defendant's  physical  condition  which  tended  to,  if  it  did  not 
conclusively  establish  the  falsity  of  defendant's  testimony  upon  that 
material  point.  That  question  of  fact  was  for  the  jury.  This 
court  has  no  right  to  say  that  with  that  testimony  excluded  the 
verdict  returned  would  have  been  found. 
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"  The  learned  Appellate  Division  held  it  to  bo  error  to  admit  this 
evidence,  but  that  it  was  not  ground  for  reversal  because  *  with  this 
evidence  out,  no  other  conclusion  on  the  part  of  the  jury  was  pos- 
sible '  than  the  guilt  of  the  defendant.  But  whether  it  was  possible 
or  not,  with  this  evidence  out,  was  for  the  jury  to  decide,  and  this 
they  have  not  yet  done,  and  it  is  the  defendant's  right  that  they 
should  do  it.  *  *  *  The  evidence  was  material  and  of  a 
tendency  prejudicial  to  the  substantial  rights  of  the  defendant 
(Code  Grim.  Proc.  section  542)."     {People  v.  Maine,  166  N.  Y.  50.) 

Therefore,.!  am  of  the  opinion  that  if  it  was  error  to  adroit  this 
evidence  the  judgment  should  be  reversed.  But  as  I  tliink  the  tes- 
timony competent  under  the  reasoning  of  the  Court  of  Appeals 
in  Clifford  v.  Denver  tfe  Rio  Grande  E.  E.  Co.  (188  N.  Y.  349), 
although  the  precise  point  here  involved  was  not  before  the  conrt 
in  that  case,  I  vote  to  affirm  the  judgment. 

SooTT,  J.  (dissenting) : 

The  defendant  appeals  from  a  judgment  convicting  him  of  per- 
jury, committed  upon  the  trial  of  a  civil  action  for  damages  brought 
by  him  against  the  Metropolitan  Street  Railway  Company.  The 
principal  question  raised  upon  the  appeal  is  as  to  the  competency  of 
certain  physicians  to  testify  against  the  defendant.  The  charge 
against  the  defendaiit  included  the  allegation  that  upon  the  trial  of 
the  civil  action  he  had  testified  that,  prior  to  the  accident  upon 
which  his  action  was  based,  he  had  been  in  good  physical  health 
and  condition,  and  that  as  a  result  of  the  accident  his  health  and 
physical  condition  had  been  seriously  impaired,  whereas  in  truth 
and  fact,  as  the  indictment  charged,  he  had  not  prior  to  the  acci- 
dent been  in  good  physical  condition,  having  been  diseased  and 
partially  paralyzed. 

Upon  the  trial  of  the  civil  action  several  physicians  were  called 
by  the  railway  company,  who  testified  without  objection  from  the 
present  defendant,  plaintiff  in  that  action,  as  to  their  treatment  of 
him  prior  to  the  alleged  accident,  and  as  to  what  they  then  dis- 
covered concerning  his  health  and  physical  condition.  Upon  the 
trial  of  the  prosecution  upon  the  indictment,  these  same  physicians 
were  called  by  the  People  to  repeat  the  testimony  given  by  them 
upon  the  trial  of  the  civil  action.     Their  testimony  was  received 
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under  objection  and  exception,  and  its  reception  is  now  assigned 
as  error.  The  argument  advanced  by  tlie  learned  district  attorney 
in  support  of  the  conviction  rests  upon  the  proposition  that  the  right 
to  object  to  the  testimony  of  a  physician  is  personal  to  the  patient, 
and  may  be  waived  by  him,  and  if  once  waived  is  gone  forever. 
This  was  undoubtedly  the  rule  prior  to  the  amendment  of  section 
836  of  the  Code  of  Civil  Procedure  by  chapter  53  of  the  Laws  of 
1899.  (McKinney  v.  Grand  Street,  etc,,  R.  i?.  Cb.,  104  N.  Y. 
352.)  Section  836  as  it  now  reads,*  however,  provides  that  "  The 
last  three  sections  (relating  to  the  testimony  of  a  clergyman,  phy- 
sician or  lawyer)  apply  to  any  examination  of  a  person  as  a  wit- 
ness, unless  the  provisions  thereof  are  expressly  waived  upon  the 
trial  or  examination  by  the  person  confessing,  the  patient  or  the 
client.  *  *  *  The  waivers  herein  provided  for  must  be  made 
in  open  court,  on  the  trial  of  tlie  action  or  proceeding,  and  a  paper 
executed  by  a  party  prior  to  the  trial  providing  for  sxich  waiver 
shall  be  insufficient  as  such  a  waiver."  There  can  be  no  doubt  that 
this  case  falls  within  the  strict  letter  of  the  statute.  The  trial  of 
which  the  statute  speaks  clearly  means  the  trial  at  which  the  evi- 
dence is  offered,  or  at  least  the  trial  of  an  action  between  the  same 
parties  for  the  same  cause  of  action.  In  Schlotterer  v.  Brooklyn  <k 
N.  Y.  Ferry  Go.  (89  App.  Div.  508)  the  defendant  was  allowed  to 
avail  itself  upon  one  trial  of  a  waiver  of  privilege  on  the  part  of  the 
plaintiff  upon  a  former  trial.  It  is  true  that  they  were  different 
actions,  but  they  were  between  the  same  parties  upon  the  same 
cause  of  action.  The  plaintiff  was  nonsuited  in  the  first  action,  and 
instead  of  seeking  a  retrial  of  that  action,  began  a  second  one  for 
the  same  cause.  The  court  dwelt  upon  these  circumstances  and  was 
influenced  thereby  in  arriving  at  the  conclusion  that  the  evidence 
had  been  properly  received,  holding  that,  in  effect,  the  second  trial 
amounted  to  a  retrial  of  the  same  action.  In  Glifford  v.  Denver  dk 
Rio  Grande  R.  R.  Co.  (188  N.  Y.  349)  the  plaintiff  had  taken  out 
a  commission  for  the  examination  of  a  physician,  and  he  had  been 
examined  upon  interrogatories  and  cross-interrogatories.  After  the 
commission  had  been  returned  the  plaintiff  refused  to  read  from  it  at 
the  trial,  whereupon  the  defendant  sought  to  do  so  against  the  plain- 
tiff's objection.     The  trial  justice  sustained  the  objection,  but  the 

*  Amd.  by  Laws  of  1904,  cbap.  331.— [Rkp, 
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Oourt  of  Appeals  after  a  careful  and  exiiaustive  review  of  the  course 
of  legislation  upon  the  subject,  and  an  examination  of  many  anthori* 
ties,  held  that  the  evidence  should  have  been  received.  It  was  held 
that  the  examination  of  a  witness  under  a  commission  for  the  pur- 
pose of  obtaining  his  testimony  for  use  on  the  trial  may  be  consid- 
eredy  so  far  as  concerns  the  applicability  of  section  836  of  the  Code, 
as  part  of  the  trial  in  substance  and  effect. 

Neither  of  these  cases  go  to  the  extent  to  which  we  should  be 
obliged  to  go  in  order  to  sustain  the  present  conviction.  Neither 
actually  nor  constructively  could  the  defendant's  trial  upon  an  indict- 
ment for  perjury  be  considered  as  a  part  of  the  trial  of  the  action 
between  himself  and  the  railway  company,  or  even  as  a  retrial  of  the* 
civil  action.  The  criminal  action  is  a  new  action  between  different 
parties  and  upon  different  issues.  We  are  of  opinion,  therefore,  that 
the  evidence  of  the  physicians  was  improperly  received.  The  defend- 
ant criticises  the  form  of  the  indictment  because  it  does  not,  in  terms, 
allege  that  the  defendant  swore  "  falsely  "  upon  the  trial.  Although 
that  word  is  not*  specifically  used,  the  indictment  does  in  positive 
and  unmistakable  language  allege  that  the  testimony  given  by  him 
was  false,  and  this  under  the  present  system  of  pleading  in  criminal 
causes  is  sufficient.  {People  v.  dementSy  107  N.  Y.  206.)  The 
judgment  of  conviction  should  be  reversed  and  a  new  trial  granted.  . 

McLaughlin,  J.,  concurred. 

Judgment  affirmed.     


Margaret   A.  Claffy,    as    Administratrix,  etc.,   of    Cornelius 

O'Reilly,  Deceased,  Respondent,  v,  Madison  Avenue  Company, 

Appellant. 

First  Department,  March  13,  1908. 

Beference  —  action  at  law  —  triaL  I 

In  an  action  at  law  there  can  he  but  one  judgment  and  that  Judgment  can  only  | 

be  entered  after  all  the  issues  are  disposed  of,  and  the  court  is  without  power  | 

to  refer  a  part  of  the  issues  to  be  tried  by  a  referee  aifd  reserve  the  others  to  be 
tried  by  a  jury.  j 

Appeal  by  the  defendant,  the  Madison  Avenue  Company,  from 
so  mach  of  an  order  of  the  Supreme  Court,  made  at  the  New  York 
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Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  30th  day  of  December,  1907,  as  denies  the 
defendant's  motion  to  refer  a  part  of  the  issues  herein. 

Pay  son  Merrill^  for  the  appellant. 

Richard  K.  MoOonigal^  for  the  respondent.    ' 

Inqbahah,  J. : 

I  do  not  think  in  an  action  at  law  the  court  has  power  to  refer  a 
part  of  the  issues  presented  by  the  pleadings  reserving  issues  to  be 
tried  by  a  jury.  The  case  of  Hoffinan  House  v.  Hoffman  Rouse 
Cafe  (36  App.  Div.  176)  is  not  an  authority  to  sustain  that  proposi- 
tion. In  that  case  it  was  held  that  the  defendant  was  entitled  under 
the  Code  to  a  trial  by  jury  of  an  issue  raised  by  the  reply  to  a  coun- 
terclaim and  tliat  he  did  not  lose  his  right  to  such  a  trial  by  a  refer- 
ence of  so  much  of  the  action  as  involved  the  plaintifiTs  claim.  In 
the  report  of  that  case  it  does  not  clearly  appear  whether  the  action 
was  'at  law  or  in  equity,  but  assuming  that  it  was  an  action  at  law 
the  situation  was  different  from  that  here  presented,  as  in  that  case 
the  plaintiff  moved  for  a  reference  of  the  whole  issues,  to  which  the 
defendant  objected  on  the  ground  that  he  was  entitled  to  have  the 
issues  raised  by  the  reply  to  his  counterclaim  tried  by  a  jury,  and 
this  court  sustained  that  claim. 

In  an  action  at  law  there  can  be  but  one  judgment  and  that 
judgment  can  only  be  entered  after  all  of  the  issues  are  disposed  of. 
I  know  of  no  authority  for  the  clerk  or  the  court  on  entering  the 
judgment  to  which  a  party  is  entitled  to  be  compelled  to  offset  the 
verdict  of  a  jury  on  one  side  with  the  report  of  a  referee  or  the 
decision  of  the  court  without  a  jury  on  the  other,  or  go  through 
any  such  computation  or  offset,  and  then  enter  a  judgment  upon 
the  resulting  balance  in  favor  of  one  party  or  the  other.  The  pro- 
visions of  the  Code  m  relation  to  the  entry  of  judgment  provide 
for  several  judgments  in  a  case  where  an  action  is  against  two  or 
more  defendants.  (Code  Civ.  Proc.  §  1205.)  Section  1228  of  the 
Code  of  Civil  Procedure  provides  for  a  judgment  upon  trial  by 
court  or  referee  of  the  whole  issues  of  fact.  In  section  1225  of  the 
Code  provision  is  made  for  the  judgment  to  be  taken  after  certain 
issues  have  been  tried  by  a  jury^  but  that  section  applies  only  to  an 
action  triable  by  the  court  when  one  or  more  specilic  questions  of 
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fact  arising  npon  the  issuee  have  been  tried  bj  a  jury.  There  is  no 
proviBion  which  aathorizes  the  entry  of  judgment  iu  an  action  at  law 
where  one  issue  has  been  tried  by  a  jury  and  another  issue  presented 
by  the  pleadings  tried  by  a  referee.  It  seems  to  me  that  such  a  pro- 
ceeding is  quite  unauthorized,  is  contrary  to  the  fundamental  prin- 
ciples npon  which  the  trials  of  actions  at  law  are  based,  and  that  in  an 
action  which  from  its  nature  is  referable  or  where  any  issne  pre- 
sented requires  the  examination  of  a  long  account  and  the  court 
is  satisfied  from  the  nature  of  the  account  and  the  proof  necces- 
sary  to  sustain  the  cause  of  action  that  a  trial  by  jury  is  imprac- 
ticable, the  court  should  then  refer  the  whole  issues  in  the  action 
to  be  tried  by  a  referee.  But  in  an  action  at  law,  if  for  any  reason 
the  whole  issues  should  not  be  so  tried,  the  court  has  no  power  to 
refer  a  particular  issue  for  trial  by  a  referee  leaving  the  remainder 
of  the  issues  to  be  tried  by  a  jnry.  It  would  appear  that  this  action 
could  not  be  tried  by  a  jury  and  that  the  court  would  have  been 
justified  in  referring  all  tlie  issues  for  trial. 

I  think  this  order  should  be  affirmed,  with  leave,  however,  to 
either  party  to  renew  the  motion  at  Special  Term  to  refer  the  whole 
issues  in  the  action  for  trial. 

Patterson,  P.  J.,  McLaughlin,  Clabee  and  Soon,  JJ., 
concurred. 

Order  affirmed,  with  leave  to  either  party  to  renew  as  stated  in 
opinion.     Settle  order  on  notice. 


Ada  Olive  Van  Heusen,  Eespondent,  v.  De  Mebct  Aboenteau, 
Sued  as  Jane  Doe,  Appellant 

First  Department,  March  18, 1908. 

label  —  complaint — application  of  defamatory  matter  to  plaintiiC 

Although  an  article  libelous  per  se  does  not  identify-  the  person  libeled,  it  is 
unnecessary  to  allege  in  the  complaint  any  extrinsic  fact  for  the  purpose  of 
showing  its  application  to  the  plaintiff  where  the  complaint  contains  an  alle- 
gation that  the  defamatory  matter  was  published  of  and  concerning  the  plain- 
tiff and  contains  no  allegations  which  would  exclude  proof  of  any  fact  tend- 
ing to  identify  the  plaintiff  as  the  person  libeled. 

Houghton,  J.,  dissented,  with  opinion 
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Appeal  by  the  defendant,  De  Mercj  Argenteau,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  8th  day  of 
November,  1907,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  overruling  the  defendant's 
demurrer  to  the  complaint,  upon  the  ground  that  it  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Mdbert  Averi/y  for  the  appellant. 

Henry  M.   Ward^  for  the  respondent. 

McLauohlik,  J. : 

I  think  the  article  complained  of  is  libelous  per  se.  It  tends  to 
disgrace  or  bring  into  ridicule  and  contempt  the  person  to  whom  it 
relates.  (Marey  v.  M.  J.  Assn.,  123  N.  Y.  207 ;  Stokes  v.  StoJceSy 
76  Hun,  314.)  It  does  not  identify  the  plaintiff  as  the  person 
libeled,  but  the  complaint  alleges  it  was  published  of  and  concern- 
ing her.  Being  libelous  per  se  and  not  identifying  the  person 
libeled,  it  was  unnecessary  to  allege  in  the  complaint  ^^  any  extrinsic 
fact,  for  the  purpose  of  showing  the  application  to  the  plaintiff,  of 
the  defamatory  matter,"  inasmuch  as  the  allegation  was  that  it  was 
published  of  and  concerning  the  plaintiff  (Code  Civ.  Proc.  §  535), 
which  is  a  fact  admitted  by  the  demurrer. 

It  appears  on  the  face  of  the  complaint  that  evidence  may  be 
given  by  the  plaintiff  which  will  show  that  she  was  the  person 
referred  to  in  the  publication.  As  a  pleading  this  is  all  that  is 
required,  where  it  is  charged  that  the  matter  was  published  of  and 
concerning  her.  This  was  the  rule  laid  down  in  Nunnally  v.  TrUnme 
Assn,  (111  App.  Div.  485),  Mr.  Justice  Pattbbson  saying :  "  But 
we  conceive  the  rule  to  be,  under  the  Code,  that  where  it  appears 
on  the  face  of  a  complaint  that  evidence  may  be  given  by  a 
plaintiff  which  will  undoubtedly  connect  him  with  the  alleged  libel- 
ous matter,  such  a  complaint  is  sufficient  where  it  charges  that  the 
matter  was  published  of  and  concerning  him."  That  case  went  to 
the  Court  of  Appeals  and  the  judgment  was  affirmed  on  his  opinion 
(186  N.  Y.  533).  The  case  has  since  been  followed  by  the  fourth 
department  in  Soper  v.  Associated  Press  (115  App.  Div.  815; 
affd.,  188  N.  Y.  550). 
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The  complaint  should  be  liberally  construed.  {Morrison  v. 
Smith,  177  N.  Y.  366 ;  Martin  v.  Press  Pub.  Co.,  93  App.  Di  v.  631.) 
At  the  trial  the  plaintiff  maj  be  able  to  prove  that  the  article  was 
published  of  and  concerning  her ;  that  she  had  a  dog  at  the  show 
in  the  same  class  with  the  dog  Chin  Chino  and  was  the  only  otlier 
person  who  did  have  a  dog  in  that  class ;  that  she  was  the  person 
who  discovered  on  the  last  day  of  the  show  that  there  was  dye  on 
the  coat  of  the  dog  Chin  Chino  and  that  she  had  an  opportunity  to  pat 
this  dye  on  ;  and  the  disqualificaition  of  that  dog  was  to  lier  advan- 
tage because  it  enabled  her  dog  to  take  the  prize.  If  such  proof  be 
offered,  can  there  be  any  question  but  that  it  would  be  admissible 
under  the  complaint,  and  if  admitted  and  not  contradicted,  would 
it  not  justify  the  jury  in  finding  defendant  liable!  The  plaintiff, 
as  it  seems  to  me,  is  entitled,  by  express  provision  of  the  section  of 
the  Code  above  cited,  to  prove  the  facts  suggested  and  others  if  she 
can,  without  alleging  them.  Such  facts  simply  show  the  applica- 
tion of  the  libelous  matter  to  her ;  they  identify  the  object  of  the 
libel  by  showing  that  she  is  the  only  person  to  whom  the  article 
could  have  referred.  {WesUm  v.  Commercial  Advertiser  Assn., 
184  K  T.  479.) 

This  complaint  is  not  like  those  in  Fleischmann  v.  Bennett  (87 
N.  T.  231)  and  Corr  v.  Sun  Printing  <&  Pub.  Assn.  (177  id.  131). 
In  the  complaints  in  those  cases  there  were  allegations  which  showed 
that  the  libelous  matter  did  not  relate  to  the  plaintiffs ;  in  other 
words,  in  the  complaint  in  each  case  facts  were  pleaded  which 
showed  that  the  plaintiff  was  not  the  person  referred  to  m  the 
article  complained  of.  The  pleading  now  before  us  is  different 
There  are  no  allegations  in  the  complaint  which  would  exdade 
proof  of  any  fact  tending  to  identify  the  plaintiff  as  the  person  at 
whom  the  libelous  article  was  directed. 

I  am  of  the  opinion  that  the  complaint  states  a  good  cause  of 
action ;  that  the  demurrer  was  properly  overruled  and  the  judgment 
appealed  from  should  be  affirmed,  with  costs,  with  leave  to  the 
defendant  to  withdraw  demurrer  and  to  answer  on  payment  of  costs 
in  this  court  and  in  the  court  below. 

Patterson,  P.  J.,  Laughlin  and  Scott,  J  J.,  concurred ;  Hough- 
ton, J.,  dissented. 
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Houghton,  J.  (dissenting) : 

The  defendant  wrote  a  letter  to  a  periodical  called  JField  and 
Fancy ^  which  the  plaintiff  alleges  to  have  been  libelous  ^^/*  8e  as  to 
herself. 

The  published  letter  withinnuendo  that  the  various  charges  referred 
to  plaintiff  is  set  forth  in  the  complaint  to  which  the  defendant 
demurred,  and  is  addressed  to  the  editor  of  the  periodical  and  relates 
to  the  disqualification  of  a  dog  because  his  hair  was  found  to  have  been 
dyed,  owned  by  the  defendant  and  entered  at  a  competitive  dog 
show.  After  referring  to  a  previous  communication  on  the  subject 
which  exonerated  the  defendant  from  guilty  knowledge  of  the  act, 
it  is  suggested  that  it  is  a  subject  for  investigation  by  tiie  Kennel 
Club,  and  that  it  should  inquire  **  Who  dyed  the  dog?  —  a  question 
that  can  be  answered  by  ascertaining  who  had  interest  in  having 
the  dog  dyed  and  disqualified.  Has,  or  is  there  any  one  who  would 
profit  by  tlie  disqualification  of  the  dog  Cliin  Chino  ?  If  so,  whom  ? 
Who  was  it  tliat  discovered  on  the  last  day  of  the  show,  and  three 
days  after  the  judging  of  the  Ohow  classes,  that  there  was  dye  on 
the  coat  of  the  dog  ?  And  had  the  person  who  made  this  discovery 
an  opportunity  to  put  the  dye  on  the  dog  ?  And  was  the  dog's  dis- 
qualification in  any  way  to  the  benefit  of  the  person  ?  A  crime  was 
committed.  The  motive  is  plain.  Who  was  it  that  had  such  a 
motive?" 

No  extrinsic  facts  are  alleged  in  the  complaint  showing  that  the 
plaintiff  had  anything  to  do  with  the  dog  show  eitlier  as  manager 
or  as  one  of  the  jndges,  or  as  one  of  the  exhibitors ;  or  that  she  was 
in  any  way  connected  with  it  so  that  any  one  knowing  the  situation, 
on  reading  the  article  might  infer  that  it  referred  to  herself,  or  that 
the  derelictions  mentioned  in  the  article  might  be  attributed  to  her. 
Assuming  that  the  article  is  libelous  per  se  in  that  it  attributes  dis- 
reputable conduct  to  some  one,  nothing  is  plead  to  show  that  it 
referred  to  plaintiff,  or  could  refer  to  her,  or  that  any  one  could 
think  it  referred  to  her;  and  nothing  is  contained  in  the  article 
itself  indicating  that  the  charges  were  made  against  plaintiff. 

A  person  cannot  attribute  to  himself  a  libel  which  is  published  of 
the  community  at  large.  Tliere  must  be  something  in  the  article 
itself  referring  to  him  individually,  or  to  a  particular  group  of 
individuals  of  which  he  is  a  part,  or  it  must  contain  some  descriptive 
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statements  with  which  he  can  identify  Iiimself  by  proof,  and  tlms 
show  that  that  article  referred  to  him,  or  he  must  be  so  identified 
with  the  situation  or  subject-matter  referred  to  in  tlie  article  that, 
upon  showing  his  relation  to  them,  it  can  be  fairly  assumed  that  the 
article  referred  to  him. 

Unless  some  one  of  these  elements  appear  in  the  alleged  libel,  a 
simple  allegation  that  the  article  was  published  of  and  concerning  the 
plaintiff  is  insufficient,  notwithstanding  the  provisions  of  section 
535  of  the  Code  of  Civil  Procedure.  {Corr  v.  Sun  Pointing  <k 
Puh.  Asm.,  177  N.  Y.  131;  Havptner  v.  White^  81  App.  Div. 
153;  Weston  v.  Commercial  Advertiser  Assn,,  184  N.  Y.  479; 
Nunnally  v.  Tribune  Assn.y  111  App.  Div.  485 ;  affd.  on  opinion 
below,  186  N".  Y.  533.)  In  Nunnally  v.  Tribune  Assn.  (supra) 
this  rule  was  recognized,  but  it  was  held  that  in  the  article  itself 
there  were  descriptive  statements  by  which  the  plaintiff  was  easily 
identified  as  the  person  concerning  whom  the  libel  was  published. 

Tested  by  these  rules,  I  think  the  complaint  failed  to  state  a 
cause  of  action,  and  the  demurrer  should  have  been  sustained. 

In  my  opinion  the  interlocutory  judgment  overruling  the  demurrer 
should  be  reversed. 

Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer  on  payment  of  costs. 


Heine  Conrad,  Appellant,  v.  Geobge  J.  Conrad,  Respondent 

First  Department,  March  18,  1908. 
Divorce  —pleading— joinder  of  causes  for  divorce  and  separation. 
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It  is  not  proper  under  section  484  of  the  Code  of  Civil  Procedure  to  Hoite  in  the  | 

same  complaint  a  cause  of  action  for  divorce  upon  the  ground  of  adulterr,  i 

and  one  for  separation  upon  the  ground  of  abandonment,  failure  to  support  | 

and  cruel  and  inhuman  treatment. 

And  this  is  true  although  section  1770  of  the  Code  of  Civil  Procedure  aUows  a 
counterclaim  to  be  interposed  in  either  an  action  for  a  divorce  or  for  a  separa- 
tion, setting  up  a  cause  of  action  for  either  a  divorce  or  separation. 

Ingbaham,  J.,  dissented,  with  opinion. 
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Appeal  by  the  plaintiflF,  Heine  Conrad,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  27th 
day  of  November,  1907,  upon  the  decision  of  the  court  rendered 
after  a  trial-  at  the  New  York  Special  Term. 

T.  N.  Jacohson  of  counsel  [May  <6  JacobsoTiy  attorneys],  for  the 
appellant 

Alexander  Pfeiffer  of  counsel  {AmBtevn  &  Levy^  attorneys],  for 
the  respondent. 

Clarke,  J. : 

Two  causes  of  action  are  alleged  in  the  complaint.  The  first  for 
divorce  upon  the  ground  of  adultery.  The  second  for  separation 
upon  the  ground  of  abandonment,  failure  to  support  and  cruel  and 
inhuman  treatment.  The  defendant  demurred  upon  the  ground 
that  it  appeared  upon  the  face  of  the  complaint  that  causes  of  action 
had  been  improperly  united,  and  from  the  interlocutory  judgment 
sustaining  the  demurrer  the  plaintiff  appeals. 

The  appellant  bases  her  argument  upon  the  proposition  that  mar- 
riage is  a  civil  contract  and  that  both  causes  of  action  set  up  in  the 
complaint  come  within  one  of  the  subdivisions  of  section  4S4  of  the 
Code  of  Civil  Procedure  and,  therefore,  were  properly  united  in 
one  action.  Said  section,  so  far  as  applicable,  provides  that  "  The 
plaintiff  may  unite  in  the  same  complaint,  two  or  more  causes  of 
action,  whether  they  are  such  as  were  formerly  denominated  legal 
or  equitable,  or  both,  where  they  are  brought  to  recover  as  follows : 
1.  Upon  contract,  express  or  implied.  *  *  *  9.  Upon  claims 
arising  out  of  the  same  transaction,  or  transactions  connected  with 
the  same  subject  of  action,  and  not  included  within  one  of  the  fore- 
going subdivisions  of  this  section.  *  *  *  But  it  must  appear, 
upon  the  face  of  the  complaint,  that  all  the  causes  of  action,  so 
united,  belong  to  one  of  the  foregoing  subdivisions  of  this  section  ; 
that  they  are  consistent  with  each  other ;  and,  except  as  otherwise 
prescribed  by  law,  that  they  affect  all  the  parties  to  the  action  ;  and 
it  must  appear  upon  the  face  of  the  complaint,  that  they  do  not 
require  different  places  of  trial." 


Digitized  by  VjOOQIC 


782  CONEAD  V.  Co»BAD. 


First  Department,  March,  1908.  [Vol.  124. 

Coiiusel  states  his  position  concisely  as  follows:  ^^In  the  case  »' 
bar  the  first  cause  of  action  alleges  a  marriage  contract  and  act 
upon  the  part  of  the  defendant  which  constitute  a  breach  thereof. 
The  second  cause  of  action  alleges  the  same  marriage  contract,  an:* 
acts  upon  the  part  of  the  defendant  which  constitute  a  breacii 
thereof.  The  complaint,  therefore,  alleges  two  causes  of  action, 
both  for  breaches  of  the  same  contract.  This  clearly  brings  them 
within  the  provisions  of  subdivision  1  of  section  484  of  the  Codr 
*  *  *  On  the  other  hand,  if  it  is  not  sufficiently  dear  tliat  thi; 
come  within  subdivision  1,  then  they  are  surely  brought  within  sub 
division  9  of  section  484.  They  do  not  arise  out  of  the  same  tran- 
saction, but  they  are  upon  claims  arising  out  of  transactions  connected 
with  the  same  subject  of  action." 

This  argument  loses  sight  of  a  fundamental  and  controlling  fact 
Marriage  is  not  only  a  civil  contract,  but  creates  a  civil  statu 
Duties,  obligations  and  restrictions  attach  to  it  which  do  not  attac 
to  other  civil  contracts.  An  ordinary  contract  may  be  dissolved  b 
the  mutual  consent  of  both  parties  —  not  so  the  marriage  contract 
The  causes  for  its  dissolution  are  precisely  enumerated  in  the  statnt 
and  can  be  accomplished  only  by  decree  of  the  court  in  careful! 
regulated  procedure.  Reasoning  by  analogy  is  unsafe,  because  tb 
State  has  adopted  a  special  body  of  law  controlling  the  subject 

In  Erkenhrach  v.  Erkenbrach  (96  N.  Y.  456),  Chief  Judge 
RuQER  said :  "  Prior  to  the  year  1787,  the  courts  of  this  State  had 
no  jurisdiction  of  the  subject  of  divorce,  *and  the  only  remedy  of 
aggrieved  individuals  in  matrimonial  cases  was  by  application  to 
the  Colonial  Governor  and  his  council  or  to  the  Legislature  for  relief.' 
{Burtis  V.  BurtU,  1  Hopk.  557 ;  Griffin  v.  Griffin,  47  N.  T.  138.) 
In  that  year*  an  act  was  passed  authorizing  the  Court  of  Chancery  to 
entertain  proceedings,  and  when  the  fact  was  made  to  appear,  to 
decree  divorce  for  adultery.  This  was  the  only  ground  for  divorce 
until  1813f  when  the  Legislature  authorized  decrees  for  separation 
from  bed  and  board,  upon  the  application  of  the  wife  for  cruel  p 
inhuman  treatment  and  desertion  ;  and  in  1S24J  the  husband  v 
also  enabled  to  sue  for  divorce  on  the  same  grounds.    *    *    *   1 

*See  Laws  of  1787,  chap.  69.— [Rep. 

tSec  R.  L.  1813,  chap.  102;  2  R.  L.  197  et  «g.— [Rkp. 

X  See  Laws  of  1824,  chap.  205,  §  12.—  [Rep. 
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courts  in  this  State  have  no  common-law  jnriBdiction  over  the  Bub- 
ject  of  divorces,  and  their  authority  is. confined  altogether  to  the 
exercise  of  such  express  and  incidental  powers  as  are  conferred  by 
the  statute.  *  *  *  The  provisions  of  the  Revised  Statutes*  con- 
stitute a  comprehensive  and  detailed  scheme  for  the  treatment  of 
matrimonial  and  domestic  differences,  framed  with  great  care  to 
define  the  rights  and  liabilities  of  the  respective  parties,  and  the 
power  and  duties  of  the  courts,  and  cannot  be  departed  from,  with- 
out usurping  an  authority  not  granted  by  the  statute.  The  statute 
carefully  defines  the  various  causes  for  which  a  divorce  may  be 
allowed,  the  relief  which  may  be  granted  in  such  actions  during  the 
pendency  thereof  and  by  its  final  decree,  and  the  cases  in  which  the 
courts  may  make  further  orders.  The  Legislature  has  assumed  tq 
legislate  upon  the  subject  which  is  involved  in  this  appeal  and  has 
defined  the  purposes  for  which  an  order  may  be  made  by  the  courts 
after  final  decree." 

Title  1  of  chapter  15  of  the  Code  of  Civil  Procedure  is  entitled 
"Matrimonial  Actions."  Article  1,  "Action  to  annul  a  void  or 
voidable  marriage."  Article  2,  "  Action  for  a  divorce."  Article 
3,  "  Action  for  a  separation."  Article  4,  "  Provisions  applicable 
to  two  or  more  of  the  actions  specified  in  this  title."  An  action 
will  lie  solely  for  the  causes  therein  set  forth.  Jurisdiction  will 
only  be  assumed  under  the  provisions  therein  contained,  and  judg- 
ment may  be  entered  only  in  the  manner  therein  prescribed. 

Section  600  of  the  Code  of  Civil  Procedure  provides  that  an 
answer  must  contain  "  2.  A  statement  of  any  new  matter  consti- 
tuting a  defense  or  counterclaim."  Section  501  defines  a  counter- 
claim. "  The  counterclaim  specified  in  the  last  section  must  tend  in 
Bonae  way  to  diminish  or  defeat  the  plaintiff's  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff  or,  in 
a  proper  case,  against  the  person  whom  he  represents,  and  in  favor 
of  the  defendant  *  *  * ;  1.  A  cause  of  action  arising  out  of 
the  contract  or  transaction,  set  forth  in  the  complaint  as  the  found- 
ation of  the  plaintiff's  claim,  or  connected  with  the  subject  of  the 
action."  But  this  provision  cannot  apply  to  matrimonial  actions 
because  section  1770  of  the  Code  of  Civil  Procedure  provides  that 

*See  R  8.  pt.  2,  chap.  8,  tit.  1.  arts.  2-5.— [Rep. 
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'^  Where  an  action  is  bronght  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  a  cause  of  action  against 
the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interposed  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint  as  a  counterclaim." 

In  Durham  v.  Durham  (99  App.  Div.  450)  this  court  said: 
^^In  matrimonial  actions  jurisdiction  is  derived  from  the  statute 
relating  to  such  subject.  There  exists  no  common-law  jurisdiction 
over  the  matter,  and  the  court  in  administering  the  same  can  only 
exercise  such  jurisdiction  as  the  statute  confers,  or  such  as  is  neces- 
sarily incidental  to  the  exercise  of  th^  power  conferred  thereby. 
*  *  *  Section  1770  of  the  Code  of  Civil  Procedure  makes 
provision  for  a  defense  by  way  of  counterclaim,  but  in  its  appli- 
cation it  is  limited  to  an  action  for  a  divorce  a  vinculo  and  a  mensa 
et  thoro.  A  defense  by  way  of  counterclaim  upon  facts  which 
would  authorize  the  annulment  of  a  marriage  is  not  provided  for  in 
the  section  and  does  not  seem  to  be  authorized  by  any  other  statute. 
That  a  counterclaim  is  not  permissible  as  a  pleading  under  such 
circumstances  was  held  in  Taylor  v.  Taylor  (25  Misc.  Bep.  566 ; 
affd.  by  this  court  without  opinion,  68  App.  Div.  638)." 

Section  623  of  the  Code  of  Civil  Procedure  provides  that  "  Where 
a  pleading  is  veriHed  each  subsequent  pleading  *  *  *  mngt 
also  be  verified."  But  section  1757,  in  article  2,  action  for  divorce, 
provides  that  ^^  The  answer  of  the  defendant  may  be  made  without 
verifying  it,  notwithstanding  the  verification  of  the  complaint." 

There  is  no  exception  in  the  article  governing  actions  for  a  sepa- 
ration. Which  provision  is  to  control  the  defendant  in  this  case! 
May  he  serve  an  unverified  answer  because  tlie  first  cause  of  action 
is  for  a  divorce,  or  is  he  required  to  serve  a  verified  answer  because 
the  second  cause  of  action  is  for  a  separation  ? 

Section  1756  provides  that  ^^In  either  of  the  following  cases  a 
husband  or  a  wife  may  maintain  an  action  against  the  other  party 
to  the  marriage  to  procure  a  judgment  divorcing  the  parties  and 
dissolving  the  marriage  by  reason  of  the  defendant's  adultery: 
1.  Where  both  parties  were  residents  of  the  State  when  the  oflfence 
was  committed.  2.  Where  the  parties  were  married  within  the 
State.  3.  Where  the  plaintiff  was  a  resident  of  the  State  when  the 
offence  was  committed,  and  is  a  resident  thereof,  when  the  action  is 
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commenced.  4.  Where  the  offence  was  committed  within  the  State, 
and  the  injured  party,  when  the  action  is  commenced,  is  a  resident 
of  the  State." 

Section  1763  of  article  3,  "  Action  for  a  separation,"  provides  that 
^'  Such  an  action  may  be  maintained  in  either  of  the  following  cases : 
1.  "Where  both  parties  are  residents  of  the  State,  when  the  action  is 
commenced.  2.  Where  the  parties  were  married  within  the  State, 
and  the  plaintiff  is  a  resident  thereof,  when  the  action  is  com- 
menced. 3.  Where  the  parties,  having  been  married  without. the 
State,  have  become  residents  of  the  State,  and  have  continued  to 
be  residents  thereof  at  least  one  year ;  and  the  plaintiff  is  such  a 
resident,  when  the  action  is  commenced." 

If  the  necessary  jurisdictional  facts  exist  for  the  prosecution  in 
our  courts  of  an  action  for  a  divorce,  but  do  not  exist  for  the  prose- 
cution of.  an  action  for  a  separation,  may  the  plaintiff,  by  joining 
both  causes  of  action  in  one  complaint,  although  failing  upon  the 
first  cause  of  action,  yet  obtain  judgment  upon  the  second  cause  of 
action,  although  the  court  would  have  had  no  jurisdiction  if  an 
action  had  been  brought  upon  that  cause  alone  ? 

That  interrogatory  is  not  fanciful,  for  the  complaint  at  bar  is  an 
amended  complaint,  the  plaintiff's  original  complaint  having  set  up 
a  cause  of  action  for  separation.  This  court  decided  in  Conrad  v. 
Conrad  (123  App.  Div.  384)  upon  an  appeal  from  an  order  grant- 
ing counsel  fee  and  alimony  pendente  lite^  in  said  action  for  a  sepa- 
ration that  upon  the  papers  then  submitted  the  plaintiff  had  estab- 
lished that  she  did  not  come  within  any  of  the  provisions  giving 
the  court  jurisdiction  of  the  action  which  she  had  brought  and 
reversed  the  order. 

We  have  found  no  well-considered  case  where  the  courts  of  this 
State  have  decided  that  these  two  causes  of  action  could  be 
united  in  one  complaint.  While  that  fact  may  not  be  conclusive 
upon  the  question,  it  is  entitled  to  weight  when  the  court  is 
asked  to  authorize  a  novel  departure  from  settled  practice,  and 
one  fraught  with  what  has  hitherto  been  considered  as  grave  and 
serious  consequences.' 

In  Johnson  v.  Johnson  (6  Johns.  Ch.  163)  it  was  decided  that 
charges  of  adultery  and  of  crnel  usage,  being  distinct  and  independ- 
App.  Div.— Vol.  CXXIV.        50 


Digitized  by  VjOOQIC 


786  CONEAD  V.  CONBAD. 


First  Department,  March,  1908.  [Vol.  m. 

ent  and  leading  to  distinct  iseues  and  decrees,  could  not  be  joined 
in  the  same  bill.  Chancellor  Kent  remarked  upon  the  inconsist- 
ency and  incongruity  of  tiie  two  charges,  both  as  to  the  mode  of 
procedure  and  the  remedy.  He  said  that  the  charge  of  adultery 
overpowers  and  destroys  the  effect  of  the  other  charge,  and  the  one 
i^emedy  merges  in  the  other.  There  is  no  reason  for  uniting  the 
two  charges  unless  it  be  to  favor  the  plaintiff  as  to  costs,  by  allow- 
ing her  to  have  one  charge  in  her  bill  to  resort  to  when  the  other 
fails.  He  adds  :  ^'  The  charge  of  adultery  is  too  grave  to  be  made 
witiiout  very  satisfactory  grounds.  It  strikes  at  the  very  existence 
of  the  marriage  tie,  and  neither  of  the  parties  ought  to  be  encouraged 
to  make  it  by  any  special  indulgence  of  the  court." 

In  Smith  V.  Smith  (4  Paige,  92)  the  complainant  filed  a  bill 
against  her  husband  charging  him  with  cruel  and  inhuman  treat- 
ment and  also  with  the  crime  of  adultery,  and  she  prayed  for  a 
separation  from  his  bed  and  board  forever  or  for  a  decree  dissolv- 
ing the  marriage  contract.  The  defendant  demurred  to  the  bill  for 
multifariousness  or  duplicity  in  joining  two  distinct  causes  of  action 
requiring  different  decrees  and  which  were  incompatible  and 
improper  to  be  joined  in  the  same  bill.  Chancellor  Walwobth 
said  :  "  In  a  suit  for  a  separation  the  defendant  is  required  to  put 
in  his  'answer  on  oath,  but  he  may  answer  a  bill  for  a  divorce  on  the 
ground  of  adultery,  without  oath.  Another  difficulty  exists  as  to 
the  mode  of  trial ;  the  one  charge  requiring  a  trial  by  jury  and  the 
Other  being  triable  by  the  court  as  in  ordinary  suits  in  chancery. 
It  is  true  tliis  court  might  award  an  issue  to  try  the  question  of 
cruel  treatment,  but  it  would  be  very  difficult  to  frame  an  issue 
which  would  convey  the  requisite  information  to  the  chancellor  to 
enable  him  to  exercise  a  sound  discretion  in  deciding  upon  the  pro- 
priety of  a  separation."  After  pointing  out  other  difficulties  which 
existed  in  the  practice  at  that  time,  he  concluded :  "  This  is  not  a 
proper  case  for  a  bill  with  a  double  aspect,  and  I  am  satisfied  that 
public  policy  as  well  as  the  rules  of  law  forbid  the  joining  of  these 
two  charges  in  the  same  bill.  The  wife  should  not  be  euconragt 
to  make  a  charge  of  adultery  against  her  iinsband  unless  si 
has  the  means  of  substantiating  the  charge  by  proof.  And 
she  can  prove  the  adultery  a  suit  for  a  separation  or  limited  divoa-e 
is  useless." 


Digitized  by  VjOOQIC 


Conrad  v.  Conrad.  787 


App.  Div.]  First  Department,  March.  1908. 

In  Mcintosh  v.  Mcintosh  (12  How.  Pr.  289),  upon  a  demurrer  to 
a  complaint  in  whicli  causes  of  action  for  divorce  and  for  a  separa- 
tion were  united,  Bacon,  J.,  after  examining  the  provisions  of  the 
Oode  of  Procedure  as  it  then  existed  and  the  foregoing  cases,  said : 
"  It  would,  therefore,  in  my  judgment  be  a  very  improper  union  of 
causes  of  action  to  allow  these  two  distinct  and  separate  grounds  of 
relief,  founded  on  utterly  dissimilar  tmnsactions,  i*equiring  different 
lines  of  testimony  and  a  totally  dififerent  array  of  evidence,  both  in  the 
attack  and  defense  and  leading  to  dissimilar  judgments,  to  be  united 
in  the  same  complaint.  If  the  plaintiff  succeeds  on  the  first  ground 
she  is  entitled  to  have  a  judgment  that  the  marriage  tie  be  dissolved, 
and  she  is  wholly  released  from  its  obligations,  and  tlie  other  issue 
is  totally  irrelevant  and  immaterial,"  and  sustained  the  demurrer. 

The  same  question  arose  upon  demurrer  in  Zorn  v.  Zom  (38 
Ilnn,  67)  in  the  fifth  department,  Mr.  Justice  Barker  writing  the 
opinion,  with  whom  Justices  Bradley  and  Haight  concurred.  He 
said  :  "  The  charges  of  adultery  and  of  cruel  usage  are  not  only 
distinct  and  unconnected  charges,  but  they  lead  to  separate  and  dis- 
tinct issues.  The  mode  of  proceeding  is  different  and  it  leads  to 
confusion  to  connect  them  in  the  same  action.  One  of  the  causes 
of  action  asks  for  a  judgment  dissolving  the  marriage  contract, 
and  the  other  for  relief  based  upon  its  existence  and  continuance. 
The  charge  of  adultery  overbears  and  destroys  the  effect  of  the  one 
of  cruelty  and  ill-treatment  and  the  remedy  is  merged  in  the  other, 
and  it  would  be  vexatious  and  improper,  as  well  as  useless,  to  pursue 
the  charge  of  cruel  usage  until  the  charge  of  adultery  had  been 
tried  and  determined  adversely  to  the  plaintiff.  These  views  were 
expressed  by  the  chancellor  in  Johnson  v.  Johnson  (6  Johns.  Ch. 
163),  where  it  was  distinctly  held  that  charges  of  adultery  and  of 
cruel  usage  were  distinct  and  independent  in  their  character,  and 
cannot  be  joined  together  in  the  same  action.  This  rule  has  never 
been  departed  from  in  this  State,  and  has  been  adhered  to  since  the 
adoption  of  the  statutory  rule  of  pleading.  {Smith  v.  Smithy  4 
Paige,  92;  M'Intosh  v.  MTntosh,  12  How.  Pr.  289;  Hmry  v. 
Rewry^  17  Abb.  Pr.  411 ;  McNamara  v.  McNamara^  9  id.  118.) 
We  need  not  further  restate  in  this  opinion  the  reasons  and  argu- 
ments upon  which  these  decisions  are  founded,  as  we  consider  them 
controlling  upon  the  question.     *    *    *     We  are  unable  to  escape 
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the  conclneion  that  the  demurrer  was  well  interposed  and  should 
have  been  sustained." 

But  the  appellant  argues  that  the  force  of  these  authorities  has 
been  destroyed  by  the  amendment  to  section  1770  of  the  Code  of 
Civil  Procedure  made  by  chapter  703  of  the  Laws  of  1881,  which 
allows  a  counterclaim  to  be  interposed  in  an  action  brought  either 
for  a  divorce  or  a  separation  of  a  cause  of  action  arising  under 
either  of  said  articles,  and  that,  therefore,  as  a  counterclaim  for 
divorce  may  be  interposed  in  an  action  for  a  separation,  tlie  reason 
for  refusing  to  unite  the  two  causes  of  action  in  a  complaint  lias 
disappeared.  ' 

In  the  first  place,  the  section  had  been  so  amended  at  the  time  of 
the  decision  of  Zom-  v.  Zorn  {supra).  It  is  true  tliat  that  provision 
of  the  Code  is  not  discussed  in  the  case,  but  it  is  as  fair  to  assume 
that  it  was  not  considered  material  as  it  is  that  it  was  overlooked  by 
counsel  and  the  court. 

In  the  second  place  it  has  long  been  the  law  that  in  an  action  for  a 
divorce,  as  is  now  expressed  in  section  1758,  subdivision  4,  of  the  Code 
of  Civil  Procedure,  that  the  plaintiflE  was  not  entitled  to  a  divorce 
where  the  plaintiff  has  also  been  guilty  of  adultery,  under  such  cir- 
cumstances that  the  defendant  would  have  been  entitled,  if  inno- 
cent, to  a  divorce.  And  it  has  also  been  the  law  in  an  action  for  a 
separation,  as  now  expressed  in  section  1765  of  the  Code  of  Civil  Pro- 
cedure, that  the  defendant  may  set  up  in  justification  the  miscon- 
duct of  the  plaintiff,  and  if  that  fact  is  established  to  the  satisfac- 
tion of  the  court,  the  defendant  is  entitled  to  judgment.  In  other 
words,  in  each  cause  of  action  the  misconduct  of  the  plaintiff  was  a 
defense.  Then  the  Legislatui'e  went  a  step  further  and  provided 
for  a  counterclaim,  but  limited  in  the  firat  instance  to  a  counter- 
claim of  the  same  nature  as  the  cause  of  action.*  Then  came  the 
amendment  of  1881.  The  practical  effect  of  that  is  that  if  a  spouse 
brings  an  action  for  a  separation,  the  other  may  counterclaim  upon 
the  ground  of  adultery,  it  being  considered  illogical  that  an  adul- 
terous wife  should  be  enabled  to  procure  a  judgment  of  separation 
and  require  the  husband  to  support  her,  when,  as  is  shown  in  several 
of  the  cases  in  the  books,  as,  for  instance,  Doe  v.  Hoe  (23  Hun,  19), 
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the  reason  for  the  alleged  cruelty  or  desertion  was  her  adultery.  To 
allow  a  counterclaim  for  an  absolute  divorce  in  an  action  for  a  sepa- 
ration is  quite  a  di^erent  thing  from  permitting  both  causes  of 
action  to  be  set  up  in  one  complaint. 

In  the  third  place  it  seems  conclusive  that  the  Legislature  has  not 
provided  for  the  joinder  of  these  causes  of  action,  while  it  has 
specifically  provided  for  the  interposition  of  the  counterclaim. 

As  said  in  ErJcenbrach  v.  Erhenbrach  {fiuprd)  where,  after  pointing 
out  that  the  authority  of  the  courts  in  matrimonial  actions  is  con- 
fined altogether  to  the  exercise  of  such  express  and  incidental  pow- 
era  as  are  conferred  by  the  statute :  ^^  The  maxim  of  expressio  uniu8 
est  exclusio  alterius  has  uniformly  been  applied  to  the  construction 
of  statutes  in  our  decisions  and  seems  to  govern  this  case." 

It  would  seem  that  it  Ifas  been  the  settled  policy  of  the  courts  to 
bold  that  such  causes'  of  action  may  not  be  united  in  the  same  com- 
plaint    We  find  no  statutory  provision  authorizing  it. 

We,  therefore,  conclude  that  the  judgment  appealed  from  sus- 
taining the  demurrer  should  be  affirmed,  with  costs  to  the  respond- 
ent, with  leave,  however,  to  the  plaintiff  upon  payment  thereof  to 
amend  within  twenty  days. 

Patterson,  P.  J.,  Laughlin  and  Houghton,  JJ.,  concurred ; 
Ingbaham,  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

The  complaint  alleges  the  marriage  of  the  plaintiff  and  the 
defendant,  and  for  a  first  cause  of  action  alleges  that  the  defendant 
committed  adultery  in  the  city  of  Cleveland,  O.,  with  a  woman 
whose  name  is  unknown  to  the  plaintiff,  and  also  committed  a  similar 
offense  in  the  city  of  New  York.  For  a  second  cause  of  action  the 
complaint  alleges  that  the  defendant  willfully  abandoned  and  deserted 
the  plaintiff  and  for  four  years  has  failed  and  neglected  to  provide 
for  her  support  and  maintenance,  and  that  between  the  16th  of 
August,  1888,  and  December,  1901,  the  defendant  had  treated  the 
plaintiff  in  a  cruel  and  inhuman  manner.  And  the  complaint  demands 
judgment  against  the  defendant  dissolving  the  marriage  or  in  the 
alternative  separating  the  plaintiff  from  the  bed  and  board  of  the 
defendant.  The  ground  of  the  demurrer  which  has  been  sustained 
by  the  court  below  is  that  it  is  improper  to  unite  in  the  same  com- 
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plaint  a  cause  of  action  for  an  ab^Iate  divorce  and  a  cause  of  action 
for  a  legal  separation. 

Section  484  of  the  Code  of  Civil  Procedure  provides  for  the 
causes  of  action  which  may  be  joined  in  the  same  complaint,  bat 
there  is  nothing  in  this  section  as  I  read  it  which  bears  upon  this 
question.  That  section  provides  generally  that  "  the  plaintiff  may 
unite  in  the  same  complaint  two  or  more  causes  of  action  whether 
they  are  such  as  were  formerly  denominated  legal  or  equitable  or 
both  where  they  are  brought  to  recover  as  follows : "  and  then  fol- 
low twelve  subdivisions  none  of  which  apply  to  an  action  for 
divorce  or  separation.  The  section  then  provides:  "It  must 
appear  upon  the  face  of  the  complaint  that  all  the  causes  of  action 
so  united  belong  to  one  of  the  foregoing  subdivisions  of  this  section ; 
that  they  are  consistent  with  each  other  ;"and,  except  as  otherwise 
prescribed  by  law,  that  they  affect  all  tlie  parties  to  the  action ;  and 
it  must  appear  upon  the  face  of  the  complaint  that  they  do  not 
require  different  places  of  trial."  This  section  is  complied  with 
except  that  these  two  causes  of  action  do  not  belong  to  any  one  of 
the  subdivisions  of  the  section.  What  are  termed  matrimonial 
actions  are  provided  for  by  title  1  of  chapter  15  of  the  Code  of  Civil 
Procedure.  By  article  2  of  that  title  provision  is  made  for  an 
action  for  divorce.  Article  3  provides  for  an  action  for  a  separa- 
tion. Article  4  contains  provisions  applicable  to  two  or  more  of  the 
actions  specified  in  this  title,  and  section  1770  provides  that  where 
an  action  is  brought  by  either  a  husband  or  wife  as  prescribed  in 
either  of  the  last  two  articles  a  cause  of  action  against  the  plaintiff 
and  in  favor  of  the  defendant  arising  under  either  of  said  articles 
may  be  interposed  iuconnection  with  a  denial  of  material  allega. 
tions  of  the  complaint  as  a  counterclaim.  This  last  section  was 
amended  by  chapter  703  of  the  Laws  of  1881,  the  effect  of  which  was 
to  allow  a  counterclaim  asking  for  an  affirmative  judgment  for  a 
divorce  or  separation  or  both  in  an  action  brought  to  obtain  either 
a  divorce  or  a  separation.  No  reason  is  apparent  why  a  defendant 
should  be  allowed  to  unite  in  one  answer  asking  for  affirmative 
relief  two  causes  of  action,  one  for  a  divorce  and  one  a  separation 
which  would  prohibit  the  plaintiff  from  uniting  in  the  complaint 
two  causes  of  action  to  entitle  him  or  her  to  the  same  relief  to 
which  the  defendant  would   be  entitled  by  way  of  counterclaim. 
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And  there  is  nothing  in  the  other  provisions  that  are  applicable  to 
the  actions  for  divorce  or  separation  which  as  I  can  see  bears  at  all 
n{K>n  the  question. 

In  the  case  of  Zom  v.  Zam  (38  Hun,  67)  tlie  General  Term  of 
the  Supreme  Court  in  the  fifth  department  held  that  these  two 
causes  of  action  could  not  be  joined,  but  it  seems  to  be  conceded 
that  there  is  no  statutory  provision  which  interferes  with  it,  and  the 
only  ground  stated  is  that  the  charges  of  adultery  and  cruel  usage 
are  not  only  distinct  and  unconnected  charges,  but  they  lead  to 
separate  and  distinct  issues,  the  mode  of  procedure  is  different,  and 
it  leads  to  confusion  to  connect  them  in  the  same  cause  of  action. 
The  learned  judge  there  relied  on  the  case  of  Johnson  v.  Johnson 
(6  Johns.  Ch.  163)  where  the  chancellor  held  that  the  charges  were 
inconsistent  in  respect  to  the  mode  of  procedure  and  that  it  leads  to 
confusion  to  connect  them  together  in  the  same  bill.  The  decision 
seems  to  be  based  upon  the  anxiety  of  the  court  to  prevent  confu- 
sion and  to  preserve  some  analogy  to  the  simplicity  of  declarations 
at  common  law.  All  of  this  has  been  entirely  overthrown  by  our 
modem  system  of  pleading.  In  Doe  v.  Boe  (23  Hun,  19),  decided 
by  the  General  Term  in  the  third  department,  the  presiding  justice 
in  delivering  the  opinion  of  the  court  mentioned  the  case  of  Smith 
y.  Smith  (4  Paige,  92)  and  the  other  cases  which  had  held  that  an 
action  for  divorce  on  the  ground  of  adultery  could  not  be  united 
with  an  action  for  a  separation  on  the  ground  of  cruel  treatment, 
and  said  :  ^^  This  is  not  the  law  of  the  English  courts.  {Hughes  v. 
Hughes^  Law  Rep.  1  Prob.  &  Div.  219.)  Whether  it  should  now 
l^e  the  law  here  we  need  not  decide.  The  reasons  given  by  the 
diancellor  are  not  all  applicable  at  this  day.'' 

The  rule  as  thus  established  was  one  solely  of  convenience.  It  is 
not  based  upon  any  principle  or  any  provision  of  the  Code  of  Civil 
Procedure,  as  it  is  quite  clear  that  these  two  causes  of  action  are 
not  inconsistent  within  section  484  of  the  Code  of  Civil  Procedure. 
They  are  both  matrimonial  actions,  and  while  it  is  true  that  they 
are  based  upon  separate  facts  the  cause  for  each  cause  of  action 
may  both  exist  at  the  same  time.  The  mode  of  trial  is  the  same 
except  that  an  issue  of  adultery  must  be  tried  if  either  party  demand 
it  by  a  jury,  but  if  a  jury  trial  is  demanded  the  single  issue  is  sent 
to  be  tried  by  a  jury  and  the  facts  alleged  in  relation  to  the  charge 
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of  adultery  determined,  the  case  must  go  back  to  the  Special  Term 
for  judgment.  Under  our  present  system  of  pleading  and  trial  it  is 
not  apparent  how  allowing  a  plaintiff  to  unite  in  one  action  these 
two  causes  of  action  can  result  in  confusion  or  any  real  embarrass- 
ment. That  it  was  the  intention  of  the  Legislature  that  all  the 
controversies  between  the  parties  to  a  matrimonial  action  should  be 
settled  in  one  action  is  apparent  from  the  amendment  by  chapter 
708  of  the  Laws  of  1881  to  section  1770  of  the  Code  of  Civil  Pro- 
cedure, so  that  the  court  could  have  before  it  evidence  of  the  entire 
relations  between  the  parties  that  would  enable  it  to  make  such 
judgment  as  justice  required.  In  Zom  v.  Zom  {supra)  the  attention 
of  the  court  was  not  called  to  the  change  introduced  in  the  practice 
by  section  1770  of  the  Code  of  Civil  Procedure  as  that  section  is  not  j 
mentioned  in  the  opinion.  And  while  I  should  refuse  to  follow  an 
adjudication  of  the  learned  court  that  decided  Zom  v.  Zom  {supra) 
with  great  reluctance  upon  any  question  of  substantive  law,  I  think 
upon  a  question  of  this  kind  which  merely  followed  decisions  of  tlie 
old  Court  of  Chancery  which  were  based  upon  rules  of  pleading  that 
were  then  in  force  but  which  have  been  entirely  abrogated,  it 
should  not  be  followed.  To  follow  this  decision  under  the  practice 
that  has  grown  up  under  section  1770  of  the  Code  of  Civil  Procedure 
would  seem  to  me  to  place  the  plaintiff  in  such  a  matrimonial  action 
at  a  distinct  disadvantage  as  against  the  defendant.  The  plaintiff, 
though  the  injured  party,  should  be  allowed  to  have  the  same 
advantages  that  the  defendant  has.  There  is  no  possible  advantage 
in  compelling  a  plaintiff,  where  the  defendant  has  been  guilty  of 
acts  which  justify  the  inference  of  adultery  as  well  as  abandonment 
or  cruelty,  to  bring  her  action  upon  one  or  the  other  of  these 
charges,  so  that,  if  for  any  reason  she  is  unable  to  prove  the  one 
that  she  elects  to  proceed  under,  she  will  be  forced  to  begin  another 
action  for  relief  upon  the  other  ground.  The  cases  are  botli  tried 
before  the  court  without  a  jury,  except  in  relation  to  the  charge  of 
adultery,  and,  as  before  stated,  if  either  party  desires  a  jury  trial  as 
to  tliat  charge,  the  issues  can  be  framed,  and  that  charge  tried  dis- 
tinct from  tlie  others,  and  the  court  then,  with  all  the  evidence 
before  it,  is  in  a  much  better  position  to  grant  the  decree  to  which 
either  party  is  entitled  than  where  these,  causes  of  action  are  tried 
separately  and  in  separate  actions.    I  think,  therefore,  that  in  view 
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of  the  modem  practice  in  relation  to  the  trial  of  actions,  and  the 
evident  intent  of  the  Legislature  in  amending  section  1770  of  the 
Code  of  Civil  Procedure,  the  reason  for  the  rule  is  now  obsolete, 
and  it  should  be  changed. 

1  think  that  the  judgment  appealed  from  should  be  reversed. 

Judgment  affirmed,  with  costs,  with  leave  to  plaintiff  to  amend 
on  payment  of  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  tlie  Accounts  of 
Katharine  T.  Martin  and  Alriok  H.  Man,  Executors,  etc.,  of 
Mary  J.  Martin,  Deceased,  Respondents. 

Caroline  M.  Robinson,  Appellant. 

First  Department,  March  13,  1908. 

Bxecutors  and  trustees  —  settlement  of  accounts  —  double  commissions 
—  principal  and  income. 

Under  a  will  creating  two  separate  trusts,  one  setting  apart  a  fund  to  provide  a 
home  for  the  testatrix's  unmarried  daughters  and  the  other  consisting  of  a 
portion  of  the  residuary  estate  for  the  benefit  of  a  son,  and  directing  that  the 
residue  be  kept  intact  for  a  specified  number  of  years,  and  then  distributed, 
the  executors  and  trustees  are  entitled  to  commissions  both  as  executors  and 
trustees  as  to  the  two  trust  funds,  but  not  to  double  commissions  as  to  the 
residue. 

And  where  the  trust  fund  for  the  son  was  not  separated  and  set  apart  until  the 
distribution  of  the  estate  on  the  eve  of  the  accounting,  so  that  the  whole 
estate,  with  the  exception  of  the  trust  fund  of  the  daughters,  was  held  by  the 
personal  representatives  as  executors,  they  are  entitled  to  commissions  on  the 
income  as  executors  only,  and  section  8820  of  the  Code  of  Civil  Procedure 
does  not  apply. 

The  executors  are  entitled  to  an  allowance  of  ten  dollars  per  day  for  the  time 
consumed  in  preparing  the  accounts  under  section  2562  of  the  Code  of  Civil 
Procedure. 

Appeal  by  Caroline  M.  Robinson  from  certain  parts  of  a  decree 
of  the  Surrogate's  Court  of  the  county  of  New  York,  entered  in 
said  Surrogate's  Court  on  the  3d  day  of  May,  1907. 

Charles  De  Hart  Brower^  for  the  appellant. 

Hubert  E.  Rogers^  for  the  respondents. 
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SoOTT,  J. : 

This  is  an  appeal  from  a  part  of  a  decree  of  one  of  the  snrrogates 
settling  the  accounts  of  the  executrix  and  executor  of  the  will  of 
Marj  J.  Martin,  deceased.  The  appellant  seeks  to  review  so  much 
of  the  decree  as  gives  double  commissions  to  the  executors,  and  abo 
objects  to  the  amount  allowed  for  receiving  and  paying  out  income, 
and  to  an  additional  allowance  under  section  2562  of  the  Code  of 
Civil  Procedure. 

Mary  J.  Martin  died  on  July  26, 1896.  By  her  will  she  appointed 
the  respondents  her  ''  executors  and  trustees."  After  providiDg  for 
the  payment  of  her  debts  and  funeral  expenses  she  gave,  devised  and 
bequeathed  "  all  my  property,  real,  personal  and  mixed  unto  my  said 
executors  and  trustees  upon  the  following  trusts."  Then  followed 
three  subdivisions.  In  the  1st  subdivision  she  expi-essed  the  wish 
that  her  unmarried  daughters  and  her  son  should  live  in  one  house- 
hold, and  to  that  end  directed  her  executors  and  trustees  to  keep  np 
the  home  that  she  was  living  in  at  her  death,  paying  taxes,  assefis- 
ments,  insurance  and  repairs  during  the  lives  of  the  two  youngest 
daughters  who  might  survive  her,  or  during  such  less  time  as  any 
of  her  unmarried  daughters  choose  to  live  there,  and  she  provided 
for  setting  apart  a  fund,  the  income  from  which  was  to  be  used  to 
keep  up  the  house.  It  was  also  provided  alternatively  that  if  her 
unmarried  daughters  should  choose  to  live  elsewhere,  the  honse 
should  fall  into  the  residuary  estate,  and  a  fund  of  $50,000  was  pro- 
vided to  acquire  and  keep  up  another  house  for  the  use  of  said 
unmarried  daughtera.  The  2d  subdivision  provided  as  follows: 
^'  I  direct  my  said  executors  and  trustees  as  soon  as  practicable  after 
the  date  of  my  death  to  set  apa.t  out  of  my  estate  a  share  thereof 
for  the  benefit  of  my  son  John  C.  Martin,  which  said  share  shall  be 
the  proportionate  part  which  he  would  receive  of  my  estate  in  view  of 
the  number  of  my  children  who  may  survive  me,  and  of  my  children 
who  may  have  died  before  me  leaving  lawful  issue  me  surviving." 
This  share  is  to  be  held  in  trust  for  the  benefit  of  John  C.  Martiu 
during  his  lifetime,  and  at  his  death  to  be  divided  among  his  unmar- 
ried sisters.  Tlie  3d  subdivision  runs  as  follows :  ^'  As  to  all  tlie 
rest,  residue  and  remainder  of  my  estate  i*eal,  personal  and  mixed 
I  direct  my  said  executors  and  trustees  to  keep  the  same  safely 
invested  during  the  lives  of  the  two  youngest  of  my  daughters,  who 
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may  survive  me,  but  not  beyond  the  period  pf  ten  years  after  the 
date  of  my  death."  Tlie  net  income  was  to  be  paid  in  equal  shares 
to  the  children  of  the  testatrix,  except  her  son  John,  and  at  the  end 
of  the  ten  years  the  whole  trust  estate  was  to  be  divided  between 
said  children  except  John.  It  appears  tiiat  the  house  owned  by  the 
testatrix  at  the  time  of  her  death  and  referred  to  in  above  subdi- 
vision numbered  1  was  sold  in  June  1902,  and  that  the  respondents 
thereupon  set  apart  out  of  the  proceeds  the  trust  fund  of  $50,000 
provided  for  in  said  subdivision,  and  it  is  not  suggested  that  they 
are  not  entitled  to  double  commissions  upon  that  fund.  No  separa- 
tion of  the  estate,  other  than  the  setting  apart  of  said  fund  of  $50,000 
in  1902,  was  ever  made  until  July  sixth,  ten  years  after  the  death 
of  the  testatrix,  when  the  estate  was  distributed.  The  principal  was 
distributed  to  the  different  legatees  on  that  date,  one-seventh  being 
paid  to  the  respondents  as  trustees  for  John  C.  Martin,  the  balance 
being  paid  over  to  the  legatees  named  in  the  will,  but  prior  to  that 
date  no  separation  o"  the  corpus  of  the  estate  was  made  for  the 
purpose  of  setting  apart  one-seventh  for  the  benefit  of  John  C. 
Martin.  The  respondents  never  accounted  as  executors,  either  by 
way  of  a  formal  accounting  in  the  Surrogate's  Court,  or  by  9- 
statement  in  their  own  books  of  their  accounts  as  executors,  and  a 
determination  of  the  amount  held  by  them  as  trustees.  The  only 
act  they  ever  did  to  indicate  that  they  considered  that  their  duties 
and  functions  as  executors  had  ended,  and  those  of  trustees  had 
begun  was  that,  sometime  in  the  year  1901  the  title  of  their  bank 
account  was  changed  from  "Alrick  H.  Man  and  Katharine  T» 
Martin,  Executors"  to  "  Alrick  H.  Man  and  Katharine  T.  Martin, 
as  trustees."  No  new  set  of  books  was  opened  and  no  change  in 
the  existing  books  was  made  showing  the  transfer  of  the  estate  to 
the  respondents  as  trustees,  and  no  transfer  of  stocks,  or  bonds  or 
mortgages  of  any  kind  was  made.  The  will  under  consideration, 
in  so  far  as  it  concerns  that  portion  of  the  estate  provided  in  the 
3d  subdivision  of  the  2d  clause,  does  not  differ  in  any  essential 
particular  from  that  discussed  in  MoAlj>ine  v.  Potter  (126  N.  Y. 
285),  wherein  double  commissions  were  denied  to  the  executors. 
In  the  opening  clause  of  that  will  the  testator  gave,  devised  and 
bequeathed  to  his  trustees,  as  he  termed  them,  all  of  his  real  and 
personal  estate,  in  trust  for  the  uses  and  purposes  mentioned  in  the 
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will,  and  directed  them  to  retain  the  estate  entire  and  undivided 
until  and  except  as  thereinafter  directed.  The  will  directed  the 
payment  of  an  annuity  to  a  person  named  for  life,  and  the  payment 
of  one-sixth  of  the  net  annual  income  to  each  of  six  beneficiaries 
during  his  or  lier  life,  the  annuities,  however,  to  cease  upon  tlie 
death  of  the  survivor  of  two  pei'sons  named.  Upon  the  death  of  the 
testator's  last  surviving  child,  or  of  tlie  survivor  of  the  two  named 
persons,  the  executors  were  directed  to  close  and  distribute  the 
estate.  There  followed  a  clause  specifically  giving  and  bequeatliing 
all  of  the  estate  to  the  trustees  to  have  and  to  hold  the  same  in 
trust  for  the  uses  and  purposes  in  the  will  expressed.  In  the  pres- 
ent case  the  testatrix  gives  her  estate  to  her  executors  and  trnstee^ 
"  upon  the  following  trusts."  She  then  provides  for  the  creation 
of  a  trust  fund  for  the  purpose  of  a  home  for  her  unmarried  daugh- 
ters, and  another  trust  fund  for  the  benefit  of  her  son.  As  to  the 
residue  the  executors  are  directed  to  keep  it  safely  invested  for  the 
lives  of  the  two  youngest  daughters,  but  not  longer  than  t.en  years, 
paying  the  income  to  the  daughters  meanwhile,  and  at  the  end  of 
the  period  distributing  the  estate.  The  parallel  between  the  two 
wills  is  very  close  and  what  was  said  by  the  Court  of  Appeals  in  the 
case  cited  is  equally  applicable  to  this :  '^  To  the  ordinary  duties  of 
an  executor  may  be  added  the  performance  of  a  trust  in  such  a 
manner  that  the  two  functions  run  on  together.  It  is  the  duty  of 
an  executor  as  such  to  pay  to  a  legatee  the  amount  of  the  legacy  in 
the  manner  and  at  the  time  provided  by  the  testator,  and  it  does 
not  change  that  duty  that  the  payment  of  the  principal  is  post- 
poned and  the  income  made  payable  annually  in  the  meantime. 
A  trust  duty  may  tlius  be  imposed  upon  an  executor  which 
thereby  becomes  and  is  made  a  function  of  his  office.  A  will 
must  go  further  than  that  to  admit  of  double  commissions,  and 
must  clearly  and  definitely  indicate  an  intention  of  the  testator  to 
end  the  executor's  duty  at  some  point  of  time,  and  require  him  there- 
upon to  constitute  and  set  up  one  or  more  several  trusts  to  be  held 
and  managed  as  such  for  the  interest  of  the  beneficiary.  *  *  * 
An  examination  of  the  cases  in  which  double  commissions  have 
been  allowed  will  show  that  they  were  exceptional  in  their  natnre 
and  contained  provisions  distinctly  and  definitely  pointing  to  a 
holding  by  trustees  as  such  after  the  duties  of  the  executors  were 
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completed  and  ended.  This  is  not  such  a  case  and  double  commis- 
sions were  properly  withheld."  In  Mdtier  of  Slocutnr  (169  N".  Y. 
153)  the  Court  of  Appeals  said  :  ^^  There  was  no  distinct  separation 
in  the  will  of  the  duties  of  executors  from  those  of  trustees.  They 
were  to  hold  the  corpus  of  the  estate  until  the  death  of  both  his 
widow  and  son,  and  then  pa^r  and  distribute  it  to  the  legatees,  who 
should  be  identified  by  the  description,  contingencies  and  conditions 
specified  in  the  will,  now  known  to  be  the  widow  and  childi-en  of 
the  son,  meantime  to  pay  the  income  to  the  life  tenants  as  they 
should  prove  to  be  entitled  thereto  under  the  conditions  of  the  will. 
There  was  no  direction  for  a  division  of  the  estate  into  separate 
funds  or  trusts.  The  main  purpose  of  the  trust  powers  given  to 
the  executors  was  to  enable  them  conveniently,  wisely  and  safely  to 
place  the  estate  upon  an  income-bearing  basis,  and  so  administer  it 
that  both  principal  and  income  should  be  distributed  according  to 
the  testator's  directions.  The  executors  have  administered  the 
estate  rather  than  a  trust  fund  derived  from  the  estate.  Moreover, 
they  never  had  any  judicial  settlement  of  their  accounts  as  executors, 
and  thus  they  never  formally  closed  their  accounts  and  duties  as 
each,  and  opened  and  began  them  as  trustees.  This  is  their  first 
judicial  accounting  and  covers  their  entire  service.  Thus  we  have 
their  practical  construction  of  the  situation.  The  authorities,  we 
think,  do  not  sanction  double  commissions  in  such  a  case."  Olcott 
V.  Baldwin  (190  N.  Y.  99)  is  not  to  the  contrary,  for  it  is  expressly 
pointed  out  in  the  opinion  that  the  will  then  under  consideration 
diflfered  radically  from  the  will  considered  in  McAlpine  v.  Potter 
and  Matter  of  S  locum  {auprd).  Applying  the  principle  above 
declared  to  the  will  in  the  present  case  it  will  be  found  that  two 
trusts  are  distinctly  provided  for.  One  in  a  fund  of  $50^000  to 
provide  a  home  for  the  unmarried  daughters,  and  one  consisting  of 
one-seventh  of  the  residuary  estate  for  the  benefit  of  the  son. 
These  have  both  been  set  up  and  upon  them  the  respondents  are 
entitled  to  double  commissions.  As  to  the  six-sevenths  of  the 
residue  required  to  be  kept  intact  for  not  more  than  ten  years, 
and  then  distributed,  the  rule  of  McAlpine  v.  Potter  {supra) 
applies  and  the  respondents  are  entitled  only  to  commissions  as 
executors. 

The  second  objection  to  the  decree  related  to  the  allowance  to 
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the  respondents  of  the  commission  paid  to  them  on  the  income 
received  and  paid  over.  Tlie  estate  amounted  to  considerably  more 
than  $100,000  exclusive  of  the  trust  fund  of  $50,000  intended  to 
provide  a  home  for  tlie  unmarried  daughter.  The  trust  fund  for 
the  son  was  not  separated  and  set  apart  until  the  distribution  of  the 
estate  on  the  eve  of  the  accounting,  so  that,  until  that  time,  the  whole 
estate  except  the  $50,000  fund  was  held  by  the  respondents  as  execa- 
tors.  They  are,  therefore,  entitled  only  to  commissions  as  execa- 
tors,  and  section  3320  of  the  Code  of  Civil  Procedure,  as  amended 
by  chapter  765  of  the  Laws  of  1904,  has  no  application.  Their 
commissions  should  be  estimated  upon  principal  and  income  as  one 
fund,  each  executor  being  entitled  to  full  commissions.  (Code  Civ. 
Proc.  §  2730.)  The  allowance  to  the  executors  at  the  rate  of  ten 
dollars  per  day  for  the  time  consumed  in  preparing  the  account  was 
allowable  under  section  2562  of  the  Code  of  Civil  Procedure,  and 
the  evidence  before  the  surrogate  justified  the  allowance  of  the  sum 
awarded  by  him.  It  follows  that  the  decree  must  be  modified  in 
accordance  with  the  views  herein  expressed,  with  costs  and  disburse- 
ments to  the  appellant  payable  out  of  the  estate.  The  order  mast 
be  settled  on  notice.  If  the  parties  are  able  to  agree  upon  a  recom- 
putation  of  commissions  the  order  will  modify  the  decree  accord- 
ingly. If  not  the  matter  must  be  remitted  to  the  Surrogate's 
Court  for  recomputation  and  modification. 

Patterson,  P.  J.,  McLaughlin,  Laughlin  and  Houghton,  JJ., 
concurred. 

Deci'ee  modified  as  directed  in  opinion,  with  costs  to  appellant 
payable  out  of  the  estate.     Settle  order  on  notice. 
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Mabt   F.   Bobs,  Bespondent,  v,   George  Leask  and   Others,  as 

Ezecators,  etc.,  of  Hudson  Hoaoland,  Deceased,  Appellants. 

First  Department,  March  20,  1908. 

Executors  and  adTniniiitrators  •—  services  rendered  to  decedent  —  evi- 
dence—presumption  on  accepttmce  of  payments  ~  burden  of  proofs- 
contract. 

When  in  an  action  to  recover  for  services  rendered  to  one  since  deceased  it  is 
shown  that  during  an  employment  of  seven  years  the  plaintiff  received  and 
accepted  payments  from  the  decedent  at  stated  periods,  there  is  a  presump- 
tion that  they  were  received  as  full  compensation  for  the  services  rendered, 
and  the  burden  is  upon  the  plaintiff  seeking  to  recover  additional  compensa- 
tion to  show  that  there  was  an  agreement  that  it  should  be  paid,  or  that  the 
obligation  was  not  fully  discharged  by  the  payments  made  and  accepted. 

Moreover,  such  contract  must  not  only  be  certain,  definite  imd  founded  upon 
adequate  consideration,  but  must  also  be  established  by  the  clearest  and  most 
convincing  proof. 

Evidence  examined  and  hM  insufficient  to  establish  a  contract  to  pay  additional 
compensation,  and  that  declarations  by  the  decedent  showing  an  intention  to 
give  the  plaintiff  a  legacy  were  consistent  with  an  understanding  that  the  pay- 
ments made  for  her  services  were  in  full  compensation, 

Patterson,  P.  J.,  and  Houqhton,  J.,  dissented. 

Appeal  by  the  defendants,  George  Leask  and  others,  as  execa- 
tors,  etc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  ofSce  of  the  clerk  of  the  county  of  New 
York  on  the  30th  day  of  October,  1907,  upon  the  report  of  a 
referee. 

J.  Havwpden  Dougherty^  for  the  appellants. 

Jjincoln  McCormack^  for  the  respondent. 

Inoraham,  J. : 

The  action  is  to  recover  for  services  rendered  by  the  plaintiff  to 
the  defendants'  testator  during  the  seven  years  prior  to  his  death  on 
the  30th  of  January,  1904,  ^'  as  iinancial  adviser  and  private  sec- 
retary of  the  testator,  attending  to  all  his  correspondence  of  a 
social  nature,  advising  him  in  connection  with  all  social  matters, 
managing  his  home,  wherever  it  happened  to  be,  accompanying  him 
and  attending  to  his  wants  while  traveling,  nursing  him  when  ill, 
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and  constantly,  throughout  the  said  seven  years  and  upwards, 
giving  him  the  aid,  attention  and  companionship  of  a  daughter/' 

The  complaint  is  somewhat  indefinite  as  to  whether  the  amonnC 
of  $35,000  that  the  plaintiff  seeks  to  recover  is  claimed  to  be  the 
value  of  her  services  to  the  decedent  during  that  period  or  whether 
the  plaintifiPs  cause  of  action  was  based  upon  a  specific  agreement 
with  the  decedent  as  to  the  amount  she  should  be  paid  for  these  serv- 
ices. The  complaint  incidentally  alleges  that  the  plaintiff  was  a 
music  teacher  in  the  town  of  Dover  in  the  State  of  New  Jersey 
from  which  the  plaintiff  derived  an  income  sufficient  to  care  for  her- 
self and  her  mother,  and  that  the  value  of  the  services  rendered  to 
the  decedent  and  the  just  and  fair  compensation  for  the  surrender 
of  the  profession  of  music  teaching  and  the  giving  of  such  services 
aforesaid  was  $35,000,  for  which  she  seeks  to  recover.  So  it  may 
be  assumed  that  the  action  is  based  upon  the  vahie  of  the  services 
rendered  and  the  just  and  fair  compensation  for  the  surrender  of  the 
profession  of  music  teaching,  although  in  another  part  of  the  com- 
plaint allusion  is  made  to  an  "arrangement  made  between  said 
plaintiff  and  the  said  Hudson  Hoagland,"  but  just  what  that  agree- 
ment was  is  not  stated  and  there  was  no  proof  of  it  upon  the  trial. 
The  answer,  after  denying  all  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  material  allegations  of  the  complaint, 
alleges  that  for  all  services  of  whatever  nature  rendered  by  the 
plaintiff  to  the  decedent  the  said  decedent  fully  paid  and  compensated 
the  plaintiff  for  during  his  lifetime;  that  during  the  yeai*  com. 
mencing  January  2,  1897,  and  terminating  January  2,  1898,  he  paid 
to  her  as  a  salary  in  full  for  all  services  the  sum  of  $1,000  in  money 
in  equal  quarterly  payments,  and  that  during  each  of  the  years 
from  January  2,  1898,  until  his  decease  he  paid  to  her  as  a  salary 
in  full  for  all  services  the  sum  of  $1,500  in  money  in  equal  quar- 
terly payments  ;  that  besides  making  such  payments  to  the  plaintiff 
he  maintained  the  plaintiff  as  a  member  of  the  family  during  the 
whole  period  of  her  connection  therewith  without  expense  to  her, 
and  at  her  request  paid,  laid  out  and  expended  large  sums  of  money 
for  the  benefit  of  her  mother,  Cornelia  C.  Rose,  a  niece  of  the 
decedent,  and  that  the  decedent  also  made  bequests  in  his  will  to 
the  said  Cornelia  C.  Bose,  and  upon  her  death  to  the  plaintiff. 

The  fact  of  the  alleged  payments  by  the  decedent  to  the  plaintiff 
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and  the  provision  in  favor  of  plaintiff  and  her  mother  by  tlie 
d-codcut's  will  were  admitted  by  the  plaintiff  upon  the  trial.  It 
WAS  there  proved  that  the  plain  tiff  was  agrandniece  of  the  decedent, 
a  man  then  upwards  of  seventy  years  of  age,  and  whose  wife  had 
j  ist  died,  went  to  live  with  and  care  for  him,  and  remained  with 
hhn  until  liis  death  on  the  30th  of  January,  1904,  somethhig  over 
seven  years ;  that  during  that  period  the  decedent  paid  to  the  plain- 
tiff a  regular  salary,  in  equal  quarterly  payments,  of  $1,000  for  tlie 
iii-st  year,  and  $1,500  for  each  of  the  succeeding  years,  and  all  the 
plaintiff's  living  expenses  during  ti:at  period ;  and  that  there  was  no 
express  agreement  or  understanding  that  the  plaintiff  was  to  receive 
any  additional  or  further  compensation  for  the  services  that  she  ren- 
dered. The  question  that  is  presented  is,  wliether  an  employee 
under  such  circumstances  without  having  made  any  demand  against 
the  decedent  during  his  lifetime,  expressed  any  dissatisfaction  with 
tlie  compensation  she  was  receiving  or  made  any  claim  that  the 
amount  that  she  was  paid  was  not  in  full  for  her  services,  can 
recover  upon  evidence  that  in  the  opinion  of  those  familiar  with  the 
services  rendered  they  were  worth  much  more  than  the  decedent 
had  paid  her  and  she  had  accepted.  In  thus  stating  baldly  the 
question  presented  I  do  not  consider  these  alleged  declarations  made 
by  the  decedent  during  his  life  as  to  his  intentions  in  regard  to 
the  plaintiff,  as  for  reasons  that  I  will  state  hereafter  it  does  not 
seem  to  me  that  the  declarations  are  at  all  material  upon  this  cause 
of  action  as  alleged,  and  they  fall  far  short  of  substantial  evidence 
of  any  agreement  by  the  decedent  to  pay  her  for  the  services  that 
she  had  rendered.  If  such  a  claim  can  be  made  and  sustained  it 
would  subject  the  estate  of  every  wealthy  man  to  a  claim  on  behalf 
of  all  his  employees,  as  I  suppose  there  are  few  of  that  class  but 
what  consider  the  services  that  they  render  much  more  valuable 
than  the  compensation  they  receive  therefor,  and  it  would  not  be 
difficult  to  obtain  evidence  as  to  the  enhanced  value  of  such 
services. 

The  counsel  for  the  plaintiff  announced  at  the  opening  of  the 

trial  i;hat  he  would  endeavor  to  prove  a  special  contract  under  which 

the  decedent  promised  that  if  the  plaintiff  would  give  up  her  home 

lie  would  provide  her  with  sufBcient  funds  to  support  her  mother 
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and  give  her  whatever  money  was  necessary  to  enable  her  to  keep 
up  the  position  whicli  he  thonght  was  due  to  the  head  of  his  house- 
hold, and  also  that  when  he  died  he  would  leave  her  all  the  money 
she  could  spend.  No  sucli  contract  was  proved,  and  the  learned 
referee  found :  "  There  is  no  direct  proof  that  there  was  any  arrange- 
ment or  understanding  between  the  plaintiff  and  the  said  decedent 
substantially  defining  the  measure  and  cliaracter  of  the  compensa- 
tion which  she  was  to  receive."  And  upon  these  facts  the  referee 
found  as  conclusions  of  law^  that  upon  the  facts  proved  there  was 
no  i>re8umption  of  law  that  the  services  for  which  tlie  plaintiff  seeks 
to  recover  were  rendered  by  her  gratuitously  or  without  expectation 
of  reward ;  that  there  l>eing  no  such  presumption,  and  the  said 
services  having  been  rendered  by  the  plaintiff  at  the  request  of  the 
defendants'  decedent,  the  law  implies  a  promise  by  him  to  pay  the 
plaintiff  therefor  what  they  were  fairly  and  reasonably  worth.  And 
this  notwithstanding  the  findings  of  fact  that  between  January  2, 1897, 
and  January  2,  1898,  tlie  defendants'  decedent  paid  the  plaintiff 
the  sum  of  $1,000  in  equal  quarterly  payments,  and  between  Jan- 
uary 2,  1898,  and  January  2,  1904:,  paid  her  the  sum  of  $1,500  a 
year  in  equal  quarterly  payments.  The  referee,  however,  also 
found  that  the  payments  so  made  to  the  plaintiff  were  not  intended 
by  Mr.  Hoagland  or  understood  by  him  or  tlie  plaintiff  to  be,  or 
accepted  by  her,  in  full  satisfaction  of  her  claim  for  the  services 
rendered  to  him  by  her  as  hereinbefore  stated.  The  determination 
of  this  question  depends  upon  whether  or  not  this  last  finding  of 
fact  was  sustained  by  the  evidence.  I  have  searched  this  record  in 
vain  to  find  a  particle  of  evidence  to  justify  the  referee  in  making 
this  finding  as  there  is  an  entire  lack  of  express  evidence  as  to  any 
agreement  in  relation  to  these  payments  to  the  plaintiff  or  any  state- 
ment as  to  the  intention  of  either  the  decedent  when  lie  made  them 
or  the  plaintiff  when  she  received  them.  We  have  the  bare  fact 
that  the  plaintiff  entered  the  employ  of  and  rendered  services  to  the 
decedent  for  seven  years  and  that  during  that  period  the  decedent 
made  her  regular  payments  which  she  received  and  applied  to  her 
own  use.  There  is  certainly  in  this  nothing  to  justify  a  finding  that 
these  payments  were  not  intended  by  the  decedent  or  accepted  by 
the  plaintiff  in  full  satisfaction  of  her  claim  for  services  rendered, 
and  the  plaintiff  does  not  claim  that  during  that  period  there  was 
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any  expression  of  dissatisfaction  as  to  the  amount  of  the  payments 
to  her  or  request  for  additional  or  greater  compensation.  She  ren- 
dered services  to  the  decedent  for  seven  years  and  from  tiine  to 
time  received  payments  from  him  which  she  received  and  accepted 
and  there  certainly  arises  nnder  tliese  circumstances  a  presumption 
that  these  regular  payments  were  made  and  received  as  compensa- 
tion for  the  services  rendered. 

This  rule  is  stated  in  the  American  and  English  Encyclopsedia  of 
Law  (Vol.  20  [2d  ed.],  19),  as  follows :  "  All  services  rendered  by  an 
employee  during  the  period  for  whicli  he  is  employed  of  a  nature 
similar  to  his  regular  duties  are  presumed  to  be  paid  for  by  his 
stilary  and  to  recover  extra  pay  the  servant  must  overcome  this  pre- 
snmption   by  showing  an  express  agreement   therefor."      And   a 
direct  authority  for  this  principle  is  Boss  v.  Jlardln  (79  N.  Y.  84). 
While  I  do  not  find  any  express  authority  as  to  the  presumption 
that  arises  merely  from  an  employment  and  the  subsequent  receipt 
of  a  salary  at  regular  and  stated  periods  by  the  employee,  reasoning 
from  analogy  it  must  be  that  from  such  facts  there  is  a  presump- 
tion that  the  salary  or  payments  were  received  as  full  compensation 
for  the  services  rendered.  *  Tlie  burden  is,  therefore,  upon  the  party 
seeking  to  recover  additional  compensation  of  proving  that  there 
was  an  agreement  that  for  the  services  rendered  additional  compen- 
sation should  be  paid,  or  that  the  obligation-  to  the  employee  was 
not  fully  discharged  by  the  payments  made  and  accepted.     In  rela- 
tion  to  the  evidence  necessary  to  establish  claims  of  this  character 
against  the  estate  of  a  decedent  certain  rules  have  now  been  estab- 
lished which  are  stated  in  Rosseau  v.  Ii(nis8{\%0  N.  Y.  116),  where  it 
is  said  :  "  Thus,  the  evidence  relied  upon  to  establish  the  contract  is, 
firsty  the  testimony  of  the  mother,  who  tried  to  swear  $100,000  into 
the  pocket  of  her  own  child,  and,  second^  the  testimony  of  witnesses 
who  swear  to  the  admissions  of  a  dead  man.     The  former  is  dan- 
gerons;  the  latter  is  weak,  and  neither  should  be  acted  upon  with- 
out great  caution.     We  have  repeatedly  held  that  such  a  contract 
mnst   not  only  be  certain  and  definite,  and  founded  upon  an  ade- 
quate  consideration,   but  also  that  it  must  be  established  by  the 
clearest  and  most  convincing  evidence.     We  have  been  emphatic  in 
condemning  these  agreements,  because  they  *  have  become  so  fre- 
quent in  recent  years  as  to  cause  alarm.'     We  have  been  rigid  and 
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exacting  as  to  the  sufficiency  of  the  evidence  to  establish  them,  and 
liave  condemned  the  proof  thereof  '  through  paro]  evidence  given 
by  interested  witnesses.'  As  *such  contracts  are  easily  fabricated 
and  hard  to  disprove,  because  the  sole  contracting  party  on  one 
side  is  always  dead  when  the  question  arises,'  we  have  declared 
that  thej'  '  should  be  in  writing,  and  the  writing  should  be  produced, 
or,  if  ever  based  upon  parol  evidence,  it  should  be  given  or  cor- 
roborated in  all  substantial  particulars  by  disinterested  witnesses.'" 
A  short  analysis  of  the  testimony  given  by  the  plaintiff,  and  upon 
which  the  referee  has  based  his  findings  of  fact,  will  be  sufficient,  I 
think,  to  establish  that  the  evidence  in  this  case  is  insufficient  to 
justify  a  finding  that  there  was  ever  any  understanding  or  agree- 
ment, express  or  implied,  between  the  plaintiff  and  the  decedent  that 
she  should  be  entitled  to  receive  any  compensation  for  her  services 
except  that  regularly  paid  to  her.  The  plaintiff  went  to  live  with 
Mr.  Hoagland  on  the  2d  of  January,  1897.  A  witness  testified  to  a 
conversation  with  Mr.  Iloagland  on  January  7,  1897,  the  day  of  the 
burial  of  the  decedent's  wife,  at  which  he  said  he  did  not  know  what 
to  do ;  that  he  could  not  live  alone.  The  witness  then  asked  him 
wliy  he  did  not  keep  Mary  (the  plaintiff)  with  him,  if  things 
CDuld  be  planned  at  her  hrnne  so  that  she  could  leave  her  mother. 
And  Mr.  Iloagland  replied:  "I  can  arrange  that,"  or  "I  would 
arrange  that."  Another  witness  testified  that  he  called  upon  Mr. 
Iloagland  at  or  about  the  time  of  the  death  of  his  wife,  and  that  the 
plaintiff  was  there  at  the  time ;  that  two  or  three  weeks  afterwards 
he  again  called  on  the  decedent,  who,  in  speaking  of  the  plaintiff,  said 
that  she  was  going  to  keep  house  with  him,  and  that  he  was  going 
to  take  care  of  her  as  long  as  she  lived ;  that  slie  had  given  up  a 
position  in  Dover,  and  was  going  to  remain  with  him,  and  that 
this  statement  as  to  his  intentions  was  subsequently  repeated. 
Another  witness  testified  that  she  had  known  the  decedent  and  his 
wife,  having  apartments  next  to  them  at  the  hotel  at  which  they 
resided  ;  that  the  witness  saw  the  plaintiff  perform  the  duties  of 
taking  care  of  the  very  old  man,  and  also  saw  the  plaintiff  writing 
letters  for  him  ;  that  the  decedent  said  that  he  was  keeping  the 
plaintiff  at  work  there,  as  she  had  a  lot  to  do,  and  also  detailed  other 
work  that  the  plaintiff  did  for  the  deceased ;  that  at  one  time,  abont 
two  months  after  the  death  of  his  .wife,  when  the  plaintiff  was 
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absent  on  a  visit  to  her  mother,  the  decedent  said :  "  I  did  not 
know  wliat  Miss  Hose  was  to  me  until  to-night;"  that  Miss  Rose 
had  done  everything  in  lier  power  for  him,  and  he  would  not  know 
what  to  do  without  lier ;  that  he  had  considered  what  to  do  after 
his  wife's  death  ;  that  there  were  two  nieces,  one  being  Miss  Rose 
and  another  a  woman  whose  hnsband  had  died,  and  he  was  thinking 
of  taking  the  other,  but  found  that  that  would  not  do,  as  she  was 
very  blue  and  would  not  cheer  him  up  at  all ;  that  the  reason  why 
he  hesitated  taking  Miss  Rose  was  because  he  knew  she  would  liave 
to  give  up  her  music  class,  and  so  considered  it  in  that  way,  but,  of 
course,  he  had  agreed  to  look  after  Miss  Rose  for  giving  up  her 
mnsic  class  and  make  it  good  to  her ;  that  "  of  course  I  understand 
I  may  live  for  a  long  time  and  then  she  could  not  get  back,  so  I 
have  agreed,  as  she  has  given  this  up,  to  provide  for  her  so  that  she 
will  have  all  that  she  wants  during  the  rest  of  her  life,  and  make  it  up 
to  her  in  that  way."  On  cross-examination  the  witness  said  that  his 
exact  words  were :  "  He  said  that  he  was  going  to  provide  for  her 
so  that  she  would  not  have  to  give  music  lessons,  that  she  would  be 
independent."  Another  witness,  who  was  connected  with  the  hotel 
at  which  the  decedent  resided,  testified  that  some  time  after  the 
death  of  his  wife  he  had  asked  Mr.  Iloagland  whether  it  was  his 
intention  to  remain  in  the  hotel  or  whether  he  had  made  other 
plans,  to  which  he  replied  :  "  No,  I  am  going  to  stay  right  here,  I 
cannot  be  as  comfortable  anywhere  else  as  I  am  here,  and  there  is 
no  reason  why  I  should  go  away.  *  *  *  I  have  made  arrange- 
ments with  Mary  Rose  to  give  up  her  position  in  Jersey  and  come 
here  to  live."  The  decedent's  physician  testified  tliat  in  speaking  of 
his  will  and  the  disposition  that  he  had  made  of  his  money,  he  said  : 
"  1  have  a  lot  of  relatives.  *  *  *  And  as  for  Mary  Rose  and  her 
mother,  they  won't  spend  their  income."  To  another  witness  who 
knew  the  decedent  about  two  years  before  his  death,  the  decedent 
said :  "  Miss  Rose  has  been  an  awful  good  woman  for  me,  in  fact 
*  *  *  she  has  done  everything  that  anybody  could  do  for  a  man 
left  in  my  position.  *  *  *  Probably  when  I  get  thro!igh  I  will 
leave  Miss  Rose  where  she  can  live  about  as  she  wants  to." 

These  are  all  the  declarations  of  the  decedent,  and  the  only  evi- 
dence from  which  the  court  is  asked  to  infer  that  the  paj-ments 
inade   to    the    plaintiff    were   not   intended   by   the  decedent   or 
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accepted  by  the  plaintiff  in  full  satisfaction  of  her  claim  for  serv- 
ices rendered  to  him.  They  are  all  incidental  declarations  made  by 
the  decedent  when  referring  to  the  plaintiff  to  persons  who  had  no 
particular  interest  in  the  plaintiff.  With  one  exception  they  evi- 
dently related  to  the  testamentary  disposition  that  the  decedent 
intended  to  make  for  the  benefit  of  the  plaintiff,  and  as  to  that  one 
declaration  entirely  consistent  with  the  underetanding  that  the 
payments  to  the  plaintiff  were  in  f !ill  compensation  for  the  services 
that  she  rendered  to  him.  Clearly,  it  cannot  be  said  that  these 
incidental  declarations,  made  between  two  and  seven  years  prior  to 
the  decedent's  death,  in  wliicli  the  witnesses  had  no  particular 
interest  in  remembering  the  exact  words,  is  the  clear  and  convinc- 
ing testimony  of  the  agreement  that  the  law  requires.  The  deceased 
by  his  will  left  the  sum  of  $50,000  in  trust,  the  interest  to  be  i>aid 
to  Cornelia  C.  Rose,  plaintiff's  mother,  during  her  life,  and  after 
her  death  to  the  plaintiff  during  her  life,  with  a  clause  by  which 
the  residuary  estate  should  be  given  to  his  nephews  and  nieces' to 
be  divided  between  them  in  the  proportions  which  the  respective 
gifts  made  to  them  bear  to  each  other.  This  will  was  made  in 
November,  1903,  shortly  before  the  decedent's  death,  and  certainly 
must  be  considered  as  the  final  result  of  his  intention  towards  the 
plaintiff  and  her  mother.  It  is  entirely  consistent  with  the  state- 
ment as  to  his  intentions  and  as  to  the  agreements  that  he  had  made, 
and  this  provision  in  his  will  with  the  actual  payments  that  he  had 
made  to  the  plaintiff  during  his  life  seems  to  me,  upon  this 
evidence,  to  fully  sustain  the  defense  that  the  plaintiff  had  been  fnlly 
paid  for  the  services  that  she  had  rendered  to  the  decedent. 

It  follows,  therefore,  that  this  judgment  must  he  reversed  as 
against  the  weight  of  evidence,  and  a  new  trial  ordered  before 
another  referee,  with  costs  to  the  appellants  to  abide  the  event. 

Laughun  and  Clarke,  J  J.,  concurred  ;  Paiterson,  P.  J.,  and 
IIouGHTON,  J.,  dissented. 

Judgment  reversed,  new  trial  ordered  before  another  referee, 
costs  to  appellants  to  abide  event.     Settle  order  on  notice. 
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OsoAR  W.  Freidenrich,  Hespondent,  v.  Nathan  Woodhuli.  Con- 
dict and  Steele  &  Condict,  Appellants,  Impleaded  with  The 
Mount  Sinai  Hospital  of  the  City  of  New  York,  Respondent. 

First  Department,  March  20,  1908. 

Guaranty  of  machine  —  mechanic's  lien  —  payment  —  order  upon  owner 
—  personal  judgpnent  against  contractors. 

Where  a  contractor  installing  a  refrigerating  plant  has  guaranteed  its  perform- 
ance, but  against  his  protest  and  consent  is  compelled  by  the  agents  of  the 
owner  to  install  it  in  such  manner  that  it  will  not  develop  its  full  efficiency, 
he  is  relieved  from  his  guaranty,  and  the  owner  is  liable  for  the  contract  price 
although  the  machine  does  not  fulfill  the  guaranty. 

A  sub-contractor,  furnishing  materials  to  the  contractor,  by  taking  an  order  upon 
the  owner,  is  not  presumed  to  receive  it  as  absolute  payment  irrespective  of 
whether  the  amount  can  be  collected  from  the  owner. 

When  such  sub-contractor  files  a  mechanic's  lien  for  materials  furnished  and  in  a 
suit  of  foreclosure  Joins  the  contractor  as  party  defendant,  the  court  may  render 
a  personal  judgment  against  tbe  contractor. 

When  contractors  made  parties  defendant  on  the  foreclosure  of  a  mechanic's  lien 
against  the  owner  have  filed  no  liens  and  do  not  ask  that  the  plaintiff's  lien  be 
enforced,  they  are  not  entitled  to  a  money  judgment  against  the  owner,  as  the 
latter  is  entitled  to  jury  trial  upon  such  an  issue.  It  is  only  where  a  party  has 
filed  a  me(;hanic's  lien  that  upon  a  failure  for  any  reason  to  establish  the  lien, 
a  money  judgment  may  be  given. 

Appeal  by  the  defendants,  Natlian  Woodhuli  Condict  and 
another,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant  The  Mount  Sinai  Hospital  of  the  City  of  New  York,  and 
in  part  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  21st  day  of  June,  1907,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York  Spe- 
cial Term,  awarding  damages  to  the  plaintiff  and  dismissing  the 
complaint  and  the  counterclaim  of  the  defendant  Condict  as  to  the 
defendant  The  Mount  Sinai  Hospital. 

Frederick  Iluhe,  for  the  appellants. 

F.  li.  Minrath^  for  the  respondent  hospital. 

Laurence  Arnold  Turner^  for  the  j^laintiff,  respondent. 
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Houghton,  J. : 

The  defendant  Condict  contracted  to  install  a  refrigerating  plant 
for  the  defendant  The  Mount  Sinai  Hospital,  and  guaranteed  that 
when  installed  it  wonld  produce  three  tons  of  ice  every  twenty-four 
hours  and  maintain  a  twenty-ton  refrigerating  capacity  on  live 
steam  at  eighty  pounds  pressure,  or  exhaust  steam  at  one  pound 
back  pressure.  This  contract  was  claimed  to  have  been  assumed  by 
the  subsequently  formed  corporation,  the  defendant  Steele  &  Con- 
dict. The  plant  was  installed  under  the  supervision  of  the  hospital 
architect.  Steam  for  the  running  of  the  plant  and  connections  from 
the  boilers  were  to  be  furnished  by  the  hospital. 

The  plaintifiPs  assignor  supplied  a  certain  portion  of  the  plant 
under  a  sub-contract,  and  was  given  an  order  upon  the  hospital  for 
the  amount  due,  which  it  refused  to  pay.  A  mechanic's  lien  was 
thereupon  filed  and  this  action  was  brought  for  its  foreclosure. 

The  contention  of  the  defendant  hospital  on  the  trial  was  that  the 
plant  when  installed  did  not  fulfill  the  guaranty  as  to  capacity,  and 
hence  no  final  payment  became  due  on  the  contract  which  could  be 
applied  to  the  satisfaction  of  plaintiffs  lien.  Quite  irrespective  of 
their  answei*s,  however,  but  without  any  proper  objection  thereto, 
defendant  sougiit  to  show  that  this  failure  resulted  from  improper 
installation  insisted  upon  by  the  hospital  agents. 

From  the  record  it  would  seem  the  trial  court  did  not  give  dae 
weight  to  the  facts  proved  showing  the  plant  failed  to  do  the 
work  guaranteed  because  it  was  improperly  installed  under  the 
direction  of  tlie  architect  and  engineer  of  the  hospital.  Defendant 
Nathan  W.  Condict,  the  original  contractor,  was  a  man  of  many 
years'  experience  in  installing  refrigerating  machines,  and  was  pat- 
entee of  the  machine  to  be  installed,  and  had  erected  and  pnt  in 
operation  upwards  of  one  hundred  plants,  and  had  charge  of  the 
installing  of  tlie  present  one  in  behalf  of  the  defendants.  For  its 
proper  working  the  machine  required  a  free  circulation  of  steam. 
The  hospital  architect  and  engineer  each  informed  him  that  the 
plans  of  the  building  were  such  that  pipes  could  not  be  run  so  tliat 
this  could  be  accomplished,  and  insisted  that  another  system  would 
do  just  as  well.  Condict  repeatedly  and  consistently  protested 
aorainst  the  form  of  construction  which  they  insisted  upon,  and  told 
them  the  machine  was  not  built  for  any  different  conditions,  and 
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that  it  wonid  not  work  if  installed  in  the  manner  they  demanded. 
He  finally  yielded  and  pat  in  the  steam  pipes  and  connections  as 
they  directed,  insisting  that  he  would  not  be  responsible  for  the 
working  of  the  machine  installed  in  that  manner.  After  it  was 
completed  and  he  was  asked  to  test  it  he  declined  to  do  so,  saying 
it  was  no  use  to  do  it  l)ecau8e  he  could  tell  as  well  beforehand  as 
after  that  the  machine  would  not  work.  Subsequent  tests  proved 
that  he  was  correct  and  that  the  best  production  the  hospital 
experts  could  obtain  was  a  fifteen-ton  refrigerating  capacity.  One 
of  these  experts  testified  that  in  his  opinion  the  parts  and  pipes  of 
the  machine  were  too  small  for  a  twenty-ton  capacity,  and  that 
under  no  circumstances  could  it  be  made  to  do  that  amount  of 
work.  It  was  tried  under  one  pound  exhaust  steam  back  pressure 
and  did  not  work.  No  one,  however,  tested  it  at  eighty  pounds 
live  steam  pressure  as  the  contract  provided.  Condict  testified  that 
if  there  had  been  the  free  circulation  of  steam  which  he  had 
insisted  was  necessary  the  machine  "would  have  performed  its 
duty "  specified  by  the  contract.  He  was  not  asked  directly  his 
opinion  as  an  expert  whether  or  not  the  machine  would  have  ful- 
filled the  contract  requirements  if  the  pipes  had  been  placed  in  the 
manner  he  described  as  proper.  But  throughout  his  testimony  he 
explains  why  refrigerating  power  was  lost  from  lack  of  circulation 
of  steam  and  why  it  was  necessary  that  it  should  circulate,  and  how 
circulation  was  prevented  by  the  manner  in  which  the  architect  and 
engineer  had  insisted  upon  the  plant  being  installed ;  and  the  whole 
trend  of  his  testimony  is  that  the  machine  failed  to  work  because  it 
was  installed  improperly,  and  that  it  would  have  worked  properly 
had  he  been  permitted  to  install  it  in  the  manner  in  which  he 
insisted  it  should  be.  There  is  nothing  contradicting  this  evidence 
except  the  testimony  of  the  experts  employed  by  the  hospital,  who 
said  that  the  machine  did  not  do  the  work  required,  and  that  of  the 
one  witness  who  gave  it  as  his  opinion  that  the  machine  was  not 
big  enough  in  any  event  to  do  the  amount  of  refrigerating  work 
contracted  for.  The  architect  was  not  sworn,  nor  the  engineer,  and 
there  was,  therefore,  no  contradiction  of  Condict's  testimony  that 
he  continuously  protested  against  installing  the  machine  in  the 
manner  directed,  and  continually  insisted  that  it  would  never  do  its 
work  properly.     Condict  did  say  that  the  machine  pumped  enough 
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brine  to  do  the  required  work,  but  subsequently  explained  that  from 
lack  of  proper  circulation  the  far  end  of  the  pipes  did  not  do  its  part 
of  the  work. 

If  the  machine  was  installed  in  the  manner  dictated  and  insisted 
upon  by  the  hospital,  which  manner  turned  out  to  be  wrong  and 
the  cause  of  its  failure  to  work,  then  tlie  contractor  was  relieved 
from  liis  guaranty  and  the  hospital  should  pay  for  the  machine 
wliether  it  met  the  guaranty  or  not.  There  is  no  pretense  that  the 
machine  was  not  finally  made  complete  notwithstanding  the  delay, 
which  was  caused  by  the  hospital  or  was  waived  by  it. 

The  court  held  there  was  nothing  due  the  contractors  and  dis- 
missed the  complaint  as  against  the  liospital,  but  gave  a  money 
judgment  to  plaintiff  against  the  contractore.  They  alone  appeal, 
the  plaintifl[  standihg  satisfied  with  the  personal  judgment  which  lie 
obtained  against  them. 

The  court  was  right  in  determining  that  the  order  upon  the  hos- 
pital taken  by  the  plaintiff's  assignor  was  not  received  in  absolnte 
payment  whether  the  amount  Avas  collected  from  the  hospital  or  not. 

It  was  also  right  in  giving  a  personal  judgment  against  the  con- 
tractors for  the  amount  due  the  sub-contractors.  A  lien  in  proper 
form  had  been  filed  for  material  furnished  in  the  improvement  of 
real  property  as  the  installation  of  the  ice  plant  wjis.  The  rights 
under  that  lien  having  been  assigned  to  plaintifl  and  he  having 
brought  his  action  and  made  the  contractors  parties  defendant,  and 
a  valid  lien  in  form  thus  existing,  it  was  proper  for  the  conrt  to 
render  a  personal  judgment  against  the  contractors  indebted  for  tlie 
material  furnished.  (Ilmvlrins  v.  Mapea-Iieeve  Construction  Co., 
82  App.  Div.  72 ;  affd.,  178  N.  Y.  236 ;  CUpper  v.  Strong,  41 
Misc.  Rep.  184;  affd.,  90  App.  Div.  536.) 

The  court  was  also  justified  in  finding  that  the  defendant  the 
Steele  &  Condict  corporation  assumed  to  carry  out  the  contract  with 
the  hospital,  and  that  the  plaintiffs  assignor,  therefoi-e,  had  a  claim 
against  it  for  materials  furnished,  as  well  as  against  Condict  indi- 
vidually. The  defendant  Condict  by  his  answer  admitted  that  plain- 
tiffs assignor  furnished  the  refrigerators  mentioned  in  the  complaint 
and  that  they  were  installed  in  the  Mount  Sinai  Hospital,  and  that 
the  amount  claimed  by  plaintiff  had  not  been  paid ;  and  in  addition 
asked  the  court  to  render  a  personal  judgment  against  liim  for  the 
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difference  between  tlie  amount  due  and  the  amount  of  the  order 
wliich  he  claimed  was  given  in  absohite  payment.  Tlie  phiin- 
tiflTs  money  judgment  against  the  two  defendants  must,  therefore, 
be  affirmed. 

It  is  suggested  tliat  the  contractors  have  no  right  of  appeal  as 
against  tlie  defendant  hospital.  The  record  does  not  disclose  that 
they  served  their  answers  upon  the  attorney  for  the  hospital,  their 
codefendant,  but  it  was  asserted  upon  the  argument  that  such  was 
the  fact,  and  we  think  we  would  be  justified  in  so  assuming.  Their 
answers,  however,  did  not  ask  that  plaintiff's  alleged  lien  be  enforced 
but  demanded  that  his  complaint  be  dismissed  because  the  alleged 
order  given  to  his  assignor  had  been  taken  in  absolute  payment. 
The  contractors  filed  no  lien  and  hence  they  could  not  recover  a 
money  judgment  against  the  hospital  because  it  was  entitled  to  a 
jury  trial  on  that  issue.  It  is  only  where  a  party  has  filed  a 
mechanic's  lien  tliat  upon  failure  for  any  reason  to  establish  the 
Hen  a  money  judgment  may  be  given.  {Deane  Steajn  Pump  Co.  v. 
Clark,  87  App.  Div.  459.) 

The  most  we  can  do,  therefore,  even  if  we  were  disposed  to  do 
more,  is  to  remove  any  difficulty  which  the  contractors  might  pos- 
sibly experience  in  another  action  against  the  hospital,  by  modify- 
ing the  judgment  so  that  it  shall  provide  that  the  determination  in 
the  present  action  shall  be  no  bar  to  any  future  action  which  they 
may  see  fit  to  bring  against  it  to  recover  upon  the  contract  or  for 
any  extra  work  performed. 

As  so  modified  the  judgment  should  be  affirmed,  with  costs  to 
each  respondent. 

Patterson,  P.  J.,.Laughlin  and  Clarke,  J  J.,  concurred. 

Ingbaham,  J. : 

In  this  C€ise  the  only  question,  as  I  view  it,  that  is  presented  on 
this  appeal  is  as  to  the  validity  of  the  judgment  in  favor  of  the  plain- 
tiff against  the  appellants.  There  is  no  question  presented  as  between 
the  defendant  and  the  Mount  Sinai  Hospital.  The  Mount  Sinai 
Hospital  made  a  contract  with  its  codefendant,  Nathan  WoodhuU 
Condict,  for  the  installation  of  a  refrigerator  plant  in  its  hospital 
building  then  in  course  of  construction.  Condict  made  a  sub- 
contract with  the  plaintiff  which  was  completed  by  the  plaintiff, 
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but  upon  wliich  Condict  failed  to  pay.  Whereupon  the  plaintiff 
filed  a  lien  against  the  hospital  property  and  commenced  this  action 
to  foreclose  that  lien,  alleging  that  there  was  an  amount  due  by  the 
hospital  to  Condict  in  excess  of  the  plaintiffs  claim.  Both  Condict 
and  the  hospital  interposed  answers,  hut  the  record  does  not  show 
that  the  Condict  answer  was  served  upon  the  hospital,  and  the  only 
judgment  demanded  by  the  Condict  answer  against  tlie  hospital  is 
to  recover  a  small  sum  of  money  which  it  was  alleged  in  the  answer 
was  due  to  Condict  over  and  above  the  amount  of  the  phuntiff*B 
claim ;  but  as  it  does  not  appear  by  the  record,  and  counsel  on 
the  argument  did  not  state  as  a  fact  that  the  Condict  answer  was 
served  upon  the  hospital,  the  court  could  grant  to  Condict  no  relief 
against  the  hospital.  (Code  Civ.  Proc.  §  521.)  When  the  case 
came  on  for  trial  the  plaintiff  sought  to  prove  that  there  was  due  by 
the  hospital  to  the  defendant  Condict  a  sum  of  money  in  excess  of 
that  claimed,  and  the  defendant  Condict  joined  with  the  plaintiff  in 
attempting  to  prove  that  fact.  That  fact  the  hospital  denied, 
and  the  learned  jndge  found  as  a  fact  that  the  defendant 
Condict,  having  failed  to  construct  the  machine  in  accordance  with 
the  provisions  of  his  contract  with  the  hospital,  the  damages  sus- 
tained by  the  hospital  in  consequence  of  Condict's  failure  to  comply 
with  his  contract  which  was  in  excess  of  the  amount  due  to  Condict 
under  the  contract,  neither  the  defendant  Condict  nor  the  plaintiff 
as  assignee  of  the  whole  or  any  part  of  the  claim  of  the  defendant 
Condict,  is  entitled  to  any  recovery  against  the  hospital,  but  further 
held  that  the  plaintiff  was  entitled  to  a  money  judgment  against 
the  defendant  Condict  for  the  amount  due  to  the  plaintiff  under 
his  contract  with  Condict,  and  upon  this  decision  a  money  judgment 
was  entered  in  favor  of  the  plaintiff  against  the  defendant  Condict, 
the  complaint  being  dismissed  as  to  the  hospital.  The  plaintiff, 
being  satisfied  with  his  judgment,  did  not  apj^eal,  but  the  defendant 
Condict  appealed,  and  the  case  is  before  us  on  his  appeal.  The 
right  of  the  plaintiff  to  a  money  judgment  against  Condict  is  not 
disputed.  What  Condict  appeals  from  is  the  refusal  of  tlie  court 
to  allow  him  any  relief  as  against  the  hospital,  or  the  refusal  of  the 
court  to  award  the  plaintiff  a  judgment  foreclosing  his  mechanic's 
lien. 

It  seems  to  me  quite  clear  that  the  defendant  Condict  cannot 
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appeal  beeaase  the  court  has  not  awarded  to  the  plaintiff  all  the 
relief  asked  for.  That  was  a  matter  as  between  the  plaintifiE  and 
the  hospital.  If  the  plaintiff  was  satisfied  with  his  conceded  right 
for  a  money  judgment  against  Condict,  Condict  was  not  aggrieved, 
and  he  could  not  ask  the  court  to  reverse  the  judgment  so  as  to 
give  to  the  plaintiff  a  lien  upon  the  property  of  the  hospital. 
Condict  has  not  paid  the  judgment  and,  therefore,  cannot  claim  to 
be  subrogated  to  any  right  of  the  plaintiff  to  prosecute  this  appeal, 
or  to  enforce  this  lien  against  the  property  of  the  hospital,  and  there 
is  no  theory,  so  far  as  I  can  see,  upon  which  the  defendant  Condict 
can  object  because  the  plaintiff  was  not  afforded  all  the  relief  he 
demanded.  The  faihire  of  Condict  to  serve  his  answer  upon  the 
defendant  hospital  precluded  the  court  from  determining  any  ques- 
tion in  controversy  between  Condict  and  the  hospital,  and  as  the 
court  below  had  no  power  to  give  to  the  defendant  Condict  any 
relief  as  against  the  hospital,  we  certainly  are  not  justified  in  revers- 
ng  the  judgment  because  the  court  has  refused  to  give  Condict 
such  relief. 

Without  considering,  therefore,  the  merits  of  the  case,  it  seems  to 
me  tliat  we  can  do  nothing  else  biit  affirm  this  judgment.  As  it  is 
claimed,  however,  that  the  question  as  between  the  hospital  and 
Condict  was  never  determined  because  of  the  inability  of  the  court 
to  grant  Condict  any  relief  in  this  action,  I  think  the  judgment 
appealed  from  should  be  modified  by  providing  that  the  determina- 
tion of  this  question  should  not  be  a  bar  to  a  further  action  brought 
by  Condict  against  the  hospital  to  recover  the  amount  due  to  him 
under  the  contract,  and,  as  thus  modified,  the  judgment  should  be 
affirmed,  with  costs  in  favor  of  the  plaintiff  against  the  defendant 
Condict. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  with  costs  to  each  respondent.     Settle  order  on  notice. 
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Germanta  Life  Insurance  Company,  Respondent,  z\  Ethel  Pot- 
ter, Appellant,  Impleaded  with  Howard  Nott  Potter  and 
Others,  Defendants. 

First  Department,  March  20,  1908. 

Mortgage  —  foreclosure  —  failure  of  mortgagor  to  pay  taxes  on  first  day 
due  —  equity  —  power  to  deny  foreclosure  on  technical  default — tender 
— judicial  notice. 

Where  on  appeal  from  a  judgment  of  foreclosure  it  appears  that  the  plaintiff 
took  an  unconscionable  advantage  by  declaring  the  mortgage  due  because  of 
the  defendant's  failuie  to  pay  taxes  as  covenanted,  on  the  very  day  they  became 
due,  a  court  of  equity  will  reverse  the  decree  and  grant  a  new  trial,  although 
the  answer  did  not  ask  for  affirmative  relief  from  the  default,  but  merely 
demanded  a  dismissal  of  the  complaint. 

A  court  of  equity  under  the  circumstances  appearing  in  the  present  case  should 
not  entertain  an  action  to  foreclose  a  mortgage  because  of  a  technical  default 
in  the  payment  of  taxes  even  though  there  was  no  offer  to  repay  the  taxes 
before  action  commenced,  if  the  action  was  begun  so  quickly  that  there  was 
no  opportunity  to  do  so,  and  the  defendant  upon  learning  that  the  plaintiff 
had  taken  advantage  of  the  default  tendered  all  taxes  paid  with  interest  and 
costs  of  action  to  date. 

Although  the  tender  of  taxes  and  costs  was  made  in  the  form  of  a  certified  check 
the  plaintiff  cannot  take  advantage  of  the  fact  that  money  was  not  tendered  if 
it  did  not  refuse  the  tender  upon  that  ground. 

"Whether  a  court  of  equity  will  relieve  a  mortgagor  who  has  covenanted  to  pay 
taxes  from  a  failure  to  pay  on  the  first  day  the  tax  became  due  depends  upon 
the  circumstances.  The  foreclosure  of  a  mortgage  is  equitable  in  its  nntun*. 
although  based  on  legal  rights,  and  it  is  the  province  of  a  court  of  equity  to 
see  to  it  that  a  party  invoking  its  aid  shall  have  dealt  fairly  before  relief  is 
given. 

The  court  will  take  judicial  notice  of  the  fact  that  during  the  month  of  October, 
1907,  there  was  great  financial  depression  and  disturbance. 

Lauohlin,  J.,  concurring,  was  of  the  opinion  that  final  judgment  should  be 
/iirected. 

Appeal  by  the  defendant,  Ethel  Potter,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oflSee  of  the 
clerk  of  the  county  of  New  York  on  the  2d  day  of  January,  1908, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  Tsew 
York  Special  Term, 
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Edward  C.  Sperry^  for  the  appellant. 

J.  Brewster  Roe^  for  the  respondent. 

Houghton,  J. : 

The  respondent  held  a  mortgage  of  $300,000  upon  premises 
owned  by  the  appellant,  which  was  given  by  her  predecessor  in 
title.  Interest  was  payable  semi-annually,  and  the  principal  was  to 
become  due  on  the  Ist  day  of  August,  1908.  The  mortgage  con- 
tained a  tax  clause  which  provided  that  the  mortgagor  should  pay 
and  discharge  all  taxes,  etc.,  "  as  soon  as  the  same  may  become  due 
and  payable,"  and  in  default  of  such  payment  the  respondent  had 
tiie  right  to  pay  the  same  and  add  the  amount  tliereof  to  the  sum 
due  on  the  mortgage,  and  to  declare,  if  it  so  elected,  the  whole 
j)rincipal  due  and  payable  forthwith.  The  first  day  upon  which  the 
taxes  levied  in  1907  became  due  was  on  the  seventh  of  October. 
The  appellant  did  not  pay  the  taxes  on  that  day,  and  on  the  day 
following  the  respondent  paid  them  and  elected  to  declare  the  whole 
principal  due  and  payable  forthwith,  and  on  the  same  day  began 
this  action  for  foreclosure.  The  appellant  was  not  reqnested  to  pay 
the  taxes  or  given  any  notice  that  if  she  did  not  do  so  the  respondent 
would  pay  them  and  declare  the  principal  sum  due.  By  her  answer 
the  appellant  alleged  that  the  principal  had  not  become  due,  and 
that  the  premises  were  leased  to  a  tenant  for  a  term  of  years  who 
had  covenanted  to  pay  the  taxes,  and  that  she  had  no  knowledge 
that  they  had  not  been  paid  on  the  seventh  of  October,  or  that  they 
had  been  paid  by  the  respondent,  until  she  saw  announcement  of  it 
in  the  public  press,  and  that  shortly  after  being  served  with  process 
s!ie  tendered  to  the  respondent  the  amount  of  tlie  taxes  paid  by  it 
with  interest  thereon  and  costs  in  the  foreclosure  action  up  to  that 
time,  which  respondent  refused  to  accept  and  discontinue  the 
action. 

The  only  relief  demanded  in  the  answer  is  that  the  complaint  be 
dismissed.  The  answer  could  well  have  been  drawn  with  a  view  to 
affirmative  relief  asking  permission  to  pay  and  to  be  relieved  from 
the  default,  and  the  facts  could  have  been  more  fully  developed  on 
the  trial,  but,  nevertheless,  the  court  could  have  relieved  the  defend- 
ant from  the  default  and  refused  to  grant  the  judgment  of  fore- 
closure and  sale  upon  such  terms  f^s  justice  recjuirec},     Ecjuity  l)i\§ 
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the  power  to  relieve  from  Biich  oppression  as  is  apparent  in  the 
present  case.  Aside  from  the  qnestion  as  to  whether  or  not  the 
respondent  was  within  its  legal  rights  in  asserting  that  the  appel- 
lant slionld  have  paid  or  caused  to  be  paid  tlie  taxes  levied  on  the 
premises  on  the  seventh  of  October,  which  was  the  first  day  qn 
which  it  was  possible  to  pay  them,  it  is  manifest  that  the  omission 
to  do  so  on  that  day  was  a  mere  technical  defanlt  A  coart  of 
equity  will  not  entertein  an  action  to  foreclose  a  mortgage  becanee 
of  technical  default  in  the  payment  of  taxes  whero  it  appears  tliat 
such  taxes  were  promptly  paid  by  the  mortgagor  when  attention 
was  called  to  the  (^efault  before  an  action  was  commenced  and  the 
mortgagee  was  not  injured  by  the  default.  (  Ver  Planch  v.  God- 
frey^ 42  App.  Div.  16.)  It  is  true  that  in  the  present  case  there 
was  no  offer  to  repay  tlie  taxes  before  action  was  commenced,  but 
the  action  was  begun  so  quickly  there  was  no  opportunity  to  do  so. 
As  soon  as  it  became  apparent  that  the  respondent  was  insisting 
upon  its  advantage  the  appellant  did  tender  all  taxes  that  had  been 
paid,  with  interest  thereon,  as  well  as  the  costs  of  the  action.  Tiie 
respondent  refused  to  accept  this  tender  which  was  in  the  form  of  a 
certified  check.  Tliis  refusal,  however,  was  not  put  on  the  ground 
that  the  tender  was  not  made  in  currency,  and  the  respondent  cannot 
now  take  advantage  of  the  fact  that  money  was  not  tendered, 
l)ecau8e  it  made  no  objection  to  the  form  in  which  such  tender 
was  made  but  refused  to  accept  it  in  any  form.  If  the  respondent 
had  accepted  the  offer  to  repay  it  would  have  lost  nothing  and 
would  have  been  fully  reimbursed. 

The  appellant  might  well  have  been  misled  by  the  course  of  deal- 
ing in  payment  of  taxes  which  the  respondent  had  acquiesced  in 
without  complaint  during  former  years.  In  Fr&iich  v.  Row  (77 
Hun,  380)  the  court  went  so  far  as  to  refuse  to  permit  aforeclosare 
where  the  coui*se  of  dealing,  with  respect  to  paying  interest,  had 
led  the  mortgagor  to  assume  that  a  forfeiture  would  not  be  declared 
if  the  interest  was  paid  within  periods  varying  from  one  to  six 
months  after  the  time  it  became  due. 

We  do  not  feel  called  upon  to  lay  down  a  hard  and  fast  rule  as  to 
whether  or  not  a  fair  interpretation  of  the  tax  clause  in  the  present 
morti^nge  required  the  niortgagor  to  see  to  it  at  all  hazai*ds  that  the 
taxes  were  paid  on  the  fii"st  day  they  became  due  and  payable,  nor 
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do  we  decide  that  in  all  instances  a, certain  conrse  of  dealing  might 
relieve  a  mortgagor.  Tlie  court  can  take  judicial  notice  of  the  fact 
that  during  October,  1907,  there  was  great  financial  depression  and 
disturbance.  What  might  be  deemed  reasonable  at  one  time  might 
be  wholly  unreasonable  at  another  time  under  a  different  situation. 
The  foreclosure  of  a  mortgage  is  equitable  in  its  nature,  although 
based  on  legal  rights,  and  it  is  the  provirKJe  of  a  court  of  equity  to 
SC30  to  it  that  a  party  invoking  its  relief  shall  have  dealt  fairly  before 
relief  is  given.  Under  the  circumstances  of  this  case  it  is  very 
evident  that  this  respondent  did  not  deal  fairly  with  the  appellant 
and  that  it  took  a  technical  and  unconscionable  advantage  of  the 
situation.  The  respondent  contends  that  it  had  reason  to  do  as  it 
did  because  the  appellant  had  agreed  to  pay  the  principal  of  the 
mortgage  in  the  preceding  September  and  that  it  had  arranged  to 
reloan  the  amount  and  was  coini)elled  to  sell  bonds  to  furnish  such 
promised  loan.     Such  an  excuse  does  not  appeal  to  us. 

The  judgment  is  reversed  and  a  new  trial  granted  on  which  as 
the  facts  are  developed  it  may  appear  that  justice  can  be  fully  done 
by  permitting  the  appellant  to  repay  to  plaintiff  the  taxes  which  it 
paid  with  interest  thereon  to  the  time  of  payment  and  the  costs  of 
the  foreclosure  accrued  at  the  time  of  the  original  tender  in  Octo- 
ber with  interest  thereon  to  time  of  payment.  Such  a  course  will 
save  the  plaintiff  from  all  loss  except  that  occasioned  by  its  own 
fault. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 

Patterson,  P.  J.,  Ingraham  and  Scott,  JJ.,  concurred. 

Lauohun,  J.  (concurring) : 

I  concur  in  the  revereal  of  the  judgment,  but  I  am  of  opinion 
that  final  judgment  should  be  directed  by  this  court.  All  of  the 
material  facts  appear,  and  in  their  nature  they  are  not  susceptible 
of  change  upon  a  new  trial.  The  case  as  presented  by  this  record 
is  this :  On  the  undisputed  facts  as  found  the  conclusions  of  law 
.ire  wrong,  and  they  should  l)e  modified  by  providing  that  in  the 
event  that  the  defendant,  within  a  period  fixed,  say  five  days,  ten- 
ders payment  of  the  taxes,  together  with  interest  thereon  and  the 
App.  Div.—  Vol.  CXXI Y.        52 
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costs  of  the  action  to  the  time  of  the  tender  the  complaint  should 
be  dismissed,  witliout  costs,  and  on  faihire  of  thd  defendant  to 
so  tender  the  taxes  and  costs  the  plaintifiE  should  be  entitled  to 
judgment  of  foreclosure  and  sale,  together  with  the  costs  of  the 
action. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


The  People  of  the  State  of  New  York  ex  rel.  John  S.  Fergu- 
son, Appellant,  v,  Edward  Heardon,  a  Peace  Officer  of  the 
County  of  New  York,  Kespondent. 

First  Department,  March  20,  1908. 

Ck>n8titutional  law— -Tax  Law,  §  321— refuaal  to  permit  inspection  of 
books  and  papers  —  habeas  corpus. 

Section  821  of  tlie  Tax  Law  making  it  a  misdemeanor  for  any  person  to  refuse 
to  permit  tlie  Comptroller  or  bis  representative  to  inspect  any  book,  memoranda 
or  record  relating  to  a  sale  or  delivery  of  stock  is  unconstitutional,  being  in 
violation  of  section  6  of  article  1  of  the  Constitution  of  the  State  of  New  York, 
which  provides  that  "no  person  shall  be  compelled  in  any  ciiminal  case  to  be 
a  witness  against  himself." 

A  person  imprisoned  for  such  a  refusal  will  be  released  on  habeas  corpus, 
although  no  criminal  prosecution  Iiad  been  set  on  foot  against  him  under  sec- 
tion 317  of  the  Tnx  Law  for  a  failure  to  pay  the  tax  on  stock  transfers,  for  bis 
constitutional  immunity  extends  to  any  preliminary  investigation  or  even  col- 
lateral or  independent  proceeding  in  which  it  is  sought  to  elicit  evidence  which 
may  result  in  a  prosecution. 

Appeal  by  tlie  relator,  John  S.  Ferguson,  from  an  order  of  the 
Supreme  Court,  made  at  tlie  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  27th 
day  of  November,  1907. 

Johti  G.  Milhurn^  for  the  relator. 

Timothy  /.  DilloTiy  for  the  respondent. 

Scott,  J. : 

The  relator  appeals  from  an  order  dismissing  a  writ  of  habeas 
corpus  and  remanding  him  to  the  custody  of  a  j>eace  officer.  The 
relator  is  a  stockbroker  enga<;ed  in  the  business  of  buying  and  gell- 


Digitized  by  VjOOQIC 


People  ex  rel.  Ferguson  v.  Reardon.  819 


App.  Div.]  First  Department,  March,  1908. 


ing  stocks  in  the  city  of  New  York.  On  June  17,  1907.  one  Rich- 
ard J.  Malloy  appeared  at  relator's  office  and  presented  a  paper, 
signed  by  the  State  Comptroller,  authorizing  him,  the  said  Malloy, 
as  a  duly  authorized  representative  of  said  Comptroller,  to  "  inspect 
and  examine  the  hooks,  memoranda,  records  and  papers  of  any  per- 
son, firm,  company,  association  or  corporation  who  has  made  sale, 
agreement  to  sell,  delivery  or  transfer  of  shares  or  certificates  of 
stock,  or  who  is  conducting  or  transacting  a  brokerage  business,  to 
ascei-tain  whether  the  tax  imposed  by  law  has  been  paid."  Upon 
the  relator's  refusal  to  permit  his  books  and  papera  to  be  examined, 
an  information  was  laid  before  a  city  magistrate/charging  him  with 
a  misdemeanor  under  chapter  241  of  the  Laws  of  1905,  as  amended 
by  chapter  324  of  the  Laws  of  1907.  The  relator  was  arraigned 
upon  said  charge  and  held  to  answer,  whereupon  a  writ  of  habeas 
corpus  was  sued  out  and,  after  hearing,  dismissed. 

By  this  appeal  the  relator  calls  in  question  the  constitutionality 
and  validity  of  the  act  under  which  he  was  held.  The  act  which 
the  relator  is  charged  with  violating  is  known  as  section  321 
of  the  Tax  Law,  and  as  it  now  stands  reads  as  follows :  "  §  32L 
Power  of  State  Comptroller. —  Every  person,  firm,  company,  asso- 
ciation or  corporation  making  a  sale,  agreement  to  sell,  delivery,  or 
transfer,  of  shares  or  certificates  of  stock,  or  conducting  or  trans- 
acting a  brokerage  business  shall  keep  or  cause  to  be  kept  a  just 
and  true  book  of  account  wherein  shall  be  plainly  and  legibly 
recorded  the  date  of  making  every  sale,  agreement  to  sell,  delivery 
or  transfer  of  shares  or  certificates  of  stock,  and  every  transaction 
in  relation  to  any  stock:  the  number  of  shares,  the  total  amount 
covered  by  each  such  sale,  agreement  to  sell,  delivery,  transfer  or 
transaction  and  the  name  of  the  other  party  thereto,  and  such  book 
shall  at  all  times  be  subject  to  the  inspection  of  the  Comptroller  or 
any  of  his  representatives,  between  the  hours  of  ten  o'clock  in  the 
forenoon  and  three  o'clock  in  the  afternoon,  except  on  Saturdays, 
Sundays  and  legal  holidays.  The  State  Comptroller  may,  at  any 
time  after  transfers  of  stock  which  by  the  provisions  of  this  article 
are  subject  to  a  State  stamp  tax,  inquire  into  and  ascertain  whether 
the  tax  imposed  by  the  provis^ions  of  this  article  has  been  paid. 
For  the  purpose  of  ascertaining  such  fact,  the  Comptroller  shall 
have  the  right  and  it  shall  be  his  duty  to  examine  the  books  and 
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papers  of  any  person,  firm,  company,  association  or  corporation,  and 
memoranda  of  transfers  shall  remain  accessible  for  sncli  inspection 
for  three  months  from  their  respective  dates.  Tlie  State  Comptroller 
may  enforce  his  right  to  examine  the  books  and  pa]>ers  of  anj 
person,  firm,  company,  association  or  corporation  by  mandamus.  If 
from  such  examination  the  Comptroller  ascertains  that  the  tax  pro- 
vided for  in  this  article  has  not  been  paid,  he  shall  bring  an  action 
in  his  name  as  such  Comptroller  in  any  court  of  competent  juris- 
diction for  the  recovery  of  such  tax  and  for  any  penalty  incurred 
by  any  person  under  the  provisions  of  this  article.  Every  person, 
firm,  company,  association  or  corporation  who  shall  refuse  to  permit 
the  Comptroller  or  any  of  his  representatives  to  insi^ect  such  books 
or  any  memorandum  or  record  relating  to  such  sale,  agreement  to 
sell,  delivery,  or  transfer,  or  transaction  at  any  time  as  above  pro- 
vided, or  who  shall  fail  to  keep  such  book  of  account,  or  who 
shall  in  any  other  respect  violate  any  of  the  provisions  of  this  sec- 
tion shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  for  each  and  every  such  offense  pay  a  fine  of  not  less 
than  five  hundred  dollars  nor  more  than  five  thousand  dollars,  or 
be  imprisoned  not  less  than  three  months  nor  more  than  two  years, 
or  both,  at  the  discretion  of  the  court." 

The  preceding  sections  of  the  Tax  Law  (Laws  of  1896,  chap.  908), 
added  thereto  by  chapter  241  of  the  Laws  of  1905,  and  amended  by 
chapter  414  of  the  Laws  of  1906,  provide  for  the  payment  of  a  tax 
upon  all  sales  or  transfers  of  stock,  to  be  paid  by  aflSxing  stamps  to 
the  bill  of  sale,  instrument  of  tmnsfer  or  other  memorandum  or  evi- 
'lence  of  the  sale.  Section  317  of  the  Tax  Law,  as  amended  by 
chapter  414  of  the  Laws  of  1906,  makes  it  a  misdemeanor,  piinigh- 
able  by  fine  or  imprisonment  or  both,  to  sell  or  transfer  or  deliver 
in  pursuance  of  such  sale  any  stock  without  paying  the  tax  there- 
for as  prescribed  by  the  act.  The  purpose  of  giving  the  Comp- 
troller authority  to  examine  the  books  and  papers  of  iiersons 
or  corporations  dealing  in  stocks  is  to  ascertain  whether  tlie 
tax  imposed  by  the  act  has  been  paid^  and  thus  the  result  of  such 
examination  may  be  to  procure  evidence  to  convict  the  persons 
whose  books  and  papers  are  so  examined  of  a  crime.  At  least, 
whether  such  be  the  avowed  purpose  or  not,  the  evidence  obtained 
by  such  examination  CQuld  1^9  used  in  a  prosecution  for  the  crime 


Digitized  by  VjOOQIC 


People  ex  eel.  FKRGrsoN  v.  Reardon.  821 


App.  Div.]  First  Department,  March,  1908. 

established  by  the  statnte.  {People  v.  Adams^  176  N^.  Y.  357; 
S.  C,  svh  nam.  Adams  v.  JVew  York,  192  U.  S.  585.)  The  bald 
qnestioTi)  therefore,  is  (among  otliers  suggested  and  argued)  whether 
the  Legislature  can  compel  a  citizen,  against  his  will,  to  submit  to  a 
search  of  his  private  books  and  papers  in  order  that  evidence  may 
be  thereby  obtained  whereby  he  may  be  convicted  of  a  crime  or 
subjected  to  a  penalty.  The  answer  is  to  bo  found  in  section  6  of 
article  1  of  the  Constitution  of  this  Stutc  which  provides  that  "  no 
person  shall  *  *  *  be  compelled  in  any  criminal  case  to  be  a  witne:  s 
against  himself,"  and  the  noted  case  of  Bof/d  v.  United  States  (116 
tr.  S.  616)  which  construed,  applied  and  vitalized  a  like  provision  in 
the  Constitution  of  the  United  States.  In  that  case,  which  arose 
under  a  Federal  revenue  act,  the  United  States  had  instituted  a 
quasi-criminal  action  against  Boyd  for  the  forfeiture  of  certain 
goods  and  had  recovered  judgment.  The  appeal  turned  upon  the 
constitutionality  of  an  act  of  Congress  (Act  of  June  22, 1874,  §  5*), 
which  did  not  in  terms  require  a  defendant  in  such  an  action  to 
permit  his  books  and  papers  to  be  used  against  himself,  althougli 
such  was  the  practical  effect  of  the  act.  It  was  held  by  a  unani- 
mous court  that  such  an  act,  even  when  applied  to  a  civil  action 
involving  only  forfeiture  of  goods,  was  violative  of  that  portion  of 
the  fifth  amendment  of  the  Constitution  of  the  United  States, 
which  provides  in  language  identical  with  that  used  in  our  State 
Constitution,  that  a  man  may  not  in  a  criminal  case  be  compelled 
to  be  a  witness  against  himself.  If  thus  objectionable  when  sought 
to  be  applied  to  a  civil  action  for  the  forfeiture  of  goods,  such  an 
act  is  even  more  clearly  objectionable  when  its  purpose  is  to 
obtain  evidence  for  use  in  a  criminal  proceeding,  and  it  is  to 
be  noted  that  the  section  of  the  Tax  Law  under  which  the 
relator  has  been  held  to  answer  is  essentially  one  providing  tlie 
penalties  to  be  imposed  for  failure  to  pay  a  tax,  and  that  its 
validity  is  not  controlled  by  the  same  considerations  *that  have 
led  the  courts  in  many  jurisdictions  to  uphold  so-called  ^Misting" 
acts  which  require  the  taxpayer  to  furnish  to  the  taxing  author- 
ities information  upon  which  the  amount  of  the  tax  to  be 
levied   may  be  determineJ.     In   his  opinion  in    the  Boyd  case 

*See  18  U.  S.  Stat,  at  Large  (pt.  8).  187,  §  5.— [Rkp. 
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Mr.  Justice  Bradley  dwells  at  considerable  leiifj^th  upon  the  fourtli 
amendment  to  the  Federal  Constitution  which  forbids  unreasonable 
Beaches  and  seizures,  and  which  as  he  points  out  has  been  regarded, 
ever  since  Lord  Camden's  mi3moral)le  judgm3nt  in  Eailck  v.  (Jar- 
Tuxgtoii  in  1765  (19  Ho  well's  State  Trials,  1021)),  both  in  England 
and  in  this  country,  as  one  of  the  permanent  foundations  of  personal 
liberty.  For  some  reason  this  provision  has  never  been  incorporated 
into  our  State  Constitution,  although  it  has,  from  an  early  day,  been 
a  part  of  our  statutory  law  (1  li.  S.  93,  §11);  and  it  may,  thei-e- 
forc,  be  claimed,  as  it  is  now  by  the  respondent,  that  it  is  not 
restrictive  upon  the  power  of  the  Legislature.  Whether  such  a 
claim  can  be  sustained  admits  of  grave  doubt,  but  it  requires  no 
consideration  here,  because  as  pointed  out  in  the  concurring  opinion 
of  Mr.  Justice  Miller  and  the  chief  justice  in  the  Boyd  case,  the 
invalidity  of  an  act  requiring  any  person  to  furnish  evidence  to  be 
used  against  himself  in  a  criminal  case  is  amply  established  by  the 
fifth  amendment  of  the  Federal  Constitution,  the  language  of  which 
is  incorporated  into  our  own  Constitution.  It  is  not  of  consequence 
that  no  criminal  prosecution  has  been  set  on  foot  against  the  relator, 
for  his  constitutional  immunity  extends  to  any  preliminary  investi- 
gation, or  even  collateral  or  independent  proceeding  in  which  it 
is  sought  to  elicit  evidence  which  may  result  in  prosecution. 
{Counselnian  v.  IIltchcoGk^  142  U.  S.  51:7;  People  ex  ;vZ.  Taylors. 
Forbes^  11:3  N.  Y.  219  ;  People  ex  reL  Lewiaohn  v.  (TBrien^  176 
id.  253 ;  Enierifs  Case^  107  Mass.  172.)  It  extends,  says  Pro- 
fessor Wigmore,  "  to  all  manner  of  proceedings  in  which  testimony 
is  to  be  taken,  whether  litigious  or  not,  and  whether  ex  parte 
or  otherwise."  (3  Wigm.  Ev.  3105.)  It  is  undoubtedly  true  that 
without  the  right  of  search  it  will  be  difficult  to  discover  and  pun- 
ish violations  of  the  act  taxing  stock  sales,  but  that  consideration 
will  not  serve  to  uphold  an  act  plainly  violative  of  the  Constitution 
and  of  the  right  of  individual  liberty  and  immunity  which  consti- 
tutes the  very  corner  stone  of  our  political  structure.  "  It  is  the 
duty  of  courts  to  be  watchful  for  the  constitutional  rights  of  the  citi- 
zen, and  against  any  stealthy  encroachments  thereon.  Their  motto 
should  be  obstajjruicipns.^^  ( Boyd  v.  United StaUs^  supra)  '*  The 
individual  may  stand  upon  his  constitutional  rights  as  a  citizen. 
He  is  entitled  to  carry  on  his  private  business  in  his  own  way. 
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His  power  to  contract  is  unlimited.  He  owes  no  duty  to  the 
State,  or  to  his  neiglibors  to  divulge  his  business,  or  to  open  his 
dooi-s  to  an  investigation,  so  far  as  it  may  tend  to  incriminate 
him."  {Hale  v.  HeiiM,  201  U.  S.  43,  74.)  It  has  been  said 
by  our  own  Court  of  Appeals  tliat  when  a  proi)er  case  arises, 
the  provisions  quoted  from  our  own  and  the  Federal  Con- 
stitution, "should  be  applied  in  a  broad  and  liberal  spirit  in  order  to 
secure  to  the  citizen  that  immunity  from  every  species  of  self- 
accusation  implied  in  the  brief  but  comprehensive  language  in 
which  they  are  expressed."  {People  ex  rel,  Taylor  v.  Forhes^ 
siipi^a.)  We  entertain  no  doubt  that  the  secttion  of  the  Tax  Law 
under  which  it  is  souglit  to  punish  the  relator  for  his  refusal  to  open 
for  examination  by  the  appointee  of  the  State  Comptroller  all  his 
books,  papers  and  private  memoranda  relating  to  his  business,  vio- 
lated section  6  of  article  1  of  the  Constitution,  and  is,  therefore, 
invalid  and  insufficient  to  support  a  prosecution. 

It  follows  that  the  order  appealed  from  must  be  reversed,  and 
the  relator  discharged  from  custody. 

Patterson,  P.  J.,  Inoraham  and  Clarke,  JJ.,  concurred. 

McLaughlin,  J.  (concurring) : 

The  Legislature  had  the  power  to  impose  a  tax  upon  the  delivery 
or  transfer  of  shares  or  certificates  of  stock.  {People  ex  reL  Hatch 
V.  Reardon^  184  N.  Y.  431.)  Having  the  power  to  impose  the  tax, 
it  could  also  provide  the  method  of  collection  {Genet  v.  C^ty  of 
Brooklyn^  99  N.  Y.  296) ;  and,  to  aid  in  the  collection,  it  could 
require  that  a  book  or  memorandum  should  be  kept  by  the  person 
making  the  transfers,  which  should  be  open  to  the  inspection  of  the 
proper  authorities.  {Boyd  v.  United  States^  116  U.  S.  616.)  Nor 
can  the  inspection  be  refused  on  the  ground  that  it  might  furnish 
criminating  evidence  against  the  person  required  to  keep  the  book 
or  memorandum.  {St.  John  v.  ^cw  York,  201  U.  S.  633.)  As 
was  said  in  the  Boyd  case:  "The  supervision  authorized  to  be 
exercised  by  officers  of  the  revenue  over  the  manufacture  or  custody 
of  excisable  articles,  and  the  entries  thereof  in  books  required  by  law 
to  be  kept  for  their  inspection,  are  necessarily  excepted  out  of  the 
category  of  unreasonable  searches  and  seizures." 

The  trouble  with  the  statute,  as  I  read  it,  is  that  it  goes  much 
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further  than  this.  It  purports  to  give  the  Comptroller  and  his 
representatives  power  to  inspect  not  only  the  book  or  memoraudnin 
required  by  law  to  be  kept,  bnt  the  books  and  papers  generally  of 
peraons  liable  for  the  tax.  It  was  the  relator's  refusal  to  comply 
with  the  demand  for  leave  to  inspect  all  his  private  books  and 
papers  generally  for  which  he  was  held. 

.The  case,  therefore,  falls  within  the  principle  laid  down  in  the 
Boyd  Case  {8upra\  and  for  that  reason  I  concur  in  the  conclusion 
reached  by  Mr.  Justice  Scott. 

Order  reversed  and  relator  discharged.     Settle  order  on  notice. 


John  P.  McDonald,  Respondent,  v.  Degnon-McLean  Contracting 
Company  and  The  City  of  New  York,  Appellants,  Impleaded 
with  Forty-second  Street,  Manhatianville  and  St.  Nicholas 
Avenue  Railroad  Company,  Defendant. 

First  Departmeot,  March  20, 1908. 

Negligence  —  ii^ury  by  falling  into  excavation  in  city  street  ~  facts  not 
showing  negligence  of  contractor  or  municipality. 

It  is  not  a  nuisance  for  a  contractor  lawfuHy  engaged  in  constructing  a  subway 
under  a  city  street  to  keep  a  trench  open  when  it  is  necessary  to  the  work, 
even  though  it  be  dangerous;  but  he  must  use  reasonable  care  to  so  guard  the 
excavation  as  to  warn  persons  using  the  highway. 

Where  such  excavation  is  located  at  some  distance  from  the  usual  and  customary 
crossings  a  contractor  is  not  negligent  in  failing  to  surround  it  with  a  fence  if 
it  would  have  put  a  stop  to  all  vehicular  traffic,  and  the  usual  precautions  were 
taken  by  marking  the  opening  with  red  lights  at  night  and  by  employing  a 
watchman  to  warn  vehicles  and  pedestrians. 

Nor  is  tbe  contractor  negligent  in  failing  to  erect  a  barrier  along  the  curb  so  as 
to  render  it  physically  impossible  for  pedestrians  to  cross,  for  the  contractor  is 
not  an  insurer  against  possible  accident.  He  is  only  bound  to  use  reasonal  le 
care  to  guard  against  accidents,  and  in  determining  what  is  reasonable  care  be  is 
entitled  to  take  into  account  the  desirability  of  interfering  as  little  as  possible 
with  traffic  and  the  improbability  of  any  one  attempting  to  cross  the  street  at 
a  point  other  than  the  usual  crossing. 

Evidence  in  an  action  to  recover  damages  caused  to  a  pedestrian  who  at  night, 
while  making  bis  way  across  the  street  amidst  crowded  traffic,  fell  into  ao 
excavation  and  was  injured,  examined,  and,  ?ield,  insufficient  to  establish  the 
negligence  of  the  contractor  or  the  municipality,  or  that  the  plaintiff  was  free 
from  contributory  negligence. 
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Appeal  by  the  defendants,  the  Degnon-McLean  Ci>ntracting 
Company  and  another,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  28th  day  of  March,  1906,  upon  the  verdict  of 
a  jury  for  $4,500,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  19th  day  of  March,  1906,  denying  the  defendants' 
motions  for  a  new  trial  made  upon  the  minutes,  and  granting  the 
plaintiff  an  extra  allowance. 

Jarnes  F.  Donnelly^  for  the  appellant,  the  Degnon-McLean 
Contracting  Company. 

Theodore  Gonnoly^  for  tho  appellant,  City  of  New  York. 
John  M,  Wardy  for  the  respondent. 

SooTT,  J. : 

This  is  an  appeal  by  both  defendants  from  a  judgment  for  plain- 
tiff upon  a  verdict  in  his  favor  in  an  action  for  personal  injuries, 
and  from  an  order  denying  a  motion  to  set  aside  the  verdict  and  for 
a  new  trial. 

The  defendant  construction  company  was  engaged,  and  had  been 
for  some  time  engaged,  in  constructing  a  subway  through  Forty- 
second  street  in  the  city  of  New  York  under  what  is  known  as  the 
Kapid  Transit  Act  (Laws  of  1891,  chap.  4,  as  amd.).  The  accident 
occurred  on  December  12, 1902,  at  about  half-past  five  o'clock  in  the 
evening,  when  it  had  grown  fairly  dark.  The  subway  ran  through 
Forty-second  street  from  Fourth  avenue  to  Broadway  and  consisted 
of  a  tunnel  constructed  in  what  is  known  as  an  open  cut.  The  sur- 
face of  the  street  had  been  opened,  an  excavation  made  to  the 
necessary  depth,  tiie  tunnel  built,  the  excavation  filled  up  and  surface 
replaced.  This  work  had  been  going  on  for  a  long  while,  and  the 
street  had  been  in  a  greatly  disturbed  condition.  At  the  time  of  the 
accident  the  work  immediately  west  of  Sixth  avenue  had  been  nearly 
completed,  and  the  surface  of  the  street  restored  except  for  a  narrow 
trench  which  had  necessarily  been  left  open  for  the  completion  of 
the  work.  There  was  a  double  line  of  car  tracks  on  Forty-second 
street,  and  this  trench  ran  between  the  two  lines  of  track.  The 
cars  as  they  passed  extended  outside  the  tracks  so  as  to  partly  cover 
the  trench,  so  that  it  was  impracticable  to  rail  it  off  without  corn- 
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pletely  stopping  the  running  of  tlie  cai*s.  The  open  trench  began  at  a 
point  about  thirty  or  thirty-five  feet  west  of  the  crosswalk  over 
Forty-second  street  on  the  westerly  side  of  Sixth  avenue,  and  ran 
westerly  for  some  distance  toward  Broadway.  Tlie  street  along 
the  curb  line  was  littered  up  in  places  with  the  contractor's  toul 
boxes  and  materials  so  that  carts  and  wagons  passing  through  Forty- 
second  street  were  obliged  at  these  places  to  drive  on  or  partly  on 
to  the  tracks.  Fortynsecoud  street  is  a  comparatively  wide  and  very 
important  cross  street  and  much  traveled.  The  plaintiff  with  two 
companions,  who  were  fellow-workmen,  had  come  from  their 
employer's  shop  at  Fifth  avenue  and  Forty-iifth  street.  They  had 
crossed  from  the  easterly  to  the  westerly  side  of  Sixtli  avenue,  some- 
where above  Forty-second  street,  and  had  walked  to  the  foot  of  the 
stairway  leading  to  the  elevated  railway  at  the  northwesterly  corner 
of  Forty-second  street  and  Sixth  avenue,  and  stood  there  for  a  while 
talking.  The  point  at  which  they  thus  stood  was  on  the  northerly 
side  of  Forty-second  street,  about  thirty-five  feet  west  of  the  west- 
erly house  line  of  Sixth  avenue,  or  very  nearly  opposite,  and  per- 
haps a  few  feet  west  of  the  point  where  the  open  trench  began. 
After  talking  for  a  few  miimtes  they  decided  to  cross  to  the  sontli- 
ev\y  side  of  Forty-second  street,  and  started  to  go  directly  across 
the  street.  At  this  moinent  there  was  a  block  or  congestion  of  the 
traffic  along  the  railway  tracks  to  such  an  extent  that  the  streetcars, 
trucks  and  other  vehicles  were  crowded  together  on  both  tracks, 
and  were  either  stationary  or  were  moving  very  slowly.  Tlie 
plaintiff  led  his  companions.  His  own  version  of  what  hapj>ened 
is  as  follows :  "  I  could  only  see  the  track  nearest  me  on  Forty- 
second  street.  I  started  to  go  across  the  street ;  there  was  a  car  right 
in  front  of  me,  and  there  must  have  been  another  car  or  horse,  and 
I  had  to  take  a  chance  to  go  through  there  because  it  was  blocked. 
When  I  say  I  took  a  chance  to  get  through,  I  mean  to  say  there  was  a 
space  there.  I  forget  whether  the  car  was  standing  still  or  in  motion. 
I  passed  at  the  rear  of  the  car  ^  *  *  *  that  is,  the  end  of  it." 
The  moment  plaintiff  had  passed  the  end  of  the  car  he  fell  into 
the  trench,  whicli  he  had  not  observed,  and  received  the  soniewliat 
serious  injuries  for  which  he  has  recovered.  The  point  at  which  lie 
fell  was  not  more  than  five  or  six  feet  from  the  easterly  end  of  tlu* 
open  trench,  and  it  was  clearly  shown  that  the  defendant  coustruc- 
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tion  company  had  caused  a  red  light  to  be  placed  at  this  end,  and 
liad  stationed  a  watchman  there  to  warn  foot  passengers  and  vehicles. 
Tliere  were  other  red  lights  exhibited  at  intervals  along  the  trench 
towards  Broadway.  There  was  some  difference  in  the  testimony  as 
to  how  far  apart  they  were,  the  estimates  of  distance  varying. 

It  is  probably  not  very -important,  so  far  as  concerns  this  action, 
how  far  apart  they  were,  because  from  the  condition  of  the  traffic 
it  is  doubtful  whether  plaintiff  would  have  observed  the  lights  to 
the  westw^ard  however  near  they  might  have  been  together.  There 
was  no  direct  evidence  as  to  how  long  the  trench  had  been  in  this 
condition,  but  it  could  perhaps  be  inferred  that,  being  the  last  of  a 
long-continued  excavation,  it  or  a  wider  trench  had  been  open  for 
a  considerable  time.  The  defendant  construction  company  was 
engaged  upon  a  lawful  work,  and  the  keeping  of  the  trench  open 
was  a  necessary  part  of  its  work.  It  was  not,  therefore,  a  nuisance, 
although  it  was  a  dangerous  obstruction.  Its  duty  was  to  use 
reasonable  care  to  so  guard  the  excavation  as  to  warn  persons  using 
the  highway. 

From  the  nature  of  the  case  it  could  not  surround  the  excavation 
with  a  fence,  for  that  w-ould  have  been  to  stop  all  vehicular  traffic. 
It  did  adopt  the  precaution  which  experience  has  shown  to  be 
usually  sufficient,  to  wat,  marking  the  opening  with  red  lights  and 
stationing  a  watchman  to  warn  vehicles  and  pedestrians.  In  dcter- 
mining  what  precautions  it  would  be  reasonable  to  adopt,  the  con- 
struction company  was  entitled  to  take  into  consideration  t!ie  loca- 
tion of  the  construction,  some  thirty  feet  away  from  the  usual  and 
customary  crossing.  It  is  true  that  the  plaintiff  or  any  one  else  had 
the  right  to  cross  a  street  at  any  point,  but  the  question  the  con- 
struction company  had  to  determine  was  not  what  rights  pedestrians 
had  in  the  highway,  but  how  they  would  probably  exercise  these 
rights.  {Derbf/  v.  Deijnon-McLean  Contracting  Co.^  112  App.  Div. 
324.)  The  defendants  were  not  bound  to  and  could  not  reasonably 
have  been  expected  to  so  guard  the  trench  as  to  insure  the  safety  of 
every  heedless  foot  passenger  who  sought  to  cross  the  street  at  an 
unusiml  and  niuiccustomed  place  and  under  conditions  which  would 
render  all  precautions,  short  of  actual  barriers,  futile  and  ineffective. 
There  is  even  less  reason  for  holding  the  city  of  New  York  liable 
than  for  holding  the  contractor.     It  is  unnecessary  to  discuss  the 
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qncstion  whether  or  not  the  subway  contracts  were  the  city's  con- 
tracts. It  undoubtedly  had  notice  of  the  general  progress  of  the 
subway  work,  as  all  the  world,  including  the  plaintiff,  had,  and  was 
bound  to  know  that  such  work  was  likely  to  leave  dangerous  holes 
ill  the  highway,  and  as  to  any  hole  of  which  it  had  notice  or  which 
had  existed  long  enough  to  justify  a  preaumption  of  notice,  it  was 
its  duty  to  see  that  it  was  properly  lighted  or  otherwise  guarded. 
There  was  no  proof  of  actual  notice  to  the  city  and  no  proof  what- 
ever in  the  case  as  to  how  long  before  the  accident  this  trench  at 
tliis  particular  point  had  been  open.  For  aught  that  appeared  the 
trench  might  up  to  the  very  day  of  the  accident  have  been  safely 
covered  up.  The  learned  justice  who  tried  the  case  intimates  in 
his  opinion  denying  the  motion  for  a  new  trial  that  the  defendants 
could  have  absolutely  assured  foot  passengers  from  accidents  such 
as  plaintiff  met  by  placing  some  sort  of  a  barrier  along  the  curb  so 
as  to  fence  off  the  roadway  from  the  sidewalk  and  thus  render  it 
impossible  for  a  pedestrian  to  attempt  to  cross,  and  the  chief  proof 
of  negligence  dwelt  upon  by  the  respondent  is  the  failure  to  erect 
such  barrier.  Undoubtedly  such  a  barrier  might  have  been  erected 
in  such  a  way  as  to  make  such  an  accident  well  nigh  impossible, 
but  we  do  not  consider  that  either  of  the  defendants  were  bound  to  go 
to  this  length,  for  neither  of  them  Was  in  the  position  of  an  insurer 
against  possible  accident.  AH  that  either  could  be  held  to  under 
any  view  of  the  case  was  to  exercise  reasonable  care  to  guard 
against  accidents,  and  in  determining  what  would  bo  reasonable 
care  they  were  both  entitled  to  take  into  account  the  desirability  of 
interfering  as  little  as  possible  with  the  traffic,  and  the  improbability 
of  any  one  attempting  to  cross  the  street  at  a  point  other  than  the 
usual  crossing.  We  think  that  the  plaintiff  failed  to  show  a  lack 
of  due  diligence  on  the  part  of  either  defendant,  and  that  in  this 
regard  the  verdict  was  against  the  weight  of  evidence.  The  proof 
of  plaintiff's  freedom  from  contributory  negligence  is  scarcely 
more  satisfactory.  lie  knew,  from  almost  daily  obtervation,  that 
the  street  had  long  been  in  a  disturbed  condition.  He  could  see 
on  every  side  evidences  tha*  the  work  had  not  been  wholly  com- 
pleted. There  was  a  broad  crossing  near  at  liand  which  was  fully 
covered  over  and  perfectly  safe.  The  street  was  blocked  with 
vehicles  which  obstructed  his  vision.     With  this  knowledge  and 
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under  these  conditions  lie  blindly  and  heedlessly  undertook  to  cross 
tli3  street  at  a  point  which,  while  not  in  the  middle  of  the  block, 
was  some  thirty'  or  thirty -live  feet  away  from  the  usual  crossing. 
Upon  every  proposition  necessary  to  support  a  recovery  the  verdict 
was  against  the  weight  of  the  evidence  and  shonld  have  been  set 
a^ide.  The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abidcthe  event. 

pATfERsoN,  P.  J.,  McLaughlin,  Lauohlin  and  Houghton,  J  J., 
"cimcurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


James  Gribble,  Respondent,  v.  Raymond  Van  Praag  Supply 
Company,  Appellant. 

First  Department,  March  13,  1008. 

Accord  and  satisfaction  —  master  and  servant  —  commissions. 

'Where  a  controversy  existed  between  a  salesman  and  his  employer  as  to  whether 
under  the  terms  of  bis  oral  contnict  of  employment  he  was  to  receive  commis- 
sions on  orders  sent  in  by  his  customers  as  well  as  on  the  orders  taken  person- 
ally by  him,  and  he  called  at  the  employer's  office  for  tbc  purpose  of  settling 
his  account  and  accepted  a  check  for  the  amount  plaimed  by  his  employer  to 
be  owing  containing  a  recital  '*  payment  in  full  for  commissions/'  which 
recited  he  struck  out  without  the  employer's  knowledge  before  cashing  the 
check,  the  transaction  amounts  to  an  accord  and  satisfaction. 

Appeal  by  the  defendant,  the  Raymond  Van  Praag  Supply 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
pbiintiflf,  entered  in  the  oflBce  of  the  clerk  of  the  county  of  New 
York  on  the  4th  day  of  May,  1907,  upon  the  report  of  a  referee. 

IT.  Schieffdin  Sayey^Sy  for  the  appellant. 

William  H,  Ilill^   for  the  respondent. 

Laughun,  J. : 

The  action  is  brought  to  recover  damages  for  the  wrongful  dis- 
charge of  the  plaintiff  before  the  termination  of  a  contract  by 
which  lie  was  employed  as  a  salesman  by  the  defendant  to  sell 
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plumbers'  supplies.  Plaintiff  alleges  that  lie  was  employed  by  the 
defendant  on  or  about  the  Ist  day  of  May,  1904,  for  the  period  of 
one  year,  on  a  commission  basis  by  which  he  was  to  receive  a  com- 
mission of  live  per  cent  on  the  gross  selling  price  of  all  goods  except 
lead,  and  one  per  cent  on  the  gross  selling  price  of  lead,  lie  to  bear 
his  own  expenses;  that  the  agreement  was  that  he  was  to  have  these 
commissions  on  all  orders  taken  by  him  and  on  all  book  accounts 
with  persons  purchasing  from  the  defendant  through  the  influence 
or  at  tlie  solicitation  of  the  plaintiff  and  that  his  commissions  were 
to  be  payable  monthly ;  that  defendant  has  failed  to  pay  plaintiff 
his  just  commissions  and  to  render  hiin  an  account  of  the  sales 
upon  which  he  was  entitled  to  commissions;  that  the  commissions 
earned  by  the  plaintiff  were  not  withdrawn  when  earned,  but  were 
allowed  to  remain  with  the  defendant  as  a  credit  to  the  plaintiff 
upon  which  the  plaintiff  drew  from  time  to  time;  that  defendant 
kept  the  accounts  and  the  plaintiff  has  not  had  access  thereto  and, 
therefore,  has  no  accurate  knowledge  with  respect  to  the  balance 
owing  to  him,  but  believes  tliat  it  amounts  to  more  than  $3,000,  and 
that  an  accounting  has  been  demanded  and  refused.  The  prayer 
for  relief  is  f<3r  an  accounting.  The  answer  puts  in  issue  the  mate- 
rial allegations  of  the  complaint  and  alleges  that  the  agreement  to 
pay  commissions  was  limited  to  commissions  on  orders  actually 
taken  by  the  plaintiff  and  that  on  or  about  the  9th  day  of  Februaiy, 
1905,  the  defendant  rendered  an  account  to  the  plaintiff  of  the  sales 
made  on  orders  obtained  by  him  and  of  the  commissions  due  there- 
under, which  was  received  and  retained  by  the  plaintiff  and  that  an 
account  was  stated  between  the  parties  and  a  balance  of  $577.52 
was  found  to  be  due  to  the  plaintiff  from  the  defendant  for  all  mat- 
ters and  things  down  to  the  1st  day  of  January,  1905.  The 
defendant  also  pleaded  the  Statute  of  Frauds.  The  relief  demanded 
would  indicate  that  this  is  a  suit  in  equity,  but  it  is  an  action  at  law 
for  a  balance  of  account  for  services. 

TIic  complaint  did  not  show  that  the  contract  was  not  to  be  per- 
formed within  one  year,  but  the  testimony  of  the  plaintiff  did. 
The  testimony  of  the  defendant,  however,  showed  that  the  employ- 
ment was  for  no  specified  period.  Upon  the  trial  the  plaintiff 
showed  that  he  was  discharged  without  cause  on  the  let  day  of 
April,  1905.     He  did  not  present  any  evidence  upon  which  dam- 
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ages  could  be  predicated  after  the  date  of  his  discharge,  aud  he 
expressly  dischiimed  any  claim  to  recover  anything  other  than  the 
commissions  earned  prior  to  his  discharge.  He  was  then  permitted 
to  amend  the  complaint  by  sliowing  his  discharge  as  aforesaid.  At 
the  close  of  the  evidence  counsel  for  the  defendant  moved  to  dis- 
miss the  amended  complaint  upon  the  grounds,  among  others,  that 
the  contract  was  void  under  the  Statute  of  Frauds,  and  timt  if  there 
was  any  riglit  of  recovery,  it  was  on  a  quantum  vieruit,  and  that 
the  value  of  the  plaintiff's  services  had  not  been  sliown  to  warrant  a 
recovery  on  that  theory.  The  motion  was  denied,  but  thereafter 
the  plaintiff  was  permitted  to  reopen  his  case  and  amend  the  com- 
l>laint  by  alleghig  in  accordance  with  the  testimony  introduced  in 
l>ehalf  of  the  defendant,  that  no  term  of  employment  was  fixed  by 
tli^  contract.  It  is  open  to  serious  doubt  whether  the  referee  had 
authority  to  grant  this  amendment.  It  materially  changed  the 
plaintiff's  claim.  As  the  case  stood,  he  was  asking  to  recover  on  an 
exi>ress  contract  for  employment  for  one  year  and  on  his  evidence 
the  contract  rested  in  parol  and  was  made  some  days  in  advance 
of  the  period  when  the  year  was  to  commence,  so  that  it  was  void 
under  the  Statute  of  Frauds.*  The  plaintiff,  therefore,  could  not 
recover  thereon,  but  could  only  recover  on  a  quantutn  metnilt^ 
and  it  is  doubtful  if  a  sufficient  basis  of  recovery  on  that  theory  was 
laid.  The  only  evidence  of  the  value  of  the  plain  tiff -s  services  was 
the  express  contract,  which  was  void.  The  defendant,  however, 
probably  sustained  no  substantial  prejudice  by  the  allowance  of  the 
amendment,  and  we  think  the  judgment  must  be  reversed  on 
another  ground.  The  plaintiff,  in  asking  for  and  being  granted 
leave  to  amend  in  this  particular,  accepted  the  testimony  introduced 
by  the  defendant  as  true.  This  necessarily  materially  weakened 
the  weight  of  the  plaintiff's  testimony  with  respect  to  the  other 
provisions  of  the  contract.  The  only  controverted  point  was  as  to 
whether  the  plaintiff  was  to  receive  coumiissions  on  all  orders 
entered  upon  the  books  of  the  defendant  from  customers  from 
whom  the  plaintiff  had  obtained  any  order  for  the  defendant, 
regardless  of  whether  he  had  been  consulted  concerning  or  was 
instrumental  in  obtaining  the  particular  order.     On  this  point  his 
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testimony  was  flatly  contradicted  by  evidence  introduced  by  tlie 
defendant.  These  confl.icting  claims  of  the  parties  witli  respect  to 
the  terms  of  the  contract  are  very  material  on  the  proposition  as  to 
whether  there  has  been  an  accord  and  satisfaction.  The  evidence 
shows  that  the  defendant  made  payments  to  the  plaintiff  of  $100 
each  on  the  9th  and  27th  days  of  June,  the  2 1st  day  of  July,  tlie 
1st  and  22d  days  of  August,  the  9th  day  of  September,  the  20tli 
day  of  October,  the  3d  and  2l8t  days  of  November,  1904,  and  the 
sum  of  $200  on  the  22d  day  of  December,  1904,  by  checks  payable 
to  his  order,  which  did  not  specify  the  purpose  for  which  the  pay- 
ments were  made.  The  evidence  satisfactorily  shows  without 
serious  question  that  on  or  about  the  9th  day  of  February,  1905, 
the  plaintiff  called  at  the  office  of  the  defendant,  after  he  had  been 
requested  to  come  in  for  the  purpose  of  settling  the  account,  and 
for  that  purpose  had  submitted  a  list  of  customei-son  whose  accounts 
he  claimed,  as  shown  by  his  letter  of  January  4,  1905,  and  received 
a  check  for  $577.52,  which  recited  on  its  face  as  follows :  ''  Pay- 
ment in  full  for  commissions  to  January  1st,  1905;''  that  before 
leaving  the  defendant's  office  he  read  the  check  and  observed  the 
clause  to  the  effect  that  it  was  payment  in  full  for  his  commissionB 
and  apparently  appreciated  the  force  and  significance  thereof,  for 
witliout  protesting  to  the  defendant  or  any  of  its  employees  and 
without  its  knowledge  or  consent,  he  struck  the  words  herein  quoted 
from  the  check  and  presented  it  at  the  bank  for  payment  and 
received  the  money.  Evidence  was  given  on  the  part  of  the  defend- 
ant tending  to  show  that  at  this  time  there  was  a  discussion  between 
certain  officers  and  employees  of  the  defendant  and  the  plaintiff  to 
the  effect  that  the  check  was  delivered  and  accepted  in  full  settle- 
ment of  his  claun  for  commissions  to  January  1,  1905.  This,  how- 
ever, is  controverted  by  his  testimony.  It  appears,  without  conti-o- 
versy,  that  prior  to  this  time  one  order  in  particular,  aggregating 
from  $10,000  to  $12,000,  had  been  received  by  the  defendant  from  a 
party  from  whom  the  plaintiff  had  endeavored  to  obtain  an  order  and 
had  sent  in  an  unauthorized  order,  and  the  question  as  to  whether  the 
plaintiff  was  entitled  to  a  commission  on  that  order  had  been  dis- 
cussed between  the  bookkeeper  of  the  defendant  and  the  plain  tiff- 
in that  discussion  the  plaintiff  liad  asserted  his  right  to  a  commis- 
sion on  the  order  and  the  bookkeeper  had  denied  this  and  asserted 
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in  effect  that  the  plaiutiff  would  not  be  allowed  a  commission  on  it. 
The  recovery  includes  commissions  on  that  item.  According  to  the 
testimony  of  the  plaintiff,  he  did  not  have  accurate  knowledge  con- 
cerning the  orders  received  by  the  defendant  by  mail  and  otherwise 
than  directly  through  him,  upon  which  he  claims  commissions  but 
it  is  evident  that  he  was  in  a  position  to  have  general  knowledge 
concerning  the  orders  the  defendant  w*as  receiving  and  executing 
from  his  customers.  Prior  to  his  discharge  he  received  commissions 
aggregating  $1,777.52,  and  he  has  recovered  in  this  action  the  sum 
of  $2,515.56  for  a  balance  of  commissions,  together  with  interest 
thereon.  It  is  not  reasonable  to  infer  that  plaintiff  did  not  know 
at  the  time  ho  received  and  used  this  check  that  it  did  not  cover 
commissions  on  the  so-called  book  accounts  of  the  defendant  on 
orders  received  without  his  intervention,  from  customers  from 
whom  he  had  procured  one  or  more  orders.  In  fact  ho  does  not 
pretend  but  that  he  knew  it  did  not  cover  commissions  on  such 
orders,  for  he  says  that  he  was  in  doubt  as  to  whether  the  defend- 
ant would  pay  what  it  owed  him ;  that  he  was  anxious  to  get  the 
check  cashed ;  and  he  further  testified  on  this  point  as  follows :  "  I 
expected  to  get  what  I  was  entitled  to,  but  I  did  not.  I  took  the 
check.  I  certainly  nailed  it  quick.  I  suppose  I  would  have  taken 
anything  then.  I  would  have  thrown  twenty -five  dollars  back  in 
contempt,  but  I  might  have  taken  $100  on  account  if  I  could  not 
get  any  more.  When  we  got  up  to  $500  I  did  not  think  that  was 
pretty  near  what  I  ought  to  have.  »  »  *  I  wanted  to  get  what 
I  was  entitled  to  if  I  could,  and  I  took  the  check  as  one-half  a  loaf 
is  better  than  none."  The  plaintiff's  claim  was  unliquidated.  The 
defendant,  through  its  employees,  asserted  its  view  of  the  contract 
and  drew  and  delivered  the  check  on  that  basis.  Plaintiff  had 
asserted  a  different  claim  under  the  contract  and  he  accepted  and 
used  the  check,  knowing  that  the  defendant  claimed  it  was  in  full 
settlement  and  having  reason  to  believe  that  it  was  not  the  full 
amount  to  which  he  was  entitled  on  the  contract  as  ho  claimed  it  to 
he.  This,  therefore,  was  a  plain  case  for  the  application  of  the 
doctrine  of  accord  and  satisfaction  and  the  plaintiff  was  only  entitled 
to  recover  on  orders,  if  any,  received  after  the  1st  day  of  January, 
190r»,  upon  which  he  had  not  been  paid. 
App.  Div.  —Vol.  CXXI V.        53 
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It  follows,  therefore,  that  the  judgment  should  be  revei-sed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event 

Patterson,   P.   J.,   McLaughlin,   Houghton  and  Scott,  J  J., 
concurred. 

Judgment  reversed,  new   trial   ordered  before  another  referee, 
costs  to  appellant  to  abide  event.     Settle  order  on  notice. 


Paul  Gross,  Respondent,  v.  Hugo  Gorsch,  Appellant. 

First  Department,  March  13,  1908. 

Statute  of  Frauds  —  action  for  specific  perforxnance  of  contract  to  convey 
lands  —  when  defense  of  statute  available. 

Where  a  complaint  in  addition  to  asking  that  a  lien  be  imposed  on  certain  lands 
purchased  by  the  defendant  also  demands  as  alternative  relief  the  specific  per- 
formance of  a  contract  to  convey  other  lands  to  the  plaintifif,  the  defendSMt 
may  plead  the  Statute  of  Frauds  as  a  separate  and  distinct  defense  to  tbe 
second  cause  of  action,  although  the  plaintilT  alleges  performance  on  his  part 

Appeal  by  the  defendant,  Hugo  Gorsch,  from  an  interlocutory 
judgment  of  tlie  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  tbe  county  of  New  York  on  tbe  12th  day 
of  November,  1907,  upon  the  decision  of  tbe  court,  rendered  after  a 
trial  at  tbe  New  York  Special  Term,  Bustaining  tbe  plaintiffs 
demurrer  to  tbe  secopd  separate  defense  set  up  in  the  answer  to  the 
amended  complaint. 

Henry  S.  J.  Flynn^  for  the  appellant. 

Ilerman  Kahn^  for  the  respondent. 

Lauohlin,  J. : 

Plaintiff  alleges  that  on  the  4th  day  of  March,  1907,  a  decree  of 
foreclosure  was  duly  entered  in  an  action  for  the  foreclosure  of  a 
mortgage  for  $37,500,  bearing  date  tbe  27th  day  of  June,  1905,  on 
premises  on  One  Hundred  and  Twenty-eighth  street  owned  by  him ; 
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that  thereafter  and  in  or  about  tlie  montli  of  April,  1907,  the  defend- 
ant became  the  owner  of  tlie  bond  given  to  secure  said  mortgage 
and  of  the  mortgage ;  that  the  defendant  was  the  owner  of  certain 
premises  described  in  the  complaint,  situate  in  tlie  village  of  Nyack, 
in  the  county  of  Rockland,  N.  Y. ;  that  on  or  about  the  1st  day  of 
June,  1907,  the  plaintiff  and  defendant  entered  into  an  agreement 
by  which  plaintiff  promised  to  convey  to  the  defendant  the  said 
mortgaged  premises  and  the  defendant  agreed  to  convey  to  the 
plaintiff,  in  exchange  therefor,  his  said  premises  in  the  village  of 
Nyack  "  and  to  take  back  a  bond  and  mortgage  upon  the  same  in  the 
sum  of"  $8,000 ;  that  on  or  about  the  3d  or  4th  day  of  June,  1907, 
the  plaintiff  duly  tendered  performance  of  this  agreement  on  his 
part,  but  that  the  defendant  refused  to  perform,  and  thereupon 
another  agreement  was  made  between  the  parties  by  which  it  was 
understood  that  no  conveyance  of  the  mortgaged  premises  should 
be  given  by  the  plaintiff  to  the  defendant,  but  that  defendant  should 
be  permitted  to  bid  in  the  premises  on  the  foreclosure  sale  without 
competition  in  bidding  "at  as  small  a  sum  as  possible,"  and  that  "if 
the  plaintiff  or  liis  assigns  would  further  execute  a  bond  and  mort- 
gage in  the  sum  of  $8,000  to  the  defendant  upon  said  premises  at 
Nyack,  he,  the  said  defendant,  would  convey  the  said  premises  at 
Nyack  to  the  plaintiff  as  agreed  between  them  originally  ; "  that  the 
plaintiff  duly  consented  and  agreed  to  this  moditication  of  the  con- 
tract and  promised  to  and  did  refrain  from  bidding  at  the  sale  and 
promised  that  he  would  execute  or  procure  the  execution  of  a  bond 
and  mortgage  for  the  sum  of  $8,000  to  the  defendant  on  the 
premises  in  Nyack  "as  agreed  originally;"  that  defendant  wfts 
the  only  bidder  at  the  foreclosure  sale  and  purchased  the  premises 
for  the  sum  of  $48,737.14,  just  sufficient  to  cover  the  mortgage 
indebtedness  and  expenses  of  sale,  leaving  no  surplus,  but  that  the 
premises  were  at  the  time  worth  the  sum  of  $55,000,  or  the  sum 
of  $7,000  over  and  above  all  liens  and  incumbrances;  that  the 
referee  executed  and  delivered  to  defendant  a  deed  of  the  premises; 
that  thereafter  plaintiff  "  duly  offered  and  tendered  to  execute  and 
deliver"  a  bond  and  mortgage  for  $8,000  as  agreed  and  demanded 
that  defendant  convey  to  him  the  premises  at  Nyack,  "  but  that 
defendant  wrongfully  and  fraudulently  refused  and  still  refuses  to 
execute  such  a  conveyance,  or  to  accept  the  bond  and  mortgage." 
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Judgment  is  dornanded  in  the  alternative,  Jirst^  that  it  be  adjudged 
and  decreed  tliat  plaintiff  has  an  interest  in  the  premises  so  pur- 
chased  by  tlie  defendant  at  the  foreclosure  sale  to  the  extent  of 
$7,000  and  that  it  be  decreed  that  defendant  holds  the  same  in 
trust  for  the  benefit  of  the  plaintiff  to  the  extent  of  said  sum  and 
that  the  premises  be  sold  for  the  payment  thereof,  or  that  defend- 
ant be  decreed  to  specifically  perform  liis  agreement  to  convey  to 
plaintiff  the  premises  at  Nyack.  The  demurrer  is  taken  upon  the 
ground  that  the  part  of  the  amended  answer  designated  ^'  a  second 
separate  and  distinct  defense  "  is  insuflicient  in  law  upon  the  face 
thereof  as  a  defense  to  the  amended  complaint.  That  part  of  the 
answer  to  which  the  demurrer  is  interposed  alleges  that  the  contract 
which  the  plaintiff  seeks  tp  enforce  rested  in  parol,  and  pleads  tiie 
Statute  of  Frauds*  as  a  defense  thereto. 

Ordinarily,  courts  of  equity  are  only  called  upon  to  decree  a  spe- 
cific performance  of  a  contract  for  the  conveyance  of  real  estate, 
void  under  the  Statute  of  Frauds,  where  the  purchaser  is  in  posses- 
sion. In  the  case  at  bar  it  is  not  only  not  shown  that  the  plaintiff 
was  not  permitted  to  take  possession  of  the  premises  at  Nyack,  pur- 
suant to  the  parol  contract,  but  it  appears  that  the  defendant  wholly 
refused  perfc»rmance  upon  the  first  request  made  that  he  perforin. 
The  contract,  in  so  far  as  it  contemplated  that  the  defendant  should 
be  permitted  to  purchase  the  plaintiff's  premises  on  the  foreclosure 
sale,  appears  to  have  be«n  fully  executed.  It  may  well  be  that  if 
thac  part  of  the  contract  by  which  the  defendant  agreed  to  convey 
the  premises  at  Nyack  was  sufficiently  definite,  a  court  of  equity 
would  now  enforce  specific  performance  notwithstanding  the  fact 
that  plaintiff  was  never  in  possession  thereof.  It  is,  therefore, 
extremely  doubtful  whether  the  Statute  of  Frauds  would  be  a 
defense,  provided  the  contract  set  up  in  the  complaint  were  saffi- 
ciently  definite  to  enable  a  court  to  enforce  specific  performance, 
but  it  is  not  necessary  to  place  the  decision  on  that  ground.  A 
demurrer  searches  the  pleadings,  and  if  the  complaint  be  insufficient 
to  justify  specific  performance  the  demurrer  should  have  been  over- 
ruled, even  though  the  Statute  of  Frauds  would  not  constitute  a 
defense.     The  contract  by  which  the  plaintiff  was  to  obtain  title 

♦See  Real  Prop.  Law  (Laws  of  1896,  chap.  647).  §§  207,  224.—  [Rbp. 


Digitized  by  VjOOQIC 


Gboss  v.  Gobsch.  837 


App.  Div.]  First  Department,  March,  1908. 

to  the  premises  at  Nyack,  as  pleaded,  is  too  indefinite  to  be  enforced. 
The  terms  and  conditions  of  tlie  bond  and  mortgage  to  be  exe- 
cnted  by  the  plaintiff  as  part  of  the  consideration  for  the  trans- 
fer are  not  stated.  It  is  manifest  that  it  was  not  to  be  a  casli  pay- 
ment, and  it  is  improbable  that  a  bond  and  mortgage  were  to  be 
executed  payable  forthwith.  According  to  the  contract,  as  pleaded, 
the  parties  did  not  agree  upon  the  terms  aiid  conditions  of  the  bond 
and  mortgage.  It  needs  no  argument,  therefore,  to  show  that  the 
court  cannot  decree  a  specific  performance  of  the  agreement  of  the 
defendant  to  convey  his  premises  at  Nyack  to  the  plaintiff. 

The  remaining  question  is  with  respect  to  the  prayer  that  it  be 
adjudged  that  plaintiff  has  an  interest  in  and  lien  upon  the  premises 
formerly  owned  by  him  and  purchased  at  the  foreclosure  sale  by  the 
defendant,  for  the  difference  between  the  amount  bid  by  the  defend- 
ant and  the  actual  value  of  the  property  at  the  time.  If  the  plaintiff 
had  not  asked  for  a  specific  performance  of  the  defendant's  agreement 
to  convey  the  premioes  at  Nyack,  and  had  confined  the  prayer  for 
relief  to  tiie  question  of  liaving  a  lien  declared  and  enforced  upon 
the  premises  purchased  by  the  defendrtnt,  it  is  probable  that  the 
Statute  of  Frauds  would  not  have  been  pleaded  as  a  defense,  for  it 
is  manifest  that  it  would  not  deprive  a  court  of  equity  of  authority 
to  prevent  the  defendant  obtaining  an  unconscionable  advantage 
over  the  plaintiff.  If,  however,  the  Statute  of  Frauds  would  con- 
stitute a  defense  to  the  prayer  for  a  conveyance  by  the  defendant, 
but  not  to  the  prayer  for  the  other  relief,  the  plea  should  not  be  held 
bad  on  demurrer,  for  the  complaint  should  be  regarded  as  setting 
up  two  causes  of  action,  to  one  of  which  the  Statute  of  Frauds 
would  be  a  defense  and  was  properly  pleaded,  although  not  specifi- 
cally limited  thereto,  owing,  however,  to  the  plaintiff's  failure  to 
plead  the  facts  in  separate  counts.  Moreover,  I  am  of  opinion  that 
the  complaint  is  not  good  with  respect  to  the  demand  that  a  lien  be 
declared  in  favor  of  the  plaintiff  on  the  premises  purchased  by  the 
defendant.  The  plaintiff  merely  shows  that  the  defendant,  after 
the  contract  was  performed  in  part,  refused  further  performance. 
There  is  no  sufficient  allegation  of  fraud,  and  the  only  attempt  to 
allege  it  is  with  respect  to  the  defendant's  refusal  to  carry  out  the 
contract.  There  is  not  a  suggestion  that  he  practiced  anj'  fraud  or 
deception  on  the  plaintiff  in  inducing  the  making  of  the  contract. 
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The  defendant  did  not  agree  to  purcliase  the  premises  on  fore- 
closure for  tlie  benefit  of  the  plaintiff.  There  is  no  basis  in  the 
facts  alleged  for  declaring  that  the  plaintiff  has  an  intei-est  in  and 
lien  upon  the  premises  to  the  extent  of  $7,000  or  any  other  sum. 
Aside  from  the  contract,  the  defendant  had  a  right  to  purchase  the 
preinises  for  his  own  benefit.  If  they  are  to  \)q  deemed  to  have 
been  purchased  under  the  contract  by  reason  of  the  fact  that  the 
plaintiff  refrained  from  bidding  or  j)rocnring  others  to  bid,  then  the 
contract  contemplated  that  the  defendant  should  purchase  the 
premises,  not  for  the  ])laintiff,  but  for  himself.  It  would  seem  that 
the  remedy  of  the  plaintiff  would  be  a  motion  to  vacate  the  order 
confirming  the  referee's  report  of  sale,  or  an  action  to  cancel  the 
sale  upon  payment  of  the  amount  paid  by  the  defendant  and  interest 
thereon,  or  an  action  for  damages  for  fraud,  if  fraud  can  be  estab- 
lished ;  but  I  see  no  theory  upon  which,  on  tlie  facts  pleaded,  the 
plaintiff  can  be  decreed  to  have  a  lien  upon  the  premises  and  defend- 
ant be  charged  as  a  purchaser  for  plaintiff.  Inasmuch,  therefore, 
as  the  complaint  fails  to  state  a  cause  of  action  for  any  of  the  relief 
demanded,  the  demurrer  to  the  separate  defense  was  improperly 
sustained. 

It  follows  that  the  interlocutory  judgment  should  be  reversed, 
with  costs,  with  leave  to  plaintiff  to  withdraw  the  demurrer  upon 
payment  of  costs  of  the  appeal  and  costs  of  the  demurrer. 

Patterson,  P.  J.,  concurred. 

Houghton,  J.  (concurring) : 

I  concur  in  a  reversal  of  the  interlocutory  judgment  on  the 
ground  that  the  defendant  has  the  right  to  plead  the  Statute  of 
Frauds  as  affecting  the  relief  demanded  by  the  j)laintiff  in  respect 
to  the  contract  regarding  the  Xyack  ])roperty. 

I  do  not  concur  in  that  part  of  Mr.  Justice  Laugh lin's  opinion 
in  which  it  is  stated  that  the  plaintiff  is  entitled  to  no  relief  on  the 
facts  pleaded  respecting  the  purchase  at  foreclosure  siile  of  the  One 
Hundred  and  Twenty -eighth  street  property.  Upon  the  fact5  stated 
defendant  perpetrated  a  fraud  upon  plaintiff  for  which  he  is  entitled 
to  relief  in  equity. 


Clakkk,  J.,  concurred. 
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Inoraham,  J.  (conciirriiig) : 

I  concar  in  the  reversal  of  this  judgment  because  I  think  tliat 
the  defendant  had  the  riglit  to  plead  the  Statute  of  Frauds  uiid 
that  it  would  be  a  good  defense  to  an  action  based  upon  a  verbnl 
contract,  unless  the  plaintiff  could  prove  that  the  contract  had  been 
so  perfonned  on  his  part  as  would  make  it  a  fitiud  for  the  defend- 
ant to  be  permitted  to  escape  performance  on  his  part.  The  com- 
plaint simply  alleges  the  making  of  the  contract  and  does  not  allege 
whether  it  was  oral  or  in  writing.  The  complaint  also  alleges  facts 
which  the  plaintiff  claims  show  performance  of  the  contract  on  liis 
part.  As  the  Statute  of  Frauds  to  be  available  as  a  defense  must 
be  pleaded  if  the  defendant  did  not  plead  it  and  the  plaintiff  estab- 
lished the  making  of  a  verbal  contract  he  would  then  be  entitled  to 
enforce  it  although  he  failed  to  prove  performance.  The  allega- 
tions of  performance  on  the  plaintiff's  part  are  not  strictly  speaking 
a  part  of  his  cause  of  action,  but  an  allegation  of  facts  to  take  the 
case  out  of  the  Statute  of  Frauds  so  as  to  enable  him  to  recover 
without  proof  of  a  written  contract.  The  cause  of  action  was  upon 
his  alleged  contract  and  it  seems  to  me  that  it  is  always  proper  for 
a  defendant  to  allege  as  an  answer  that  a  contract  sued  on  was  not 
in  writing  'and,  therefore,  void  by  the  statute,  and  if  that  fact  is 
proved  the  question  is  then  presented  as  to  whether  performance  by 
the  plaintiff  or  any  other  fact  is  sufficient  to  take  the  case  out  of  the 
Statute  of  Frauds  and  justify  a  recovery  notwithstanding  the  failure 
to  comply  with  the  provisions  of  that  statute.  Any  other  rule 
would  subject  a  defendant  to  the  danger  of  being  deprived  of  the 
benefit  of  the  statute  by  the  plaintiff's  merely  inserting  in  his  com- 
plaint facts  which  would  tend  to  show  that  the  case  was  not  within 
the  statute  and  then  enable  him  to  recover  on  the  promise  without 
proof  of  those  facts. 

I,  therefore,  concur  in  the  reversal  of  this  judgment. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with 
costs,  with  leave  to  plaintiff  to  withdraw  demurrer  on  payment  of 
costs. 
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The  People  of  the  State  of  New  York  ex  rel.  Mark  Cross  Com- 
pany, Kespondent,  v.  John  F.  Ahearn,  as  President  of  the 
Borougli  of  Manhattan,  City  of  New  York,  Defendant,  Impleaded 
with  John  B.  Martin,  Warwick  Emile  Montgomery  and  Others, 
Appellants. 

First  Department,  March  18, 1908. 

Judicial  notice  —  mimicipal  ordinancea  —  mandamus  to  compel  removal 
of  obatructiona  in  atreet  —  estoppel  of  adjoining  owner  —  apecial  ix^ixxy 
—  ordinance  authorizing  atructure  —  construction  and  validity. 

The  court  will  not  take  Judicial  notice  of  municipal  ordinances. 

The  fact  that  an  abutting  owner  observed  in  silence  the  erection  by  the  adjoin- 
ing owner  of  a  structure  extending  into  the  street  and  constituting  a  nuisance, 
will  not  estop  him  from  demanding  its  removal. 

Such  a  structure  constitutes  a  nuisance  and  the  adjoining  owner  suffers  special 
damages  entitling  him  to  maintain  a  proceeding  to  compel  its  removal 

A  citizen  may  maintain  a  proceeding  by  mandamus  to  compel  public  officials  to 
perform  their  duty  and  remove  unlawful  obstructions  and  nuisances  in  public 
streets  without  being  specially  damaged. 

While  the  city  of  New  York  may  have  had  the  power  to  pass  the- ordinance  of 
1844,  extending  to  the  lot  owners  on  Fifth  avenue  the  privilege  of  inclosing  a 
court  fifteen  feet  wide  with  an  open  railing  in  front  of  their  lots,  for  the  pur- 
pose of  ornamenting  the  avenue,  such  ordinance  does  not  authorize  the  con- 
struction of  a  platform  in  place  of  such  court,  and  the  placing  of  a  boiler  and 
machinery  under  the  same  for  the  private  use  of  an  abutting  owner. 

The  public  officials  having  knowingly  acquiesced  in  the  erection  and  maintenanoe 
of  these  structures,  the  writ  of  mandamus  to  compel  their  removal  will  be 
withheld  a  sufficient  length  of  time  to  enable  the  abutting  owners  to  change 
the  location  of  the  engine,  boiler  and  machinery. 

Appeals  by  the  defendants,  John  B.  Martin  and  Warwick 
Einile  Montgomery  and  others,  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of 
December,  1907,  directing  that  a  peremptory  writ  of  mandamus 
issue  to  John  F.  Ahearn,  as  president  of  the  borough  of  Manhattan, 
city  of  New  York,  requiring  and  commanding  him  to  remove  oe^ 
tain  structures  within  the  line  of  Fifth  avenue  appurtenant  to  tlie 
building  known  as  No.  214  Fifth  avenue. 
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Harold  JL  CTCannor  [JVicholas  A.  Donnelly  with  on  the  brief], 
for  the  appellant  Martin. 

Joseph  H,  Choaie^  Jr.  [71  T.  Sherman  with  liim  on  the  brief], 
for  the  appellants  Warwick  Einile  Montgomery  and  others. 

James  A,  Deering^  for  the  respondent,  relator. 

Theodore  Connoly^  for  the  respondent  John  F.  Ahearn,  as 
president,  etc. 

Laughlin,  J. : 

The  relator  is  a  domestic  corporation  and  occupies  the  bnilding 
known  as  No.  210  Fifth  avenne,  under  a  lease  for  the  term  of 
twenty  years  from  the  Ist  day  of  May,  1903.  The  premises  have 
a  frontage  of  twenty-eight  feet  two  and  one-seventh  inclies  on  the 
westerly  side  of  Fifth  avenue,  commencing  fifty-six  feet  five  and 
one-seventh  inches  south  of  the  southerly  line  of  West  Twenty- 
sixtli  street.  The  building  on  the  premises  is  twelve  stories  in 
height  above  the  basement.  The  petitioner  is  engaged  in  the  sale  of 
specialties  in  high  grade  leather  goods  and  occupies  the  five  lower 
floors  of  the  building  for  the  purposes  of  its  business,  the  first  and 
second  floors  being  used  as  salesrooms,  and  the  third,  fourth  and 
fifth  as  stockrooms  and  offices.  The  floors  above  the  fifth  floor 
are  divided  and  fitted  up  into  apartments  and  are  sublet.  There 
are  two  entrances  to  the  building  from  Fifth  avenue,  one  at  the 
southerly  side  of  the  front,  to  the  salesrooms,  and  the  other  at  the 
northerly  side,  to  the  elevator  and  staire  leading  to  the  stockrooms 
and  apartments.  Between  these  two  entrances  is  a  show  window 
in  which  the  goods  of  the  petitioner  are  displayed.  Fifth  avenue 
was  laid  out  of  the  width  of  one  hundred  feet,  purauant  to  the  pro- 
visions of  chapter  115  of  the  Laws  of  1807,  and  the  city  subse- 
quently acquired  title  thereto  for  the  purpose  of  a  public  street.  It 
was  thereafter  opened  up  and  used  as  a  public  highway  and  is  still 
held  in  trust  for  such  purposes.  On  the  lot  lying  between  that 
occupied  by  the  petitioner  and  Twenty-sixth  street,  known  as  No. 
214  Fifth  avenue,  there  has  stood  for  many  years  a  five-story  brick 
building,  having  a  frontage  of  about  fifty-six  and  one-half  feet  on  the 
westerly  side  of  the  avenne.    The  easterly  faoe  of  the  front  wall  of 
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this  building  is  on  the  westerly  line  of  Fifth  avenue,  as  is  also  the 
face  of  the  front  wall  of  the  building  occupied  by  the  petitioner.  No 
permanent  obstruction  has  been  placed  in  the  avenue  in  front  of  the 
building  occupied  by  the  relator.  The  building  No.  214:  Fiftli 
avenue,  situate  at  the  southwesterly  corner  of  the  avenue  and  West 
Twenty-sixth  street,  was  erected  in  about  the  j^ear  1856,  and  from 
that  time  until  al)out  the  year  1901  it  was  occupied  by  Delmonico 
as  a  restaurant  and  was  known  as  the  "  Dulmonico  Building."  T!ic 
appellants,  other  than  Martin,  are  the  owners  of  the  building,  and  in 
or  about  the  year  1901  they  leased  it  to  jSfartin,  who  caused  certain 
alterations  to  be  made  and  has  since  used  it  as  a  restaurant  known 
as  the  "  Caf6  Martin."  During  the  occupancy  of  the  premises  bv 
Delmonico  there  was  a  courtyard  in  front  of  the  building  throughout 
its  entire  width  on  the  avenue,  extending  fifteen  feet  and  seven 
inches  into  the  avenue.  This  courtyard  was  inclosed  by  an  iron 
railing,  with  an  opening  or  gate  for  an  eutrance  from  Fifth  avenne 
and  with  ornamental  lamp  posts  on  the  line  of  the  railing  on  either 
side  of  the  entrance.  In  the  center  of  the  courtyard  there  was  a 
grass  plot  and  iron  stands  for  flowers  for  oruamental  purposes. 
This  courtyard  was  apparently  substantially  on  the  level  with  the 
sidewalk.  After  Martin  obtained  a  lease  of  the  premises  he  had  the 
railing,  lamp  posts  and  flower  staiids  removed,  and  excavated  the 
courtyard  and  placed  a  boiler  or  engine  or  other  pipes  and  machinery 
used  in  conducting  his  restaurant  in  that  part  of  the  street  formerly 
occupied  as  a  courtyard,  and  above  the  machinery  or  appliances  so 
placed  he  constructed  a  floor  or  platform  extending  into  Fifth 
avenue  fifteen  feet  seven  and  one-half  inches,  occupying  sub- 
stantially the  same  space  as  that  formerly  occupied  by  the  court- 
yard and  extending  into  West  Twenty-sixth  street  about  five  feet 
eight  and  three-quarter  inches,  and  southerly  to  within  al>ont 
fifteen  feet  of  the  southerly  line  of  the  premises,  with  a  cement  or 
tile  floor  from  one  foot  to  eighteen  inches  above  the  sidewalk,  and 
surrounded  on  the  northerly  end  and  easterly  side  by  a  stone  wall 
three  feet  four  inches  in  height,  surmounted  by  an  iron  railing  one 
foot  seven  and  one-half  inches  in  height,  and  an  iron  skeleton  frame 
extending  higher,  supporting  electric  lamps  and  evidently  for  the 
support  of  an  awning,  all  securely  fastened  to  the  wall.  The  former 
entrance  to  the  building  through  the  courtyard  was  near  the  Boath- 
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erly  line,  about,  if  not  precisely,  where  it  is  now,  but  it  does  not 
appear,  other  than  as  already  stated,  what  structure,  if  any,  was 
erected  in  the  avenue  to  form  the  entrance.  There  is  no  evidence 
that  there  was  a  stoop  or  steps  or  a  portico  witliin  tlie  lines  of  the 
avenue.  Martin  also  caused  to  be  constructed  a  portico  about  fif- 
teen feet  in  width,  extending  from  the  southerly  line  of  the  prem- 
ises to  the  structure  referred  to  as  a  floor  or  platform,  and  fifteen 
feet  seven  and  one-half  inches  into  tlie  avenue,  occupying  space 
formerly  occupied  by  the  courtyard.  On  the  southerly  side  of  the 
portico  a  soHd  stone  wall  three  feet  four  inches  in  height  was  con- 
structed, surmounted  by  an  ornamental  iron  miling.  The  roof  of- 
the  portico  is  of  iron  and  glass  and  is  about  eighteen  feet  above  the 
sidewalk,  and  is  supported  by  iron  columns  resting  on  the  exterior 
walls.  Along  the  iron  railing  on  the  inside  on  the  southerly  wall  of 
the  portico  and  on  the  exterior  wall  around  the  platform,  Martin 
caused  a  row  of  evergreen  shrubbery  to  be  placed,  and  he  uses  the 
platform  as  an  extension  of  his  restaurant  in  warm  weather,  it  being 
substantially  on  a  level  with  the  floor  of  the  restaurant  and  con- 
nected therewith  by  a  window  opening.  During  stormy  weather 
an  awning  is  swimg  over  the  platform  and  another  is  dropped  on 
the  southerly  line  of  the  portico  from  the  roof  thereof  to  the  wall. 
The  application  is  for  the  removal  of  these  permanent  structures 
wiiich  are  within  the  lines  of  Fifth  avenue.  The  appellants  were 
not  originally  made  parties  to  the  proceedings.  They  were  per- 
mitted to  come  in  on  their  own  motion.  The  respondent  Ahearn 
interposed  no  objection  to  the  granting  of  the  writ,  and  on  the 
appeal  he  submits  a  brief  requesting  that  the  order  be  affirmed.  It 
ap[)earing  that  the  respondent  Ahearn,  as  president  of  the  borough 
of  Manhattan,  has  "  cognizance  and  control,"  among  other  things, 
"of  the  removal  of  incumbrances"  from  the  public  streets  by 
virtue  of  the  provisions  of  section  383,  subdivision  6,  of  the  Greater 
Xew  York  charter  (Laws  of  1901,  chap.  4t)0,  as  amd.  by  Laws  of 
1907,  chap.  383),  and  he  having  raised  no  question  concerning  his 
authority  to  act  in  the  premises  without  the  direction  of  the  board 
of  aldermen,  we  do  not  deem  it  our  duty  to  inquire  as  to  the  techni- 
cal meaning  of  the  word  "  incumbrances  "  or  as  to  whether  it  is,  as 
here  used,  synonymous  with  obstructions  or  embraces  nuisances. 
H"or  in  the  circumstances  do  we  deem  it  our  duty  to  originate  an 
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inquiry  as  to  whether  a  risk  of  liability  for  damages  may  be  incurred 
by  the  public  official  or  by  tlie  city  in  executing  the  order  of  tlie 
court,  or  whether  he  should  be  compelled  to  take  that  risk.  Ordi- 
narily, there  is  an  advantage  in  equity  where  the  owner  or  occupant 
of  abutting  premises  may  be  required  to  abate  the  nuisance  or 
remove  the  obstruction  at  his  own  expense  arid  take  upon  himself 
the  risk  of  injury  to  the  building  from  which  the  unauthorized 
structure  is  to  be  severed  or  removed  ;  and  where  the  right  is  not 
entirely  clear,  both  the  city  and  private  individuals  should  be  left  to 
that  remedy. 

It  may  well  be  that  under  the  existing  ordinances  or  with  the 
consent  of  the  proper  local  authorities,  and  until  such  ordinances 
be  repealed  or  such  consent  be  revoked,  the  owners  and  occupants 
of  the  premises  have  the  right  to  erect  and  maintain  a  portico  or 
stoop  or  steps  within  the  stoop  line,  so  called,  in  the  avenue  as  an 
entrance  or  approach  to  the  building,  and  likewise  the  right,  sub- 
ject to  revocation,  to  construct  and  maintain  within  the  avenue  an 
areaway  within  the  stoop  lines  for  the  purposes  of  light  or  access 
to  the  cellar  or  basement  of  the  building,  for  those  are  uses  which 
may  be  properly  made  of  a  public  street  under  legislative  authority, 
upon  the  theory  that  the  abutting  owner,  in  the  exercise  of  his 
private  rights  as  the  owner  of  easements  for  light,  air  and  access, 
not  common  to  the  public,  may  be  permitted  such  privileges  until 
such  time  as  the  necessities  of  the  public  imperatively  require  that 
they  shall  be  withdrawn.  (Consol.  Act  [Laws  of  1882,  chap.  410], 
§  86,  subd.  3,  as  amd.  by  Laws  of  1887,  chap.  418;  T^ws  of  .1888, 
chap.  115;  Laws  of  1896,  chaps.  36,  718,  and  Laws  of  1897,  chap. 
311 ;  Id.  subds.  8, 17 ;  Greater  N.  Y.  Charter  [Laws  of  1897,  chap. 
378],  §  49,  subds.  7,  17,  as  amd.  by  Laws  of  1901,  chap.  466,  §49, 
subd.  7 ;  Id.  §  50,  as  amd.  by  Laws  of  1901,  chap.  466,  and  Laws 
of  1905,  chap.  629;  IToey  v.  Gllroj/,  129  N.  Y.  132 ;  Wonnser  v. 
Brown^  149  id.  163;  Deshong  v.  City  of  New  Tork^  176  id.  475; 
Jorgensen  v.  Squires^  144  id.  280  ;  Bahhage  v.  Powers^  130  id. 
281  ;  Broadhelt  v.  Loe^o^  15  App.  Div.  343  ;  affd.  on  opinion  below, 
162  N.  Y.  642.)  The  respondents  did  not  set  up  the  ordinances 
governing  the  construction  of  areaways,  porticos,  stoops  or  steps  in 
public  streets  in  connection  with  a  building  upon  abutting  premises, 
and,  therefore,  we  are  not  called  upon  to  decide  whether  any  i«rt 
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of  this  structure  might  liave  been  retained  as  authorized  by  some 
existing  ordinance  with  respect  to  the  construction  of  porticos, 
stoops  or  steps.  If  such  license  exists,  it  should  have  been  pleaded 
and  tlie  ordinance  should  have  been  set  up,  for  we  may  not  take 
judicial  notice  of  municipal  ordinances. 

The  learned  counsel  for  the  appellants  contends  that  this  pro- 
ceeding may  not  be  maintained  by  the  relator  for  the  reason  that  it 
should  be  deemed  estopped  and  does  not  show  special  damage. 
The  facts  present  no  element  of  estoppel.  The  relator  obtained 
its  lease  prior  to  the  erection  of  these  structures,  but  it  had  not 
taken  possession  thereunder.  If  the  structures  are  not  authorized 
by  law  they  are  a  public  nuisance  and  they  are  also  a  private  nui- 
sance to  anybody  specially  injured  tliereby  as  the  relator  manifestly 
is.  The  relator  was  not  consulted  wnth  respect  to  the  erection  of 
these  structures,  and  at  most  it  observed  their  construction  in 
silence.  This  presents  no  ground  of  estoppel.  The  structures,  if 
unlawful,  constitute  an  interference  with  the  relator's  easements 
aiid  no  Statute  of  Limitations  has  run,  for  a  grant  could  not  be  pre- 
sumed until  after  the  lapse  of  at  least  twenty  years.  Moreover,  if 
tlie  stnictures  are  unlawful,  it  is  not  essential  to  show  that  the  rela- 
tor is  specially  damaged,  for  any  citizen  has  the  right  to  institute 
a  proceeding  by  mandamus  to  compel  the  public  officials  to  per- 
form their  duty  of  removing  unlawful  incumbrances,  obstructions 
and  nuisances  from  the  public  streets.  {People  ex  rel.  Pumpyansky 
v.  Keating,  168  N.  Y.  390.) 

The  appellants  relied  in  opposing  the  motion  upon  a  certain  ordi- 
ance  authorizing  abutting  owners  to  inclose  part  of  the  avenue  for 
courtyard  purposes.  The  remaining  questions  to  be  considered  are 
as  to  whether  this  ordinance  is  valid,  and  if  so,  whether  it  authorized 
the  structures  sought  to  be  removed  by  this  proceeding.  In  1832 
an  ordinance  was  adopted  purporting  to  permit  the  proprietors  of 
lots  on  Fifth  avenue,  between  Sixth  and  Twenty-third  streets, 
"to  enclose  a  court  15  feet  wide  with  an  open  iron  railing  in  front 
of  their  lots  on  each  side  of  the  avenue,  the  gates  of  which  shall 
hang  inside,  and  shall  likewise  be  permitted  to  place  the  curbstone 
30  feet  from  the  line  of  the  avenue  on  each  side  leaving  a  40 
foot  carriageway  and  15  feet  for  court  and  15  feet  for  walks  on 
each  side,  provided,  however,  that  if  the  said  courte  shQulcJ  her^- 
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after  in  the  opiiiion  of  the  conmion  eoniicil  be  requii-ed  for  streets 
tliat  the  saiue  shall  be  thrown  open  for  streets."  In  1844  an  ordi- 
nance was  adopted  extending  this  privilege  to  the  owners  of  lots 
on  Fifth  avenne  between  Twenty -third  street  and  Forty-second 
street,  "subject  to  the  Siiine  rules  and  restrictions  as  have  been 
imposed  upon  the  owners  of  lots  on  the  same  avenue  south  of  Twenty- 
third  street  and  subject  also  to  such  other  regulations  as  the  com- 
mon council  may  deem  requisite  hereafter."  The  courtyard  in 
Fifth  avenue  in  front  of  the  building,  prior  to  the  occupancy  by 
Martin,  was  apparently  laid  out  and  established  in  accordance  with 
tlie  authority  which  the  common  council  attempted  to  confer  upon 
the  owners  by  this  ordinance.  The  plain  purpose  of  that  ordinance 
was  to  ornament  the  avenue,  not  merely  in  the  interests  of  the 
abutting  owners,  but  in  the  interests  of  the  pubHc.  It  was  within 
the  jurisdiction  of  the  common  council  to  say  Avhat  part  of  the 
street  should  be  used  as  a  carriageway,  to  establish  the  width 
and  location  of  sidewalks,  to  provide  for  planting  shade  trees,  the 
erection  of  hitching  posts,  stepping  stones,  hydrants,  lamp  posts 
and  other  structures  recognized  as  proper  to  be  erected  in  a  public 
street.  The  common  council,  therefore,  could  itself  have  provided 
that  the  outer  fifteen  feet  on  either  side  of  the  avenue  should  be 
graded  and  maintained  as  a  grass  plot,  with  flower  beds,  subject  to 
the  right  of  the  abutting  owners  to  have  reasonable  access  across  the 
same  to  and  from  their  premises.  Instead  of  doing  this  at  the 
expense  of  the  city,  it  was  provided  that  the  abutting  owners  might 
do  it,  and  evidently  with  a  view  to  keeping  the  public  from  walk- 
ing on  the  grass  and  injuring  the  flowers,  the  construction  of  au 
open  iron  railing  by  the  abutting  owner  was  deemed  proper. 
Although  the  construction  of  the  railing  in  effect  excluded  the  pub- 
lic from  the  use  of  the  part  of  the  avenue  thus  inclosed,  yet  the 
public  were  permitted  to  enjoy  the  ornamentation,  which  was 
designed  to  be  uniform.  A  grass  plot  fifteen  feet  in  widtli  on  eacli 
side  of  the  street  would  make  the  avenue  very  attractive  for  driving 
and  promen?ding.  The  common  council  doubtless  had  power  to 
protect  such  grass  plots  by  hnposing  a  fine  for  walking  thereon. 
Until  such  time  as  it  became  necessary  to  widen  the  carriageway, 
the  maintenance  of  such  grass  plots  was  unobjectionahlc.  If 
iuvftlid,  tho  invalidity  of  th^  ordinance  must  be  predicated  upon  the 
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erection  of  the  fence  and  a  construction  that  it  purported  to  author- 
ize the  enclosure  and  use  of  the  courtyard  for  private  purposes. 
If  the  ordinance  be  valid,  it  would  afford  no  justification  for  the 
structures  in  question,  which,  viewed  from  any  standpoint,  were 
erected  in  the  interests  of  the  appellants  as  private  owners  and 
occupants  of  the  abutting  premises  and  to  the  exclusion  of  the  pub- 
lic. The  structures  may  be  ornamental,  but  if  so,  the  object  and 
purpose  was  and  the  effect  is  to  attract  attention  to  the  restaurant. 
The  improvement  was  not  made  to  render  the  avenue  more  attract- 
ive. There  is  no  uniformity  between  those  structures  and  others 
in  the  vicinity,  and  there  is  nothing  to  indicate  tliat  they  were 
erected  or  are  maintained  in  the  interests  of  the  public.  In  appear- 
ance and  effect  they  constitute  an  appropriation  of  a  large  part  of 
the  public  avenup  for  private  purposes.  They  not  only  do  not  fall 
within  tlie  terms  of  the  license  contained  in  tlie  ordinance,  if  it  were 
valid,  but  they  are  unlawful  structures  which  it  was  beyond  the 
power  of  either  the  Legislature  or  the  common  council  to  authorize. 
{Ackennan  v.  True^  175  N.  Y.  353.)  It  has  frequently  been  held  at 
Special  Term  that  the  ordinance  was  invalid  to  authorize  what  it  pur- 
ported to  license  for  the  reason  that  in  effect  it  permits  abutting  own- 
el's  to  inclose  part  of  the  public  street  and  enjoy  the  same  as  their 
own  private  park  {Peojde  ex  rel,  O^IieiUy  v.  MayoVj  etc.y  59  How. 
Pr.  277 ;  £lf/  v.  Camjpbelly  Id.  337 ;  Lavrrence  v.  Mayor ^  etc.^  2 
Barb.  577 ;  City  of  New  York  v.  Knickerbocker  Trust  Co,^  52 
Misc.  Eep.  222),  but  inasmuch  as  the  ordinance,  if  valid,  would  not 
be  susceptible  of  a  construction  which  would  license  these  struc 
tures,  it  is  unnecessary  at  this  time  to  express  a  definite  opinion  with 
respect  to  the  validity  thereof. 

It  appeai-s  that  plans  of  these  structures  were  filed  with  and 
approved  by  the  building  department.  It  is  manifest  that  the  pub- 
lic officials  having  jurisdiction  in  the  premises  have  knowingly 
acquiesced  in  the  construction  and  maintenance  of  these  structures 
in  the  avenue.  It  is  common  knowledge  that  somewhat  similar 
structures  have  been  erected  and  suffered  to  remain  in  the  public 
streets.  Although  the  order  must  be  affirmed  the  facts  warrant 
the  court  in  withholding  the  writ  a  sufficient  length  of  time  to 
enable  appellants  to  change  the  location  of  engine,  boiler  pr 
mftclunQry  ^nd  to  voluntarily^  I'eraoyp  thQ  obstructiopsy 
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It  follows  that  the  order  shonld  be  modified  by  providing  that  the 
writ  shall  not  issue  until  sixty  days  after  the  entry  and  service  of 
the  order  as  modified  by  this  court,  and  as  so  modified  affirmed, 
without  costs. 

Patterson,  P.  J.,  Clarke  and  Houghton,  JJ.,  concurred. 

Ingraham,  J.  (concurring) : 

I  concur  in  the  i-esult  upon  the  ground  that  the  common  council 
has  no  power  to  permit  an  abutting  owner  to  encroach  ujwn  th9 
public  street  the  fee  of  which  is  held  by  the  municipality  in  trust 
for  tlie  public  without  express  authority  from  the  Legislature,  and 
the  Legislature  has  granted  no  such  express  authority  as  would  jus- 
tify the  ordinance  relied  on  to  sustain  this  encroachment.  I  think 
such  action  by  the  common  council  entirely  unauthorized  whatever 
its  object.  The  public  are  entitled  to  the  free  and  unrestricted  use 
of  the  streets  and  avenues  in  the  city  of  New  York  which  have 
been  acquired  by  the  city  and  are  held  in  trust  for  the  public  use, 
and  which  have  been  paid  for  by  abutting  owners  by  assessments 
imposed  by  operation  of  law  upon  the  theory  that  the  opening  of 
the  street  or  avenue  would  be  a  benefit  to  such  abutting  property. 
To  authorize  any  one  to  appropriate  the  streets  to  private  use  would 
be  an  appropriation  of  pr6perty  thus  acquired  and  in  whiclrall  the 
abutting  owners  have  an  interest,  and  certainly  would  require  express 
legislative  sanction. 

I  see  no  reason  that  justifies  the  court  in  postponing  the  issu- 
ance of  the  writ  until  sixty  days  after  the  determination  of  the 
appeal  by  the  Court  of  Appeals.  The  defendant  has  used  tins  pul> 
lie  property  for  many  years  without  valid  authority  and  I  think  it 
is  time  that  this  unauthorized  use  should  cease. 

I  jun,  therefore,  in  favor  of  aflirming  the  order  appealed  from. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmcti, 
without  costs.     Settle  order  on  notice. 
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Carbie  Boskowitz,  Appellant,  v.  Adolph  Boskowitz,  Respondent 

First  Department,  Marcli  20,  1908. 

Party  — bringing  in  defendant  —  section  820,  Code  Civil  Procedure  — 
coUuaive  claim  against  original  defendant. 

In  an  action  of  replevin  to  recover  household  goods  claimed  by  the* plaintiff  to 
have  been  given  to  her  by  her  husband  and  withheld  by  his  grantee,  the  defend- 
ant is  not  entitled  to  bring  in  as  a  party  defendant  a  third  person  in  possession 
of  some  of  the  property,  if  the  title  thereto  is  conceded  by  the  plaintiff.  Under 
the  circumstances  the  complaint  should  be  ordered  amended  so  as  to  omit  the 
property  to  which  pidntiff  reliquishes  her  claim. 

Bo,  too,  the  administrator  of  the  plaintiff's  husband  should  not  be  Joined  as  a 
party  defendant  where  there  is  no  evidence  that  he  made  any  claim  to  the 
property  in  suit  until  the  defendant  drew  his  attention  to  the  matter,  and  it 
appears  that  the  defeudant  collusively  instigated  the  claim  made  by  the  admin- 
istrator for  the  purpose  of  depriving  the  plaintiff  of  immediate  possession. 

Section  830  of  the  Code  of  Civil  Procedure  only  aui;horizes  the  substitution  of  a 
party  as  defendant,  or  the  bringing  in  of  an  additional  party  defendant,  where  a 
demand  has  been  made  without  collusion  upon  the  original  defendant  by  the 
parties  sought  to  be  substituted  or  brought  in  for  the  same  debt  or  property. 
A  defendant  who  by  collusion  induces  another  to  lay  claim  to  the  property  is 
not  entitled  to  have  him  brought  in  as  defendant. 

Although  the  defendant  grantee  withholding  the  property  was  also  the  attorney  at 
law  for  the  administrator  of  the  plaintiff's  husband,  he  cannot  Justify  his  refusal 
to  deliver  the  property  upon  the  ground  that  although  knowing, of  no  adverse 
claim,  he  deemed  it  his  professional  duty  to  inform  the  administrator  in  order 
to  see  if  he  wished  to  assert  a  claim  to  it. 

The  defendant  grantee  withholding  the  property  ciinnot  bring  in  the  donor's 
administrator  as  a  party  defendant  upon  the  theory  that  the  gift  was  void  as 
to  creditors  under  section  7  of  the  Personal  Property  Law  when  it  is  not  shown 
that  the  administrator  has  disaffirmed  the  transfer  and  there  is  no  evidence  that 
he  has  any  ground  upon  which  he  could  base  an  action  to  set  it  aside. 

Appeal  by  the  plaintiff,  Carrie  Boskowitz,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Terra  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  26th 
day  of  February,  1908,  granting  the  defendant's  motion  that  Jesse 
L.  Boskowitz,  as  admhiistrator,  etc.,  of  Ignatz  Boskowitz,  deceased, 
and  Florence  Boskowitz  be  joined  as  codefendants  with  the  original 
defendant,  Adolph  Boskowitz,  herein,  and  for  directions  with  respect 
to  the  claims  to  bo  asserted  herein  and  with  respect  to  the  possession, 
App.  Div.—  Vol  CXXIV,        54 
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during  the  pendency  of  the  action,  of  the  property  sought  to  be 
recovered  herein. 

Charles  Z.  Craig,  for  tlie  appellant. 

Harold  JVathaii  [Louis  S.  Lemj  with  him  on  the  brief],  for  the 
respondent. 

Charles  TI.  Studiny  for  Florence  Boskowitz. 

William  Victor  Goldberg,  for  Jesse  L.  Boskowitz,  as  adminis- 
trator, etc. 

Laugh  LIN,  J. : 

The  action  is  in  replevin,  to  recover  certain  personal  property 
consisting  of  household  goods,  furniture  and  furnishings.  All  of 
the  property  not  owned  by  plaintiff  was  formerly  owned  by  her 
Imsband,  Ignatz  Boskowitz.  On  the  7th  day  of  June,  1906,  it  was 
in  the  dwelling  house  on  premises  known  as  No.  32  West  Seventy- 
second  street  in  the  city  of  New  York  owned  by  him  which  were 
that  day  conveyed  by  him  and  his  wife  to  the  defendant.  Ignatz 
Boskowitz  and  his  wife,  who  is  the  plaintiff,  had  occupied  the 
premises  as  a  private  residence  for  many  years  and  continued  to 
reside  there  after  the  conveyance  and  until  the  thirteenth  day  of 
the  same  month,  when  they  sailed  for  Europe,  leaving  the  property 
in  question  in  the  house  with  the  consent  of  the  defend9.nt  who  was 
Ignatz's  brother.  Ignatz  Boskowitz  died  abroad  on  the  twenty- 
sixth  day  of  December  thereafter.  He,  however,  remained  a  resi- 
dent of  this  State  and  on  the  2d  day  of  February,  1907,  his  son 
Jesse  L.  Boskowitz  was  duly  appointed  administrator  of  his  estate 
by  the  Surrogate's  Court  of  the  county  of  New  York,  his  mother 
apparently  having  renounced  in  Iiis  favor.  It  is  conceded  that  on 
the  12th  day  of  June,  1906,  the  decedent  signed  and  addressed  a 
letter  to  the  plaintiff  purporting  to  make  her  a  present  of  all  of  the 
personal  property  so  left  in  the  house  No.  32  West  Seventy-second 
street  which  did  not  already  belong  to  her.  The  plaintiff  claims 
that  the  letter  was  delivered  to  her  and  that  she  thereby  acquired 
title  to  the  property.  The  defendant  makes  no  claim  to  any  of  the 
property,  excepting  one  painting,  entitled,  *'  Paying  Toll,"  by 
Myer  von  Bremen,  which  he  claims  was  given  to  him  by  the  dece- 
deut  on  the  gauiQ  day  thftt  the  letter  was  written  to  tb©  plamtiff  ]  but  to 
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says  that  he  has  no  knowledge  as  to  whether  the  letter  was  delivered 
to  the  plaintiff  and  he  also  asserts  that  certain  of  the  property 
hulongs  to  decedent's  daughter  Florence,  and  that  the  adniinistmtor 
of  the  estate  of  the  decedent  claims  the  rest.  The  defendant,  there- 
fore, prayed  for  an  order  permitting  him  to  litigate  the  question  as 
to  the  ownership  of  the  picture  and  bringing  in  Florence  Bos- 
kowitz  and  the  a(hniiiistrator,  and  for  directions  with  respect  to  the 
possession  of  the  pro])erty  pending  the  action. 

The  property  which  the  defendant  asserts  belongs  to  Florence 
Boskowitz  was  in  tlie  front  bedroom  on  the  third  floor,  which  for 
many  years  had  been  occupied  by  her.  It  appeal's  that  she  claimed 
title  to  this  property  by  gift  from  her  father,  and  on  the  15th  day 
of  June,  1900,  a  few  days  after  her  pai*ents  left  for  Europe,  she 
moved  it  out  as  her  own.  Her  ownership  thereof  is  now  conceded 
by  the  plaintiff  in  an  affidavit  presented  in  opposition  to  the  motion. 
There  was  no  necessity,  therefore,  of  bringing  Florence  in  as  a 
party  defendant.  She  has  the  property  and  plaintiff  waives  all 
claim  thereto  and  concedes  her  ownership.  The  court  should  have 
ordered  the  complaint  amended  so  as  to  omit  the  property  which 
Florence  removed. 

We  are  also  of  opinion  that  the  learned  court  erred  in  directing 
that  the  administrator  be  joined.  There  is  no  evidence  that  the 
administrator  asserted  to  the  defendant,  who  was  in  possession  of 
the  property,  any  claim  thereto  until  after  the  defendant  drew  the 
matter  to  his  attention.  On  the  record  before  us  the  defendant  is 
in  the  position  of  having  instigated  the  claim  made  by  the  adminis- 
trator, and  the  inference  is  fairly  w^arranted  that  the  claim  has  been 
presented  through  collusion  between  him  and  the  administrator  for 
the  purpose  of  depriving  the  plaintiff  of  the  immediate  possession 
of  the  property,  li  appears  that  plaintiff  duly  notified  the  defend- 
ant of  her  claim  to  the  ju'operty  under  the  letter  from  the  decedent 
bearing  date  the  12th  day  of  June,  1906,  and  he  at  first  fully 
acknowledged  her  right  and  title  and  promised  to  deliver  the  prop- 
erty to  her,  and  on  his  suggestion  she  indorsed  on  a  copy  of  the  . 
letter  an  authorization  to  him  to  deliver  the  property  to  the  Man- 
hattan Storage  Warehouse  ('()m])any.  The  defendant,  instead  of 
acting  upon  this  authority  and  keeping  his  promise,  apparently  pre- 
sented the  letter  to  the  administrator  who  thereafter  by  a  letter 
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addressed  to  the  defendant  under  date  of  February  13,  1907,  refer- 
ring to  the  demand  made  by  the  plaintiff  upon  the  defendant  pui^ 
suant  to  the  letter  of  Jnne  12,  1906,  asserted  a  bald  claim  to  the 
pro|)crty  without  denying  the  genuineness  of  the  letter  under  which 
the  plaintiff  claimed  or  its  delivery  to  her  or  stating  any  fact  tend- 
ing to  impeach  it,  and  thereupon  the  defendant  notified  the  plain- 
tiff that  he  declined  to  comply  with  her  demand  to  deliver  the 
l)roperty.  So  far  as  appears  no  claim  has  been  made  upon  the 
defendant  by  the  administrator  and  he  had  no  reason  to  doubt  the 
title  of  the  plaintiff.  It  does  not  even  appear  that  the  defendant 
asked  whether  the  letter  was  delivered  to  the  plaintiff  by  the  dece- 
dent or  for  any  evidence  on  that  point.  Section  820  of  the  Code  of 
Civil  Procedure  only  authorizes  the  substitution  of  a  party  as  defend- 
ant or  bringing  in  an  additional  party  defendant  where  a  demand 
has  been  made  upon  the  original  defendant  by  the  party  sought  to 
be  substituted  or  brought  in  for  the  same  debt  or  property  and  with- 
out collusion.  This  does  not  contemplate  that  a  defendant  shall  go 
about  looking  for  some  0:10  to  assert  a  claim  to  the  debt  or  property 
in  question,  but  was  intended  for  the  protection  of  a  defendant 
where  a  claim  is  apparently  asserted  against  him,  without  collusion 
with  him,  and  the  nature  of  the  claim  or  the  facts  presented  render 
it  hazardous  for  him  to  admit  the  plaintiff's  demand  and  part  with 
possession  of  the  property  and  tend  to  show  that  he  would  likely 
be  thereby  subjected  to  an  action  which  it  might  be  difficult  for 
him  to  defend.  {Crane  v.  McDonald^  118  N.  Y.  654;  Merchant 
V.  Northwestern  Life  Ins,  Co.^  57  App.  Div.  375  ;  llasherg  w 
Mosesy  81  id.  199  ;  Ilelene  v.  Corn  Exchange  Bankj  96  id.  392; 
Hoffman  House  v.  Manhattan  Storage  Co.y  74  id.  476.)  The 
defendant  is  not  materially  aided  by  the  fact  that  his  firm  were  the 
attorneys  and  counsel  for  the  administrator.  He  could  not  as  ati 
individual  having  possession  of  this  property  justify  his  refusal  to 
deliver  it  to  her  on  the  ground  that,  although  he  knew  of  no 
adverse  claim  to  the  property,  he  deemed  it  his  professional  duty  to 
inform  the  administrator  of  the  estate  to  see  if  he  wished  to  assert 
a  claim  against  it.  The  right  of  the  defendant  to  the  relief  author- 
ized by  section  820  of  the  Code  of  Civil  Procedure  could  not  in 
these  circumstances  be  affecto4  ^y  the  claim  thus  induced  on  the 
pjirt  of  the  administrator. 
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It  is  dairaed  that  this  property  is  worth  about  $35,000  and  tlmt 
the  estate  in  the  Imnds  of  tlie  administrator  is  insufficient  to  pay  the 
debts  of  the  decedent.  On  these  facts  it  is  contended  that  the  admin- 
istrator might  successfully  assort  tlmt  the  gift  was  void  as  to  the 
ci-editors  of  the  decedent  and  that  he  might,  under  section  7  of  the 
Personal  Property  I^w(Lawsof  1897,  chap.  417),  disaffirm  the  trans- 
fer upon  the  ground  that  it  was  void  because  it  rendered  the  estate 
of  the  decedent  insolvent.  It  is  possible  that  a  case  might  have 
been  presented  which  would  have  warranted  the  court  in  making 
the  order  on  that  theory,  but  there  is  no  evidence  that  the  adminis- 
trator has  attempted  to  disaffirm  the  transfer,  nor  is  there  any  evi- 
dence that  he  has  any  ground  for  such  action.  The  administrator 
is  the  plaintifiPs  son.  It  appears  that  the  relations  of  the  surviving 
members  of  this  family  have  not  been  and  are  not  harmonious  and 
that  there  has  been  and  continues  to  be  serious  friction  between 
them.  The  administrator  has  been  specially  antagonistic  to  plain- 
tiff, his  mother.  The  fair  inference  is  that  the  claim  of  the  admin- 
istrator would  not  have  been  asserted  if  it  had  not  been  instigated 
by  the  defendant,  and  that  it  has  been  asserted  without  any  facts 
to  warrant  him  in  claiming  the  property  as  part  of  the  estate  of  the 
decedent. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  motion  to  bring  in  the  adminis- 
trator of  Ignatz  Boskowitz  as  a  party  defendant  denied,  and  motion 
to  bring  in  Florence  Boskowitz  denied,  witliout  costs,  upon  the 
ground  that  it  appears  by  the  affidavit  of  the  plaintiff  read  in  oppo- 
sition to  the  motion  that  she  concedes  that  her  daughter  Florence 
owned  the  chattels  described  in  Schedule  A  annexed  to  the  com- 
plaint as  being  in  the  front  bedroom  on  the  third  floor,  viz.,  one 
chiffonnier,  one  table,  one  bed,  one  electric  lamp,  three  chairs  and 
three  pictures,  and  upon  the  trial  hereof  will  make  no  claim  against 
the  defendant  therefor,  or  for  the  value  thereof,  or  for  damage 
thereto. 

Inobaham,  Clabkb,  Houghton  and  Soott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motions  denied  as  stated  in  opinion. 
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Walter  A.  Ledbetter,  as  Receiver  of  H.  Mcnzesheimek  and  Sam 
Daubk,  Copartnei-s  Composing  tlie  Late  Finn  of  Munzesheimer& 
Daube,  Appellant,  v.  Kaufman  Mandell,  liespondent. 

First  Department,  March  20,  1908. 

Judgment  —  entry  on  docket  not  judgment  —  power  of  court  to  correct 
errors  —  conflict  of  laws —  power  of  foreign  court  to  entertain  cross 
bill  in  equity  —  constitutional  law  —  when  decree  on  cross  bill  binding 
here. 

An  erroneous  entry  upon  the  court  calendar  of  the  word  "  dismisseti "  not  made 
in  the  presence  of  the  court  nor  in  consequence  of  its  order  is  n(»t  effective  as  a 
final  judgment  dismissing  the  case  and  is  not  evidence  of  a  judgment  to  thnt 
effect. 

The  above  rule  obtains  in  the  Indian  Territory  in  which  the  laws  of  Arkansas 
are  made  applicable  by  statute,  and  the  Federal  court  in  that  Territory  has 
power  to  cure  such  error  by  ordering  it  stricken  from  the  docket. 

An  order  made  by  the  Federal  couit  in  the  Indian  Territory  granting  the  prayer 
of  a  complaint  in  equity  and  restraining  an  assignee  for  the  benefit  of  creditois 
from  selling  property  and  appointing  him  as  receiver  to  administer  the  8;mie 
under  order  of  the  court  is  not  such  final  order  ns  oust;S  the  court  of  jurisdic- 
tion to  entertain  a  cross  bill  by  said  receiver  seeking  to  compel  a  secured 
creditor  to  make  restitution  of  proceeds  of  a  sale  paid  over. 

A  cross  bill  in  a  suit  in  equity  is  authorized  in  the  Indian  Territory  and  the 
Federal  court  in  that  Territory  may  render  judgment  upon  the  cross  bill  with- 
out further  service  of  process. 

A  decision  of  said  court  granting  the  relief  demanded  in  a  cross  bill  to  a  suit 
in  equity  c  innot  be  attacked  collaterally  here  in  the  absence  of  statutes  or 
decisions  showing  that  the  court  lacked  jurisdiction  to  entertain  the  cross 
bill. 

An  order  of  the  Federal  court  in  the  Indian  Territory  sending  the  accounts  of  its 
receiver  to  a  master  in  chancery  and  ordering  the  receiver  to  distribute  the  asstts 
among  the  creditors  but  not  winding  up  the  estate  and  dischnrging  the  receiver 
is  not  a  final  order,  and  does  not  prevent  that  court  from  entertaining  a  cross 
bill  by  said  receiver  brought  to  compel  restitution  by  secured  creditors  who, 
by  fraud,  have  procured  a  distribution  to  them. 

As  the  courts  of  this  State  are  bound  to  give  full  faith  and  creilit  to  the  deter- 
mination of  the  foreign  decree  granting  the  prayer  of  said  cross  bill,  it  is  error 
to  dismiss  the  complaint  in  an  action  brought  upon  said  judgment. 

Appeal  by  the  plaintiff,  Walter  A.  Ledbetter,  as  receiver,  etc, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  tlie  county  of  New  York  on  the 
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28th  day  of  June,  1907,  upon  the  dismissal  of  the  complaint  by  direc- 
tion of  the  court  after  a  trial  at  the  New  York  Trial  Term,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  17th  day  of  June, 
1907,  granting  to  tlie  defendant  an  additional  allowance  in  an  action 
brought  upon  a  judgment  obtained  by  the  plaintiff  against  the 
defendant  in  tlie  United  States  Court  for  tlie  Southern  District  of 
the  Indian  Territory. 

Learned  Hand  of  counsel  \^G(ndd  cfe  Wilkiey  attorneys],  for  the 
appellant. 

David  Sandier  of  counsel  [Sandier  <&  Haas^  attorneys],  for  the 
respondent. 

Clarke,  J. : 

On  December  8,  1896,  there  was  filed  in  the  clerk's  office  of  the 
United  States  Court  for  the  Southern  District  of  the  Indian  Terri- 
tory a  complaint  in  equity  by  the  H.  B.  Cluflin  Company,  K.  Mandell 
&  Co.,  and  certain  other  persons,  plaintiffs,  against  11.  Munzesheimer 
and  Sam  Daube  and  W.  A.  Ledbetter,  defendants.  Tliat  bill  alleged 
that  in  November,  1896,  the  defendants  Munzesheimer  and  Daube 
executed  a  deed  of  assignment  under  the  laws  of  the  State  of 
Arkansas  in  force  and  operation  in  the  Indian  Territory,  in  which 
deed  the  plaintiffs  tlierein  were  named  as  creditors  and  are  all  pre- 
ferred creditors  to  a  large  amount.  The  plaintiffs  then  set  forth  the 
nature  of  the  stock  and  property  conveyed  by  said  deed  of  assign- 
ment and  alleged  that  the  defendant  Ledbetter,  acting  as  assignee 
under  the  trust  conferred  upon  him,  took  the  inventory  of  said  prop- 
erty and  filed  his  bond  and  oath  thereby  qualifying  as  assignee  \ 
"  that  by  the  terms  of  the  law  under  which  tlie  said  Ledbetter  acts  as 
assignee,  he  is  not  permitted  to  sell  the  said  property  at  retail,  nor 
to  keep  the  store  open  for  the  collection  of  debts  or  for  the  supply- 
ing of  customers  who  are  already  indebted  to  the  estate  with  other 
goods,  nor  is  he  permitted  to  sell  at  private  sale  any  of  the  real 
estate  or  other  property  of  said  estate,  nor  is  he  permitted  to  replen- 
ish the  stock  of  goods,  nor  to  sell  at  either  public  or  private  sale  of 
notes  and  accounts,  but  he  is  required  to  sell  within  120  days  and 
after  advertising  for  tliirty  days  the  real  and  personal  property 
belonging  to  the  said  estate  and  to  sell  only  for  cash."     The  bill 
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goes  on  to  set  up  the  facts  by  reason  of  wliicli  plaintiffs  allege  that 
to  sell  the  goods  as  required  by  law  within  120  days  and  at  public 
ontcry  wonld  be  in  effect  to  sacrifice  and  destroy  the  same  to  cred- 
itor and  thereby  prevent  the  payment  of  debts,  and  alleges  "  that 
unless  the  said  Ledbetter  is  restrained  from  selling  under  the  laws 
of  Arkansas,  as  an  assignee  of  said  estate,  ho  will  sell  the  property  as 
required  by  said  law,  which  will  result  as  heretofore  alleged  ; "  it  fur- 
ther alleges  that  Munzesheimer  &  Daube  are  insolvent  and  "  that  it  is 
for  the  best  interest  for  all  the  creditors  of  said  estate  preferred,  in 
said  deed  of  assignment,  that  the  said  Ledbetter  should  be,  by  order 
of  this  court,  relieved  of  the  requirement  and  necessity  of  act- 
ing under  tlie  said  deed  of  assignment  in  the  sale  of  said  property, 
and  should  be  restrained  from  selling  said  property  as  such  assignee, 
and  the  said  Ledbetter,  who  is  a  lawyer  actively  engaged  in  the 
practice  of  his  profession,  but  knows  nothing  of  the  mercantile 
business,  together  with  an  experienced  merchant,  who  thoroughly 
understands  the  details  of  such  business,  should  in  the  judgment  of 
the  creditors,  be  appointed  joint  receivers  for  all  the  property  of  said 
estate  *  *  *  that  may  have  passed  by  virtue  of  the  deed  of 
assignment;"  wherefore  plaintiffs  prayed  "for  the  restraining 
order  herein  suggested  and  for  an  order  appointing  two  joint  receiv- 
ers of  said  estate,  requiring  of  them  sufficient  bond  to  protect  the 
rights  of  all  parties,  and  to  render  said  estate  safe,  also  giving  to 
them  broad  and  comprehensive  power  in  the  management  and  con- 
trol of  the  property  of  said  estate  and  in  the  protection  of  the  ^me, 
with  such  restrictions  and  requirements  as  the  court  may  see  proper 
to  require,  but  in  any  event  relieving  the  said  Ledbetter  of  his 
duties  and  responsibilities  as  assignee  under  the  deed  of  assignment 
requiring  the  proceeds  to  be  paid  as  named  in  said  instrument 
except  when  otherwise  ordered  by  this  court,"  and  "  for  such  other 
relief,  general  and  special,  as  may  be  necessary  in  the  premises." 

Munzesheimer  &  Daube,  and  Ledbetter,  assignee  of  said  firm, 
interposed  an  answer,  waived  the  issuance  of  service,  entered  their 
appearance  and  admitted  the  allegations  of  the  bill.  Thereupon 
the  court  made  an  order  on  the  8th  of  December,  1896,  filed  on  the 
ninth,  "  That  the  said  W.  A.  Ledbetter,  as  assignee,  is  hereby 
enjoined  and  restrained  from  selling  any  of  the  property  conveyed 
to  him  under  and  by  virtue  of  said  deed  of  assignment  as  therein 
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provided,  and  said  W.  A.  Ledbetter  is  hereby  appointed  receiver  to 
take  possession  of,  manage,  control  and  dispose  of  all  of  said  prop- 
erty conveyed  to  liira,  as  such  assignee,  and  the  is 
appointed  co-receiver  to  act  in  connection  with  the  said  W.  A.  Led- 
better in  accordance  with  the  provisions  of  tins  order  as  liereinaftcr 
set  forth."  It  was  furtJier  provided  that  upon  the  execution  and 
iiling  of  the  oath  and  bond  required  by  law  in  the  sum  of  $50,000, 
by  tlie  said  Ledbetter,  "the  title  to  all  the  lands,  tenements,  goods, 
chattels,  funds,  assets,  moneys,  credits,  choses  in  action,  rights  and 
interest  of  every  kind,  name  and  nature,  either  in  law  or  equity, 
or  any  part  thereof  belonging  to  same  as  conveyed  in  said  deed  of 
assignment,  shall  be  vested  in  said  W.  A.  Ledbetter  and  he  shall 
take  possession  of  said  property  and  shall  from  thence  forward 
until  further  ordei*s  of  this  court,  or  the  judge  thereof ,  have  full 
possession,  custody  and  control  thereof,  and  shall  be  vested  with  the 
title  so  far  as  it  shall  be  necessary  to  collect  the  debts  and  preserve 
the  assets  and  the  property  for  the  benefit  of  creditors  named  in 
said  deed  of  assignment."  There  were  directions  as  to  what  he 
sliould  do  in  managing  and  disposing  of  the  estate  for  the  best 
prices  lie  could  obtain.  It  was  further  ordered  "  that  the  proceeds 
realized  from  the  sale  of  any  of  said  property,  and  from  the  collec- 
tions on  notes  and  accounts  and  other  evidences  of  debt,  shall  be 
placed  to  the  credit  of  W.  A.  Ledbetter,  receiver,  and  shall  be 
subject  only  to  his  check." 

^  The  first  object  of  the  suit  had  been  accomplished  upon  the  entry  of 
this  order.  Ledbetter,  as  assignee,  had  been  disposed  of.  The  duties 
and  obligations  imposed  upon  him  by  law  as  assignee,  which,  in  the 
view  of  the  plaintiffs,  would  have  been  disastrous  to  their  interests, 
had  been  wiped  out.  Instead  of  the  estate  being  wound  up  under 
the  Assignment  Law  of  the  State  of  Arkansas,*  which  by  the  Acts 
of  Congress  (U.  S.  Laws  of  1890,  chap.  182,  §  31 ;  26  U.  S.  Stat. 
at  Large,  94,  §  31)  had  been  extended  to  the  Indian  Territory,  it 
was  to  be  administered  by  a  receiver  appointed  by  the  court.  By 
the  acts  of  the  plaintiffs  the  estate  had  been  brought  into  court, 
there  to  be  administered  and  distributed. 


♦See  Mnnsfleld's  Digest  Stat.  Ark.  219,  chap.  8.  See.  also,  Sandels  &  Hili's 
Digest  Stat.  Ark.  277,  chap  8,  and  Kirby's  Digest  Stat.  Ark.  255,  chap.  8. 
—  [Rep. 
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On  the  24th  of  February,  1897,  an  order,  was  entered  which  pro- 
vided that  "  it  having  been  made  to  appear  to  the  court  tliat  W.  A. 
Ledbetter,  receiver,  has  sold  and  disposed  of  all  the  property  and 
effects  on  his  hands  as  such  receiver,  belonging  to  the  estate  [of] 
Munzeshenner  &  Daube,  and  that  he  has  now  in  his  hands  funds 
which  ought  to  be  distributed  among  the  creditors  of  the  estate, 
*  *  *  the  said  W.  A.  Ledbetter,  as  sucli  receiver,  is  hereby 
ordered  and  directed  to  file  in  this  court  a  full  and  complete  rejwrt 
and  statement  exhibiting  his  dealings  witli  said  estate,  showing  the 
amount  of  money  received  by  him  and  the  disbursements  made  by 
liim.  And  W.  IL  L.  Campbell,  the  master  in  chancery  of  this  court, 
is  hereby  ordered  and  directed  to  examine  said  report  of  W.  A. 
Ledbetter,  receiver,  and  reix>rt  to  this  court  as  soon  as  practicable 
his  conclusion  as  to  whether  or  not  said  report  is  in  all  things  cori-ect. 
Said  W,  A.  Ledbetter,  as  such  receiver,  is  hereby  ordered  and 
directed  to  disburse  among  the  creditors  of  said  estate  all  funds  in 
his  hands  as  such  receiver,  according  to  the  terms  of  the  deed  of 
assignment  executed  to  him  by  Munzesheimer  &  Daube  on  the 
9th  day  of  November,  1896,  but  the  said  *  *  *  i-eceiver  is 
hereby  ordered  and  directed  to  reserve  sufficient  funds  in  his  hands 
to  pay  the  commission  to  which  he  is  entitled,  and  all  other  expenses 
incurred  in  the  management  and  control  of  said  estate  as  assignee 
and  receiver." 

After  the  entry  of  this  order  the  docket  shows  the  following 
entries:  On  the  10th  of  March,  1897,  ''petition  for  allowance 
of  certain  claims  filed;"  on  the  30th  of  Apiil,  1897,  '* protest 
against  same  filed;"  on  the  3d  of  February,  1899,  "dismisseil." 
Thereafter,  on  July  31,  1899,  Ledbetter,  as  receiver,  filed  what 
is  denominated  his  cross-complaint  against  K.  Mandell  &  Co., 
plaintiffs  in  the  original  equity  suit,  and  on  the  5th  of  Sep- 
tember, 1899,  filed  his  first  amended  cross-bill  in  lieu  of  his  first 
cross-bill,  in  which  he  sets  up  the  proceedings  had,  the  order 
made,  and  the  receipt  by  him,  in  compliance  with  the  order  of  the 
court,  of  the  property  which  realized  about  $48,000,  which  paid 
said  creditors,  after  deducting  expenses,  about  sixty-five  cents 
on  the  dollar ;  that  in  order  to  obtain  the  appointment  of  the 
said  receiver,  said  K.  Mandell  &  Co.  represented  in  their  petition 
that  said  firm  of  ^lunzesheiuier  &  Daube  were  indebted  to  them  in 
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about  the  sum  of  $7,500  and  that  they  were  sureties  upon  the  notes 
of  said  firm  in  the  sum  of  $3,515.26  to  Sinsheimer,  Levinson  & 
Oo. ;  that  they  had  been  compelled  to  take  up  and  pay  off  said 
notes,  and  were  entitled  to  receive  the  dividends  due  to  the  said 
Sinsheimer,  Levinson  &  Co.  under  tlie  said  deed  of  assignment; 
that  in  order  to  obtain  the  payment  of  said  indebtedness,  tlie  said 
K.  Mundell  &  Co.  made .  affidavit  proving  said  claim  against  the 
estate ;  that  they  averred  in  said  affidavit  that  they  did  not  hold  any 
collateral  or  other  security,  and  that  by  means  of  said  affidavit,  and 
balieving  the  same  to  be  true,  the  petitioner  was  induced  to  pay  K. 
Mandell  &  Co.  the  sum  of  $6,609 ;  that  in  truth  and  in  fact  K. 
M mdell  &  Co.  did  hold  at  the  time  of  making  said  affidavit  and 
said  deed  of  assignment  and  at  all  times  since,  up  to  and  including 
the  time  of  the  payment  of  said  indebtedness,  collateral  security  in 
t'le  form  of  notes  given  to  Munzesheimer  &  Daube  by  solvent 
l>eople,  which  collateral  pledged  to  the  said  K.  Mandell  &  Co. 
exceeded  in  actual  cash  value  $16,736.71  ;  that  since  the  time  of  the 
execution  of  said  affidavit  by  K.  Mandell  he  has  collected  a  large 
amount  upon  the  aforesaid  collateral,  the  exact  amount  of  which 
the  petitioner  is  unable  to  state,  and  the  said  K.  Mandell  is  noti- 
fied to  make  and  file  in  this  cause  a  full  and  complete  statement 
thereof  showing  the  amouTit  collected  and  uncollected ;  that  in 
addition  to  the  above  security  K.  Mandell  &  Co.  holds  as  collateral 
for  said  indebtedness  mortgages  upon  certain  real  estate  situated  in 
the  city  of  New  York,  and  the  said  Mandell  &  Co.  are  notified  to 
produce  said  mortgages  on  the  hearing  of  this  cause.  He  is  nho 
notified  to  produce  any  and  all  other  securities  held  by  him  to  pro- 
tect him  against  liability  from  said  Munzesheimer  &  Daube,  as  well 
as  to  secure  him  in  the  payment  of  all  sums  due  him  from  said 
Munzesheimer  &  Daube.  The  said  K.  Mandell  is  notified  to  pro- 
duce upon  the  trial  a  full  and  accurate  statement  showing  all  his 
accounts  and  transactions  with  the  said  Munzesheimer  &  Daube,  <  r 
either  or  both  of  them,  at  the  time  of  the  execution  of  the  assign- 
ment aforesaid,  at  the  time  of  the  execution  of  the  affidavit  by  K. 
Mandell  as  aforesaid,  and  at  the  time  of  the  trial  of  this  cause.  The 
petition  further  alleged  that  said  K.  Mandell  &  Co.  were  entitled  to 
collect  nothing  from  the  petitioner  at  the  time  the  dividends  were 
paid  to  them  ;  that  at  the  time  he  was  informed  of  and  discovered 
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tlio  falsity  of  the  affidavit  aforesaid,  and  the  facts  set  forth,  to 
wit,  on  the  1st  day  of  June,  1899,  the  petitioner  had  in  his  hands 
money  due  the  said  K.  Mandell  &  Co.  in  abont  the  sain  of  $1,755, 
and  that  a  knowledge  of  these  facts  had  also  come  to  some  of  tl)e 
creditors  of  the  said  Munzesheimer  &  Daube,  who  were  entitled  to 
participate  in  the  dividends  arising  from  the  funds  in  the  hands  of 
the  petitioner,  as  receiver,  and  the  petitioner  was  required  and  noti- 
fied by  said  creditors  not  to  pay  to  said  Mandell  &  Co.  any  of  tlie 
funds  held  by  him  and  belonging  to  said  K.  Mandell  &  Co.,  and 
was  furthermore  required  by  said  creditore  to  appropriate  the  said 
funds  to  the  reimbursement,  in  so  far  as  the  same  would  go,  of  the 
dividends  paid  by  the  petitioner  to  said  Mandell  <&  Co.  on  account 
of  their  claims  against  the  funds  and  property  in  the  hands  of  the 
petitioner  as  receiver. 

He  further  alleges  that  by  reason  of  the  premises,  he  is  entitled 
to  have  refunded  to  him  by  Mandell  &  Co.  the  money  so  collected 
by  them  from  him  and  to  have  the  same  restored  to  the  trust  fund 
in  his  hands  in  order  that  the  same  may  be  appropriated  under  the 
terms  of  the  assignment  and  orders  of  the  court,  to  the  payment  of 
the  claims  justly  due  to  creditor  of  said  Munzesheimer  &  Daube. 
He  further  alleges  that  there  is  yet  due  to  creditors  preferred  by 
the  said  assignment  the  sum  of  $35,000,  and  that  with  the  exception 
of  the  funds  held  by  Mandell  &  Co.,  there  is  practically  nothing 
with  which  to  pay  them,  the  said  Munzesheimer  &  Daube  being 
wholly  insolvent,  and  he  asked  judgment  that  he  l>e  permitted  to 
appropriate  the  $1,750  in  his  possession  belonging  to  K.  Mandell  & 
Co.  in  part  satisfaction  and  reimbursement  of  said  sum  of  $6,609  so 
wrongfully  and  fraudulently  collected  by  Mandell,  and  have  judg- 
ment for  the  money  paid  in  order  that  he  may  restore  the  same  to 
the  trust  funds  in  his  hands,  and  pay  it  oat  legally  to  the  persons 
entitled  thereto  under  the  Drders  of  the  court ;  that  K.  Mandell  & 
Co.  be  required  to  discover  to  the  court  what  other  property  and 
moneys  or  other  things  and  choses  in  action  he  has  in  his  possession 
and  in  his  control  belonging  to  said  Munzesheimer  &  Daube,  and 
which,  under  the  terms  of  the  deed  of  assignment  and  the  orders  of 
the  court  appointing  the  petitioner  receiver,  pass  to  the  petitioner 
in  trust  for  distribution,  and  that  the  said  Mandell  &  Co.  be  required 
to  surrender  up  to  the  petitioner  al)  such  property. 
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On  Jnne<5,  1900,  a  judgment  was  entered  as  follows:  "  And  this 
canse  came  on  to  be  heard  on  the  amended  cross  bill  of  W.  A.  Led- 
better,  assignee  and  receiver  of  Mnnzesheimer  &  Danbe,  herein 
filed  on  the  5th  day  of  September,  1899,  against  K.  Mandell,  doing 
business  under  the  trade  name  of  K.  Mandell  &  Co.,  one  of  the  plain- 
tiflfs  in  this  cause,  and  it  appearing  to  the  court  that  on  the  3rd  day 
of  Febry.,  1899,  the  clerk  of  this  court,  through  mistake  and  inadver- 
tence and  without  any  order  of  the  court  to  that  effect,  but  on 
account  of  a  confusion  of  the  number  of  this  case  with  the  numbers 
of  a  list  of  cases,  which  had  been  ordered  stricken  from  the  docket, 
wrote  opposite  this  case  on  the  minutes  of  the  court,  the  word  *  Dis- 
missed,' it  is  ordered  that  the  said  entry,  be  and  the  same  is  hereby 
annulled,  lield  for  naught,  and  expunged  from  the  minutes  of  the 
court  because  of  the  facts  aforesaid ;  and  it  appearing  to  the  court 
that  the  said  K.  Mandell  has  been  personally  served  with  a  copy  of 
the  original  cross  bill  of  the  said  W.  A.  Ledbetter,  and  has  had  ample 
time  and  notice  to  appear  and  make  answer  unto  the  same  and  has 
failed  to  do  so,  the  court  is  now  here  of  the  opinion,  that  the  mate- 
rial allegations  of  said  cross  bill  as  amended  should  be,  and  the  same 
are  hereby  taken  for  confessed  as  against  the  said  K.  Mandell ;  and 
it  is  ordered  .and  decreed  that  the  said  W.  A.  Ledbetter,  receiver 
of  the  property  and  eflfects  of  the  said  Mnnzesheimer  &  Daube,  in 
the  custody  of  the  court,  in  this  cause  do  have  and  recover  of  and 
from  the  said  K.  Mandell  the  sum  of  Seven  thousand  seven  hundred 
and  ninety-two  dollars,  which  he  will  distribute  and  pay  out  to  the 
parties  entitled  thereto  under  the  orders  of  this  court  in  this  cause." 

It  is  upon  said  judgment  that  this  suit  is  brought.  The  com- 
plaint was  dismissed  upon  ^he  trial  because  it  was  conceded  that 
the  so-called  cross-complaint  was  filed  at  a  term  subsequent  to  the 
date  on  which  the  word  "  Dismissed  "  appeared  on  the  docket,  the 
ground  being  that  the  entry. of  that  word  upon  the  docket  or  cal- 
endar was  equivalent  to  a  final  order  dismissing  the  original  action, 
and  that  having  been  dismissed  it  could  not  be  revived  by  the  sub- 
sequent filing  of  a  cross-bill  against  one  of  the  plaintiffs,  and  that 
plaintiff  could  not  be  again  brought  into  the  court  in  which  he 
had  originally  brought  himself  without  the  issuance  and  service  of 
process  upon  him. 

If  that  litigation  had  ceased,  Mandell  was  out  of  court  and  the 
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judgment  would  have  had  no  validity  unless  he  had  been  personally 
served  or  voluntarily  appeared. 

An  erroneous  entry  upon  a  calendar  of  the  word  "  dismissed," 
not  made  in  the  presence  of  the  court,  and  not  in  conseqaence  of 
its  order,  is  not  to  be  taken  as  a  final  judgment  dismissing  the  case. 
There  is  no  evidence  in  this  record  to  show  that  a  judgment  was 
actually  entered  dismissing  the  action ;  the  entry  upon  the  docket 
is  no  evidence  of  such  a  judgment. 

In  Baker  v.  Khigsland  (10  Paige,  366)  proceedings  were  insti- 
tuted by  a  creditor  of  a  decedent  to  enforce  the  payment  of  his  clahn 
against  the  estate.  The  indebtedness  was  denied  by  the  executors. 
The  only  evidence  which  the  creditor  produced  before  the  surro- 
gate to  prove  the  existence  of  his  debt  was  a  copy  from  the  Supreme 
Court  clerk's  office  of  the  docket  of  a  judgment  against  the  executors 
of  the  decedent.  Upon  appeal  the  court  said :  "  If  the  judgment 
against  the  personal  representatives  of  the  decedent  had  been  even 
primafacie  Y>roof  of  the  original  indebtedness  the  copy  of  the  docket 
of  the  judgment  in  the  Supreme  Court  was  not  legal  evidence  that 
any  such  judgment  had  been  recovered.  Since  the  act  of  1840* 
took  effect,  no  docket  of  a  judgment  subsequently  recovered  in  the 
Supreme  Court  is  valid  for  any  purpose,  unless  it  is  entered  in  the 
county  clerk's  office.  And  the  copy  of  the  docket  never  was  legal 
evidence  to  prove  the  existence  of  a  judgment  except  in  some 
special  cases  provided  for  by  statute.  The  record  of  the  judgment, 
or  a  sworn  or  exempHHed  copy  thereof,  must  be  produced."  That 
case  was  cited  and  followed  in  Hdndly  v.  Oreene  (15  Barb.  601). 

In  Schenectady  <j&  Saratoga  Planh  Road  Co.  v.  Thatcher  (6 
How.  Pr.  226)  the  court  said  :  "  The  statutef  requires  him  (the  clerk) 
'immediately  after  entering  the  judgment,'  to  proceed  to  make  up 
the  roll,  and  among  the  papers  necessary  to  constitute  a  complete 
judgment  roll  is  '  a  copy  of  the  judgment,'  that  is  a  copy  of  the 
entry  of  the  judgment  made  by  the  clerk  in  the  judgment  book. 
Such  entry  in  the  judgment  book  and  copy  in  the  roll  is  the  only 
record  evidence  that  judgment  has  been  perfected." 

In  Forsyth  v.  Campbell  (15  Hun,  235)  plaintiff  attempted  to 
prove  the  existence  of  a  judgment  by  producing  a  certified  copy  of 

*  Sec  Laws  of  1840.  chap.  386.  §  25  ei  seq.—  [Rep. 
t  See  Code  Proc.  §  279.  et  seq,—  [Rep. 
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an  order  for  judgment  made  by  t!ie  court.  Appellant  argued  that 
since  the  statute  required  that  the  clerk  should  enter  judgment 
upon  such  an  order,  it  should  be  presumed  that  the  clerk  performed 
his  duty,  in  the  absence  of  evidence  to  the  contrary.  The  court 
refused  to  adopt  this  suggestion  and  held  that  there  was  not  sufficient 
l)roof  of  the  judgment.  • 

In  the  following  cases  it  was  held  that  no  appeal  could  be  taken 
from  an  order  directing  judgment  until  the  judgment  had  been 
actually  entered  by  the  clerk.  {Knapp  v.  Roche^  82  N.  Y.  366; 
Steoens  v.  Central  NaL  Banli,  162  id.  253.) 

In  LentUhon  v.  City  of  New  York  (3  Sandf.  721)  it  was  held 
that  an  entry  made  by  the  clerk  by  the  direction  of  the  court,  on 
receivitig  a  verdict,  of  the  judgment  to  be  rendered  thereon  is  not 
the  judgment  itself,  and  not  until  the  clerk  had  entered  the  judgment 
in  the  judgment  book  was  the  judgment  complete. 

The  statutes  of  Arkansas  contain  pfovisions  for  the  entry  of  a 
judgment  in  a  judgment  book  which  are  similar  to  the  requirements 
of  our  Code  of  Civil  Procedure  (§  1236  et  seq.\  and  it  would  seem, 
therefore,  that  the  rule  established  by  the  above  decisions  should 
apply. 

Mansfield's  Digest  of  the  Statutes  of  Arkansas  provides:  "Sec. 
3918.  The  clerk  must  keep  among  the  records  of  the  court  a  book 
to  be  called  the  'judgment  book,'  and  in  entering  judgments  or 
decrees  therein  shall  leave  a  space  or  margin  on  the  record  in  which 
to  enter  a  memorandum  of  the  satisfaction  or  setting  aside  of  any  such 
judgment  or  decree.  *  *  *  Sec.  3950.  All  judgments  and  decrees, 
whether  rendered  by  the  court  or  by  confession,  shall  be  entered  by 
tlie  clerk  in  the '  judgment  book '  in  the  order  of  their  date.  *  *  * 
Sec.  3952.  He  shall,  immediately  after  the  rendition  of  any  judg- 
ment or  decree,  enter  the  same  in  the  judgment  book,  in  which 
shall  be  alphabetically  cross-indexed  all  the  judgments  of  the  court, 
according  to  the  surnames  of  the  plaintiff  and  defendant ;    *    *    *." 

Kespondent  cites  two  Massachusetts  cases  holding  that  a  docket 
entry  is  sufficient  evidence  of  a  judgment.  As  under  the  practice 
in  that  Commonwealth  the  docket  entry  seems  to  be  final  judgment 
those  cases  do  not  affect  the  case  as  here  presented.  It  cannot  be 
that  a  court  may  not  cure  an  error  of  its  clerk.  That  having  been 
done,  the  erroneous  entry  is  as  if  it  had  never  been  made. 
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It  is  claimed  that  the  order  of  the  court  granting  the  prayer  of  tlie 
original  bill  of  complaint  and  appointing  Ledbetter  receiver  was  the 
final  order  in  the  case,  wliich,  having  been  entered,  ousted  the  court 
of  jurisdiction  over  Mandell.  I  do  not  think  so.  The  purpose  of 
tliat  proceeding  was  to  bring  this  estate  into  court,  to  have  it  under 
the  control  of  the  court,  to  be  disposed  of  by  the  court  in  the 
interests  and  for  the  benefit  of  the  complainants  and  the  other 
creditors.  Having  obtained  that  relief,  the  plaintiffs  were  still  in 
court  for  the  purix)se  of  the  administration  of  the  estate,  and  were 
and  continued  to  be  parties,  had  fights  in  court  and  duties  to  the 
court,  and  continued  tliere  so  long  as  the  estate  was  open  and  the 
receiver  was  acting  under  the  order  of  the  court  which  they  had 
obtained. 

Respondent  contends  that  the  cross-complaint  was  a  document 
unknown  and  unauthorized  under  the  laws  of  the  State  of  Arkansas, 
and  hence  was  a  nullity  at  any  stage  of  the  proceedings.  He  refers 
to  various  sections  of  the  Code  of  Arkansas  bearing  on  the  subject 
of  pleadings,  none  of  which  provides  for  the  service  of  a  cross- 
complaint  and  concludes  from  that  fact  that  a  cross-complaint  is 
unauthorized.  It  seems  to  me  that  the  following  cases  show  that 
a  cross-complaint  or  cross-bill  is  not  unknown  to  equity  practice  in 
the  State  of  Arkansas. 

Pillow  V.  Sentelle  (49  Ark.  430)  was  an  action  to  foreclose  a 
mortgage,  the  widow  and  heira  of  the  mortgagor  being  joined  as 
defendants.  To  this  action  the  widow  answered  and  filed  a  cross- 
complaint  in  which  she  alleged  that  she  held  a  lien  on  the  mort- 
gaged property  by  virtue  of  the  mortgage  to  secure  the  payment  of 
certain  notes  given  by  the  mortgagee  to  her  as  security  for  a  loan 
and  asking  that  in  a  foreclosuro  of  the  mortgage  this  Hen  of  hers  lie 
satisfied.  She  made  the  plaintiff  and  her  codefendants  in  the 
original  complaint  defendants  to  her  cross-bill,  but  did  not  have 
new  process  served  upon  any  of  them.  The  court  there  held  that 
as  the  codefendants  did  not  voluntarily  appear,  "  It  is  as  necessary 
to  have  service  of  process  on  them,  actually  or  constructively,  in 
one  case  as  in  the  other,  hut  it  is  not  necessary  to  Jiave  service  on 
tJie  defendant  wJio  is  the  plaintiff  in  the  original  action^ 

In  Horner  v.  lianas  (22  Ark.  673,  591)  the  Supreme  Court  of 
that  State,  in  discussing  the  subject  of  cross-bills,  said :    '*  More 
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often  than  otherwise  a  cross-bill  is  to  obtain  discovery  from  the 
plaintiff  of  facts  contrary  to  or  different  from  those  stated  in  the 
bill,  bnt  concerning  its  matter ;  or  to  obtain  a  decree  against  the 
plaintiff  in  the  original  suit  and  the  authorities  refer  to  this  sort 
of  cross-bill,  unless  special  mention  is  made  of  a  cross-bill,  iiled  to 
obtain  a  decree  against  a  co-defendant.  This  latter  sort  of  cross-bill 
is  as  welZ  grounded  in  practice  as  the  other,  although  it  partakes 
somewhat  of  the  nature  of  an  original  bill  against  the  co-defendant, 
it  being  necessary  to  compel  an  answer  from  him  by  process,  that 
not  being  necessary  in  this  State  as  against  the  plaintiff  in  the 
original  suit^ 

In  Ileer  Dry  Goods  Co.  v.  Shaffer  (51  Ark.  368)  plaintiff 
brought  an  action  on  a  promissory  note  to  which  defendants 
answered  and  pleaded  a  set-off.  The  Supreme  Court  in  that  case 
stated  that  a  set-off  was  in  every  respect  essentially  a  cross-action 
brought  by  the  defendants  against  the  plaintiff,  and  that  court 
further  stated  :  "  It  is  not  necessary  to  summon  or  warn  a  plaintiff 
in  an  action  to  answer  a  set-off  pleaded  by  the  defendant.  There 
is  no  reason  why  he  should  be  (summoned).  The  set-off  is  pleaded 
iu  answer  to  his  complaint  and  he  is  bound  to  take  notice  of  it.  A 
summons  or  warning  order  could  answer  no  useful  purpose.  The 
statute  without  requiring  notice  in  any  form  to  be  given  to  him, 
says  he  must  file  his  reply  to  the  set-off  on  or  before  the  calling  of 
the  cause  for  trial." 

In  Sandels  &  Hill's  Digest  of  the  Statutes  of  Arkansas,*  section 
5712  states,  ^'  A  defendant  may  iile  a  cross-complaint  against  per- 
sons other  than  the  plaintiff,  and  have  proceedings  thereon  as  fol- 
lows : "  Here  follow  provisions  for  service  of  process  upon  the 
co-defendants.  In  a  foot  note  to  that  section  the  compilers  state, 
"All  of  the  defendants  muet  be  served  or  appear,  but  it  is  not 
necessary  to  have  service  on  the  plaintiff."  (Citing  Pillow  v. 
SenteUcy  supra,) 

Eespondent  contends  that  the  cross-complaint  was  not  germane 
to  the  issues  raised  in  the  complaint,  and,  therefore,  conferred  no 
jurisdiction. 

*See  Mansfield's  Digest  Stat.  Ark.  g  6023.— [Rep. 
App.  Div.— Vou  CXXIV.        55 
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Whether  or  not  the  cross-complaint  was  germane  to  the  issues 
raised  by  tlie  complaint  was  a  question  which  was  before  the  conrt 
in  the  Indian  Territory  when  it  had  this  cross-complaint  under  con- 
sideration and  was  necessarily  decided  in  the  affirmative  by  that 
court  when  it  rendered  the  judgment  in  question.  That  decision, 
wliether  in  conformity  to  tlie  laws  of  Arkansas  or  not,  cannot  be 
attacked  collaterally,  at  least  in  the  absence  of  contradiction  by 
statutes  or  decisions.  {Laing  v.  liignsyy  160  U.  S.  531 ;  cited  and 
followed  in  Mutual  Meservey  eto.j  Assn.  v.  Phdps^  190  id.  147.) 

In  the  Laing  case  a  woman  sued  her  husband  for  a  divorce  in 
New  Jersey  alleging  in  her  complaint  that  he  had  committed  vari- 
ous acts  of  adultery  in  the  State  of  New  York.  Defendant 
appeared  in  the  action  and  tiled  an  answer  in  which  he  denied  the 
allegations  of  adultery  in  the  complaint.  Subsequently  plaintiff 
filed  a  supplemental  bill  of  complaint  wherein  she  alleged  that 
defendant  had  committed  adultery  with  a  certain  named  person  at 
various  times  since  the  commencement  of  tlie  suit  and  prayed  for 
the  same  relief  as  that  sought  by  the  original  petition.  Thereafter 
the  court  ordered  that  the  supplemental  complaint  be  served  upon 
the  defendant  personally  and  that  defendant  appear  and  answer  the 
supplemental  complaint.  This  ord^r  was  served  upon  the  defend- 
ant in  New  York  city.  Defendant  did  not  appear  or  answer  the 
supplemental  complaint  and  after  a  reference  a  decree  was  entered 
granting  plaintiff  a  divorce  and  alimony.  Plaintiff  afterwards 
brought  an  action  in  this  State  upon  the  decree  of  the  New  Jersey 
court  to  recover  the  amount  awarded  for  alimony  and  costs.  The 
defendant  alleged  in  his  answer  to  this  action  that  tlie  New  Jersey 
court  obtained  no  jurisdiction  to  make  any  personal  decree  against 
him  on  the  supplemental  complaint.  On  appeal  to  the  United 
States  Supreme  Court  it  was  held  that  in  the  al)6ence  of  any  statute 
or  reported  decision  to  the  contrary,  it  must  find  the  law  of  New 
Jersey  applicable  to  the  case  in  the  decree  of  the  New  Jersey  conrt, 
and  if  the  New  Jersey  court  had  misinterpreted  that  law  defend- 
ant's only  remedy  was  by  appeal  from  that  decision.  It  seems  to 
me  that,  although  as  a  matter  of  fact  the  defendant  was  actually 
served  with  and  had  notice  of  the  filing  of  the  supplemental  com- 
plaint in  that  action,  although  the  service  was  out  of  the  State,  yet 
that  decision  must  control  this  case.     The  court  in  this  case  consid- 
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ered  that  having  once  obtained  jurisdiction  over  the  plaintiffs  in 
this  action,  it  had  jurisdiction  to  render  judgment  upon  the  cross- 
bill without  further  service  of  process  ;  and  there  appearing  to  be 
no  statutes  or  decisions  to  the  contrary,  and  the  decisions  of  the 
courts  of  Arkansas  concurring,  this  court  must  presume  that  the 
court  of  the  Indian  Territory  correctly  interpreted  the  law  of  that 
territory.  Whether  or  not  the  cross-bill  was  germane  to  the  issues 
raised  by  the  complaint,  whether  or  not  it  was  proper  to  set 
forth  in  that  bill  facts  which  had  matured  after  the  commencement 
of  the  original  action,  and  whether  or  not  it  was  a  good  cross-bill 
nnder  the  laws  of  Arkansas  were  all  facts  which  that  court  must 
have  passed  upon  in  arriving  at  the  .judgment  in  question,  and  they 
cannot  be  brought  in  issue  collaterally  in  this  proceeding. 

The  respondent  further  contends  that  the  order  by  which  Led- 
better  was  directed  to  disburse  among  the  creditors  of  the  estate  all 
funds  in  his  hands  as  receiver,  according  to  the  terms  of  the  deed 
of  assignment,  was  a  final  order  ending  the  proceeding,  and  cites 
Smith  V.  Woolfolh  (115  U.  S.  143).  Upon  careful  reading  it 
appears,  however,  that  the  proceedings  there  declared  to  be  ineffec- 
tual because  of  non-service  of  process,  were  instituted  by  the  filing 
of  a  petition  after  the  court  had  distributed  the  proceeds  of  the 
sales  of  land^  against  which  the  original  proceeding  had  been 
directed ;  had  directed  the  receiver  to  collect  the  available  assets  of 
the  estate  and  report  to  the  next  term  of  the  court ;  the  receiver 
had  so  reported  and  an  order  had  been  made  allowing  him  to  retain 
the  additional  sum  as  his  compensation,  so,  as  the  court  said,  "that 
nothing  remained  of  the  original  cause  in  which  Woolfolk  and  his 
wife  were  in  any  way  concerned."  It  was  nnder  such  circum- 
stances that  the  court  held :  "  It  follows  that  the  record  of  the 
proceedings  and  decree  of  the  Circuit  Court  of  Chicot  County, 
subsequent  to  the  decree  made  in  the  case  of  The  Creditors  of 
Junius  W.  Craig  v.  Emma  J,  Wright^  Executrix^  and  Others^  on 
October  28,  1868,  was  not  binding  upon  Woolfolk  and  wife,  and 
conld  not  be  received  in  evidence  against  them." 

In  the  case  at  bar  the  order  relied  upon  did  not  purport  to  be  a 
final  order  winding  up  the  estate  and  discharging  the  receiver.  On 
the  contrary,  it  sent  his  accounts  to  the  master  in  chancery.  It 
appears  upon  the  docket  that  subsequent  proceedings   were  had 
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thereunder ;  a  petition  for  the  allowance  of  certain  claims  was 
filed,  against  which  objections  were  filed.     There  was  no  finality. 

It  seems  to  me  that  Mandell,  having  sought  the  jurisdiction  of 
the  court,  having  appeared  therein  by  attorney,  having  become  a 
party  plaintiff  and  having  succeeded  in  bringing  the  estate  into 
court,  was  himself  there  and  remained  tliere  for  jurisdictional  pur- 
poses until  a  final  order  was  entered  winding  up  and  disposing  of 
those  proceedings,  of  which  there  is  no  trace  in  this  record.  The 
proceeding  being  still  open,  die  estate  being  still  in  court,  the 
reeeiver  not  having  been  discharged,  and  Mandell  having  received, 
as  is  alleged,  a  portion  of  that  estate  upon  false  representations,  he 
must  be  considered  still  in  ^onrt  for  the  purposes  of  making 
restitution. 

I  conclude,  therefore,  that  we  are  bound  to  give  full  faith  and 
credit  to  the  judgment  of  the  United  States  Court  for  the  Southern 
District  of  the  Indian  Territory  here  sued  upon,  that  it  was  error 
to  dismiss  the  complaint  upon  this  record,  and  that  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 

Patterson,  P,  J.,  Ingraham,  Laughlik  and  Houghton,  JJ., 
concurred. 

Judgment  and  order  reversed,  now  trial  ordered,  costs  to  appellant 
to  abide  event. 


Katherinb  p.  Gallagher,  as  Administratrix,  etc.,  of  George 
Gallagher,  Deceased,  Respondent,  v.  New  York  City  Railway 
Company,  Appellant. 

First  Department,  March  20, 1908. 

Negligence  —  child  killed  by  street  car  —  contributory  negligence  — 
burden  of  proof  on  administrator— duty  of  pedestrian  to  look,  when 
excused. 

The  rule  in  negligence  actions  that  the  plaintiff  must  bear  the* burden  of  shovr- 
ing  absence  of  contributory  negligence  has  been  somewhat  relaxed  in  death 
cases  with  regard  to  the  amount  and  kind  of  proof  required,  especially  where 
there  were  no  eye-witnesses  of  the  accident,  yet  the  rule  has  not  been  abro- 
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gated  and  applies  where  the  deceased  was  a  child  as  well  as  where  he  was  an 
adult. 

The  failure  of  a  pedestrian  crossing  a  city  street  to  look  for  approaching  cars 
does  not  establish  contributory  negligence  per  se,  where  the  car  causing  the 
injury  was  at  such  a  distance  that  had  he  looked  he  would  have  been  warranted 
in  assuming  that  it  was  safe  to  cross.  But  this  rule  is  not  applicable  where 
there  is  no  evidence  tending  to  show  the  position  of  the  car  at  the  time  the 
pedestrian  started  to  cross.  The  omission  to  look  is  only  excused  in  a  situ- 
ation where  that  precaution,  as  shown  by  circumstances,  would  have  been 
unavailing. 

In  an  action  by  an  administratrix  to  recover  for  the  death  of  a  boy  eleven  years 
old  who  was  struck  by  a  surface  car  while  walking  diagonally  across  a  city 
street  no  claim  was  made  that  the  deceased  was  incapable  of  caring  for  him- 
self, but  it  appeared  that  he  was  a  bright  boy  and  familiar  with  the  location. 
There  was  no  evidence,  either  direct  or  inferential,  that  he  looked  for  approach- 
ing cars  before  or  after  leaving  the  sidewalk  although  the  view  was  unob* 
structed.  or  that  he  exercised  any  care  for  his  own  safety.  On  the  contrary,  it 
appeared  that  he  stepped  upon  the  track  in  front  of  the  moving  car  when  it 
was  less  than  fifteen  feet  away. 

Eield,  the  plaintiff  failed  to  show  freedom  from  contributory  negligence. 

Appeal  bj  the  defendant,  the  New  York  Citj  Railway  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflE 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
15th  day  of  May,  1907,  upon  the  verdict  of  a  jury  for  $5,000,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  15  th  day  of 
May,  1907,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Bayard  II,  Ames  of  counsel  {James  Z.  Qua^kenhushy  attorney], 
for  the  appellant. 

John  J.  0*Connell  of  counsel  [BvUowa  <6  O^  Connelly  attorneys], 
for  the  respondent. 

Clarke,  J. : 

This  is  an  appeal  from  a  judgment  for  $5,163.60  entered  upon  a 
verdict  and  from  an  order  denying  a  new  trial,  in  an  administra- 
trix's action  to  recover  for  the  death  of  her  son  eleven  years  eleven 
months  and  five  days  old,  who  was  killed  about  half-past  four 
o'clock  on  March  13,  1905,  between  One  Hundred  and  Twenty-first 
and  One  Hundred  and  Twenty-second  streets  on  Madison  avenue, 
by  a  north-bound  Madison  avenue  car.     At  the  locvs  in  quo  Madi- 
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Bon  avenue  lies  east  of  Monnt  Morris  Park  which  extends  from  One 
Hundred  and  Twentieth  street  to  One  Hundred  andTwenty-fonrth 
street  One  Hundred  and  Twenty-first,  One  Hundred  and  Twenty- 
second  and  One  Hundred  and  Twenty-third  streets  are  interrupted 
by  tlie  park.  There  is  an  entrance  to  the  park  at  One  Hundred  and 
Twenty-second  street. 

The  sole  witness  of  the  accident  produced  by  the  plaintiff  was  a 
boy  of  thirteen,  Lawrence  Levy,  who  testified  that  "  I  was  at  the 
southeast  corner  of  121st  Street  and  Madison  Avenue.     I  was  look- 
ing for  the  fellows   playing  deers,  over  in   the  park.     ♦     ♦    * 
We  were  playing  deers.     I  was  looking  directly  west;''  that  he 
saw  George  (the  decedent)  coming  from  the  direction  of  Park 
to   Madison   Avenue.     ^^I   first   saw  him  on   the   walk  at   ISlst 
street,  southeast  corner,     *    *     *    I  was  still  looking  west,  look- 
ing for  the  boys   who  were  playing  with  me.      He  went  diago- 
nally towards  the  entrance  of  the  park  at  122nd  street.     *    ♦    » 
Q.      *     *     *     Now  at  the  time  that  he  left  the  southeast  comer  of 
Madison  Avenue  and  121st  Street,  did  you  see  any  car  in  sight? 
A.  No,  sir.     »    *    *    I  saw  him  walk  across  in  the  mud-gutter 
towards  the  park.     *     *     *    Q.  Did  he  walk  fast  or  slowly  ?    A. 
Ordinary.     Q.  You  were  looking  straight  across  where  the  boys 
were  playing?    *     *    *     A.  Yes,  sir.     *     *     *     J  was  looking 
towards  the  fellows  and  then  when  he  was  by  the  crosswalk,  in  tlie 
middle  of  the  crosswalk  of  121st  street,  the  car  was  about  five  feet 
back  of  him.     Q.   You  saw  the  car  coming  along  back  of  him? 
A.  Yes,  sir.     The  motorman  didn't  ring  his  bell.     I  saw  the  car 
coming  along  first.     It  was  going  north  as  fast  as  lightning.    It 
got  about  five  feet  in  front  of  the  boy  and  the  motorman  hollered 
to  get  off  the  track.     George  at  this  time  was  right  about  in  the 
middle  of  the  car  track.     The  car  hit  hhn  and  threw  him  up 
in  the  air.     His  hat  fell  off  and  fell  on  the  platform.     He  nearly 
went  on  the  platform  and  he  fell  under.     The  motorman,  as  I  saw 
him,  didn't  do  nothing,     *    *    *     He  went  under  this  car  and  lie 
got  dragged  to  the  tree.     That  tree  was  right  at  the  end  of  the  first 
private  house  above  the  church."    According  to  this  boy's  testimony 
it  was  about  ninety  feet  from  where  George  was  struck  to  where 
the  car  stopped. 

Under  cross-examination   he   said   that  he  had  known  George 
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about  a  year ;  that  George  had  spoken  to  him  at  the  corner  and 
then  walked  in  a  diagonal  direction  toward  the  One  Hundred  and 
Twenty-second  street  entrahce  of  Mount  Morris  Park;  that  he 
was  not  playing  any  games  on  the  day  of  tlie  accident  as  far  as  he 
knew.  ^'  I  waited  on  that  same  corner  from  tlie  time  I  spoke  to 
the  little  Gallagher  boy  up  to  the  time  he  was  struck.  I  say  that 
the  car  came  along  and  was  going  rapidly.  *  *  *  The  noise 
there  in  the  street  at  that  time  was  some  boys  playing  on  the  block 
that  weren't  playing  in  the  game.  The  boys  were  shouting  and 
screaming  and  all  that  sort  of  thing  and  making  noise  in  that  way. 
They  were  playing  in  the  street.  *  ♦  *  They  were  down  at 
121st  street,  down  by  the  private  houses  a  little  past  the  church, 
*  *  *  a  little  to  the  north  of  the  church  and  that  church  is  on 
the  northeast  corner  of  121st  street  and  Madison.  *  *  *  When 
I  saw  him  struck  I  was  on  the  southeast  corner  of  12l8t  street  and 
he  was  on  the  northeast  comer.  *  *  *  I  say  I  heard  the 
motorman  shout  at  the  boy." 

The  testimony  on  behalf  of  the  defendant  given  by  the  con- 
ductor, Rouder,  a  man  named  Keyser,  and  two  women  who  were 
on  the  street,  tended  to  show  that  the  boy  was  struck  about  the 
middle  of  the  front  of  the  church  and  that  the  car  was  stopped  in 
from  fifteen  to  twenty  feet.  Keyser  testified  that  the  boy  was 
engaged  in  playing  ball  and  ran  backward  in  front  of  the  car,  and 
that  when  he  reached  the  easterly  rail  of  the  north-bound  track  the 
car  was  about  fifteen  feet  from  him ;  that  the  car  was  going  at  a 
usual  or  moderate  rate  of  speed ;  that  the  motorman  put  on  his 
bmke,  rang  the  bell,  leaned  forward  and  tried  to  get  the  boy  and 
caught  his  cap.  The  two  women  said  that  the  car  was  six  or 
eight  feet  from  him  when  he  got  on  the  track.  There  seems  to  be 
no  doubt  that  the  motorman  shouted  to  the  boy ;  that  is  agreed 
to  on  both  sides. 

Careful  examination  of  this  record  fails  to  disclose  even  a  scintilla 
of  evidence  that  the  decedent  exercised  the  slightest  care  or  took  any 
precaution  whatever  to  insure  his  own  safety.  He  was  a  resident 
of  the  neighborhood,  nearly  twelve  years  of  age,  accustomed  to 
take  care  of  himself,  go  to  school  and  play  in  the  streets,  bright, 
with  good  eyesight  and  perfect  hearing.  He  knew  that  car  tracks 
were  in  the  street  over  which  electric  cars  frequently  passed.     The 
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avenue  was  Btraight,  it  was  in  the  daytime,  there  were  no  vehicles 
or  obstructions  in  the  street,  as  testified  to  by  the  plaintifiPs  witness. 
After  talking  with  this  boy  friend  upon  the  corner,  he  started  in  a 
diagonal  direction  across  the  street  for  the  entrance  of  the  park  at 
One  Hundred  and  Twentynaecond  street.  There  is  no  evidence 
that  before  he  left  the  sidewalk,  or  while  he  was  in  the  roadway, 
or  before  he  stepped  upon  the  track,  he  looked  to  see  whether 
any  car  'v^as  approaching,  nor  is  there  any  evidence  of  where  the  car 
was  when  he  left  the  sidewalk.  According  to  Levy  the  car  was  five 
feet  from  him  when  he  got  on  the  track.  According  to  Keyserthe 
car  was  fifteen  feet  from  him  when  he  got  on  the  track.  Accord- 
ing to  Mrs.  Valentine  the  car  was  six  or  eight  feet  from  him  when 
he  got  on  the  track,  and  according  to  her  daughter  about  six  feet 
from  him,  and  the  evidence  establishes  that  the  motorman  shouted 
at  him,  attempted  to  stop  the  car,  tried  to  catch  him  and  draw  him 
on  board,  but  only  succeeded  in  catching  his  cap.  So  that  there  is 
no  contradiction  in  the  evidence  that  the  boy,  in  full  possession  of  all 
his  senses,  with  an  unobstructed  street  and  in  the  daytime,  stepped 
in  front  of  a  moving  car  which  at  that  time  was  a  very  few  feet 
distant  from  him.  This  fact,  taken  ii.  connection  with  the  entire 
absence  of  evidence  as  to  any  precaution  upon  his  part,  renders  it 
clear,  as  it  seems  to  us,  not  only  that  the  plaintiff  failed  to  establish 
want  of  contributory  negligence  on  the  part  of  the  decedent,  bnt 
that  this  deplorable  accident  was  the  result  of  the  boy's  own 
heedlessness. 

The  respondent  urges  that  in  a  death  case  it  is  not  essential  that 
the  plaintiff,  in  order  to  recover,  must  give  direct  evidence  of  an 
eye-witness  that  the  decedent  stopped,  looked  and  listened  before 
going  on  the  track.  He  cites  Tolman  v.  Syracusey  Binghamton 
<b  New  York  R.  R.  Co.  (98  N.  Y.  198).  It  is  true  that  in  that 
case  the  court  said  :  "  The  burden  of  establisliing  affirmatively  free- 
dom from  contributory  negligence  may  be  successfully  borne, 
though  there  were  no  eye-witnesses  of  the  accident^  and  even 
although  its  precise  cause  and  manner  of  occurrence  are  unknown.'^ 
But  the  same  case  says :  '^  The  facts  leave  the  occurrence  explain- 
able as  to  its  cause  and  occasion  only  by  the  theory  of  negligence 
on  the  part  of  deceased.  They  indicate  no  way  in  which  the 
accident  might  have  happened,  suggest  no  adequate  canse  which 
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could  or  might  have  operated,  which  way  or  cause  showed  freedom 
from  fault  on  the  part  of  deceased,  and  could  have  produced  the 
result  in  spite  of  his  care  and  prudence.  The  evidence  leaves  no 
rational  ground  for  any  other  inference  than  one  of  neglect  and  want 
of  care." 

He  also  cites  Monck  v.  Brooklyn  Heights  i?.  7?.  Co,  (97  App. 
Div.  447).  In  that  case  it  was  said :  "  The  rule  as  applicable  to  such 
facts  as  are  disclosed  by  the  record  in  this  case  may  be  generally 
stated  to  be  that  the  failure  of  proof  that  a  pedestrian,  crossing  the 
tracks  of  a  street  surface  railroad  upon  the  public  streets  of  a  village 
or  city,  looked  to  observe  tlie  approach  of  a  street  car,  does  not 
establish  contributory  negligence  J7er  se^  where  the  approaching  car 
is  at  such  a  distance  that,  had  he  in  fact  looked,  he  would  have  been 
warranted  in  assuming  personal  safety  in  crossing." 

The  difficulty  in  applying  that  rule  to  the  facts  of  this  case  is 
that  there  is  no  evidence  tending  to  show  where  the  approaching 
car  was  at  the  time  he  started  to  cross  the  street  and  so  that  it  was 
at  such  a  distance  that  had  he  in  fact  looked  he  would  have  been 
warranted  in  assuming  pei*sonal  safety  in  crossing. 

In  Baxter  v.  Auburn  ds  Syracuse  El.  li.  Ji.  Co.  (190  N.  Y.  439), 
a  death  case,  the  court  said :  ^'  When,  by  reason  of  the  death  of  the 
injured  person  his  mouth  is  closed,  the  burden,  nevertheless, 
remains  upon  the  complainant,  upon  whom  the  cause  of  action  has 
devolved,  to  show  affirmatively,  by  direct  evidence,  or  from  sur- 
rounding circumstances,  that  the  deceased  was  without  fault. 
*  *  *  In  this  case,  there  was  direct  testimony  upon  which  the 
plaintiff  relied  to  show  how  the  accident  occurred  ;  but  it  failed  to 
establish,  or  to  suggest,  that  the  deceased  exercised  that  care,  or 
prudence  in  conduct,  which  was  necessary  upon  the  occasion. 
Indeed,  the  testimony  of  the  eye-witness  and  the  circumstances 
disclosed  by  the  evidence  preclude  a  reasonable  inference  that  he 
was  mindful  of  the  situation."  In  that  case  the  evidence  was  that 
the  decedent  had  looked  and  for  a  distance  of  600  feet  no  car  was 
in  sight.  The  decedent  had  to  go  a  distance  of  35  feet.  Judge 
Gray,  speaking  for  an  unanimous  court,  said:  "The  deceased, 
however,  does  not  appear  to  have  looked  again  in  the  direction  from 
which  a  car  might  be  expected,  after  he  started  with  his  horses  to 
cross  the  track.     *     *     *     A  street  surface  railway  track  may  not 
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be  as  much  a  place  of  danger,  as  is  a  steam  railway  track ;  bnt, 
nevertheless,  its  presence  in  the  street  admonishes  a  person  to  be 
reasonably  vigilant  when  attempting  to  cross.  It  behooved  the 
deceased,  before  going  upon  it,  to  use  his  senses  and  to  look  and  to 
listen.  He  was  to  decide  if  it  was  reasonably  prudent  at  the 
moment  to  cross  it.  The  omission  to  look  would  only  be  excusable 
in  a  situation,  where  that  precaution  was  shown  by  the  circarastances 
to  have  l>een  an  unavailing  one.  However  excessive  the  speed  of 
the  car,  it  is  plain  that  had  the  deceased  looked  again,  after  leaving 
the  sidewalk,  he  would  have  seen  it  and  might  have  awaited  its  pas- 
sage. It  was  culpable  negligence,  as  matter  of  law,  in  my  opinion, 
for  him  to  drive  across  the  car  track,  between  street  crossings  as  he 
was,  without  looking  to  see  if  a  car  was  approaching,  at  a  point 
where  it  could  have  been  seen  for  several  hundred  feet.  That  was 
the  evidence  and  I  think  it  showed  an  inexcusable  neglect  on  the 
part  of  the  deceased,  which  contributed  directly  to  his  injury,  as  a 
proximate  cause  thereof." 

In  Perez  v.  Sandrowitz  (180  N.  Y.  397),  a  death  case  where  the 
decedent  was  a  boy  thirteen  years  of  age,  the  court  held  that  the 
case  should  not  have  been  submitted  to  the  jury  because  of  the  fail- 
ure to  prove  want  of  contributory  negligence,  saying :  "  The  evi- 
dence utterly  fails  to  show,  directly  or  inferentially,  that  the 
deceased  used  that  degree  of  care  which  was  incumbent  upon  him 
under  tlie  circumstances.  He  was  a  bright,  healthy  lad  of  thirteen 
years  of  age,  and  while  he  had  a  right  to  cross  the  street  between  the 
crossings,  he  was  bound  to  use  that  reasonable  degree  of  care  which 
the  circumstances  suggested.  There  is  not  one  fact  in  evidence 
to  show  that  he  used  any  care ;  nor  do  the  facts  proven  permit  of  the 
slightest  inference  that  any  care  was  exercised."  In  that  case,  as  in 
this,  there  was  no  claim  that  the  decedent  was  incapable  of  caring 
for  himself.  There  was  no  vehicle  or  obstruction  in  the  street  at 
the  time  which  would  have  prevented  him  from  seeing  the  approach- 
ing wagon.  What  he  was  doing,  whether  he  was  playing  or  accom- 
plishing some  more  serious  purpose,  was  not  certain  from  the 
evidence  and  the  Court  of  Appeals  reversed  a  judgment  of  the 
Appellate  Division  affirming  the  judgment  entered  upon  the  verdict 

These  few  cases  have  been  cited  for  the  purpose  of  showing  that 
while  the  rule  that  the  plaintiff  must  bear  the  burden  of  showing  a 
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want  of  contributory  negligence  in  death  cases  lias  been  somewliat 
relaxed  with  regard  to  the  amonnt  and  kind  of  proof  required, 
and  especially  where  there  are  no  eye-witnesses  of  the  accident, 
yet  it  has  not  been  abrogated  in  such  cases  and  that  it  applies 
to  children  as  well  as  adults.  In  the  case  at  bar  we  have  four  eye- 
witnesses of  the  accident,  and  whether  the  deceased  was  going 
diagonally  across  the  street  to  the  One  Hundred  and  Twenty-second 
street  entrance  to  the  park  or  whether  he  was  playing  ball  with  the 
boys  who,  even  according  to  the  plaintiflTs  witness,  were  engaged  in 
that  game  in  the  street,  yet  all  of  the  witnesses  agree  that  he  got 
upon  the  track  from  iive  to  fifteen  feet  in  front  of  the  car  and  that 
the  motorman  shonted  to  him  and  exerted  hitnself  to  save  him. 
There  is  no  direct  evidence,  and,  as  we  view  it,  no  inferential  evi- 
dence of  any  care  for  his  own  safety  exercised  by  the  boy  himself. 
Therefore,  within  the  well-settled  rule  the  plaintiff  did  not  sustain 
the  burden  put  upon  her  by  the  law. 

The  judgment  and  order  appealed  from  should,  therefore,  be 
reversed  and  a  new  trial  ordered,  with  cost*  to  the  appellant  to 
abide  the  event. 

Patterson,  P.  J.,  Ingraham,  Laughlin  and  Houghton,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Hapgoods,  Appellant,  v.  John  N.  Bogart,  as  Commissioner  of 
Licenses  in  and  for  the  City  of  New  York,  under  Chapter  432 
of  the  Laws  of  1904,  as  Amended  by  Chapter  327  of  the  Laws 
of  1906,  Defendant. 

James  L.  Crawford,  Respondent. 

First  Department,  MarcU  20,  1908. 

Party — action  to  restrain  revocation  of  license  —  complainant. 

In  an  action  by  a  licensee  to  restrain  a  commissioner  of  licenses  from  revoking 
its  license,  a  person  who  has  preferred  charges  with  the  commissioner  against 
the  licensee  may  not  intervene  as  defendant  where  he  shows  no  other  interest 
than  that  of  a  private  citizen. 
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Appeal  by  the  plaintiff,  Hapgoods,  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
otBce  of  the  clerk  of  the  county  of  New  York  on  the  13th  day  of 
December,  1907,  permitting  James  L.  Crawford  to  intervene  as  a 
defendant. 

IL  B.  Bradbury^  for  the  appellant. 

Henry  IlirsclJberg^  for  the  respondent 

Houghton,  J. : 

The  plaintiff  is  a  domestic  corporation  engaged  in  the  business 
of  an  employment  agency  in  the  city  of  New  York.  The  respond- 
ent Crawford  had  preferred  charges  to  the  commissioner  of  licenses 
against  the  plaintiff  asking  that  its  license  be  revoked  and  had  been 
a  witness  on  the  investigation  thereof.  These  charges  had  been 
dismissed  except  as  to  one  act  concerning  the  effect  of  which  there 
was  such  doubt  that  it  was  deemed  best  that  a  legal  determination 
should  be  had.  Thereupon  the  plaintiff  brought  this  action  to 
enjoin  tho  commissioner  of  licenses  in  and  for  the  city  of  New  York 
from  revoking  its  license.  The  complainant  Crawford  asked  to 
intervene  as  a  party  defendant,  and  an  order  was  made  permitting 
him  to  do  so,  and  the  plaintiff  has  appealed. 

We  do  not  think  the  complainant  Crawford  had  any  right  to 
be  made  a  party  to  the  action.  The  action  is  against  a  public 
official  to  restrain  him  from  revoking  plaintiff's  license.  Craw- 
ford has  no  relation  to  or  interest  in  the  litigation  except  as  a  pri- 
vate citizen.  Neither  his  animosity  towards  the  plaintiff  nor  his 
anxiety  that  its  license  be  revoked  entitles  him  to  become  a  party. 
He  is  not  a  necessary  party,  and  a  complete  determination  of  the 
controversy  can  be  had  without  his  presence,  and,  therefore,  he  is 
not  a  proper  party.  If  he  desires  he  may  tender  his  services  and 
suggestions  to  the  commissioner,  but  he  is  not  entitled  to  become  a 
party  to  the  action. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

Ingbaham,  Lauqhun,  Clarke  and  Scorr,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  John  H. 
Woodbury  Dbbmatological  Institute,  Appellant. 

First  Department,  March  20,  1908. 

Physicians— advertising  to  practice  medicine  —  statute  applicable  to 
corporations— penalty  ~  when  corporation  properly  convicted. 

(Per  Lauohlin,  J.,  and  Patterson,  P.  J.):  Section  5  of  the  Statutory  Construe- • 
tion  Law,  providing  that  the  term  "person  "  includes  a  corporation,  applies  in 
the  construction  of  section  15  of  chapter  844  of  the  Iaws  of  1907,  making  it 
a  misdemeanor  for  *'any  person  not  a  registered  physician"  to  advertise  to 
practice  medicine,  and,  hence,  the  latter  statute  applies  to  corporations  as  well 
as  to  individuals. 

Although  a  corporation  as  such  cannot  practice  medicine,  a  corporation  lawfully 
authorized  to  receive  and  care  for  individuals  requiring  medical  and  surgical 
treatment  and  to  provide  the  proper  treatment  for  them,  either  gratuitously  or 
for  hire,  may  advertise  its  business  without  becoming  liable  for  a  violation  of 
the  statute  aforesaid,  and  it  is  immaterial  whether  it  advertises  that  it  prescribes 
for  and  treats  patients  or  that  this  is  done  by  its  employees. 

But  a  corporation  organized  under  chapter  40  of  the  Laws  of  1848,  and  author- 
ized only  for  *'  manufacturing  chemical  preparations  and  printing,  publishing 
and  selling  books  and  pamphlets  relating  to  the  same  and  advertising  the 
same,"  is  not  a  corporation  duly  authorized  to  receive  patients  or  furnish 
medical  aid  or  treatment,  and,  hence,  when  it  advertises  that  it  is  practicing 
medicine  it  is  guilty  of  a  violation  of  the  statute  aforesaid  and  liable  to  a  fine. 

(Per  Inghaham  and  Clarke,  J  J.):  Under  cliapter  344  of  the  Iaws  of  1907,  a 
corporation  can  never  become  legally  authorized  to  practice  medicine,  and 
reading  into  said  statute  the  deflnition  of  a  "  person  "  contained  in  section  5 
of  the  Statutory  Construction  Law,  a  defendant  corporation  which  advertises 
to  practice  medicine  is  violating  the  statute  and  properly  convicted. 

Houghton,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  John  H.  Woodbury  Dermatological 
Institute,  from  a  judgment  of  the  Court  of  Special  Sessions  of  the 
first  division  of  the  city  of  New  York,  rendered  on  the  2d  day  of 
January,  1908,  convicting  defendant  of  the  misdemeanor  of  unlaw- 
fully advertising  to  practice  medicine  without  lawful  authorization 
and  registration,  and  imposing  a  fine  of  $100  therefor. 

liosweU  S.  NicholSj  for  the  appellant. 

Robert  S,  Johnstone^  Depu*yy  Assistant  District  Attorney^  for 
the  respondent. 
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Laughlin,  J. : 

The  defendftnt  is  a  domestic  corporation.  It  was  duly  incor- 
porated on  or  about  the  Slst  day  of  March,  1890,  under  and  pursuant 
to  the  provisions  of  an  act  of  the  Legislature,  passed  on  the  17th 
day  of  February,  1848,*  entitled  "An  act  to  authorize  the  forma- 
tion of  corporations  for  manufacturing,  mining,  mechanical  or 
chemical  purposes,"  and  acts  amendatory  thereof  and  supplemental 
thereto. 

The  evidence  satisfactorily  shows  that  the  defendant  advertised 
that  it  was  practicing  medicine,  as  set  forth  in  the  information  upon 
which  it  was  tried. 

Section  15  of  chapter  344  of  the  Laws  of  1907,  which  became 
of  force  prior  to  the  time  the  defendant  advertised  the  practice  of 
medicine,  as  set  forth  in  the  information,  provides,  among  other 
things,  as  follows  :  "  Any  person,  not  a  registered  physician,  who 
shall  advertise  to  practice  medicine,  shall  be  guilty  of  a  misde- 
meanor." The  conviction  was  for  a  violation  of  this  provision  of 
the  statute.  The  learned  counsel  for  the  appellant  contends  that 
the  statute  does  not  prohibit  the  practice  of  medicine  by  a  corpora- 
tion. The  learned  counsel  for  the  People  draws  attention  to  section 
5  of  the  Statutory  Construction  Law  (Laws  of  1892,  chap.  677), 
which  provides  that ''  The  term  person  includes  a  corporation  and 
a  joint  stock  association,"  and  insists  that  this  is  the  rule  of  con- 
struction to  be  applied  to  the  statute  in  question.  Section  1  of  the 
Statutory  Construction  Law  provides  as  follows:  "This  chapter 
*  *  *  is  applicable  to  every  statute  unless  its  general  object^  or 
the  context  of  the  language  construed,  or  other  provisions  of  law 
indicate  that  a  different  meaning  or  application  was  intended  from 
that  required  to  be  given  by  this  chapter." 

I  am  of  opinion  that  this  Statutory  Construction  Law  is  appli- 
cable and  governs  the  construction  of  the  statute  in  question.  The 
purpose  and  object  of  the  statute  was  to  limit  the  practice  of  medi- 
cine and  advertising  to  practice  medicine  to  those  lawfully  registered 
or  otherwise  authorized  to  practice  medicine.  Strictly  speaking,  of 
course,  a  corporation  can  neither  qualify  to  practice  medicine  nor 
administer  medical  or  surgical  aid.  If  the  Legislature  enacted  tlie 
prohibition  against  practicing  medicine  and  advertising  to  practice 

»Law8  of  1848,  chap.  40.— [Rep. 
/ 

Digitized  by  VjOOQIC 


Feoplb  V,  Woodbury  Dermatologioal  Institutk.        879 

App.  Div.]  First  Department,  Aiarch,  1908. 

medicine  upon  the  theory  that  a  corporation  could  not  prdctice 
medicine^  tlien  there  would  be  no  reason  for  ir.ferring  that  it 
intended  to  prohibit  something  which  could  not  he  done,  for  that 
would  be  quite  unnecessary.  As  I  view  it,  the  only  theory  upon 
which  this  prohibition  can  be  deemed  to  extend  to  corporations  is 
that  the  Legislature  recognized  that  while  corporations  may  not 
obtain  diplomas  and  register  as  physicians  or  actually  treat  patients 
or  perform  surgical  operations,  they  may,  through  agents  and 
employees,  as  all  corporations  are  obliged  to  perform  their  func- 
tions, practice  medicine  by  providing  accommodations  for  patients 
and  facilities  for  their  care  and  treatment,  and  physicians  and  sur- 
geons to  administer  to  them.  This  is  and  for  many  years  has  been 
done  in  hospitals,  dispensaries,  infirmaries  and  sanitariums  with 
which  the  Legislature  is  presumed  to  have  been  familiar.  Were 
the  corporation  authorized  to  receive,  and  by  the  aid  of  physicians 
and  surgeons  to  treat  patients,  and  by  the  aid  of  nurses  and  other 
employees  to  properly  care  for  them,  I  am  of  opinion  that  they 
come  within  the  exception  contained  in  section  1  of  the  Statutory 
Construction  Law,  and  are  neither  prohibited  from  practicing  medi- 
cine in  that  sense,  nor  from  advertising  such  practice.  Although, 
therefore,  in  a  technical  sense,  a  corporation  cannot  practice  medi- 
cine, yet,  if  it  be  authorized  to  provide  suitable  accommodations  for 
the  care  and  treatment  of  the  sick  and  to  receive  patients,  and  to 
employ  physicians  and  surgeons  to  treat  them,  this  law  should  not 
be  construed  as  prohibiting  it  from  advertising  that  which  it  is  thus 
authorized  to  do.  This  being  so,  I  see  no  public  good  or  advance- 
ment in  ttie  cause  of  relieving  the  community  from  the  imposition 
of  quackery  that  will  flow  from  a  judicial  decision  that  a  corporation 
thus  authorized  to  receive  and  provide  for  the  medical  or  surgical 
treatment  of  patients  may  not  advertise  that  it  prescribes  medicines 
or  performs  surgical  operations  for  the  reason  that  it  is  not  and 
cannot  be  registered  as  a  physician  or  surgeon  and  it  is  physically 
impossible  for  it  to  so  prescribe  or  perform  operations  because  of  its 
inanimate  nature,  but  that  it  may  lawfully  advertise  just  what  it  in 
fact  does  and  that  is  that  it  receives  patients  and  employs  physicians 
and  surgeons  to  treat  them,  for  everybody  knows  that  that  is  the 
only  way  it  could  treat  them.  If  such  an  institution  employed 
others  than  duly  registered  physicians  and  surgeons  to  treat  tbosQ 
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coming  to  it  for  medical  or  surgical  aid,  then  if  it  advertised  that 
it  was  practicing  medicine,  it  might  be  guilty  of  a  violation  of  this 
statute,  even  though  it  be  authorized  to  thus  practice  medicine, 
employing  duly  registered  physicians  and  surgeons ;  and  of  course 
the  individuals  prescribing  for  the  patients  in  treating  them  sui^- 
cally  would  \>e  subject  to  prosecution  if  not  duly  registered. 

Chapter  95  of  the  Laws  of  1889,*  which  authorized  the  incorpora- 
tion  of  ^^  hospitiils,  infirmaries,  dispensaries  and  homes  for  invalids 
or  aged  and  indigent  persons,"  provided  in  section  6  that  the  certifi- 
cate of  incorporation  might  declare  and  prescribe  the  qualifications 
of  members  "  in  the  matter  of  adherence  or  non-adherence  to  any 
particular  school  or  theory  of  medical  or  surgical  treatment,  and 
what  system  of  practice  of  medicine  or  treatment  shall  be  used  and 
applied  in  such  hospital,  infirmary  or  home,"  and  section  4  Uiereof, 
so  far  as  material,  provided  that  the  property  of  the  corporation 
should  be  exempt  from  taxation  '^  to  the  extent  that,  and  so  long  as, 
tlie  same  sliall  be  used  exclusively  for  the  care,  reception,  mainte- 
nance, medical  and  surgical  advice,  aid  and  treatment,  *  *  *  and 
provided  that  it  shall  and  do  actually  render  medical  and  surgical 
aid,  advice  and  treatment  to  poor  persons  in  need  of  such  treatment 
without  charge  therefor." 

Section  8  provided,  among  other  things,  that  "  the  by-laws  may 
specify  what  classes  and  descriptions  of  persons  shall  or  may  receive 
treatment,  advice,  care  and  maintenance  from  said  hospital,  infirm- 
ary, dispensary  or  home."  These  statutory  provisions  have  been 
superseded  by  the  provisions  of  article  6  of  the  Membership  Corpo- 
rations Law  (Laws  of  1895,  chap.  559,  at  amd.  by  Laws  of  1900, 
chap.  404),  in  which  they  are  substantially  re-enacted.f  It  will  be 
seen  that  by  the  provisions  quoted  from  sections  4  and  8  of  the  act 
of  18S9  it  was  expressly  contemplated  that  the  patients  should  he 
treated  hj  the  institution^  which,  of  course,  is  the  practical  effect  in 

♦See  Laws  of  1894,  chap.  256.—  [Rep. 

t  See  Tax  Law  (Laws  of  1896,  chap.  908),  §  4,  subd.  7.  as  amd.  by  Iaws  of 
1897,  chap.  871;  Laws  of  1903,  chap.  204;  Laws  of  1906,  chap.  836,  and  Laws  of 
1907,  chap.  693.  Sec,  also.  Matter  of  Tray  Press  Co.  (187  N.  Y.  279, 284. 286).  For 
repeal  of  act  of  1889,  except  section  4,  see  Memb.  Corp.  Law,  §§  147,  148.  For 
by-laws  see  ^lemb.  Corp.  Law,  §  8,  and  Gen.  Corp.  Law  (Iaws  of  1892,  chap. 
687),  §§  11.  29,  as  respectively  amd.  by  Laws  of  1896,  chap.  672^  and  Laws  of 
11904,  chap.  787.    See,  also,  2  Birdseye's  R.  8.  (8d  ed.)  2298.  §  8,  note.—  [Rsp. 
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such  cases.  The  hospitals  or  other  institutions  owe  a  duty  with 
respect  to  the  care  and  medical  treatment  even  of  free  patients ; 
and  we  may  take  judicial  notice  of  the  fact  that  they  receive  some 
patients  for  hire  and  incur  a  responsihility  to  exercise  proper  cai*e 
in  the  selection  of  physicians,  surgeons,  nurses  and  other  attendants, 
as  is  shown  by  the  cases  which  have  come  before  the  court  for 
adjudication,  I  am  of  opinion,  therefore,  as  already  observed,  that 
these  institutions  which  are  authorized  to  receive  patients  for  treat- 
ment and  to  provide  medical  and  surgical  trcatment  for  them,  do  not 
come  within  the  prohibition  of  the  act  and  they  may  lawfully  adver- 
tise the  business  which  they  are  thus  duly  authorized  to  do.  It  may 
be  that  sanitariums  and  similar  institutions,  although  incorporated 
under  the  Business  Corporations  Law,*  are  authorized  to  receive 
patients  and  employ  physicians  and  surgeons  to  treat  them ;  but  that 
question  is  not  presented  for  decision  and  upon  it  I  express  no  opinion. 
I  limit  my  opinion  to  the  proposition  that  any  corporation  lawfuUy 
authorized  to  receive  and  care  for  individuals  requiring  medical  or 
surgical  treatment,  to  provide  proper  treatment  for  them  either 
gratuitously  or  for  hire^  may  advertise  its  business  without  subject- 
ing itself  to  liability  for  a  violation  of  the  statute  in  question  and 
that  it  is  quite  immaterial  whether  it  advertises  that  it  prescribes 
for  and  treats  the  patients  or  that  this  is  done  by  its  employees. 
The  defendant,  however,  has  not  shown  that  it  was  duly  author- 
ized to  receive  patients  or  furnish  them  medical  or  surgical  aid  or 
treatment.  Its  certificate  of  incorporation  limits  its  business  to 
^^manufacturing  chemical  preparations  and  printing,  publishing 
and  selling  books  and  pamphlets  relating  to  the  same  and  adver- 
tising the  same."  It,  therefore,  does  not  come  within  tlie  exception 
contained  in  section  1  of  the  Statutory  Construction  Law,  and  the 
statute  prohibits  it  from  advertising  the  practice  of  medicine. 
It  follows  that  the  judgment  should  be  aiBrmed. 

Patterson,  P.  J.,  concurred ;  Houghton,  J.,  dissented. 

Inoraham,  J.  (concurring) : 

The  district  attorney  presented  to  the  Court  of  Special  Sessions 
an  information  charging  that  the  defendant,  a  domestic  corporation 

*See  Laws  of  1890,  chap.  567,  as  amd.  by  Laws  of  1802,  chap.  691,  and  other 
statutes.—  [Rep. 
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not  lawfully  authorized  to  practice  medicine  within  this  State  and 
80  registered  according  to  law,  did  catise  and  procure  to  be  printed 
and  published  in  certain  newspapera  in  the  city  of  Kew  York  an 
advertisement  that  it  was  practicing  medicine  within  the  said  dtj. 
Upon  the  trial  before  the  Court  of  Special  Sessions  the  defendant 
was  convicted  and  fined,  and  from  that  judgment  the  defendant 
appeals. 

The  defendant  was  incorporated  under  an  act  (Laws  of  1848, 
chap.  40)  which  provides  for  the  formation  of  corporations  for 
mining,  manufacturing,  mechanical  or  chemical  purposes,  and  tlie 
several  acts  of  the  Legislatura  amendatory  thereto.  The  object  for 
which  the  said  defendant  was  incorporated  was  ^^  the  carrying  on  of 
business  of  manufacturing  chemical  preparations  and  printing,  pub- 
lishing and  selling  books  and  pamphlets  relating  to  the  same  and 
advertising  the  same."  The  capital  stock  of  the  company  was 
$1,000  and  this  certificate  was  filed  March  31, 1890.  Sul>sequentlj 
the  defendant  inserted  in  various  newspapers  advertisements  offer- 
ing to  give  medical  treatment  for  certain  defects  or  deficiencies,  and 
also  published  certain  books  and  pamphlets  with  the  same  object. 
The  only  question  presented  on  this  appeal  is  whether  a  corporation 
can  be  guilty  of  a  crime  under  section  15  of  the  Medical  Law 
(Laws  of  1907,  chap.  344). 

The  Statutory  Construction  Law  (Laws  of  1892,  chap.  677), 
which  by  section  1  is  applicable  to  every  statute,  unless  its  general 
object  or  the  context  of  the  language  construed  or  other  provisions 
of  law  indicate  that  a  different  meaning  or  application  was  intended 
from  that  required  to  be  given  by  the  chapter,  provides  in  section  5 
that  ^'  the  term  person  includes  a  corporation  and  a  joint  stock  asso- 
ciation." This  provision  in  the  Statutory  Construction  Law  was 
taken  from  subdivision  13  of  section  718  of  the  Penal  Code*  and 
from  section  955  of  the  Code  of  Criminal  Procedure,t  there  appli- 
cable to  the  commission  of  crimes  and  to  the  procedure  in  criminal 
prosecutions,  and  which  sections  of  the  Penal  Code  and  Code  of 
Criminal  Procedure  were  repealed  by  sections  35  and  36  of  the  Statu- 
tory Construction  Law  as  being  covered  by  section  5  of  that  act    The 

*8ee  Laws  of  1881,  chap.  676,  §  718,  subd.  18,  as  renumbered  from  subd.  Uhj 
Laws  of  1883,  cbap.  884.— [Rep. 
t  See  Laws  of  1881,  chap.  442,  §  955.—  [Rep. 
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effect  of  the  enactment  of  this  provision  in  the  Statutory  Construc- 
tion Law  witli  the  simultaneous  repeal  of  these  sections  in  tlie 
Penal  Code  and  Code  of  Criminal  Procedure  would  seem  to  clearly 
indicate  that  it  was  the  intention  of  the  Legislature  to  make  this 
provision  apply  to  all  cases  in  which  a  corporation  had  committed 
an  act  which  by  law  was  made  a  criminal  offense  if  committed  by  a 
"person."  After  the  enactment  of  the  Statutory  Construction 
Law  the  laws  relating  to  the  practice  of  medicine  were  revised  by 
the  enactment  of  the  Medical  Law  (Laws  of  1907,  chap.  344).  By 
subdivision  7  of  section  1  of  that  act  the  practice  of  medicine  is 
defined  as  follows :  ^'  A  person  practices  medicine  witliin  the  mean- 
ing of  this  act,  except  as  hereinafter  stated,  who  holds  himself  out 
as  being  able  to  diagnose,  treat,  operate  or  prescribe  for  any  human 
disease,  pain,  injury,  deformity  or  physical  condition,  and  who  shall 
either  offer  or  undertake,  by  any  means  or  method,  to  diagnose, 
treat,  operate  or  pi*escribe  for  any  human  disease,  pain,  injury, 
deformity  or  physical  condition."  And  section  2  provides  that  no 
person  shall  practice  medicine  unless  registered  and  legally  author- 
ized prior  to  September  1,  1891,  or  unless  licensed  by  the  Kegents 
and  registered  under  tlie  provisions  of  certain  acts  specified,  or 
unless  licensed  by  the  Eegents  and  registered  as  required  by  the 
act.  The  statute  then  provides  for  the  appointment  of  a  State 
Board  of  Medical  Examiners;  for  the  examination  of  candidates 
for  admission  to  practice,  for  the  issuing  of  licenses  to  the  success- 
ful applicants  and  for  the  revocation  of  a  license  for  certain  speci- 
fied offenses,  and  then  by  section  15  provides  that  "  Any  person 
who,  not  being  then  lawfully  authorized  to  practice  medicine 
within  this  State  and  so  registered  according  to  law,  shall  practice 
medicine  within  this  State  without  lawful  registration  or  in  viola- 
tion of  any  provision  of  this  article* ;  *  *  *  or  any  pei*son  not 
a  registered  physician  who  shall  advertise  to  practice  medicine,  shall 
be  guilty  of  a  misdemeanor." 

Tlie  whole  object  of  this  act  is  clearly  to  restrict  the  practice  of 
medicine  to  those  therein  authorized.  Section  2  expressly  provides 
that  no  person  shall  practice  medicine  unless  registered  and  licensed 
as  therein  provided.     It  could  not  have  been  the  intention  of  the 

*3ic. 
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Legislature  to  restrict  an  individual  from  practicing  medicine  unless 
he  had  compUed  with  the  very  careful  provisions  of  the  act  for  test- 
ing his  competency  to  so  practice  and  yet  allow  a  corporation 
through  its  agents  to  practice  without  any  examination  or  license 
whatever.  Sucli  a  construction  would  be  against  the  avowed  and 
clearly  expressed  intention  of  the  Legislature.  It  is  also  manifest 
that  it  was  the  intention  to  prohibit  any  one  not  legally  authorized 
to  practice  medicine  from  advertising  to  practice.  Under  this  act 
a  corporation  never  could  become  lawfully  authorized  to  practice 
medicine,  and  reading  into  the  act  the  definition  contained  in  tlie 
Statutory  Construction  Law  the  statute  would  then  provide :  '^  Any 
person,  including,  a  corporation  and  a  joint  stock  association,  who, 
not  being  then  lawfully  authorized  to  practice  medicine  within  this 
State,  and  so  registered  according  to  law,  shall  practice  medicine 
within  this  State  without  lawful  registration  or  in  violation  of  any 
provision  of  this  article ;  *  *  *  or  any  person,  including  a  cor- 
poration and  a  joint  stock  association,  not  a  registered  physician^ 
who  shall  advertise  to  practice  medicine,  shall  be  guilty  of  a  mis- 
demeanor." The  defendant,  a  corporation,  having  advertised  to 
practice  medicine,  was,  therefore,  acting  in  violation  of  this  pro- 
vision, and  was  properly  convicted. 

We  are  referred  to  several  English  cases  which  are  claimed  to  be 
contrary  to  this  construction  of  the  statute,  but  it  is  quite  unneces- 
sary to  refer  to  them,  mora  than  to  say  that  they  arose  under  stat- 
utes which  are  essentially  different  from  the  one  now  under  con- 
sideration, and  present  an  entirely  different  question,  and  this  view 
would  seem  to  be  incidentally  approved  by  the  Court  of  ApiDeals  in 
Hannon  v.  SiegehCooper  Company  (1^7  N.  Y.  244).  But  it  seems 
to  me  the  question  is  entirely  clear.  A  consideration  of  the  Medical 
Law,  the  clearly-avowed  object  of  which  was  to  prevent  incompetent 
and  irresponsible  persons.from  practicing  medicine  —  as  well  as  the 
clearly-expressed  intention  of  the  Legislature  by  the  Statutory  Con- 
struction Law,  substituting  in  place  of  various  provisions  defining 
and  creating  crimes,  as  well  as  civil  rights  and  remedies,  the  defini- 
tion of  ^^  person,"  and  substituting  this  definition  for  the  definitions 
theretofore  contained  in  the  Penal  Code  and  the  Code  of  Criminal 
Procedure  —  seems  to  me  to  clearly  demonstrate  that  the  provisions 
of  the  Medical  Law  were  intended  to  apply  to  all  persons,  natural 
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or  artificial,  and  to  prohibit  any  peraon,  wLetiier  a  natural  individual 
or  a  corporation  or  joint  stock  association,  from  practicing  or  adver- 
tising to  practice  medicine  unless  expressly  authorized  by  the  act. 

This  conclusion  necessatilj  results  in  the  affirmance  of  the  judg- 
ment appealed  from,  and  it  is,  therefore,  affirmed. 

Clarke,  J.,  concurred. 

Houghton,  J.  (dissenting) : 

The  purpose  of  that  part  of  the  Medical  Law  relating  to  the 
practice  of  medicine  is  to  regulate  the  qualifications  of  a  physi- 
cian and  prescribe  what  attainments  he  shall  possess  before  being 
permitted  to  practice.  Manifestly,  the  necessary  attainments  are 
snch  as  only  a  natural  person  can  acquire.  No  corporation  can 
ever  qualify  itself  to  practice  medicine  and  hence  I  do  not  think 
the  Legislature  intended  to  include  a  corporation  in  any  of  the 
provisions  of  the  law. 

There  could  have  been  no  intent  to  prohibit  a  corporation  from 
advertising  to  do  what  every  one  would  know  it  could  not  do  and. 
which  could  be  no  fraud,  because  no  one  could  be  deceived.  The 
Legislature  well  knew  that  certain  corporations  throughout  the 
State  were  engaged  in  the  business  of  conducting  sanatoriums  and 
hospitals  quite  necessary  and  beneficial  to  the  community.  If  the 
construction  contended  for  by  the  People  is  correct,  each  one  of 
these  violates  the  statute  by  advertising  that  it  conducts  an  estab- 
lishment for  the  treatment  of  diseases  and  maintains  a  corps  of 
physicians  of  the  highest  standing  to  treat  its  patients.  Very 
probably  the  defendant  is  not  engaged  in  such  a  legitimate  busi- 
ness and  is  exceeding  its  corporate  powers,  but  that  does  not  make 
it  guilty  of  the  charge  upon  which  it  lias  been  convicted.  If  it 
employed  any  unlicensed  physicians  and  received  the  fruits  of  their 
services,  quite  another  question  would  be  presented  and  possibly  in 
such  case  it  might  be  convicted  of  some  crime,  and,  of  course,  the 
individuals  so  practicing  would  be  guilty.  So  far  as  appears, 
however,  no  unlicensed  physicians  are  employed. 

It  seems  to  me  the  defendant  corporation  does  not  come  within 
the  statute  and  that  its  conviction  was  improper. 

Judgment  affirmed. 
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Kbnton  Paper  Company,  Appellant,  v.  The  Nederlandsgbb 
Lu)YDs,  Kespondent,  Impleaded  with  Francis  H,  Gatks, 
Defendant. 

First  Department,  March  6, 1908. 

Fire  ixuurance  —  action  to  reform  policy  —  acts  not  showing  meeting  of 
minds  on.  agreement  to  renew  prior  policy. 

Where  on  applying  for  the  renewal  of  a  tire  insurance  policy  the  applicant  is 
requested  to  make  a  statement  of  the  amount  of  outstanding  insurance  held  in 
other  companies  and  in  compliance  therewith  states  that  it  carries  $10,000  in 
the  Home  Company,  and  the  insurer  thereupon  notifies  tlie  insured  that  its  risks 
are  covered  with  the  following  warranty  "  Home,  110,000,"  and  thereafter  a 
policy  is  issued  stating  that  the  amount  warranted  as  held  by  the  above-named 
company  is  |10,000,  the  insured  is  not  entitled  to  have  the  policy  reformed  by 
striking  out  the  warranty  although  it  did  not  appear  in  the  original  policy,  for 
under  the  circumstances  there  was  no  meeting  of  the  minds  upon  an  agreement 
to  renew  the  former  policy  on  its  original  terms. 

Although  where  there  is  an  actual  agreement  to  renew  an  insurance  policy  tlie 
court  will  reform  it  if  it  contains  new  terms  at  variance  with  the  policy 
to  be  renewed,  yet  the  theory  upon  which  such  relief  is  given  is  that  there 
has  been  a  mutual  mistake  or  some  implied  fraud  on  the  part  of  the 
insurer. 

Appeal  by  the  plaintiff,  the  Kenyon  Paper  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  The 
Nederlandsche  Lloyds,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  26th  day  of  March,  1907,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  New  York  Special 
Term. 

Frederick  E.  Fishel^  for  the  appellant 

Eoerett  P.  Wheeler y  for  the  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  in  the  court  below. 

Present  —  Patterson,  P.  J.,  McLaughijn,  Lauohun,  Houghtoh 
and  Soott,  JJ. 

The  following  is  the  opinion  of  the  court  below : 
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BiSCHOFF,  J. : 

In  the  montli  of  Marcli,  1902,  tlie  defendant,  a  corporation 
doing  business  in  Holland,  issued  a  policy  of  fire  insurance 
upon  certain  machinery  and  stock  of  the  plaintiff  at  Baldwins- 
ville,  N.  T.  When  this  policy  was  about  to  expire  in  February, 
1903,  application  for  a  renewal  was  made  upon  blanks  furnished  to 
the  plaintiff  by  Messrs.  Pollock  &  Cortis,  a  firm  of  insurance  agents 
or  brokers  in  New  York  city  who  were  correspondents  with  the 
defendant.  On  receipt  of  this  application,  Pollock  &  Cortis  wrote 
the  plaintiff's  agent,  requesting  a  statement  of  the  amount  of  out- 
standing insurance  upon  the  same  property  in  other  companies,  and 
the  names  of  the  companies,  with  which  request  the  plaintiff^s  agent 
complied,  the  statement  being  made  that,  among  other  companies 
named,  the  Home  Insurance  Company  carried  $10,000  on  the  ri$k. 
The  application  imported  some  change  in  the  description  of  the 
property  to  be  covered,  and  a  reduction  of  the  premium  to  conform 
to  the  then  existing  rate  was  suggested  by  an  accompanying  letter 
from  the  plaintiff's  agent.  Thereafter  on  March  10,  1903,  Pollock 
&  Cortis  sent,  and  the  plaintiff's  agent  received,  a  binding  slip,  as 
follows :  "  We  beg  to  notify  you  that  our  cable  code  indicates  that 
you  are  covered  under  our  foreign  contracts  to  the  amount  of 
$10,000  on  risk  of  Kenyon  Paper  Co.  on  machinery  and  stock 
as  per  form  attached  to  application,  and  situate  Baldwinsville, 
N.  Y.  Placed  in  Dutch  underwriters.  With  tlie  following  war- 
rantee, Home  $10,000."  Some  days  later  the  policy  was  delivered 
to  the  plaintiff  but  the  instrument  was  not  scrutinized,  and  after  a 
loss  by  fire  in  the  succeeding  month  of  June  it  was  discovered  that 
the  policy  contained  the  following  clause  stamped  upon  it  in  small 
type  :  "  It  is  understood  and  agreed  that  the  amount  warranted  by 
the  policy  or  policies  of  the  above  named  company  "  (referring  to 
the  Home  Insurance  Company,  named  in  the  preceding  clause), 
"covering  on  the  identical  form  is  $10,000."  Admittedly,  the 
amount  covered  by  the  Home  Insurance  Company  was  very  much 
less  than  $10,000,  and  if  the  clause  in  question  was  properly  in  the 
policy  the  defendant  has  a  valid  defense  to  any  claim  by  the  insured. 
Alleging  that  this  clause  was  inserted  through  mistake,  or  that  "with 
its  inclusion  the  policy  did  not  express  the  actual  agreement  of  the 
parties,  the  plaintiff  seeks  judgment  for  a  reformation  of  the  policy 


Digitized  by  VjOOQIC 


888  Kenyon  Paper  Co.  v.  Nederlandsche  Lloyds. 


First  Department,  March,  1908.  [Vol.  124. 


by  striking  out  the  clause  and  for  the  enforcement  of  the  instru- 
ment as  reformed.     As  I  view  the  case  no  ground  for  a  reformation 
is  presented.     Fraud  —  that  is,  actual  deceit  —  is  not  suggested, 
and  the  ground  of  the  action  is  that  the  parties  had  agreed  upou  a 
strict  renewal  of  the  old  insurance  upon  the  identical  terms  and 
conditions ;  hence,  that  a  policy  which  differed  from  these  terms 
and  conditions  did  not  express  the  real  agreement  and  should  be 
reformed.     Where  an  actual  agreement  for  a  renewal  is  entered 
into,  it  is  held  that  a  policy  which  expresses  new  terms  at  variance 
with  the  policy  deemed  to  be  renewed  may  be  reformed  {Say  v. 
Star  Fire  Ins,  Co.y  77  N.  Y.  235),  the  theory  being  as  is  to  be 
gathered  from  the  discussion  of  that  case  in  the  reported  opinion, 
that  tliere  was  inferentially  a  mutual  mistake,  or  some  implied 
fraud  on  the  part  of  the  insurer,  or,  as  might  be  suggested,  tliat 
the  relief  by  way  of  reformation  is  in  the  nature  of  a  decree  for 
specific  performance  to  carry  the  real  agreement  into  effect.    As  I 
have  noted,  there  is  no  charge  of  active  fraud  in  the  present  case, 
nor  was  there  any  mutuality  of  mistake,  for  the  defendant  intended 
the  policy  to  be  precisely  as  it  was  framed,  yet  the  elements  of  mis- 
take or  fraud  were  equally  absent  from  the  case  above  cited,  and  if 
the  proof  before  me  sufficed  to  establish  a  contract  for  a  renewal 
of  the  old  insurance,   the  plaintiff's  case  would   be  within  that 
authority.     But  there  was  no  meeting  of  the  minds  upon  an  agree- 
ment for  a  renewal.     The  plaintiff's  application  to  renew  the  old 
insurance   was  but  an  offer  which  amounted  to  notliing  unless 
accepted  and  there  was  no  word  or  sign  from  the  defendant,  or 
from   Pollock   &   Cortis   (assuming  their  agency  to  charge  the 
defendant),  until  the  binding  slip  was  sent  to  the  plaintiff,  or  to  its 
agent.    This  paper  was  of  itself  a  sufficient  indication  that  a  new 
term  was  to  be  incorporated  in  the  policy ;  certainly  it  evidenced 
no  acceptance  of  the  plaintiff's  application  without  the  warranty 
that  $10,000  insurance  was  covered  by  the  Home  Insurance  Com- 
pany.    !Non-acceptance  of  this  term  —  a  new  term  proposed  by 
the  defendant  —  meant  that  there  was  no  contract  of  insurance  at 
all,  because  the  defendant  had  not  accepted  the  application,  but  if 
there  was  any  meeting  of  the  minds  upon  a  proposal  for  insurance^ 
the  warranty  was  certainly  incorporated.     Thus,  quite  unlike  the  case 
of  Hay  y.  Star  Fire  Ins.  Co.  (j<f?<'7>rflr),  where  there  was  an  acceptance 
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of  tlie  application  for  a  "  renewal "  without  more,  the  present  case  is 
one  where  the  policy  conformed  to  the  preliminary  agreement,  if 
any  agreement  existed,  and  if  there  were  no  preliminary  agree- 
ment, the  relations  of  the  parties  arose  only  from  the  delivery  of 
a  policy  which  the  plaintiff  accepted,  a  situation  which  does  not 
concern  a  court  of  equity.  To  grant  the  prayer  of  this  complaint 
would  call  upon  the  court  to  make  an  agreement  for  the  parties 
which  the  defendant  never  intended,  and  which  the  plaintiff  was 
not  led  by  the  defendant  to  assume  was  intended.  {Carey  Mfg.  Co. 
V.  Merclianti  Ins.  Co.,  25  Misc.  Rep.  18 ;  42  App.  Div.  201.) 
There  should  be  judgment  for  the  defendant,  with  costs. 
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Hbnrt  J.  Pasb,  Appellant,  «.  The  Woodsidb  Heights  Land  Corporation, 

Respondent. 

yim  trial — oMumed  to  be  granted  on  exceptions — negliffence— erroneous  charge  as 

to  extraordinary  care. 

Appeal  by  the  plaintiff  from  an  order  of  the  Municipal  Court  of  the  city  of 
Kew  York,  borough  of  Queens,  dated  the  17th  day  of  January,  1907,  setting 
aside  the  verdict  of  the  jury. 

Jenks,  J. :  The  court  upon  the  rendition  of  the  verdict  set  it  aside  and  ordered 
a  new  trial.  It  must  be  assumed  that  the  order  was  made  upon  the  exceptions. 
(BuleSl,  Supreme  Court;  Mun.  Ct.  Act,  §  20.)*  I  think  that  the  order  was  right, 
inasmuch  as  the  learned  Municipal  Court  charged  the  jury  that  the  defendant 
was  bound  to  use  extraordinary  care,  which  is  not  the  rule.  Hooker,  Gaynor, 
Rich  and  Miller,  JJ.,  concurred.  Order  of  the  Municipal  Court  affirmed,  with 
costs. 


Dakiel  Lb  Rot  Dresser,  R^/spondent,  v.  Mercantile  Trust  Company  and 
Others,  Appellants,  Impleaded  with  John  W.  YounO  and  James  H.  Hyde. 

Pleading  — fraud  —  complaint  not  stating  action  for  deceit  inducing  purchase  of 
stock — failure  to  state  damage  — contract — complaint  stating  breach  of  contract 
to  pay  notes — allegation  of  failure  to  pay  at  maturity  — presumption  of  non-pay- 
ment—  burden  of  proof — allegations  stating  conclusions. 

Appeal  from  an  interlocutory  judgment  entered  in  the  office  of  the  clerk  of 
the  county  of  Nassau  on  the  28d  day  of  May,  1907.  Interlocutory  judgment 
affirmed,  with  costs,  on  opinions  of  Mr.  Justice  Carr  at  Special  Term.  Wood- 
ward, Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 
The  following  is  the  opinion  of  the  court  below  upon  the  original  argument : 
Carr,  J. :  The  first  cause  of  action  in  the  complaint  attempts  to  set  forth 
either  two  causes  of  action  or  two  items  of  damage  arising  from  one  cause  of 
action.  The  defendants  demur  to  it  on  two  grounds,  as  follows:  (a)  That  it  fails 
to  state  facts  sufficient  to  constitute  a  cause  or  causes  of  action:  (b)  that  in  It 
are  improperly  joined  a  cause  of  action  for  a  tort  and  one  on  a  contract,  both  of 
which  do  not  arise  out  of  the  same  transaction.     After  a  careful  consideration  of 

*See  General  Rules  of  Practice,  nile  81;  Mun.  Ct.  Act  (Laws  of  1902,  chap. 
680),  g  20.— [Rep. 
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the  Bomewbat  Yoluminons  allegations  contained  tlierein,  I  am  of  opinion  that  it 
does  not  set  forth  facts  sufficient  to  constitute  a  cause  of  action  for  deceit  against 
the  defendants  in  relation  to  the  alleged  item  of  damages  arising  from  the  plain- 
tifTs  purchase  of  stock  in  the  Trust  (company  of  the  Republic.  The  fraudulent 
practices  complained  of,  or  alleged,  were  directed  to  the  general  public  for  the 
purpose  of  inducing  underwriting  of  the  securities  of  the  so-called  "  Shipbuilding 
Trust."  The  plaintiff  does  not  claim  that  he  underwrote  or  subscribed  to  any 
of  such  securities  relying  upon  the  truth  of  the  representations  made  by  the 
defendants.  He  says  he  bought  the  stock  in  the  Trust  Company  of  the  Repub- 
lic because  that  company  had  been  engaged  by  the  defendants  as  a  bank  of 
deposit  for  the  ''Shipbuilding  Trust,"  and  as  its  medium  for  the  issue  of  its 
bonds  and  the  registrar  of  its  stock,  and  as  an  agent  to  solicit  subscriptions  for 
underwritings  under  terms  which  would  net  it  a  profit  of  about  11,500,000  if  the 
defendants  should  succeed  in  their  scheme  of  exploiting  the  securities.  This 
expected  profit  to  the  trust  company  would  necessarily  increase  the  value  of  its 
own  stock;  and,  relying  upon  these  anticipated  profits,  the  p.aintiff  bought,  not 
the  securities  which  the  defendants  were  endeavoring  to  sell,  and  as  to  which  the 
alleged  fraudulent  representations  were  made,  but  securities  in  which  the 
defendants  had  no  apparent  interest  and  as  to  which  they  made  no  representa- 
tions whatever.  The  trust  company  might  have  failed  to  reap  these  anticipated 
profits,  even  though  the  representations  of  the  defendants  were  true  in  fact,  as 
the  scheme  of  exploitation  could  have  failed  through  the  indifference  of  the  pub- 
lic in  regard  to  the  proposed  investment.  Likewise  the  trust  company  might 
have  reaped  the  anticipated  profit,  even  though  the  defendants'  representa- 
tions were  fraudulent,  if  a  sufficiently  large  portion  of  the  public  had  been 
gulled  into  buying  the  securities  and  thus  enabling  the  trust  company  to  earn  its 
commission  from  the  defendants.  It  seems  clear  to  me  that,  within  the  rules 
which  govern  the  comi^on-law  action  of  deceit,  there  is  no  direct  or  necessary 
connection  between  the  alleged  fraud  of  the  defendants  and  the  plaintiff^s  pur- 
chase of  stock  in  his  own  trust  company,  which  was  influenced  concededly  by 
his  estimate  of  the  profits  which  would  accrue  to  it  if  the  geneml  public  should 
purchase  the  securities  exploited  by  the  defendants.  Therefore,  no  cause  of 
action  is  set  forth  on  this  point.  (Jex  v.  Straus,  122  N.  Y.  293;  BrackeU  v. 
OnsiDold,  112  id.  454:  Barber  y.  Morgan,  61  Biirb.  116.)  The  authorities  dted 
by  the  plaintiff  on  this  proposition  seem  to  me  easily  distinguishable.  As  to  the 
next  item  of  damage  set  forth  in  the  "  First  cause  of  action,"  a  different  question 
arises.  I  refer  to  the  $990,000  item  predicted  on  the  alleged  failure  of  the 
defendants  to  pay  certain  notes  negotiated  by  the  plaintiff.  The  defendants  con- 
tend that,  in  relation  to  this  item,  the  plaintiff  attempts  to  state  a  cause  of  action 
on  contract  and  fails  to  set  forth  facts  showing  a  breach  of  contract  by  non- 
payment. The  plaintiff  alleges  that  he  sues  not  in  contract,  but  in  tort  and 
has  pleaded  sufficiently.  If  a  contract  is  permeated  with  tort  no  doubt  the 
plaintiff  may  elect  to  recover  in  tort  and  waive  the  contract.  Whether  fce 
sues  in  tort  or  in  contract  does  not  seem  to  be  important  at  present;  for,  it 
seems  to  me,  that  if,  as  defendants  contend,  he  is  suing  actually  on  contract,  he 
has  pleaded  sufficiently  a  breach  by  non-payment  on  the  part  of  the  defendants. 
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The  plaintiff  alleges  that  the  defendants  agreed  to  pay  the  notes  in  question  "  at 
maturity."  He  alleges  further  that  they  failed  to  pay  the  notes  at  maturity. 
This  is  a  clear  allegation  of  a  breach.  There  is  nothing  in  the  Len  t  case  to  the  con- 
trary (Unt  V.  JT.  r.  it  M.  R  Co.,  130  N.  Y.  504).  In  that  case  there  was  no  allega- 
tion whatever  of  a  failure  to  pay,,  and  hence  no  allegation  of  a  breach.  Here  there 
is  a  distinct  allegation  of  a  failure  to  pay  the  notes  when  they  became  due,  and, 
therefore,  of  a  breach  of  the  alleged  contract .  The  failure  to  pay  at  maturity  raises 
a  presumption  of  continuous  non-payment  which  is  incumbent  upon  the  defend- 
ants to  meet  by  affirmative  allegations  and  proof.  In  ConJding  y.  Weatherwax  (181 
N.  Y.  258)  there  is  an  instructive  discussion  of  this  question,  although  the  ques- 
tion which  arises  here  was  not  up  for  decision  there.  In  that  case  the  action  was 
not  on  a  contract  for  the  payment  of  moneys  but  to  recover  an  unpaid  legacy. 
Some  differences  arose  in  the  court  as  to  the  true  doctrine  to  be  applied  us  to  the 
burden  of  proof  as  to  payment  or  non-payment.  It  was  held  by  the  majority  of 
the  court  that  in  an  action  to  recover  on  a  contract  to  pay  money  the  burden  of 
proof  was  on  the  defendant  to  prove  payment  (CuUen,  O'Brien,  Haight  and 
Gray).  Yann,  J.,  who  held  where  the  action  was  not  on  a  contract  to  pay 
money,  but  where  payment  was  an  issue,  the  burden  to  show  non-payment  was 
on  the  plaintiff  —  admits  that  in  an  action  on  a  contract  for  the  payment  of  money 
it  is  sufficient  for  the  plaintiff  to  allege  and  prove  a  breach  at  maturity  ''  as  the  pre- 
sumption of  non-payment  continues  until  met  by  the  allegation  and  proof  of  pay- 
ment." (Opinion,  p.  268,  ut  9upi'a.)  1  am  of  opinion,  therefore,  that  the  complaint 
states  a  good  cause  of  action  in  the  "first  cause  of  action  "  as  to  the  $dOO,000  item 
whether  it  sounds  in  tort  or  on  contract.  As  to  the  second  and  third  causes  of 
action,  I  think  they  do  not  state  sufficient  facts  to  constitute  good  causes  of 
action.  Properly  speaking,  they  are  not  on  separate  causes  of  action,  but  simply 
separate  items  of  damage  in  some  way  sought  to  be  connected  with  the  matters  set 
forth  in  the  '*  first  cause  of  action."  The  plaintiff  simply  alleges  he  was  **  fqrced 
to  lose "  certain  property,  but  the  facts  which  brought  about  this  loss,  or  the 
manner  of  losing,  are  not  alleged.  The  statements  are  naked  conclusions.  It 
may  be  imagined  from  the  complaint  that  he  was  "  forced  to  lose  "  these  prop- 
erties through  going  into  bankruptcy,  but  there  is  no  allegation  that  this  was 
the  fact  or  that  his  bankruptcy  was  caused  by  any  acts  of  the  defendants,  and  if 
by  any  such  acts,  whether  it  resulted  from  his  loss  in  the  trust  company  stock 
venture  or  from  the  note  incident,  or  from  both.  Every  reasonable  intendment 
should  be  had  in  favor  of  the  pleader,  but  no  resort  can  be  had  to  mere  guess- 
work in  order  to  know  what  are  the  issues  in  an  action.  The  demurrers  to  the 
first  cause  of  action  should  be  overruled,  and  the  demurrers  to  the  second  and 
third  causes  of  action  should  be  sustained,  with  leave  to  plaintiff  to  serve  an 
amended  complaint. 

The  following  is  the  opinion  in  the  preceding  case  upon  a  reargument: 
PUading — complaint  —  test  on  demurrer  for  insuffldency  —  theory  of  pleader 

immaterial. 

Carr,  J. :  The  well-settled  rule  of  testing  a  complaint  on  demurrer  for 
insufficiency  requires  the  complaint  to  be  upheld  if  it  states  facts  sufficient  to 
constitute  a  good  cause  of  action  of  any  kind  whatsoever  {Abbey  v.  Wheeler,  170 


Digitized  by  VjOOQIC 


894  Cases  Erportbd  with  Brief  Syllabi. 

Second  Deparimeut,  January,  1908.  [Vol.  124. 

N.  Y.  122, 127).  I  have  held  that  the  first  cause  of  action  is  good  as  sounding  in 
contract.  The  plaintiff  believes  that  it  is  good  as  showing  a  cause  of  action  in 
deceit.  The  defendants  claim  that  it  does  not  show  a  good  cause  of  action  in 
deceit  and  the  demurrer  should  be  sustained  because  the  plaintiff  admits  orally 
that  he  intended  to  plead  in  tort.  It  makes  no  difference  whatever  on  a  demurrer 
what  may  have  been  the  plaintiff's  theory  in  framing  his  pleading  if  the  actual 
pleading  sets  up  a  good  cause  of  action  whether  in  tort  or  ex  contractu.  On 
the  trial,  he  may  be  compelled  to  elect  between  the  possible  theories.  If  be 
elects  to  stand  on  his  theory  of  fraud  and  makes  out  simply  a  cause  of  action  on 
contract,  he  will  lose  his  case.  It  is  not  for  the  court,  on  demurrer  for  insuifi- 
ciency,  to  concern  itself  with  any  question  beyond  the  one  involved,  namely, 
does  the  complaint  state  facts  sufficient  to  constitute  a  good  cause  of  action  of 
any  character.  No  cases  to  the  contrary  are  cited,  and  I  have  never  heard  the 
rule  questioned  before.  I  see  no  reason  for  making  any  change  in  my  former 
disposition  of  the  case. 

Anna  C.  Douohbrty,  as  Administratrix,  etc.,  of  William  J.  Doughertt, 
Deceased,  Respondent,  «.  Westihohousb,  Chcech,  Kerb  and  Compant, 
Appellant. 

Negligence  —  master  and  sertant — employee  killed  by  fall  efweigM  used  todrav 
down  block  and  tackle  by  breaking  of  rope  fcntened  by  foreman — Emplayen* 
Liability  Act — detail  of  toork. 

Appeal  by  the  defendant  from  a  Judgment  for  the  plaintiff  entered  upon  the 
verdict  of  a  jury  in  a  trial  at  the  Westchester  Trial  Term. 

Judgment  and  order  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker  and 
Rich,  JJ.,  concurred;  Gay  nor,  J.,  read  for  reversal;  Hirschberg,  P.  J.,  not  voting. 

The  action  was  for  alleged  negligence  of  the  defendant  by  which  the  plaintiff's 
decedent,  while  an  employee  of  the  defendant,  was  killed.  The  defendant  wss 
engaged  in  doing  work  as  contractor  on  a  railroad  terminal  being  constructed  of 
msson  work  and  iron  girders.  Its  superintendent  of  the  work  was  Lenahan,  the 
foreman  of  the  iron  work  was  Scott,  and  the  deceased  was  assistant  foreman 
under  him.  They  worked  together  and  had  a  gang  of  men  under  them.  They 
were  receiving  heavy  iron  girders  from  trucks  when  the  accident  happened. 
They  hoisted  the  girders  one  by  one  and  swung  them  into  place  by  means  of  a 
large  derrick  with  a  swinging  boom.  It  was  the  usual  kind  of  derrick  and  rig- 
ging used  for  such  purposes.  A  block  and  fall  was  suspended  from  the  upper 
end  of  the  boom.  There  was  a  large  iron  ball  weighing  about  850  pounds^ 
shaped  something  like  a  boy's  top,  with  an  eye  at  the  top  of  it  and  another  at  the 
bottom.  The  top  eye  was  to  go  on  the  hook  of  the  block,  and  the  bottom  eye 
on  the  hook  of  the  chain  sling  of  the  load,  and  in  that  way  the  load  would  be 
hoisted,  its  weight  being  thus  on  the  eyes  of  this  ball.  The  only  reason  for  hav- 
ing this  ball  between  the  block  and  the  load,  or  at  all,  is  that  when  the  load  is 
hoisted  and  taken  off,  the  weight  of  the  said  ball  carries  the  block  down  again 
for  the  next  load.  When  the  accident  happened  the  ball  was  not  being  used  in 
the  way  mentioned  above;  it  was  not  suspended  by  its  top  eye  from  the  hook  of 
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the  fall,  and  the  load  suspended  from  its  bottom  eye  by  the  hook  of  the  chain 
sling  of  the  load.  The  load  was  not  suspended  from  the  ball  at  all,  but  directly 
from  the  hook  of  the  block.  The  ball  bad  been  removed  from  the  hook  of  the 
block,  and  simply  lashed  by  a  rope  to  the  side  of  the  block  to  serve  its  purpose 
of  carrying  the  block  down  after  the  load  was  hoisted  and  taken  off.  This  was 
done  because  the  foreman  (Scott)  feared  that  the  eyes  of  the  ball  might  not  be 
strong  enough  to  bear  the  unusually  heavy  weight  of  the  iron  girders  which 
were  being  hoisted,  and  might  give  way.  While  a  girder  was  being  hoisted  the 
ball  fell  down  upon  the  deceased  and  killed  him.  The  rope  which  tied  or  lashed 
it  to  the  side  of  the  block  gave  «vay.  One  witness  testified  the  rope  was  ''rotten/' 
but  this  was  only  a  conclusion,  and  on  further  examination  he  said  he  did  not 
examine  the  rope  at  all  after  the  accident,  and  never  saw  it  before.  The 
evidence  of  the  only  other  witness  who  testified  on  the  subject  is  that  the 
strands  of  the  rope  pulled  out  and  parted.  He  testified:  "  It  was  worn.  After 
it  broke  it  was  all  fuzzy  and  cut  and  its  strands  all  separated  and  worn  away." 
The  deceased  was  present  when  the  ball  was  lashed  to  the  block.  There  is  testi- 
mony that  he  took  physical  part  in  the  doing  of  it,  and  testimony  that  he  did 
not.     There  was  plenty  of  rope  present  for  use  by  the  men. 

Gayxoii.  J.  (dissenting):  The  lashing  of  the  ball  to  the  block  was  a  mere 
detail  of  the  work  of  the  men.  The  ball  fell  because  the  rope  was  not  strong 
enough,  ».  «.,  n:)t  large  enough,  or  enough  of  it  not  used  to  carry  the  weight  of 
the  ball.  This  was  the  negligence  of  the  men  and  n;>t  of  the  employer,  for  there 
was  plenty  of  good  and  suitable  rope  on  hand  for  the  men  to  use;  and  the  fore- 
man has  to  be  considered  as  a  fcUow^servant.  (Vogely.  Ainerictin  Bndgi^Co,^ 
180  N.  Y.  873).  That  the  action  is  brought  under  the  Employers'  Liability  Act 
does  not  change  the  case.  That  act  does  not  make  the  employer  liable  for  every 
negligence  of  a  superintendent  (if  we  consider  Scott,  the  foreman  in  charge  of 
hoisting  the  girders  a  superintendent),  but  only  for  his  negligence  in  acts  of 
superintendence  (§  1,  subd.  2).  as  distinguished  from  his  acts  as  a  workman  in 
doing  the  details  of  the  work.  {Hope  v.  Scranton  db  Lehigh  Coal  Co,,  120  App. 
Div.  595).  The  person  who  does  the  act  may  be  a  superintendent,  and  yet  the 
act  may  not  be  one  of  superintendence.     The  judgment  should  be  reversed. 


Michael  Wai^sh,  Appellant,  v.  The  Continental  Iron  Works,  Respondent. 

Negligence  —  maeter  and  servant  —  injury  to  loorkman  hy  caving  in  of  irenc/i  — 
duty  to  Hieath  irencii  six  feet  deep. 

Appeal  by  the  plaintiff  from  a  judgment  entered  in  the  Kings  county  clerk's 
office  on  the  8d  day  of  June,  1907,  upon  a  dismissal  of  the  complaint  at  the 
close  of  the  evidence  at  the  Kings  Trial  Term,  and  also  from  an  order  denying  a 
motion  for  a  new  trial. 

Judgment  and  order  affirmed,  with  costs.  No  opinion.  Woodward,  Jenks 
and  Miller,  JJ.,  concurred;  Gaynor,  J.,  read  for  reversal,  with  whom  Hooker,  J., 
concurred. 

Gaynor,  J.  (dissenting) :  A  trench  six  feet  in  depth  which  the  plaintiff  and 
other  workmen  were  just  finishing  the  digging  of  caved  in  and  hurt  the  plain- 
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tiff.  The  dismissal  of  the  complaint  at  the  close  of  all  the  evidence  was  error. 
No  sheathing  was  furnished  to  the  workmen  and  the  trench  was  not  sheathed 
up.  It  was  for  the  Jury  to  say  whether  this  was  not  neglect  of  duty  by  the 
defendant  to  its  workmen.  If  the  trench  were  nine  or  twelve  feet  deep  we 
would  have  no  question  of  this,  nor  will  we  when  we  pause  to  think  how  deep 
six  feet  is.  Only  a  very  few  men  reach  that  height.  (Fitrrell  v.  City  cf  Middle- 
iawn,  172  K.  Y.  066;  BeiUy  v.  Troy  Brick  Co,,  184  id.  899).  In  such  dangerous 
employments  the  master  owes  his  men  intelligent,  and  sometimes  scientific, 
oversight,  care  and  direction.  Whether  the  plaintiff  acquiesced  in  the  risk  was 
a  question  of  fact.    The  judgment  should  be  reversed.    Hooker,  J.,  concurred. 


The  Brookltn  Heights  Railroad  Compact,  Respondent,  «.  The  Bbooklth 
CiTT  Railroad  Cohfamt,  Appellant. 

Baif/road — leoie  of  railroad  providing  that  proceeds  from  sale  of  unused  porHons 
to  which  lessee  consented,  should  be  applied  to  "improvements"  cf  other  parts  of 
road,  construed — applieaiion  to  erection  of  ofjice  building  by  lessee  —  items  of 
counterclaim  under  provision  that  lessee  pay  all  reoMonable  expense  necessary  to 
keep  up  organization  of  lessor,  furnish  suitable  offices  cmd  defend  validity  of  lease 
considered — salaries — counsel  fees — arbitration  —  evidence — testimony  of  inter- 
ested mtness  as  to  value  of  legal  services  not  conclusive,  cUthough  not  contradicted 
—  it  is  opinion  evidence  and  not  as  to  facts. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  6th 
day  of  February,  1907. 

Judgment  affirmed,  with  costs,  on  the  opinion  of  Mr.  Justice  Burr  at  Special 
Term.*  Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred;  Hirschberg,  P.  J., 
not  voting. 

The  following  is  the  opinion  of  the  court  below  : 

Burr,  J.:  By  an  instrument  dated  on  the  14th  day  of  February,  1893,  the 
defendant  leased  to  the  plaintiff  the  railroads  owned,  constructed  or  operated  by 
it,  and  also  all  real  estate  owned  by  it  situate  in  either  of  the  counties  of  Kings 
or  Queens.  By  this  instrument  it  was,  among  other  things,  provided  that  if  the 
continued  use  of  any  real  estate  included  in  or  covered  by  the  terms  of  said  lease 
should  no^  be  necessary  or  required  for  the  maintenance  or  operation  of  said 
railroads,  their  extensions  or  branches,  then  the  defendant  with  the  consent  in 
writing  of  the  plaintiff,  might  sell  and  dispose  of  the  same.  It  is  conceded  that 
the  defendant,  with  the  consent  of  the  plaintiff,  has  disposed  of  a  considerable 
portion  of  such  real  estate,  and  now  has  in  its  possession  a  sum  in  excess  of 
178,000  as  the  proceeds  thereof.  By  the  terms  of  the  said  lease  it  was  further 
agreed  that  the  proceeds  of  such  sales  should  be  expended  by  the  defendant  in 
payment  of  the  cost  of  such  additions,  improvements,  extensions,  branches  and 
equipments  to  the  said  railroads  and  properties  belonging  to  it  as  in  its  Judgment 
and  in  that  of  the  plaintiff  should  be  necessary  or  advantageous  to  the  property 
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of  the  defendant,  or  for  the  interests  of  the  plaintiff  other  than  those  necessary  to 
keep  the  said  railroads  and  properties  in  good  condition  and  repair  and  * '  other  than 
those  necessary  to  preserve  or  secure  eflftciency  in  the  operation  of  said  railroad  or 
railroads. "  Prior  to  the  commencement  of  this  action,  the  plaintiff  and  the  defend- 
ant agreed  that  it  was  advantageous  to  the  property  of  the  defendant  and  for  the 
interest  of  the  plaintiff  that  the  defendant  should  purchase  a  lot  at  the  corner  of 
Clinton  and  Remsen  streets  in  the  borough  of  Brooklyn,  and  that  there  should  be 
erected  thereon  and  upon  the  lot  immediately  adjoining,  which  then  belonged  to 
the  defendant,  an  office  building  as  an  addition  to  the  property  of  the  defendant. 
Such  a  building  has  been  constructed  under  the  supervision  and  direction  of 
the  plaintiff  upon  the  plans  submitted  to  and  approved  by  the  defendant. 
The  defendant  has  paid  a  sum  in  excess  of  $50,000  to  purchase  said  lot. 
It  has  also  paid  the  plaintiff  the  sum  of  $21,840  toward  the  cost  of  the  con- 
struction of  said  building.  The  plaintiff,  prior  to  the  13th  day  of  May,  1905, 
lias  expended  in  the  erection  of  said  building  in  addition  to  the  sum  received 
from  the  defendant  the  sum  of  $77,728.76.  The  plaintiff  has  demanded  that 
the  defendant  pay  to  it  such  sum  out  of  the  funds  now  in  its  hands  resulting 
from  the  sales  of  other  real  property.  This  demand  has  been  refused  and  this 
action  is  brought  to  recover  such  sum.  That  the  plaintiff  is  entitled  to  recover 
this  amount  is  clear.  In  one  sense  it  may  be  said  that  the  erection  of  an  office 
building  conveniently  arranged  and  well  equipped  is  an  improvement  which 
tends  to  **  secure  efficiency  in  the  operation  of  said  railroad,*'  but  that  it  was  not 
the  intention  of  the  parties  to  the  instrument  to  give  such  construction  to  the 
language  of  the  lease  is  apparent  not  only  from  the  context  but  from  the  use  of 
identically  the  same  or  very  similar  words  in  other  clauses  of  the  contract,  llie 
exception  to  the  employment  of  the  proceeds  of  the  sale  of  unused  real  estate 
for  additions  and  improvements  manifestly  refers  to  additions  and  improvements 
relating  to  the  operation  of  tfie  company  as  a  railroad  rather  than  to  the  adminis- 
tration of  its  corporate  affairs  as  a  business  in  wliich  its  stockholders  are  inter- 
ested. To  give  to  the  exception  the  construction  contended  for  by  the  defend- 
ant would  make  the  exception  as  broad  as  tlie  preceding  clause  and  virtually 
nullify  its  entire  meaning.  The  practical  construction  given  to  it  by  the  parties 
confirms  this  view.  The  more  serious  difficulties  in  this  case  arise  out  of  a 
counterclaim  interposed  by  the  defendant.  By  the  terms  of  the  lease  above 
referred  to  the  plaintiff  agreed  during  the  term  of  the  lease  "  to  i)ay  all  reason- 
able expenses  of  keeping  up  the  organization  of  the  lessor  (the  defendant)  and  to 
furnish  suitable  offices  •  «  «  free  of  rent,  including  heat  and  light."  The 
defendant  claims  between  the  81st  of  August,  1904,  and  the  1st  day  of  June, 
1905,  to  have  paid  sums  which,  under  the  clause  of  the  lease,  are  properly  charge- 
able to  the  plaintiff  amounting  to  $80,648.43.  The  said  lease  further  provides 
that  the  lessee,  the  plaintiff,  should  ''  hold,  save  and  keep  harmless  and  indemnify 
the  lessor  (the  defendant)  from  and  against  the  expenses  of  the  defense  of  any 
and  all  actions  involving  the  validity  of  this  lease,  «  *  «  or  the  title  of 
the  lessor  to  any  real  estate  *  *  *;  also  from  and  against  the  expense 
of  any  action    •    *    *     now  pending  or  which  may  be  hereafter  brought 

App.  Div.— Vol.  CXXIV.        57 


Digitized  by  VjOOQIC 


898  Cases  Bepobted  with  Brief  Syllabi. 

Second  Department,  January,  1908.  [VoL  124. 

against  the  lessor  and  against  any  Judgment  rendered  in  any  of  said  actions." 
The  defendant  further  claims  to  have  expended  $19,088.04  in  the  defense  of 
yarious  actions  included  within  the  terms  of  the  agreement  as  above  set  forth. 
The  defendant  asks  that  these  sums  be  allowed  as  a  counterclaim  herein 
against  any  sum  due  to  the  plaintiff.  The  first  question  for  determination  is 
whether  the  whole  or,  if  not  the  whole,  what  part  of  the  sum  of  $30,M8.43 
was  expended  in  keeping  up  the  organization  of  the  defendant.  The  second 
question  is  whether  thcbe  expenditures  were  reasonable  in  amount.  I  think  that 
it  was  the  intention  of  the  parties  to  the  leasa  that  not  only  the  interest  on  the 
bonded  indebtedness  of  the  defendant  should  be  paid  by  the  plaintiff,  but  that  a 
fixed  sum  in  addition  should  be  paid  as  rental  which  (if  no  deductions  were  made 
therefrom)  would  yield  to  the  stockholders  of  the  lessor  company  dividends  at 
the  rate  of  ten  per  cent  per  annum.  To  avoid  making  such  deductions,  it  was 
necessary  that  the  current  expenses  of  the  defendant  as  a  living  corporation 
should  be  paid  by  the  plaintiff.  I  think  that  was  what  was  intended  by  the 
phrase  "keeping  up  the  organization."  Were  these  expenses  necessary  and 
reasonable?  It  appears  that  during  the  nine  months  specified  in  defendant's 
counterclaim  the  defendant  has  expended  the  sum  of  $5,215  for  salaries,  the  sum 
of  $1,780  in  fees  for  directors'  meetings  and  meetings  of  the  executive  committee, 
and  more  than  $1,500  for  sundry  disbursements.  At  the  same  rate  the  expense 
of  the  entire  year  would  be  in  excess  of  $11,000.  In  determining  whether  these 
are  necessary  and  reasonable,  it  is  important  to  consider  what  duties  must  be 
discharged  by  the  defendant  company  to  maintain  its  organization.  It  was  not 
engaged  in  any  business.  It  had  parted  with  the  possession  and  control  of  all  its 
property.  It  still  had,  however,  certain  duties  to  perform.  It  must  hold  its 
annual  meeting  of  stockholders;  it  must  elect  its  directors;  it  must  choose 
its  ofiicers;  it  must  file  its  annual  report;  it  must  receive  the  i-ent  from  the  plain- 
tiff, the  lessee,  and  if  it  determined  so  to  do,  distribute  dividends  to  its  stock- 
holders. Beyond  that  the  evidence  wholly  fails  to  disclose  that  during  the  period 
in  question  anything  else  was  necessarily  done  either  in  keepiDg  up  the  organiza- 
tion of  the  defendant  or  administering  its  affairs.  Considerable  evidence  was 
given  that  at  a  time  long  previous  to  the  period  in  question  something  more  was 
required  to  be  done  in  the  way  of  administering  the  affairs  of  the  defendant  com- 
pany, but  even  then  I  think  the  manifest  purpose  of  the  witnesses  was  to  greatly 
exaggerate  the  amount  and  importance  of  the  business  transacted.  Be  that  as  it 
may  during  the  period  in  question  no  real  estate  was  disposed  of  by  the  lessor 
company,  and  the  meetings  of  directors  and  executive  committee  were  princi- 
pally engaged  in  considering  questions  of  dispute  between  this  defendant  com- 
pany and  the  plaintiff,  growing  out  of  the  construction  of  the  lease.  Substantially 
nothing  else  was  done.  The  interest  on  the  bonded  debt  of  defendant  is  paid 
by  the  plaintiff  directly  to  the  trustee  for  the  bondholders  and  4he  canceled  coupons 
are  returned  to  the  defendant.  It  has  no  labor  to  perform  in  this  regard.  Under 
such  circumstances  it  seems  to  me  wholly  unnecessary  and  unreasonable  to  pay  to 
the  president  a  salary  of  $3,600  a  year;  to  the  vice-president  (who  renders  no  services 
whatever  except  when  the  president  is  absent  from  the  country  in  the  summer  time) 
the  sum  of  $500;  to  pay  a  secretary  and  treasurer  $2,000  a  year;  to  call  frequent 
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meetings  of  the  directors  and  executive  committee  at  an  expense  of  from  $50  to  |80 
a  meeting  and  to  maintain  stock  transfer  clerks  and  stenographers  at  an  expense  of 
$1,300  a  year  when  tlie  entire  stock  transfers  do  not  average  much  more  than 
two  a  day.  It  is  undisputed  that  this  entire  service  of  receiving  the  rent  and 
distributing  dividends  would  be  done  by  several  responsible  trust  companies  for 
a  sum  not  to  exceed  $1,000  a  year.  The  conclusion  is  irresistible  to  my  mind 
that  if  the  directors  of  the  defendant  were  obliged  to  pay  the  expense  of  keep- 
ing up  the  organization  and  of  administering  its  affairs  out  of  it.s  own  treasury 
instead  of  out  of  the  treasury  of  the  plaintiff  in  this  action  the  expense  would 
be  very  largely  reduced.  I  think  that  the  sum  of  $4,500  would  be  a  most  ample 
allowance  to  cover  the  expense  properly  chargeable  to  the  plaintiff  by  the  defend- 
ant under  the  terms  of  the  said  lease  for  the  period  of  nine  months  covered  by 
its  counterclaim.  This  would  be  at  the  rate  of  $6,000  a  year.  Included  in  the 
said  sum  of  $80,648.43,  above  referred  to,  is  a  further  sum  of  $250  for  services 
of  one  J.  MacL.  Nash  as  arbitrator.  It  appears  from  the  evidence  in  this  case 
that  for  several  years  the  amount  to  be  charged  and  allowed  to  the  defendant  and 
paid  by  the  plaintiff  under  the  clause  of  the  lease  above  referred  to  has  been 
disputed.  On  one  occ:ision  it  was  proposed  to  leave  the  matter  to  arbitration, 
and  Mr.  Nash  was  selected  as  arbitrator  by  the  defendant.  The  arbitration  pro- 
ceedings fell  through  and  no  result  was  reached.  It  would  certainly  be  doing 
violence  to  the  ordinary  use  of  language  to  hold  that  this  was  an  expense  of 
keeping  up  the  organization  of  the  defendant.  But  if  otherwise  it  would  be 
unreasonable  to  require  the  plaintiff  to  pay  an  expense  incurred  by  the  defend- 
ant in  asserting  a  claim  against  the  plaintiff  which  it  did  not  succeed  in  main- 
taining. Although  the  lease  provides  that  the  plaintiff  shall  pay  the  expense  of 
any  action  thereafter  brought  against  the  lessor  and  also  any  judgment  rendered 
in  any  such  action,  this  manifestly  refers  to  actions  brought  by  persons  other 
than  the  lessee  and  judgments  rendered  in  actions  other  than  those  specified. 
The  lessor  would  not  be  permitted  to  take  advantage  of  its  own  wrong,  and  by 
refusing  to  pay  a  sum  justly  due  to  the  lessee  compel  the  lessee  to  sue  for  the 
same,  and  then  when  it  had  recovered  judgment  against  the  lessor  call  upon  the 
successful  party  in  such  litigation  to  itself  pay  the  judgment  which  it  had  recov- 
ered against  the  wrongdoer.  Another  item  included  in  the  sum  for  general 
expenses  above  referred  to  is  the  sum  of  $19,000  paid  in  November,  1904,  to 
William  C.  Trull.  This  it  was  claimed  was  paid  to  him  for  his  general  services 
as  counsel  to  the  defendant  company  during  the  period  of  nine  and  one-half 
years  immediately  preceding,  such  payment  being  at  the  rate  of  $2,000  a  year. 
There  was  an  additional  sum  claimed  to  have  been  paid  to  Mr.  Trull  fordisburse- 
meutsamounting  to  $1,858.19.  With  regard  to  this  it  is  sufQcient  to  say  that 
there  is  not  the  slightest  evidence  from  which  the  court  can  determine  when  these 
disbursements  were  made  the  items  comprised  in  the  amount  or  the  purpose 
of  them.  The  burden  of  proof  was  on  the  defendant  to  show  that  these  were 
reasonable.  There  is  no  evidence  from  which  the  court  can  reach  any  conclusion 
upon  that  point.  With  regard  to  the  item  of  $19,000  paid  for  counsel  fees,  I 
think  it  is  entirely  clear  from  the  evidence  in  the  case  that  it  was  not  the  inten- 
tion at  the  time  the  services  were  rendered,  either  on  the  part  of  the  counsel  to 
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make  a  clmrgc,  or  on  the  part  of  the  defendant  to  pay  for  such  services.  It  was 
admitted  by  Mr.  Trull  that  there  never  was  any  contract  or  agreement  respecting 
the  same,  and  the  conduct  of  the  parties  clearly  indicates  that  such  services  as 
were  rendered  were  rendered  in  a  general  way,  without  intending  to  charge  for 
the  same,  the  purpose  being,  as  is  frequently  the  case  in  respect  to  services  ren- 
dered by  counsel  to  corpornJons,  to  charge  in  specific  cases  a  sum  sufficient  to 
cover  any  general  services  that  might  be  rendered.  If  this  is  so,  this  was  not  a 
necessary  expense  of.  the  defendant.  It  is  not  necessary  to  determine  whether 
such  charge  would  have  been  reasonable  in  amount,  although  I  may  say  in  this 
connection  that  the  evidence  wholly  fails  to  satisfy  me  that  during  at  least  the 
latter  part  of  the  period  claimed,  any  services  were  rendered  outside  of  services 
in  specific  litigation  which  would  Justify  any  such  claim.  Some  evidence  was 
given  of  frequent  and  apparently  serious  consultations  about  a  proposed  change 
in  the  guarantee  fund  referred  to  in  the  lease.  No  legal  advice  was  necessary.  Tliis 
fund  could  not  be  changed  without  the  consent  of  the  defendant.  It  could  ref  .;se 
to  consent  as  it  did.  That  was  the  end  of  it.  The  remdning  item  going  to 
make  up  the  charge  for  general  expenses  of  keeping  up  the  organization  is  the 
sum  of  $1,200  paid  to  Mr.  Trull  for  his  fees  in  connection  with  a  suit  brought  in 
February,  1900,  by  the  Brooklyn  City  Railroad  Company,  the  defendant  here, 
against  the  Brooklyn  Heiglits  Railroad  Company,  the  plaintiff  hero,  to  recover 
the  sum  of  110,364.77,  at  that  time  claimed  to  be  due  for  expenses  of  maintaining 
the  organization  of  the  defendant  company  under  the  clause  above  referred  to. 
After  some  litigation  that  suit  was  settled  by  the  payment  in  full  of  the  amount 
claimed.  Whatever  the  motives  may  have  been  which  induced  the  lessee  com- 
pany to  make  such  payment,  the  legal  effect  of  it  was  a  concession  that  they  were 
in  the  wrong  in  the  matter,  and  that  the  suit  was  properly  brought.  Under  such 
circumstances,  I  am  disposed  to  allow  Ibe  sum  of  $1,200,  claimed  to  have  been 
paid  to  Mr.  Trull  for  services  in  that  case,  as  properly  paid.  Under  this  branch  of 
the  counterclaim,  therefore,  I  allow  to  the  defendant  the  sum  of  $5, 700.  The  defend- 
ant further  sets  up  as  a  counterclaim  and  demands  to  receive  the  sum  of  $16,800 
paid  as  a  counsel  fee,  and  $518.88  pnid  as  disbursements  to  Mr.  Trull  for  services 
in  four  suits  brought  by  one  Patrick  H.  Flynn  against  both  the  plaintiff  and  the 
defendant  in  this  action.  Also  the  further  sum  of  $1,500  paid  as  counsel  fee  and 
$69.16  paid  as  disbursements  to  Mr.  Trull  in  the  defense  of  nn  action  brought  by  the 
Railroad  Construction  Company  against  the  Brooklyn  City  Railroad  Company  to 
recover  the  sum  of  $15,000  claimed  to  be  due  to  it  in  connection  with  a  real  estate 
transaction  had  long  prior  to  the  lease  in  question.  Also  the  further  sum  of  $150 
paid  to  Mr.  Trull  for  services  in  connection  with  an  action  brought  by  one 
Prendergast  upon  a  tax  title  affecting  certain  property  owne<l  by  the  derendant 
and  leased  to  the  plaintiff.  That  the  defendant  is  entitled  to  be  paid  by  the 
plaintiff  such  sum  as  was  reasonably  and  fairly  paid  to  its  coimsel  for  services 
in  the  Flynn  cases  does  not  admit  of  a  doubt.  There  were  four  of  these  actions. 
The  complaint  in  the  first  action,  which  was  brought  to  set  aside  the  lease,  was 
dismissed  in  the  court  below  and  this  decision  sustained  in  the  Court  of  Appeals. 
The  decision  rested  upon  the  failure  of  the  plaintiff  to  make  a  demand  upon  the 
lessor  company  to  bring  such  action  before  he  brought  the  same.    After  the 
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decision  of  the  Appellate  Division  in  that  case  a  demand  was  made  and  then 
action  No.  4  was  brought.  Action  No.  4,  however,  was  never  tried,  but  was 
subsequently  abandoned.  Actions  2  and  3  were  brought  to  restrain  action  upon 
the  part  of  the  lessor  company  with  regard  to  the  distributing  of  its  surplus 
and  the  change  of  tlie  securities  constituting  a  fund  known  as  its  guarantee  fund. 
These  actions  were  never  tried,  but  were  abandoned,  and  as  Mr.  Trull  testified, 
were  not  deemed  of  great  importance  because  the  things  which  Mr.  Flynn  sought 
to  enjoin  the  company  from  doing  were  things  which  it  did  not  contemplate 
doing  and  did  not  wish  to  do.  The  question  is  whether  the  sums  charged  arc, 
under  the  circumstances,  reasonable.  If  the  defendant  had  through  its  counsel, 
Mr.  Trull,  borne  the  entire  brunt  of  the  litigation  respecting  the  lease,  I  should 
not  think  the  sum  charged  was  an  unreasonable  one.  But  it  clearly  appeai-s  from 
the  evidence  in  this  case  that  associated  with  Mr.  Trull  were  other  distinguished 
counsel  representing  the  Brooklyn  City  Railroad  Company,  and  also,  distin- 
guished counsel,  four  in  number,  representing  the  Brooklyn  Heights  Railroad 
Company,  who  were  equally  concerned  with  the  I^rookljn  City  Railroad  Com- 
pany in  sustaining  the  lease.  It  also  appears  from  Mr.  Trull's  testimony  that  the 
active  work  of  the  trial  and  the  argument  of  the  appeals  devolved  upon  other  coun- 
sel and  not  upon  him.  The  plaintiff  intimated  upon  the  trial  of  this  action  that 
it  would  be  disposed  to  allow  the  sum  of  SIO.OOO  in  addition  to  §2,000  already  paid 
to  Mr.  Trull  for  his  servicer  in  the  Flynn  cases,  making  $12,000  in  all.  I  think, 
under  the  circumstances,  that  this  would  be  full  and  adequate  compensation, 
and  I,  therefore,  allow  that  sum.  I  think  that  the  counsel  fee  in  the  suit  of  the 
R.iilroad  Construction  Company  should  be  allowed.  This  suit  did  not  affect  the 
title  of  any  of  the  demised  property,  but  grew  <^ut  of  a  former  sjile  by  the  defend- 
ant. In  the  absence  of  evidence  as  to  the  disbursements  they  cannot  be  allowed. 
I  do  not  see  how  the  claim  for  services  in  the  ejectment  suit  biought  by  the  holder 
of  an  alleged  tax  title  can  be  collected  from  the  plaintiff  herein.  This  action  related 
to  real  property  demised  by  the  defendant  to  the  plaintiff.  Under  the  lease  the 
defendant  covenanted  and  agreed  that  the  plaintiff  should  peaceably  and  quietly 
enjoy  the  real  estate  and  property  demised  without  let  or  hindrance  from  "any 
person  or  corporation  whatsoever  claiming  under  or  through  the  lessor."  When 
this  clause  is  read  in  connection  with  the  clause  indemnifying  the  lessor  against 
the  expense  of  any  action  brought  or  judgment  rendered  in  such  actions  it  became 
apparent  that  there  is  an  exception  to  the  general  agreement  where  the  bringing 
of  such  an  action  and  the  recovery  of  a  judgment  therein  would  interfere  with 
the  quiet  possession  of  the  lessee  and  make  the  lessor  liable  on  its  covenants. 
So,  too,  I  think  that  the  clause  releasing  the  defendant  from  any  claim  for  dam- 
ages by  reason  of  any  defect  in  the  title  of  the  property  demised  should  not  be 
extended  to  include  expenses  for  protecting  such  title.  To  so  hold  would  nullify 
the  covenant  for  quiet  enjoyment  altogether.  It  was  strenuously  urged  at  the 
trial  of  this  case  and  in  the  briefs  submitted  by  the  defendant  that  the  reasonable- 
ness of  Mr.  Trull's  charge  for  services  could  not  be  questioned,  because  his  testi- 
mony that  such  charges  were  fnir  and  reasonable  was  not  contnulicted  by  the 
testimony  of  any  other  witness.  1  do  not  think  this  position  tenable  for  two 
reasons ;  Fifst,  his  testimony  as  to  the  value  of  bis  services  was  not  testimony  as 
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to  a  fact  but  was  in  the  nature  of  opinion  evidence.  In  such  case  even  the  testi- 
mon3'  of  a  disinterested  witness  is  not  conclusive  {Head  v.  Ilargrate,  105  U.  S. 
4*1),  but,  second,  Mr.  Trull  was  not  only  not  testifying  to  a  fact,  but  he  was  an 
interested  witness.  {Kavanagh  v.  WiUcm,  70  N.  Y.  177.)  The  intimation  in 
that  case  that  the  interest  of  a  witness  in  the  result  of  a  litigation  required  his 
testimony  to  be  submitted  to  a  Jury,  even  though  there  were  no  discrediting  cir- 
cumstances, was  subsequently  asserted.  {Oildersleeve  v.  iMndon,  73  N.  Y.  609; 
Brooklyn,  Crositawn  Railroad  Co,  v.  Strong,  75  id.  591;  WoJdfahrt  v.  Beek€rt, 
92  id.  490,  498.)  Even  if  this  clear  rule  has  been  modified  so  that  noV  it  is  only 
necessary  that  the  jury  should  pass  upon  the  testimony  if  *'  the  interest  of  the 
witness  furnishes  a  pro])er  ground  for  hesitating  to  accept  his  statements  "  (Hull  v. 
Liltnuer,  163  N.  Y.  569).  still  the  rule  remains  that  testimony  of  this  character  is 
not  testimony  as  to  a  fact,  and,  therefore,  is  not  conclusive.  The  head  note  in 
the  case  of  Secotul  National  Bank  v.  Weston  (172  N.  Y.  250)  is  not  justified  by  tlje 
language  of  the  opinion.  In  LitiUfidd  v.  Lawrence  (88  App.  Div.  327)  the  court 
did  not  dissent  from  the  rule  that  such  testimony  was  properly  submitted  to  the 
jury,  but  set  aside  the  verdict  as  against  the  weight  of  the  evidence.  I  conclude, 
therefore,  from  the  whole  case  that  the  plaintiff  is  entitled  to  recover  from  the 
defendant  the  sum  of  $77,728.76  with  interest  from  May  18, 1905,  less  $5,700  with 
interest  from  June  10, 1905,  allowed  to  the  defendant  on  its  counterchiim  for 
expense  of  maintaining  its  organization,  $12,000  with  interest  from  November  10, 
1904,  allowed  to  it  for  expenses  of  the  Flynn  actions,  and  $1,500  counsel  fees  in 
the  action  of  the  Ilailroad  Construction  Company.  The  plaintiff  should  recover 
its  costs  and  an  allowance  of  $1,600. 


IIoBART   S.    Bird,    Appellant,    v.  Regis  II.  Post  and  Others.  Respondents, 
Impleaded  with  William  H.  Hukt  and  Others. 

Pleading  —  improper  joinder  of  separate  causes  of  action  for  conspiracy,  mnUcious 

prosecution,  libel,  etc. 

Appeal  by  the  plaintiff  from  an  interlocutory  judgment  of  the  Supreme  Coiul, 
entered  in  the  office  of  the  clerk  of -the  county  of  Kings  on  the  14th  day  of  March, 
1907. 

Interlocutory  judgment  affirmed  on  the  opinion  of  Mr.  Justice  Kelly  at  Special 
Term,  with  costs.     Jenks,  Hooker,  Gay  nor.  Rich  and  Miller,  JJ.,  concurred. 

The  following  is  the  opinion  delivered  at  Special  Term  : 

Kklly,  J. :  Whatever  may  be  my  own  views  as  to  the  sufficiency  of  the  com- 
plaint,  the  demurrers  must  be  sustained  on  the  authority  of  Oreen  v.  Davies  (183 
N.  Y.  499).  Under  that  decision  the  allegevl  conspimcy  cnmtes  no  cause  of  action 
and  the  overt  acts  pleaded  as  the  result  of  the  conspiracy  constitute  separate 
torti  which  cannot  be  united  in  one  complaint.     Demurrers  sustained,  with  costs. 


William  S.  Barnes  and  Others.  Respondents,  v.  Long  Island  Railroad  Com. 
pany.  Appellant.— Motion  gninted.  Present  — Woodward,  Jenks.  Hooker,  Gay- 
nor  and  Rich,  J  J.     Settle  order  before  Mr.  Justice  Gaynor. 

Armour  Packing  Company.  Respondent,  v.  Edison  Electric  Illuminating  Com- 
pany of  Brooklyn,  Appellant.— Order  affirmed,  with  ten  dollars  costs  and  dis- 
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bursements.    No  opinion.    Woodward,  Jenks,  Hooker,  Qaynor  and  Miller,  JJ., 
concurred. 

Thomas  St.  John  Baldwin,  Respondent,  v.  Charles  Wertheim,  Appellant. 
(Actions  Kos.  1  and  2.)— Judgments  of  the  Municipal  Court  affirmed,  with  costs. 
No  opinion.    Woodward,  Jenks,  Gaynor,  Rich  and  Miller,  J  J.,  concurred. 

Ethel  Balfe,  an  Infant,  by  George  Balfe,  Her  Guardian  ad  Litem,  Respondent, 
y.  The  Frank  Brewery,  Appellant.—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Woodward,  gaynor.  Rich  and  Miller,  JJ.,  con- 
curred; Hirschberg,  P.  J.,  not  yoting. 

George  Balfe,  Respondent,  v.  The  Frank  Brewery,  Appellant.—  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Woodward, 
Gaynor,  Rich  and  Miller,  JJ.,  concurred;  Hirschberg,  P.  J.,  not  voting. 

Bank  of  Long  Island,  Respondent,  v.  John  Alvin  Young,  Appellant. — Judg- 
ment affirmed,  with  costs.  No  opinion.  Woodward,  Jenks,  Hooker,  Gaynor 
and  Miller,  JJ.,  concurred. 

Charles  J.  Belfer  and  Samuel  J.  Flash,  Respondents,  y.  Samuel  A.  McElroy, 
Appellant. —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion. 
Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 

Giant  BIass,  Respondent,  y.  Joseph  J.  Slocum,  as  Receiver  of  the  Pough- 
keepsie  and  Eastern  Railway  Company,  Appellant. — Judgment  and  order  unani- 
mously affirmed,  with  costs.  No  opinion.  Present — Woodward,  Jenks,  Hooker, 
Gaynor  and  Miller,  JJ. 

Henry  A.  Bockholt,  Respondent,  v.  Solomon  Levinson,  Appellant. — Judgment 
of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Chiy- 
nor.  Rich  and  Miller,  JJ.,  concurred. 

Carrie  C.  Boening,  Respondent,  v.  William  C.  Boening,  Appellant. — Judg- 
ment affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor,  Rich  and 
Miller,  JJ.,  concurred. 

The  Bracken-McAveney  Company,  a  Corporation,  Respondent,  v.  Harry  Miller 
and  Others,  Appellants,  Impleaded  with  The  City  of  New  York,  Defendant. — 
Judgment  affirmed,  with  costs.  No  opinion.  Woodward,  Jenks,  Hooker,  Gay- 
nor and  Miller,  JJ.,  concurred. 

Henry  C.  Briggs,  Appellant,  v.  Wickes  Brothers,  Respondent. — Judgment  of 
the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Woodward,  Jenks, 
Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Charles  H.  Brown  Paint  Company,  Respondent,  v.  Samuel  Cohn  and  Simon 
Cohn,  Appellants.— Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No 
opinion.    Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 

Annie  Butler,  Respondent,  v.  The  Brooklyn  Citizen,  Appellant.— Judgment 
and  order  reversed  and  new  trial  granted,  costs  to  abide  the  event,  unless  within 
twenty  days  plaintiff  stipulate  to  reduce  recovery  of  damages  to  the  sum  of 
$3,500.  in  which  case  the  Judgment  as  modified  and  order  affirmed,  without 
costs.  No  opinion.  Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ., 
concurred. 

Antonio  Carpinone,  Appellant,  v.  Jacob  Greenspan  and  Jennie  Greenspan, 
Respondents. — Judgment  of  the  Municipal  Court  affirmed,  with  costs.    No 
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opinion.    Woodward,  Jcnks  and  Miller,  JJ.,  coBCurred;  Hooker,  J.,  dissented; 
Hirschberg,  P.  J.,  not  voting. 

Peter  Cirkot,  Appellnnt,  v.  Clement  H.Brown,  Respondent. —  Judgment  of 
the  Municipal  Court  reversed  and  new  trial  ordered,  costs  to  abide  the  event,  on 
the  authority  of  Flanagan  v.  Fcx  (6  Misc.  Rep.  132;  aflfd.,  144  N.  Y.  706.) 
Woodward,  Jenks.  Hooker,  Gaynorand  Miller,  J  J.,  concurred. 

George  R.  Conklin  and  George  H.  Strong,  Respondents,  v.  William  H.  Cod- 
dington,  Defendant.  John  C.  Minturn,  ^Subsequent  Lienor,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Woodward, 
Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Jefferson  B.  Conley,  Respondent,  v.  Prank  Carney  and  Others,  Individually 
and  as  Assessors  of  the  Town  of  Hague,  County  of  Warren,  State  of  New  York, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and   disbursements.    No 
opinion.    Woodward,  Gaynor,  Rich  and  Miller,  JJ.,  concurred;    Hirschberg,  ^ 
P.  J.,  not  voting. 

Mary  E.  Council,  Respondent,  v.  William  F.  Connell,  Appellant.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Woodward, 
Jenks,  Hooker,  Gaynorand  Miller,  JJ.,  concurred. 

Mary  J.  Curtin,  Respondent,  v.  The  City  of  New  York,  Appellant. —  Judg- 
ment and  order  unanimously  affirmed,  w^ith  costs.  No  opinion.  Present  — 
Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ. 

Michael  Doyle,  Respondent,  v.  Nicholas  Welsh,  Appellant.—  Judgment  and 
order  of  the  County  Court  of  Orange  county  unanimously  affirmed,  with  costs. 
No  opinion.    Present  —  Woodward,  Jenks,  Gaynor,  Rich  and  Miller,  JJ. 

Henry  Edelslcin  and  Louis  Levy,  Respondents,  v.  Wolf  Elias,  Appellant.— 
Judgment  affirmed,  with  costs.  .No  opinion.  Woodward,  Jenks,  Hooker,  Gay- 
nor and  Miller,  JJ.,  concurred. 

Lewis  Eisner,  Respondent,  v.  Charles  E.  Johnson,  Appellant. — Judgment  and 
order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ. 

Engelhardt  Construction  Company,  Appellant,  v.  Jacob  Mann,  Respondent- 
Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Jenks, 
Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Fenlinand  Munch  Brewery,  Appellant,  v.  Grace  Muller  and  Adolph  MuUer,  ' 
Sued  as  John  Doe,  etc..  Respondents.     (Action  No.  1.)  —  Judgment  and  order 
affirmed,  as  to  each  defendant,  with  costs.     No  opinion.    Jenks,  Hooker,  Gaynor 
and  Rich,  JJ.,  concurred;  Hirschberg,  P.  J.,  not  voting. 

Ferdinand  Munch  Brewery,  Respondent,  v.  Grace  Muller  and  Adolph  Muller, 
Sued  as  John  Doe,  etc..  Appellants.  (Action  No.  2.) — Judgment  and  order 
affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  con- 
curred; Hirschberg,  P.  J.,  not  voting. 

Fort  Comfort  Inn  and  Realty  Company,  Respondent,  v.  Isaac  H.  Ford,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Woodward. 
Jenks,  Hooker,  Gaynor  and  Rich,  JJ..  concurred. 

The  Gerzog  Davidoff  Con^^tr'urtion  Company,  Respondent.  ▼.  Jacob  Levin. 
Appellant.— Order  reversed,   with  ten   dollars  costs  and  disbursements,  and 
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motion  granted,  with  costs.    (See  Krainin  v.  Cojfey,  119  App.  Div.  516.)    Wood- 
ward, Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 

Rosa  Gunderson,  Administratrix,  etc.,  of  Peter  A.  Gunderson,  Deceased, 
Respondent,  v.  Rocbling  Construction  Company,  Appellant,  Impleaded  with 
Posl;  &  McCord.— Order  affirmed,  with  costs.  No  opinion.  Woodward,  Jenks, 
Ga/nor,  Rich  and  Miller,  JJ.,  concurred 

Jerusha  I.  Hall,  Respondent,  v.  The  City  of  New  York,  Appellant. —  Judg- 
ment and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Woodward,  Jenks,  Gaynor,  Rich  and  Miller,  JJ. 

John  W.  Hanna,   Doing  Business  as  Hanna  <&  Company,  Respondent,  v 
Charles  S.  Spiegelberg  and  Others,  Partners  Doing  Business  as  L.  Spiegelbcrg  & 
Sons,  Appellants. —  Order  affirmed,  with  costs.     No  opinion.    Jenks,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Annie  E.  Youngs  Hawkins,  Respondent,  v.  James  C.  C.  Van  Nuyse,  Appel 
lint. — Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion 
Present  —  Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ. 

Richard  Heffron,  Respondent,  v.  New  York  City  Railway  Company,  Appel 
Lmt. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion 
Present  —  Woodward,  Jenks,  Hooker  and  Miller,  JJ. 

Benjamin  Hopkins.  Respondent,  y.  The  Pilgrim  Steam  Laundry  Company, 
Appellant.  —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion, 
Woodward,  Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Annie  Jacobs,  Appellant,  v.  The  City  of  New  York,  Respondent.— Judgment 
and  orders  unanimously  affirmed,  w^ith  costs.  No  opinion.  Present  —  Woodward, 
Jenks,  Hooker,  Gaynor  and  Miller,  JJ. 

Christine  Jonssan,  Respondent,  v.  Brooklyn,  Queens  County  and  Suburban 
Riiilroad  Companj',  Appellant. —  Judgment  and  order  reversed  and  new  trial 
granted,  costs  to  abide  the  event,  unless  within  twenty  days  plaintiff  stipulate  to 
reduce  recovery  of  damages  to  the  sum  of  $250,  with  costs,  in  which  case  the 
judgment  ns  mrvdified  and  the  order  are  unanimously  affirmed,  without  costs. 
No  opinion.     Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  J  J.,  concurred. 

Joseph  Joseph,  as  Administrator,  etc.,  of  Mary  Joseph,  Deceilsed,  Respondent,  v. 
Ray  Sanders,  Appellant. —  Judgment  of  the  Municipal  Court  reversed  and  new 
trial  ordered,  costs  to  abide  the  event,  on  the  ground  that  the  judgment  is  against 
the  weight  of  evidence  on  the  question  of  a  gift  causa  mortis.  No  opinion. 
Woodward,  Jenks,  (Jay nor  and  Miller,  JJ.,  concurred;  Hooker,  J.,  dissented. 

Catherine  Kenney,  Respondent,  v.  The  Brooklyn  Heights  Railroad  Company, 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  — Woodward,  Jenks,  Hooker.  Gaynor  and  Miller,  JJ. 

Philip  Kligman,  Respondent,  v.  Tlie  Long  Island  Railroad  Company,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Woodward, 
Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concunred. 

Mary  Eoen,  as  Administratrix,  etc.,  of  Joseph  A.  Koen,  Deceased,  Appellant, 
V.  The  City  of  New  York,  Respondent. —  Judgment  and  order  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  Hooker,  (Jaynor,  Rich  and 
Miller,  JJ. 
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Michael  Lavin,  Respondent,  y.  Degnon  Contracting  Company,  Appellant.-* 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion.  Presents- 
Woodward,  Jenks,  Ghiynor,  Rich  and  Miller,  JJ. 

Alice  Lennon,  as  Administratrix,  etc.,  of  John  F.  Lennon,  I>ecea8ed,  Respond- 
ent, V.  John  Weser,  Appellant.— Judgment  and  order  unanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Woodward,  Jenks,  Oaynor,  Rich  and 
Miller,  JJ. 

Julia  I.  Lewis,  an  Infant,  by  George  A.  Lewis,  Her  Guardian  ad  Litem, 
Appellant,  v.  New  York  and  Queens  County  Railway  Company,  Respondent.— 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Woodward,  Gaynor, 
Rich  and  Miller,  JJ.,  concurred;  Hirschberg,  P.  J.,  not  Toiing. 

George  A.  Lewis,  Appellant,  ▼.  New  York  and  Queens  County  Railway  Com- 
pany, Respondent. — Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Woodward,  Gaynor,  Rich  and  Miller,  JJ.,  concurred;  Hirschberg,  P.  J.,  not 
YOting. 

John  Wolf,  Respondent,  y.  Brooklyn  Heights  Railroad  Company,  Appellant 
^  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Hooker,  Gaynor  and 
Rich,  J  J.,  concurred;  Miller,  J.,  dissented;  Hirschberg,  P.  J.,  not  voting. 

Aaron  J.  Woodman,  Appellant,  y.  Brooklyn  Heights  Railroad  Company, 
Respondent. —  Order  modified  so  as  to  grant  a  new  trial  on  condition  that  the 
defendant  pay  the  costs  and  disbursements  of  the  trial;  otherwise  motion  denied, 
with  ten  dollars  costs,  and  as  thus  modified  affirmed,  without  costs.  No  opinion. 
Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ..  concurred. 

Mary  E.  Beck,  Respondent,  y.  Carrie  Beck  and  Others,  Appellants.— Motion 
to  dismiss  appeal  granted,  with  ten  dollara  costs.  Present — Woodward,  Jenks, 
Hooker,  Gaynor  and  Rich,  JJ. 

Barney  Cohen,  Respondent,  v.  Isaac  Regierer  and  Another,  Appellants. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Woodward,  Jenks,  Hooker,  Gaynor 
and  Rich,  J  J. 

Louis  Cottier  and  Another,  Appellants,  v.  Morris  Wiener,  Respondent.— 
Motion  denied,  with  ten  dollars  costs.  Present — Woodward,  Jenks,  Hooker, 
Gkiynor  and  Rich,  J  J. 

Edward  J.  Gozzett,  Respondent,  y.  Albert  Plant  and  Joseph  Plaut,  Appel- 
lants.—Motion  denied.  Present  —  Woodward,  Jenks,  Hooker,  Gaynor  and 
Rich,  JJ. 

Stephen  M.  Hoye,  Respondent,  y.  Pennsylvania  Railroad  Company,  Appellant, 
and  Westcott  Express  Company,  Defendant. —  Motion  to  resettle  order  granted 
on  reargument,  without  costs.  Present  —  Woodward,  Jenks,  Hooker  and  Rich, 
JJ. 

In  the  Matter  of  the  Application  of  James  Bernard  O'Keefe  for  Admission  to 
the  Bar.— Application  granted  and  order  signed.  Present  —  Woodward ,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ. 

Frank  J.  Kujava,  Respondent,  v.  Walter  E.  Irving.  Appellant.— Motion 
denied.    Present  —  Woodward,  Jenks.  Hooker,  Gaynor  and  Rich,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Bertha  Williams, 
Appellant.—  Motion  denied  on  condition  that  defendant  perfect  her  appeal  and 
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put  her  case  at  the  foot  of  the  present  calendar  to  be  ready  for  argument 
when  reached,  or  if  moved  by  the  district  attorney  after  two  weeks  from 
the  date  of  this  order.  Present  —  Woodward,  Jenks,  Hooker,  C^ynor  and 
Rich.  JJ. 

Max  Resnicoff,  Respondent,  v.  Samuel  Blick,  Appellant. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Woodward,  Jenks,  Hooker,  Gaynor  and 
Rich,  JJ. 

Melina  P.  Schmidt,  as  Executrix,  etc..  Respondent,  y.  Elise  M.  Jewett  and 
Others,  Appellants. —  Motion  granted,  without  costs.  Present  —  Woodward, 
Jenks,  Hooker,  Gaynor  and  Rich,  JJ. 

Burnett  Schnitzer,  Respondent,  v.  Joseph  Price,  Appellant. —  Motion  for  rear- 
gument  or  for  leave  to  appeal  to  the  Court  of  Appeals,  dtiiied,  without  costs. 
Present  —  Woodward,  Jenks,  Hooker,  Gaynor  and  Rich,  JJ. 

Lewis  S.  Seeley  and  Angele  Seeley,  Respondents,  v.  Dean  C.  Osborne,  AppeU 
lant. —  Motion  for  reargument  denied,  with  costs.  Present  —  Woodward,  Jenks, 
Hooker,  Gaynor  and  Rich,  JJ. 

William  D.  Stratton,  Respondent,  v.  Delaware  and  Eastern  Railroad  Company, 
Appellant. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Woodward, 
Jenks,  Hooker,  Gaynor  and  Rich,  J  J. 

Angelo  Varone,  Respondent,  v.  Audley  Clarke,  Appellant. —  Motion  to  with- 
draw the  appeal  granted  on  condition  that  the  appellant  pay  ten  dollars  costs. 
Present  —  WoQdward,  Jenks,  Hooker,  G.iynor  and  Rich,  J  J. 

Victor  Luikert,  Respondent,  v.  Rosalie  Lul&ert  and  Others,  Defendants. 
Emma  Weill,  Appellant. —  Order  affirmed,  with  costs  and  disbursements.  I^o 
opinion.     Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 

Deeb  Lutfy,  Appellant,  v.  Shakir  Nassar,  Respondent,  Impleaded  with  Nicola 
Abo-Samrah  and  Salim  H.  Kisbany,  Defendants.  Joseph  H.  Macksoud  and 
GJeorge  A.  Ferris,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Woodward,  Jeaks,  Gaynor,  Rich  and  Miller,  J  J., 
concurred. 

Samuel  L.  Matthews,  Respondent,  v.  Alfred  Hofmeister,  Appellant. —  Plaintiff 
does  not  ask  for  specific  performance.  Order  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  granted,  with  costs,  upon  the  authority  of 
Klim  V.  Sachs  (102  App.  Div.  44)  and  Krainin  v.  Coffey  (119  id.  516).  Wood- 
ward, Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Roy  L.  McCardell,  Respondent,  v.  Metropolitan  Street  Railway  Company, 
Appellant. —  Reargument  ordered  and  case  set  down  for  Monday,  January  13, 
1908.     Present—  Woodward,  Gaynor,  Rich  and  Miller,  JJ. 

Frances  M.  McCardell,  Respondent,  v.  Metropolitan  Street  Railway  Company, 
Appellant. —  Reargument  ordered  and  case  set  down  for  Monday,  January  13, 
1906.    Present  —  Wootlward.  Gaynor,  Rich  and  Miller,  J  J. 

Qeorge  T.  McCarthy,  Respondent,  v.  Gustave  Schultz,  Appellant.  —  Judgment 
and  order  affirmed,  with  costs.  No  opinion.  Hooker,  Gaynor,  Rich  and  Miller, 
JJ.,  concurred;  Hirschberg,  P.  J.,  not  voting. 

Ellen  McCrystal,  Respondent,  v.  Nicholas  McEnany  and  Others,  Appellants,  • 
Impleaded  with  The  Bedford  Building  Loan  AssodatioiL — Judgment  affirmed, 
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with  cost8.     No  opinion.     Woodward,  Jenka,  Hooker  and  Miller,  JJ.,  concurred; 
Hirscliberg,  P.  J.,  not  voting. 

William  J.  McGnhie,  Respondent,  v.  Sarah  E.  Fahrenholz,  Appellant. —  Judg- 
ment of  the  Muuidixil  Court  affirmed,  with  costs.  Xo  opinion.  Jenks,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ  ,  concurred. 

Frank  McGuirk,  Respondent,  v.  Carsten  Offerman  Coal  Company,  Appellant 
—  Judgment  and  order  of  the  Municipal  Court  afflrmed,  with  costs.  No  opinion. 
Woodward,  Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Jacob  G.  Miller,  Respondent,  v.  Charles  Jacob  and  C.  Albert  Jacob,  Appel- 
ants.  —  Judgment  and  order  afflrmed,  with  costs.  No  opinion.  Hooker,  Gaynor, 
Rich  and  Miller,  JJ.,  concurred;  Ilirschberg,  P.  J.,  not  voting. 

Michael  Monahau,  Respondent,  v,  Thompson -Starrett  Company,  Appellant, 
Impleaded  with  The  Wells  &  Newton  Company,  Defendant. —  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Woodward,  Gaynor,  Rich  and 
Miller,  JJ.,  concurred;  Hirscliberg,  P.  J.,  not  voting. 

Augustus  Mott,  Respondent,  v.  Katharine  S.  Mott,  Appellant. —  Order  afflrmed, 
without  costs.  No  opinion.  Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ., 
concurred. 

Murray  Hill  Iron  Works  Company,  Respondent,  v.  Hanover  Theater  Company 
and  William  H.  Reynolds,  Appellants,  Impleaded  with  United  States  Foundry 
and  Sales  Company  and  Others. — Judgment  afflrmed,  with  costs.  No  opinion. 
Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred;  Hirachberg,  P.  J.,  not  voting. 

Bernard  Nadler  and  Israel  Cohen,  Ap])ellaiits,  v.  Morris  Gordon  and  Nathan 
Blum.  Respondents.  (Actions  1  and  2.)—  Judgments  of  the  Municip«il  Court 
afflrmed,  with  costs.  No  opinion.  Woodward,  Jenks,  Gaynor,  Rich  and 
Miller,  JJ.,  concurred. 

Sarah  Neary,  as  Administratrix,  etc.,  of  Michael  Neary,  Deceased,  Appellant. 
V.  The  Citizens*  Ridlroad,  Light  and  Power  Company,  Respondent. —  Order 
nfflnr.cd,  with  costs.  No  opinion.  Hooker,  Gaynor,  Rich  and  Miller,  JJ., 
concurred;  Hirscliberg,  P.  J.,  not  voting. 

3Iorri3  Novitz,  Respondent,  v.  Joseph  Levinson,  Appellant. —  Judgment  of  tlie 
^lunicipal  Court  afflrmed  by  default,  with  costs.  Woodward,  Jenks,  Hooker, 
Gaynor  and  Rich,  JJ.,  concurred. 

John  Olson  and  William  Olson,  Doing  Business  under  the  Firm  Name  of  Olson 
Brothers,  Appellants,  v.  I^ura  M.  Miles,  Respondent. —  Judgment  and  oniers 
afflrmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ., 
concurred. 

Antonio  Paturzo,  R  spondent,  v.  Matteo  Verone  and  Marianna  Veronc,  Appel- 
lants.—  Judgment  of  tlie  Municipal  Court  afflrmini,  with  costs.  No  opinion. 
Woodward,  Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

John  J.  Paulns.  Respondent,  v.  George  K.  Horton,  Appellant.— Judgment  of 
the  County  Court  of  Dutchess  county  affirmed,  without  costs.  No  opicict 
Woodward,  Jenks.  Gaynor.  Rich  and  Miller,  JJ.,  concuiTed, 

The  People  of  the  Stafe  of  New  York,  Respondent,  v.  Herman  Kronenberg, 
Appellant.— Jud£i:mpnt  of  Wv*.  Court  of  SperJa!  Sessions  affirmed.  No  opinion. 
Woodward,  Jenks,  Gaynor.  Rich  and  Miller,  J  J.,  concurred. 
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The  People  of  the  State  of  New  York  ex  r^l.  Charles  Reith.  Relator,  v.  Nicholas 
J.  Hayes,  as  Fire  Commissioner  of  tiie  City  of  New  York,  Respondent. —  Reargu- 
ment  ordered  and  case  set  down  for  January  18,  1908.  Present  —  Woodward, 
Jenks,  Rich  and  Miller.  JJ. 

Alfred  Richards.  Respondent,  v.  Candee  &  Krckeler  Company,  Appellant. — 
Judgment  of  the  Municipal  Court  afQrmcd,  with  costs.  No  opinion.  Wood- 
ward, Jenks,  Gaynor  and  Miller,  JJ.,  concurred;  Hooker,  J.,  dissented. 

Albert  N.  Ridgely,  Respondent,  v.  Oscar  B.  Bergstrom  and  Henry  A.  Taylor. 
Doing  Business  under  the  Firm  Name  and  Style  of  Bergstrom  &  Company, 
Appellants. —  Judgment  and  order  aflarmed,  with  costs.  No  opinion.  Woodward, 
Hooker,  Gaynor.  Rich  and  Miller,  JJ.,  concurred. 

Irving  Riesenl)erger  and  MarcyRiesenberger,  Respondents,  v.  Robert  T.  Rasmus- 
sen  and  Laura  Rasmusscn,  Appellants. —  J  ud  gment  of  the  Municipal  Court  affirmed , 
with  costs.    No  opinion.    Jenks,  Hooker.  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Bernard  Roeslcr,  Respondent,  v.  George  B.  Shilling.  Appellant. —  Judgment 
of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker, 
Gaynor,  Rich  and  Miller.  JJ.,  concurred. 

Samuel  Saleeby,  Respondent,  v.  Joseph  Nusser  and  Elins  Nusscr,  Appellants. 
—  Judgment  and  order  of  the  Municipal  Court  affirmed,  with  costs.  No  opin- 
ion.    Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Louisa  Schwalenberg  and  Others,  Appellants,  v.  Margaret  M.'Dunn  and  The 
Fred.  Oppermann,  Jr.,  Brewing  Company,  Respondents. —  Judgment  affirmed, 
with  costs.  No  opinion.  Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ., 
concurred. 

Townsend  Scudder,  Respondent,  v.  John  C.  Kennahan,  Appellant,  Impleaded 
with  Others. —  Interlocutory  judgment  affirmed,  with  costs.  No  opinion. 
Woodward,  Jenks,  Hooker,  Rich  and  Miller,  J.T.,  concurred. 

Gustave  Seiner,  Appellant,  v.  Max  Helfstein,  Respondent. —  Order  of  the 
Municipal  Court  reversed,  with  ten  dollars  costs  and  disbursements,  and  judg- 
ment modified  by  striking  out  the  provision  therein  **'  on  the  merits,"  and  a3 
modified  affirmed,  without  costs.  No  opinion.  Woodward,  Jenks,  Hooker, 
GJayuor  and  Rich,  JJ.,  concurred. 

James  H.  Smith,  Respondent,  v.  Frederick  Hafkc,  Appellant. —  Judgment 
affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  Hrokcr,  Gaynor,  Rich  and 
Miller,  JJ. 

Bernard  Sommer,  by  Kate  Sommer,  His  Guardian  ad  Litem,  Suing  as  a  Poor 
Person,  Respondent,  v.  Brooklyn  Cedar  Ware  Works,  Appellant —Judgment 
and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Hirsch- 
berg,  P.  J.,  Hooker,  Gjiynor,  Rich  and  Miller,  J  J. 

Nellie  Tanner,  an  Infant,  by  Peter  Tanner,  Her  Guardian  ad  Litem,  Respond- 
ent, V.  Thomas  Kells  Son's  Company,  Appellant. — Judgment  and  order  unani- 
mously affirmed,  with  costs.  No  opinion.  Present  —  Woodward,  Jenks,  Hooker, 
(Jaynor  and  Miller,  J  J. 

Edward  M.  Tyrrell,  Appellant,  v.  Long  Island  City,  Respondent. —  Orders 
affirmed  on  reargument,  with  costs,  on  the  authority  of  Burke  v.  Baker  (104  App. 
Div.  26).     Woodward,  Jenks,  Hooker  and  Miller,  JJ.,  concurred. 
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Paolo  Yacaro,  Respondent,  y.  Markiis  Pollak,  Appellant. —  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gay  nor  and  Rich,  JJ., 
concurred;  Hirschbcrg,  P.  J.,  not  voting. 

Williiim  K.Voorhees  Grain  Company.  Respondent,  v.  Thomas  Lloyd,  Appel- 
lant.—  Judgment  of  the  Municipal  CSourt  affirmed,  with  costs.  No  opinion. 
Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 

Francis  F.  Wilson,  Jr..  and  Gilbert  K.  Harroun,  Respondents,  y.  Paul  Weid- 
mann  and  Caroline  Weidmann,  His  Wife,  Appellants. — Judgment  affirmed,  with 
costs.  No  opinion.  Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ., 
concurred. 

Delia  Wilson,  Respondent,  v.  Alice  Wilson,  Appellant.— Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  €htynor. 
Rich  and  Miller,  JJ.,  concurred. 

Louis  Cottier  and  Another,  Appellants,  v.  Morris  Wiener,  Respondent- 
Motion  granted,  without  costs.  Present — Jenks,  Hooker,  Gaynor,  Rich  and 
Miller.  JJ. 

Caroline  Crissman,  as  Executrix,  etc.,  of  Henry  W.  Crissman,  Deceased, 
Respondent,  v.  Erie  Railroad  Company,  Appellant. — Motion  for  reargumentor 
for  leaye  to  appeal  to  the  Court  of  Appeals  denied.  Present  —  Jenks,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ. 

Edward  GreenflMd,  Respondent,  y.  Oswin  J.  Mills,  Appellant. — Motion  denied. 
Present — Jenks,  Hooker,  Gaynor,  Rich  and  Miller.  JJ. 

John  Higgins,  Appellant,  y.  Sanih  C.  Powell  and  Others,  Respondents.— 
Motion  of  the  respondents  denied.  Motion  of  the  appellant  granted,  without 
costs.    Present  —  Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  William  J.  F&rrell, 
as  Executor,  etc.,  of  Leocadie  Llado  Farrell,  so  Far  as  the  Same  Relates  to  the 
Account  of  Said  Leocadie  Farrell,  Formerly  Leocadie  Llado,  as  Executrix  of  the 
Estate  of  Francisco  Llado,  Deceased.  Francisco  L.  Farrell  and  Others,  Appel- 
lants, y.  William  J.  Farrell,  as  Executor,  etc.,  Respondent. — Motion  granted 
unless  the  appellants  perfect  their  appeal  in  time  to  place  the  case  upon  the  next 
calendar  of  this  court  and  be  ready  for  argument  when  the  cause  is  reached,  in 
which  eyent  the  motion  is  denied,  without  costs.  Present — Jenks,  Hooker. 
Gaynor,  Rich  and  Miller,  JJ. 

Hayes  E.  James,  Respondent,  y.  Charles  Cranford,  Appellant. —  Motion 
denied.     Present —  Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  J  J. 

Layinia  Lally,  Appellant,  v.  The  New  York  Cf^ntral  and  Hudson  River  Rail- 
road Company,  Respondent. —  Motion  for  reargament  denied,  with  ten  dollars 
costs.    Present  —  Jenks,  Hooker,  Gaynor,  Rich  and  Miller.  J  J. 

Michael  Lavin,  Respondent,  y.  Degnon  Contracting  Company,  Appellant- 
Motion  denied.    Present  —  Jenks,  Hooker,  Gaynor.  Rich  and  Miller,  JJ. 

Jeremiah  F.  Lynch,  Respondent,  y.  American  Linseed  Company,  Appellant. — 
Motion  denied,  without  costs.  Present — Woodward,  Jenks,  Hooker,  €laynor 
and  Rich,  JJ. 

Charles  Millang,  Respondent,  y.  William  H.  Donohue,  Appellant. — Motion 
granted  on  condition  that  the  appellant  perfect  his  appeal  within  twenty  days 
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and  place  the  case  upon  the  next  calendar  of  this  court  and  be  ready  for  argii- 
ment  when  the  cause  is  reiiched;  otherwise  motion  denied,  without  costc. 
Present  —  Jenks,  Hooker,  Gay  nor,  Rich  and  Miller,  JJ. 

Jacob  G.  Miller.  Respondent,  v.  Charles  Jacob  and  C.  Albert  Jacob,  Appel- 
lants.— Motion  for  reargumcnt  denied,  with  ten  dollars  costs.  Present — Jenks, 
Hooker,  Gay  nor.  Rich  and  Miller,  J  J. 

L.  Aloysius  Nelligan,  as  Receiver,  etc.,  PlaintifiF,  ▼.  Peter  Groth,  Appellant. 
Rudolph  Liebmann,  Respondent.— Motion  to  dismiss  appeal  denied,  and  motion 
for  leave  to  correct  papers  on  appeal  granted,  without  costs.  Present — Jenks, 
Hooker,  Gkiynor,  Rich  and  Miller,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v  Howard  W.  Laning, 
Appellant. — Motion  granted.  Present  —  Jenks,  Hooker,  Gay  nor,  Rich  and 
Miller,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  A.  A.  White,  Appellant,  y. 
James  A.  Betts,  as  Justice  of  the  Supreme  Court,  Holding  a  Special  Term 
Thereof,  Respondent. —  Motion  denied.  Present  —  Jenks,  Hooker,  Gay  nor. 
Rich  and  Miller.  J  J. 

Albert  N.  Ridgely,  Respondent,  v.  Oscar  B.  Bergstrom  and  Henry  A.  Taylor, 
Doing  Business  under  the  Firm  Name  and  Style  of  Bergstrom  &  Company, 
Appellants.  —  Motion  denied,  with  ten  dollars  costs.  Present  —  Jenks,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ. 

Margaret  Rooney,  as  Administratrix,  etc.,  of  John  Rooney,  Deceased,  Respond- 
ent, v.  Brogan  Construction  Company,  Appellant. —  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  granted.  Present  —  Woodward,  Jenks,  Gaynor,  Rich 
and  Miller,  JJ. 

John  A  Ryan,  as  Administrator,  etc..  Respondent,  v.  Pennsylvania  Coal  Com- 
pany, Appellant. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Woodward, 
Jenks,  Hooker,  Gaynor  and  Rich,  J  J. 

M.  Cecelia  Sherwood,  as  Trustee,  etc..  Appellant,  v.  Carrie  M.  Rulon,  Respond- 
ent.—  Motion  dismissed,  without  costs.  Present  —  Woodward,  Jenks,  Hooker, 
Gaynor  and  Miller,  JJ. 

Irene  Warden,  an  Infant,  by  William  E.  Warden,  Her  Guardian  ad  Litem, 
Appellant,  v.  The  City  of  New  York  and  Others,  Respondents. —  Motion  denied. 
Present  —  Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ. 

Lillie  May  Barley,  by  Lucas  Barley,  Her  Guardian  ad  Litem,  Respondent, 
V.  Erie  Railroad  Company,  Appellant. —  Judgment  and  order  unanimously 
affirmed,  with  costs.  No  opinion.  Present — Jenks,  Hooker,  Gaynor,  Rich  and 
Miller,  JJ. 

John  H.  Bosworth,  Respondent,  v.  The  Nassau  Electric  Railroad  Company, 
A  ppellant. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Woodward,  Jenks,  Gaynor,  Rich  and  Miller,  J  J. 

The  City  of  New  York,  Respondent,  v.  Louis  Urgalo  and  John  Crispi,  Appel- 
lants.—  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion. 
Woodward,  Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Elizabeth  C.  Cooper,  Individually  and  in  Behalf  of  Mary  Moore,  Deceased, 
Appelktnt,  ▼.  James  Moore,  Jr.,  Individually  and  as  Administrator,  etc.,  of  Mary 
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Moore,  Deceased,  Respondent. —  Judgment  affirmed,  with  costs.    No  opinion. 
Woodward,  Jenks,  Hooker,  Gay  nor  and  Miller,  JJ.,  concurred. 

John  Dohorty,  Respondent,  v.  The  City  of  New  York,  Appellant. — Judgment 
and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Woodward, 
Jenks,  Hooker,  Gay  nor  and  Miller,  J  J. 

Sophie  Diulen,  Appellant,  v.  The  Lawrence  Park  Realty  Company,  Respond- 
ent.—  Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  (}aynor. 
Rich  and  Miller,  JJ.,  concurred. 

Patrick  Dunr  Respondent,  v.  New  York  City  Railway  Company,  Appellant. 
—  Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide  the  event, 
unless  within  twenty  days  plaintiff  stipulate  to  reduce  recovery  of  damages  to 
the  sum  of  |2,500,  in  which  event  tho  judgment  as  modified  is  affirmed,  with 
costs.  No  opinion.  Jenks,  Gay  nor.  Rich  and  Miller,  JJ.,  concurred;  Hooker,  J., 
dissented. 

Josephine  Erichs,  Appellant,  v.  Sarah  Kennedy,  Respondent.—  Judgment  of 
the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gkiynor. 
Rich  and  Miller.  JJ.,  concurred. 

German  American  Metal  and  Novelty  Works,  Incorporated,  Respondent,  v. 
The  Shubert- Anderson  Company,  Appellant. —  Judgment  and  order  of  the 
Municipal  Court  affirmed,  with  costs.  No  opinion.  Jenks,  Gaynor  and  Miller, 
JJ.,  concurred;  Hooker  and  Rich,  JJ.,  dissented  on  the  following  ground:  The 
allegation  of  the  authority  of  the  defendant's  agent  McBride  is  denied  by  the 
answer;  there  is  no  claim  he  had  actual  authority,  and  the  proof  of  his  ostensible 
authority  is  merely  that  he  was  called  general  manager  and  had  an  office  in 
defendant's  building.  This  is  insufficient.  {Gafnaefto  v.  Hamilton  Bank  Note  dk 
Eng,  Co.,  2  App.  Div.  869,  371.) 

Van  V.  Gildersleeve,  Respondent,  v.  Walter  L.  O'Shea  and  G.  Harry  O'Shea, 
Appellants.— Order  affirmed,  With  ten  dollars  costs  and  disbursements.  No 
opinion.     Woodward,  Jenks,  Hooker.  Rich  and  Miller.  JJ..  concurred. 

Harry  C.  Guptill,  an  Infant,  by  Henry  A.  Guptill,  His  Guardian  ad  Litem. 
Respondent,  v.  The  Standard  .Plunger  Elevator  Company,  Appellant. —  Judg- 
ment and  order  reversed  and  new  trial  granted,  costs  to  abide  the  event,  on  the 
ground  that  Kostcr  was  not  a  superintendent,  nor  was  the  act  complained  of  an 
act  of  superintendence.  No  opinion.  Jenks,  Gaynor  and  Miller,  JJ.,  concurred; 
Woodward  and  Rich,  JJ.,  voted  for  affirmance. 

Rose  Hillery,  Respondent,  v.  Long  Island  Railroad  Company,  Appellant,  and 
Brooklyn  Ferry  Company  of  New  York.  Defendant. —  Judgment  and  order 
unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  Hooker, 
Gaynor.  Rich  and  Miller,  JJ. 

In  the  Matter  of  the  A  pplication  of  Cranford  Company,  Appellant,  for  a  Per- 
emptory Writ  of  Mandamus.  John  H.  O'Brien,  as  Commissioner  of  Water  Sup- 
ply, Gas  and  Electricity  of  the  City  of  New  York,  and  Others,  Respondents.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Wood- 
ward, Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 

In  the  Matter  of  the  Applicntion  of  Sophie  Marchais  La  Grave,  Respondent,  to 
Examine  Frank  J.  Herbert  and  Others,  Expected  Parties  to  an  Action  About  to 
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be  Brought  in  this  Court  under  Section  870  of  the  Code  of  Civil  Procedure. 
Francis  P.  Bent,  Appellant. —  Onlcr  affirmed,  with  ten  dollars  costi  and  disburse- 
ments, on  the  authority  of  0/ierbnliez  v.  Parwm,  decided  herewith  (123  Ai)p. 
Div.  814).     Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ.,  concurred. 

Michael  Matteo,  Respondent,  v.  Thomas  J.  RelUy,  Appellant. —  Ju  Igment  of 
>  the  Municipal  Court  reversed,  as  against  the  weight  of  evidence,  and  new  trial 
ordered,  costs  to  abide  the  event,  unless  the  plaintiff  consent  to  reduce  the  judg- 
ment to  six  dollars,  in  which  event  the  Judgment  as  reduced  is  affirmed,  without 
costs.  No  opinion.  Woodward,  Jenks,  Hooker,  Gaynor  and  Rich,  JJ., 
concurred. 

Peter  McGarry,  Appellant,  v.  Edison  Electric  Illuminating  Company  of  Brook- 
lyn, Respondent.  —  Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event,  on  the  authority  of  Ward  y.  EdUon  Electric  Illuminating  Co., 
decided  herewith  {ante,  p.  22).  Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  con- 
curred; Hirschberg,  P.  J.,  not  voting. 

George  H.  Neidlinger,  Respondent,  v.  William  E.  D.  Stokes,  Appellant. — 
Order  afflrme<l,  with  costs,  on  the  authority  ot  Neidlir.ger  v.  Onward  Conatrtiction 
Q}.,  decided  herewith  (ante,  p.  26).  Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ., 
concurred. 

Lawrence  Olsen,  Respondent,  v.  The  New  York  and  Long  Island  Traction  Com- 
pany, Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Hooker,  Gaynor,  RicJi  and  Miller,  J  J.,  concurred;  Hirschberg,  P.  J.,  not 
voting. 

Annie  Sauer,  Appellant,  v.  Fred  3Iunderich,  Respondent. — Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No  opinion.  Hooker,  Gaynor  and 
Miller,  JJ.,  concurred;  Jenks  and  Rich,  JJ.,  dissented. 

M.  Cecelia  Sherwood,  as  Trustee,  etc..  Appellant,  v.  Carrie  M.  Rulon, 
Respondent.—  Order  affirmed  on  argument,  with  ten  dollars  costs  and  disburse- 
ments.    Woodward,  Jcnks^  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Morris  Sirkes,  Respondent,  v.  Owen  McCormack  and  Others,  Appellants. 
—  Judgment  of  the  Municipal  Couit  affirmed,  with  costs.  No  opinion.  Wood- 
ward, Jenks,  Hooker,  Gnynor  and  Rich,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Patrick  €k)rman.  Relator,  v.  Hon. 
J.  Harvey  Bell  and  Others,  as  Police  Commissioners  of  the  City  of  Yonkers, 
New  York,  and  as  the  Board  of  Police  Commissioners  of  Said  City,  Respond- 
ents.—  Reargument  ordered  and  case  set  down  for  Tuesday,  February  25,  190S. 
Present  —  AVoodwnrd,  Jenks,  Gaynor  and  Miller,  JJ. 

Michael  Retzker  and  Others,  Respondents,  v.  Jacob  Baumann,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Woodward,  Jenks, 
Hooker,  Gaynor  and  Miller,  JJ..  concurred. 

William  B.  Anderson,  sis  Ancillary  Administrator,  etc.,  of  Mary  Elizabeth 
Purkess,  Deceased,  Respondent,  v.  John  C.  Fry  and  William  II.  Fry,  as  E.xecu- 
tors,  etc..  of  John  C.  Fry,  Deceased,  Appellants.— Judgment  reversed  on  the 
law  and  facts,  with  costs  to  the  ni)pj  Hants.  No  opiulou,  Jenks,  Hooker,  Gay- 
nor, Rich  and  Miller,  JJ.,  concurred. 

App.  Div,—  Yol.  CXXI V.        58 


Digitized  by  VjOOQIC 


914  Cases  Reportkd  with  Brief  Syllabi. 


Second  Department,  JnnuHiy,  1908.  [Vol.  121 

Simon  Cohn,  Appellant,  ▼.  Joseph  Schwartz,  Respondent. —  Judgment  of  the 
Municipal  Court  affirmed  on  argument,  with  costs.  Jenks,  Hooker,  Gay  nor, 
Rich  and  Miller,  JJ.,  concurred. 

Eieran  E.  Condren,  Respondent,  v.  The  Brooklyn  Heights  Railroad  Com- 
pany, Appellant. —  Order  of  the  County  Court  of  Queens  county  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Woodward,  Jenks,  Gaynor 
and  Rich,  JJ.,  concurred;  Hooker,  J.,  dissented. 

Hyman  Drogowitz,  Respondent,  ▼.  New  York  City  Railway  Company,  Appel- 
liint. — Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered,  costs 
to  abide  the  event,  on  the  ground  that  the  decision  is  against  the  weight  of  evi- 
dence No  opinion.  Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred  ;  Miller, 
J.,  concurred  on  the  ground  that  there  was  error  in  the  exclusion  of  evidence. 

Mary  Fischer,  Administratrix,  etc.,  of  Charles  J.  Fischer,  Deceased,  Appel- 
lant, V.  The  New  York  Central  and  Hudson  River  Railroad  Company  and  New 
York,  New  Haven  and  Hartford  Railroad  Company,  Respondents. —  Judgment 
and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Wood- 
ward, Jenks,  Gaynor,  Rich  and  Miller,  J  J. 

Augusta  Gomer,  Respondent,  v.  Benjamin  W.  Slote,  Appellant. —  Judgment 
of  the  Municipal  Court  affirmed  on  argument,  with  costs.  Jenks,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Rosa  Gunderson,  Administratrix,  etc.,  of  Peter  A.  Gundersou,  Deceased, 
Respondent,  v.  Roebling  Construction  Compan}^  Appellant,  Impleaded  with 
Post  &  McCord,  Defendant. —  Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Jenks,  Rich  and  Miller,  JJ.,  concurred;  Woodward  and  Gray  nor,  JJ., 
dissented. 

Josephine  Lecent,  Respondent,  v.  John  Bourcier.  as  Administrator,  etc.,  of 
Charles  Bourcier,  Deceased.  Appellant. —  Judgment  of  the  Municipal  Court 
affirmed  by  default,  with  costs.  Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ., 
concurred. 

David  R.  Longenecker,  Respondent,  v.  John  R.  Euhn  and  Others,  Appellants. 
—  Order  of  the  County  Court  of  Kings  county  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Woodward,  Jenks,  Hooker,  Ckiynor  and  Rich, 
JJ.,  concurred. 

John  H.  Love,  Jr.,  Appellant,  v.  Walter  R.  Lusher,  Respondent,  Impleaded 
with  Others. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     Woodward,  Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Thomas  Mullen,  Respondent,  v.  State  Line  Telephone  Company,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present— 
Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  JJ. 

Vincenzo  Polito  and  Emanuel  Polito,  Appellants,  v.  Salvatore  Adamo  and 
Antonia  Adamo,  Respondents. — Judgment  of  the  Municipal  Court  affirmed, 
with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor,  Rich  and  Midler,  JJ., 
concurred. 

Grace  Raymond.  Respondent,  v.  Naomi  Ring  (Formerly  Naomi  Duncombe), 
Appellant. —  Reargument  ordered  and  case  set  down  for  Tuesday,  February  25, 
1908.    Present  —  Hooker,  Gaynor,  Rich  and  Miller,  J  J. 


Digitized  by  VjOOQIC 


Ca8E8  Reported  with  Brief  Syllabi.  915 


App.  Div.]  Third  Department,  January,  1908. 

Anthony  F.  Sahidino,  Respondent,  y.  James  J.  Ckizine,  Appellant.—  Judgment 
of  the  Municipal  Court  reversed  and  new  trial  ordered,  costs  to  abide  the  event, 
on  the  ground  that  the  judgment  is  against  the  weight  of  evidence  as  to  the 
price  for  the  entire  work.  No  opinion.  Jenks,  Gay  nor,  Rich  and  Miller,  JJ., 
concurred;  Hooker,  J.,  dissented. 

John  G.  Bennett,  Appellant,  v.  John  Schultz  and  Mary  Schultz,  Respon('ents. 
—  Motion  granted  unless  the  appellant  perfect  his  appeal  within  ten  days  and 
put  the  case  on  the  calendar  for  argument.  If  he  cannot  obtain  the  minutes, 
then  let  the  Municipal  Court  justice  make  his  return  as  best  he  can.  Present  — 
Woodward,  Jenks,  Hooker,  Gaynor  and  Rich,  JJ. 

Barney  Cohen,  Respondent,  v.  Isaac  Regierer  and  Another,  Appellants. — 
Motion  denied,  with  costs.  Present  —  Jenks,  Hooker,  Gaynor,  Rich  and 
Miller,  JJ. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Josephine  G. 
Manske,  Formerly  Josephine  Gunther,  as  Administratrix,  etc.,  of  Otto  Gunther, 
Deceased. —  Motion  granted,  without  costs.  Present  —  Woodward,  Jenks, 
Hooker,  Gaynor  and  Rich,  J  J. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Michael  Ryan  and 
Thomas  Lenane,  as  Executors  and  Trustees  of  the  Last  Will  and  Testament  of 
Mary  M.  Flynn,  Deceased. —  Motion  to  dismiss  appeal  denied.  Motion  to  file 
undertaking  nunc  pro  tujic  granted,  without  costs.  Present — Woodward,  Jenks, 
Hooker,  Gaynor  and  Rich,  J  J. 
^^  Michael  F.  Fritz,  Respondent,  v.  John  Enaub,  as  Second  Assistant  Engineer 
or  Treasurer  of  Port  Jervis  Division  No.  54  of  the  Grand  International  Brother- 
hood of  Locomotive  Engineers,  Appellant. —  Judgment  affirmed,  with  costs,  on 
the  opinion  of  Mr.  Justice  Mills  at  Specinl  Term.*  (Reported  in  57  Misc.  Rep. 
405.)    Woodward,  Jenks,  Hooker,  Gaynor  and  Miller,  J  J.,  concurred. 


Third  Department,  January,  1908. 

Kate  B.  Acer,  Appellant,  v.  The  State  of  New  York,  Respondent.— Judgment 
unanimously  affirmed,  with  costs.    No  opinion. 

Clarence  W.  Cluett.  Respondent,  v.  C.  Fred  Cluett  and  Others,  Appellants. — 
Interlocutory  judgment  affirmed,  with  costs,  with  usual  leave  to  defendants  to 
withdraw  demurrer  and  answer  upon  payment  of  the  costs  in  this  court  and  in 
the  court  below.    No  opinion.    All  concurred. 

Charles  J.  Cummings,  Respondent,  v.  Standard  Harrow  Company,  Appellant. 
—  Judgment  unanimously  affirmed,  with  costs.     No  opinion. 

Patrick  B.  Daly,  Appellant,  v.  The  State  of  New  York,  Respondent.— Judg- 
ment unanimously  affirmed,  with  costs.    No  opinion. 

Horace  H.  Dibble,  Appellant,  v.  The  State  of  New  York,  Respondent.—  Judg- 
ment unanimously  affirmed,  with  costs.     No  opinion. 

*  Trial  Term.—  [Rep. 
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Emma  J.  Ellis,  Respondent,  v.  The  Burt  Olney  Canning  Company,  Appellant. 

—  Judgment  and  order  unanimously  affirmed,  with  costs.    No  opinion.    Sewcll, 
J.,  not  sitting. 

Gabriel  Fortune,  by  Mary  Fortune,  as  Guardian  ad  Litem,  v.  William  H.  IlaU. 

—  Motion  denied. 

James  Green  and  Others,  Appellants,  v.  Charles  F.  W.  Horn,  Respondent.— 
Judgment  and  order  unanimously  affirmed,  with  costs.    No  opinion. 

High  Falls  Pulp  Company,  Appellant,  v.  William  Johnston,  Sr.,  and  William 
Johnston,  Jr.,  D.)ing  Business  as  Clmteaugjiy  Pulp  Company,  Respondents.— 
Judgment  and  onlcr  unanimously  afflrmctl,  with  coots.     No  opinion. 

Lucy  A.  JefFerson,  Appellant,  v.  Lorcri  B.  Bangs  and  Others,  Respondents.— 
Judgment  unanimously  afflrnicd,  with  costs.  No  opinion.  Sew  ell,  J.,  not 
sitting. 

Arthur  G.  Leach,  Ai)pcllant,  v.  International  Paper  Company,  Respondent. — 
Judgment  affirmed,  with  costs.     No  opinion.     All  concurred. 

Mary  E.  Marline,  as  Administmtri.\,  etc.,  of  Godfrey  R.  3Iartinc,  Deceased,  v. 
Hudson  Valley  Hail  way  Company. —  M«)tic)n  denied. 

In  the  ^Litter  of  the  Application  of  Alviu  L.  Baker,  Respondent,  to  I/ay  Out  a 
Highway  in  the  Town  of  Roxbury,  Delaware  County,  N,  Y.,  and  to  Assess  Dji in- 
ages  Therefor.  John  M.  Cronk,  Appellant. —  Oiih^r  affirmed,  with  tL*u  dollai-s 
costs  and  disbursements.     No  opinion.     All  concurred. 

In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Accounts  of  M  -.rgjiret  M. 
Case,  as  Administratrix,  etc.,  of  Joseph  W.  C.ise,  Deceasi-d.  — Motion  denied. 

In  the  Matter  of  the  Final  Judicial  Settlement  of  Account  of  Proceedings  c»f 
George  W.  Russell  and  Frederick  T.  Russell,  as  Execnlors,  etc  ,  of  William  F. 
Russell,  Deceased,  Appellants.  Irving  Russell  and  O.hers,  Respimdents. — 
Decree  unanimously  affirmed,  with  costs.     No  opinion. 

Edward  P.  Mullen,  Respondent,  v.  J.  J.  Quinlan  &  Company,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.     No  opinion. 

Jeremiah  O'Leary  and  Patrick  O'Leary,  Respondents,  v.  Horace  II.  llubbell, 
Appellant.  —  Judgment  and  order  unanimously  affirmed,  with  costs.  No 
opiPiion. 

The  Per>i)le  of  the  Stjite  of  New  York,  Respondent,  v.  A.  Bleecker  Banks, 
AppHltii^t. —  Judgment  unanimously  affirmed,  with  costs.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  John  H.  Deister,  Appellant, 
V.  Thomas  J.  Wintcrmute.  Re^^pondent. — M:)tion  denied. 

The  People  of  t!ie  State  of  New  York  ex  rel.  Powers  &  Mansfield  Company. 
Respondent,  v.  Henry  Schneider,  as  Commissioner  of  Public  Works  of  the 
City  of  Troy,  Appellant.—  Judgment  unanimously  affirmed,  with  costs.  No 
oi.inion. 

Roswell  W.  Post,  Appellant,  v.  The  State  of  New  York,  Respondent.— 
Judgment  unanimously  affirmed,  with  costs.     No  opinion. 

Jessie  M.  Van  Alstine,  Respondent,  v.  The  State  of  New  York,  Appellant- 
Judgment  unanimously  affirmed,  with  costs.     No  opinion. 

Willard  C.  Wagner,  Respondent,  v.  Hudson  Valley  Railway  Company, 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs.    No  opinion. 
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John  W.  Warner  and  Mary  J.  Warner,  Respondents,  v.  George  W.  Hobbs  and 
Charles  H.  Uobbs,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.     No  opinion.     All  concurred. 

Kate  Watera,  Respondent,  v.  Metropolitan  Life  Insurance  Company,  Appel- 
lant.—  Judgment  unanimously  affirmed,  with  costs.    No  opinion. 

Mark  E.  Wood,  Appellant,  v.  The  New  York  Central  and  Hudson  River  Rail- 
roiid  Company,  Respondent. —  Judgment  and  order  unanimously  affirmed,  with 
costs.     No  opinion. 

The  Biinner  Rubber  Company,  Appellant,  v.  Morris  J.  Davenport,  Respond- 
ent.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
All  concurred,  except  Smitli,  P.  J.,  and  Kellogg,  J.,  dissenting. 

Alvah  Bartholomew,  Appellant,  v.  Frederick  Bartholomew,  Respondent. — 
Judgment  and  order  reversed  as  against  the  weight  of  evidence  and  new  trial 
granted",  with  costs  to  appellant  to  abide  event.  No  opinion.  All  concurred, 
except  Cochrane  and  Sewell,  JJ.,  disseiking. 

Henry  O.  Duseuberry  and  Charles  E.  Dusenberry,  Appellants,  v.  Boston  and 
Maine  Railroad,  Respondent. —  Judgment  affirmed,  with  costs.  No  opinion. 
All  concurred,  except  Kellogg,  J.,  dissenting. 

Sarah  E.  Kelly,  Appellant,  v.  The  Home  Savings  .Bank  of  the  City  of  Albany 
and  Franklin  B.  Beers  and  Harvey  S.  Bedell,  as  Executors,  etc.,  of  Kate  V. 
Beers,  Deceased,  Respondents. —  Judgment  affirmed,  with  costs.  No  opinion. 
All  concurred,  except  Kellogg  and  Sewell,  JJ.,  dissenting. 

Sarah  E.  Kelly,  Appellant,  v.  The  Albany  Savings  Bank  and  Franklin  B.  Beers 
and  Harvey  S.  Bedell,  as  Executors,  etc.,  of  KateV.  Beers,  Deceased,  Respondents. 
—  Judgment  affirmed,  with  costs.  No  opinion.  All  concurred,  except  Kellogg 
and  Sewell,  JJ.,  dissenting. 

In  the  Matter  of  the  Application  of  William  C.  Duell  for  a  Peremptory  Writ 
of  Mandamus  against  Martin  H.  Glynn,  as  Comptroller  of  the  State  of  New 
York. —  Motion  granted,  and  question  certified  as  follows:  The  surrogate  of 
Westchester  county  having  recommended  a  qualified  person  for  appointment 
under  the  provisions  of  section  234  of  the  Tax  Law,*  as  amended  by  chapter  368 
of  the  Laws  of  1905,  as  transfer  tax  assistant  in  his  office,  may  the  Comptroller 
appoint  another  qualified  person,  wlio  has  not  been  recommended  by  the 
surrogate?! 

Almeda  Morrell,  Respondent,  v.  The  Village  of  Sandy  Ilill,  Appellant. — Judg- 
ment and  order  affirmed,  with  costs.  No  opinion.  Ali  concurred,  except  Clicster 
and  Kellogg,  JJ.,  dissenting. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Ansel  W.  Dunham, 
Appellant. — Judgment  affirmed.  No  opinion.  All  concurred,  except  Smith, 
P.  J.,  not  voting,  and  Sewell,  J.,  dissenting. 

Margaret  Polhamus,  as  Sole  Administmtrix,  etc..  Appellant,  v.  The  Delaware, 
Lackawanna  and  Western  Railroad  Company,  Respondent. —  Motion  granted, 
with  ten  dollars  costs,  unless  within  twenty  days  the  appellant  pays  to  the 

♦Laws  of  1896,  chap.  908.— [Rep. 

t  See  Matter  of  DueU  v.  Qlynn  (122  App.  Div.  314).— [Rep. 
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respondent  twenty  dollars  and  serves  proposed  case  and  exceptions,  in  which 
event  motion  is  denied,  without  costs. 

Moses  Reis  v.  Andrew  J.  Graham.  —  Motion  denied. 

John  F.  Slater,  Appellant,  ▼.  Louise  Grannemann,  Personally  and  as  Admin- 
istratrix, etc.,  of  Christian  Grannemiinn,  Deceased,  and  Others,  Impleaded  with 
Anna  M.  Grannemann  and  Others.  Respondents.  (No.  1.) — Order  affirmed,  with 
ten  dollars  costs  and  disbursements,  upon  the  ground  that  the  Judgment  is  one  of 
nonsuit  and  not  upon  the  merits.     All  concurred. 

The  Union  Paving  Company,  Respondent,  ▼.  Julian  Scholl  <&  Company, 
Appellant. —  Interlocutory  Judgment  affirmed,  with  costs,  with  usual  leave  to 
defendant  to  answer  upon  payment  of  costs  of  demurrer  and  of  this  appeal.  No 
opinion.    All  coftcurred. 

Waterford  Electric  Light,  Heat  and  Power  Company  v.  Kate  £.  Reed  and 
Others. —  Motion  denied. 


First  Department,  February,  1908. 

Annib  Miller,  Appellant,  «.  Samuel  Friedman  and  Others,  Respondents. 

Appeal  hy  the  plaintiff  from  an  order  entered  December  11,  1907,  in  the  New 
York  county  clerk's  office,  providing  that  answers  may  remain  in  lieu  of 
demurrers. 

Per  Curiam:  Order  should  be  modified  by  striking  out  the  words  '*  and  that 
the  answers  of  said  defendants  heretofore  served  on  plaintiff's  attorney  remain  in 
lieu  and  stead  thereof,"  with  ten  dollars  costs  and  disbursements  to  appeUant^ 
and  with  leave  to  defendants  to  make  such  motion  in  the  court  below  as  they 
shall  be  advised.  Present  —  Patterson,  P.  J.,  McLaughlin,  Laughlin,  Clarke  and 
Scott,  JJ.  Order  modified  as  directed  in  opinion,  and  as  so  modified  affirmed, 
with  ten  dollars  costs  and  disbursements  to  appellant,  and  with  leave  to  defend- 
ants to  make  such  motion  in  the  court  below  as  they  shall  be  advised. 


In  the  Matter  of  Striking  the  Name  of  William  Heinbman  from  the  Original 
Primary  Enrollment  Book  of  the  Fourth  Election  District  of  the  Twenty- 
third  Assembly  District,  etc. 

The  Board  of  Elections  of  the  City  of  New  York,  Appellant,  v.  William 
T.  Kelkher,  Respondent. 

Election  Law  —  name  struck  from  prinuiry  enrollment  book. 

Appeal  by  the  board  of  elections  from  an  order  entered  in  the  New  York 
county  clerk's  office  on  the  19th  day  of  September,  1907,  compelling  the  said 
board  to  strike  the  name  of  William  Heineman  from  the  primary  enrollment 
book. 

McLaughlin,  J.:  This  case  cannot  be  distinguished  from  Matter  of  Titus  (117 
App.  Div.  621;  affd.,  188  N.  Y.  585).  Upon  the  authority  of  that  case,  as  well 
as  Master  of  aSrien  (117  App.  Div.  628;  affd.,  188  N.  Y.  685)  and  Matter  €f 
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McOuire  (117  App.  Div.  687;  affd.,  188  N.  Y.  585)  the  order  here  appealed  from 
must  be  reversed  and  the  motion  denied.  Patterson,  P.  J.,  lAughlin,  Clarke  and 
Scott,  JJ.,  concurred.    Order  reversed  and  application  denied. 


GusTAV  Gelderman,  as  Administrator,  etc.,  of  Josiah  W.  Gblderman, 
Deceased,  Appellant,  «.  Grove  D.  Curtis  nnd  Walter  F.  Blaisdell,  Copart- 
ners in  Business  under  the  Firm  Name  and  Style  of  Curtis  &  Blaisdell, 
Respondents. 

Trial  —  negligence — preponderance  of  evidence  and  credibility  of  witnesses  for  jury. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supremo  Court,  entered  in  the 
clerk's  office  of  the  county  of  New  York  on  the  22d  day  of  October,  1907,  on  a 
verdict  in  favor  of  defendants;  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  21st  day  of  October,  1907,  denying  plaintiff's  motion  for  a  new  trial. 

Houghton,  J.:  On  a  former  appeal  taken  by  defendants  this  couit  reversed  the 
Judgment  (120  App.  Div.  400)  on  the  ground  that  the  verdict  of  the  jury  in  plain- 
tiff's favor  was  against  the  weight  of  evidence.  On  the  new  trial  granted  by 
such  reversal  the  defendants  obtained  a  verdict  in  their  favor,  and  the  pbiintiff 
now  appeals.  While  there  is  some  change  in  the  evidence,  the  facts,  as  well  as 
the  credibility  of  the  witnesses,  were  for  the  jury  to  determine.  There  is  no 
siicli  preponcierance  of  evidence  in  favor  of  the  plaintiff  as  autliorizes  us  to 
interfere  with  the  present  verdict.  The  judgment  and  order  must,  therefore,  be 
affirmed,  with  costs.  Ingraham,  McLaughlin  and  Laughlin,  JJ.,  concurred; 
Patterson,  P.  J.,  dissented.    Judgment  and  order  affirmed,  with  costs. 


Hattie  Bogart,  Respondent,  v.  William  T.  Hookey,  Appellant,  Impleaded  with 
Sommer  Construction  Company  and  Others. — Judgment  affirmed,  with  costs. 
No  opinion.    (Houghton,  J.,  dissenting.) 

The  Rector,  Church  Wardens  and  Vestrymen  of  the  Church  of  the  Transfigu- 
ration in  the  City  of  New  York,  Respondent,  v.  The  Rector,  Church  Wardens 
and  Vestrymen  of  St.  Stephen's  Protestant  Episcopal  Church  of  the  City  of  New 
York,  Appellant.— Judgment  affirmed,  with  cosis,  with  leave  to  defendant  to 
withdraw  demurrer  and  answer  on  payment  of  costs.     No  opinion. 

Harry  8.  Hooker,  as  Trustee  in  Bankruptcy  of  Herman  Mayer  and  Jack 
Mayer,  Individually  and  as  Copartners  Composing  the  Firm  of  Herman  Mayer 
&  Co.,  Respondent,  v.  Millie  Toch  and  Lucas  Toch*  Appellants. —  Judgment 
affirmed,  with  costs.  No  opinion.  (Ingraham,  J.,  dissenting  as  to  defendant 
Lucas  Toch.)    Settle  order  on  notice. 

Frederick  Kindorf,  Appellant,  v.  Philip  J.  Hoellerer,  Respondent.— Order 
affirmed,  with  costs,  on  87  Appellate  Division,  628.  (Patterson,  P.  J.,  and 
Laughlin,  J.,  dissenting ) 

Eugene  L.  Waldo  and  John  McKelvey,  Partners,  Doing  Business  under  the 
Firm  Name  of  Waldo  &  MoKelvey,  Respondents,  v.  Fedor  Schmidt,  Individually, 
and  as  Sole  Surviving  Partner  of  Remy,  Schmidt  &  Pleissner,  Appellant. — 
Judgment  affirmed,  with  costs.     No  opinion. 
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Jennie  C.  Dauby,  as  Administratrix,  etc.,  of  Walter  J.  Danby,  Deceased, 
Appellant,  v.  New  York  City  Railway  Company,  Kespondent. —  Judgment 
affirmed,  with  costs.    No  opinion. 

Morris  Koblenzer,  Respondent,  v.  New  York  City  Railway  Company,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.    No  opinion. 

The  Havcrly  Company,  Respondent,  v.  William  E.  Nankeville  and  the  Hav- 
erly  Mastodon  Minstrels,  Appellants. —  Judgment  affirmed,  with  costs.  No 
opinion.  (Ingraham,  J.,  dissenting  on  the  ground  that  there  is  no  proof  of 
damage.) 

Thomas  O'Leary,  as  Administrator,  etc.,  of  Cornelius  O'Leary,  Deceased, 
Respondent,  v.  New  York  City  Railway  Company,  Appellant. — Judgment  and 
order  affirmed,  with  costs.  No  opinion.  (Ingraham  and  Laughlin,  JJ., 
dissenting.) 

John  J.  Murtaugh,  Respondent,  v.  Murdoch  M.  Campbell,  Appellant. —  Judg- 
ment and  order  affirmed,  with  costs.     No  opinion.     (Ingraham,  J.,  dissenting.) 

Alfred  P.  BoUer,  Appellant,  v.  The  City  of  New  York.  Respondent. — Judg- 
ment affirmed,  with  costs,  on  117  Appellate  Division,  458.  (Patterson,  P.  J.,  and 
Houghton,  J.,  dissenting.) 

Delia  O'Neil,  Respondent,  v.  New  York  City  Railway  Company,  Appellmt.— 
Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Michael  F.  McKenna,  Jr.,  tis  Administrator,  etc.,  of  James  McKenna,  Deceased, 
Appellant,  v.  New  Amsterdam  Gas  Company,  Respondent. —  Judgment  affirmed, 
with  costs.     No  opinion.     (Houghton,  J.,  dissenting.) 

Amy  E.  Potter,  as  Administratrix,  etc.,  of  Robert  A.  Potter,  Deceased,  Appel- 
lant, V.  Interborough  Rapid  Transit  Company,  Respondent. —  Judgment  affirmed, 
with  costs.     No  opinion. 

Edward  Rowland  and  Others,  Trustees  in  Bankruptcy  of  the  Searchmont  Auto- 
mobile Company,  Appellants,  v.  Charles  Clifton,  as  President  of  the  Association 
of  Licensed  Automobile  Manufacturera,  Respondent. — Judgment  affirmed,  with 
costs.    No  opinion. 

Nettie  Abramson,  an  Infant,  by  Philip  Abramson,  Her  Guardian  ad  Litem, 
Respondent,  v.  New  York  City  Railway  Company,  Appellant.—  Judgment  and 
order  affirmed,  with  costs.     No  opinion. 

William  H.  Ely  and  Others,  as  Ancillary  Executors  of  and  Trustees  under  the 
Last  Will  and  Testament  of  Ambrose  K.  Ely,  Deceased,  Respondent,  v.  The  City 
of  New  York,  Appellant. —  Judgment  affirmed,  with  costs.     No  opinion. 

John  P.  Cohalan,  Respondent,  v.  New  York  Press  Company  (Limited),  Appel- 
lant.— Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  withdraw 
demurrer  and  answer  on  payment  of  costs.    No  opinion. 

Emil  Ilaenschcn,  as  Administrator,  etc.,  of  Emil  Haenschen,  Deceased, 
Respondent,  v.  Allison  Realty  Company  and  Roebling  Construction  Company, 
Appellants,  Impleaded  with  Edward  Pole  and  Paul  Sch wand tner. —  Judgment 
and  order  reversed  and  new  trial  ordered,  costs  to  appellants  to  abide  event,  unless 
plaintiff  stipulates  to  reduce  verdict  to  15.000,  in  which  event  judgment  as  so 
modified  and  order  affirmed,  without  costs.  No  opinion.  (Scott,  J.,  dissenting 
and  voting  for  reversal.)    Settle  order  on  notice. 
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Paul  R.  G.  Horst,  Respoudcot,  v.  Zeltner  Brewing  Company,  Appellant. — 
Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  withdraw  demurrer 
and  answer  on  payment  of  costs.     No  opinion. 

John  C.  Freund,  Respondent,  v.  The  Musical  Courier  Company,  and  Marc 
A.  Blumenberg,  Appellants.  —  Judgment  affirmed,  with  costs,  with  leave  to 
defendant  to  amend  on  payment  of  costs.     No  opinion. 

The  Music  Trades  Company,  Respondent,  v.  The  Musical  Courier  Company, 
and  Marc  A.  Blumenberg,  Appellants. —  Judgment  affirmed,  with  costs,  with 
leave  to  defendant  to  amend  on  payment  of  costs.    No  opinion. 

The  City  of  New  York,  Respondent,  v.  Sophia  R.  C.  Furniss,  as  Trustee  of  the 
Estate  of  Clementina  Furniss  under  the  Will  of  William  P.  Furniss,  Appellant. — 
Judgment  affirmed,  with  costs.    No  opinion. 

William  M.  Cavanaugh,  Appellant,  v.  Alfred  Brumme,  Respondent. — Judg- 
ment and  order  affirmed,  with  costs.    No  opinion. 

Ellen  Davern,  as  Administratrix,  etc.,  of  John  Davern,  Deceased,  Respondent, 
V.  The  City  of  New  York,  Appellant.—  Judgment  and  order  reversed  and  new 
trial  ordered,  with  costs  to  appellant  to  abide  event,  unless  plaintiff  stipulates  to 
reduce  verdict  to  $4,500,  in  which  event,  judgment  as  so  modified  and  order 
affirmed,  without  costs.     No  opinion.     Settle  order  on  notice. 

John  Finck,  Appellant,  v.  Oliver  E.  Cromwell,  Respondent. —  Judgment  and 
order  affirmed,  with  costs.     No  opinion. 

George  Morris,  Appellant,  v.  The  Board  of  Education  of  the  City  of  New 
York,  Respondent. —  Determination  affirmed,  with  costs.     No  opinion. 

Paul  L.  Crowe,  Appellant,  v.  Eugene  F.  Crowe,  Respondent. — Judgment 
affirmed,  with  costs,  with  leave  to  plaintiff  to  amend  on  payment  of  costs.  No 
opinion. 

Luigi  A.  Rocca,  Appellant,  v.  Francesco  Aiello  and  Joseph  Calvosa,  Respond- 
ents.—  Judgment  affirmed,  with  costs,  with  leave  to  plaintiff  to  withdmw 
demurrer  on  payment  of  costs.     No  opinion. 

Eugene  K.  Fassett,  Respondent,  v.  Charles  H.  Duryea,  Appellant,  Impleaded 
with  Paris  Laundry  Company  and  Others. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.     No  opinion. 

Fulton  Bag  and  Cotton  Mills,  Respondent,  v.  Q.  Fred  Allison  and  Carleton  G. 
Lowery,  Copartners  under  the  Firm  Name  and  Style  of  G.  F.  Allison  &  Com- 
pany, Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  John  H.  Bloodgood  and  Henry 
W.  Hayden,  as  Executors  and  Trustees  tmder  the  Last  Will  and  Testament  of 
Elizabeth  Bloodgood,  Deceased,  Appellants,  ▼.  Lawson  Purdy  and  Others,  as 
Commissioners  of  Taxes  and  Assessments  of  the  City  of  New  York,  Respond- 
ents.—  Order  affirmed,  with  costs  and  disbursements.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Joseph  D.  Carroll,  Appellant, 
V.  Mattie  L.  Carroll,  Respondent. —  Order  affirmed,  with  costs  and  disbursements. 
No  opinion. 

In  the  Matter  of  Proving  the  Alleged  Last  Will  and  Testament  of  Robert  B. 
Reilly,  Deceased,  as  a  Will  of  Real  and  Personal  Property.    Peter  W.  Reilly 
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and  Others,  Appellants;  Abbie  A.  Hcilly,  Respondent.—  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    No  opinion. 

Louis  Barth,  Appellant,  v.  Morris  Levy  und  Solomon  N.  Levy,  Respondents.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

John  W.  Ellis,  Respondent,  v.  Traders  and  Travellers'  Accident  Company 
of  New  York  and  Gteorge  E.  Kceler,  Appellants.  (No.  1.)— Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Frank  Van  Ree, 
Appellant. —  Motion  denied. 

Anna  Woerishoffer,  Respondent,  v.  Sidney  W.  Peoples,  Appellant,  Impleaded. 

—  Motion  denied,  with  ten  dollars  costs. 

Edward  F.  Browning,  Appellant,  v.  Meyer  L.  Sire,  Respondent,  Impleaded. 

—  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs. 

Thomas  B.  Hewitt  and  Others,  Respondents,  v.  Louise  N.  Bixby,  Appellant 

—  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs. 

Anita  Howell.  Respondent,  v.  Otto  C.  Heinze  and  Others,  Appellants, 
Impleaded,  etc. —  Motion  denied  upon  condition  that  appellants  have  their  appeal 
ready  for  argument  at  the  March  term. 

Nelson  A.  McGill,  Respondent,  v.  John  F.  Brady  and  Others,  Appellants. — 
Motion  denied  on  terms  stated  in  order. 

The  James  McCreary  Realty  Corporation,  Respondent,  v.  Equitable  National 
Bank  of   New  York,  Appellant. —  Motion  denied,  with  ten  dollars  costs. 

In  the  Matter  of  Michael  O'SuUivan. —  Motion  denied.    Settle  order  on  notice. 

Rika  Saphir,  Respondent,  v.  The  Terry  and  Tench  Company,  Appellant- 
Motion  denied,  with  ten  dollars  costs. 

Mary  Reynolds,  Respondent,  v.  Alven  Beveridge  and  Others,  Appellants.— 
Motion  denied,  with  ten  dollars  costs. 

The  People  of  the  State  of  New  York  v.  Lena  Brecht. —  Motion  granted. 
Settle  order  on  notice. 

Dierck  Schomacker  v.  Sophia  Michaels. —  Motion  denied. 

Frederick  C.  Withers  and  Others  v.  The  City  of  New  York. —  Motion  granted. 
Settle  order  on  notice. 

St  John  Wood  and  Others  v.  John  C.  Proudman. —  Motion  denied,  with  ten 
dollars  costs. 

Birdie  S.  Stemberger  v.  Louis  Sternberger.— Motion  granted.  Settle  order 
on  notice. 

E.  Lawrence  Fell,  as  President,  etc.,  v.  Qeorge  L.  Berry,  as  President,  etc.— 
Stay  vacated.     Settle  order  on  notice. 

Brinkers*  Money  Order  Association  v.  Friedrich  Nachod  and  Others. —  Motion 
denied  on  condition  that  appellants  have  appeal  ready  for  March  term. 

Harris  Epstein  and  Another  v.  Morris  Lazarus. —  Motion  denied  on  conditioD 
that  appellant  have  appeal  ready  for  April  term. 

Marie  S.  Wiggins  v.  George  M.  Burr.— Motion  granted,  with  ten  dollars 
costs. 

William  Wright  and  Others  v.  Edgar  Whitlock,  Individually,  etc.—  Motion 
granted,  with  ten  dollars  costs. 
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The  People  of  the  State  of  New  York  v.  Isaac  Qoodnian. —  Motion  granted. 

The  People  of  the  State  of  New  York  y.  Charles  E.  Ackron.—  Motion  granted. 

Samuel  Wormser  v.  William  Gehri  and  Another.—  Motion  granted,  with  ten 
dollars  costs. 

James  Shirley  v.  Lee  S.  Bernheim. —  Motion  denied,  with  ten  dollars  costs. 

Harris  H.  Uris  v.  Brackett  Realty  Company. —  Motion  denied,  with  ten  dollars 
costs. 

Charles  M.  Myers  v.  Frank  K.  Sturgis  and  Others. —  Motion  granted;  questions 
certified. 

Charles  D.  Fox  ▼.  Bessie  F.  Smith. —  Motion  granted;  question  to  be  certified 
on  settlement  of  order.    Settle  order  on  notice. 

J.  Quintus  Cohen  v.  American  Surety  Company.— Motion  granted;  questions 
certified. 

Andrew  Friedman  v.  Maryland  Casualty  Company. —  Motion  denied,  with  ten 
dollars  costs. 

JohnN.  Drake  and  Another  v.  Walter  B.  La  Chicotte  and  Another. — Motion 
denied,  with  ten  dollars  costs. 

In  the  Matter  of  the  Department  of.  Parks.  In  the  Matter  of  Harney. — 
Reference  ordered.    Settle  order  on  notice. 

Cornelius  E.  Byrne  v.  Fremont  Realty  Company. —  Motion  denied,  with  ten 
dollars  costs.     Settle  order  on  notice. 

Van  Kannel  Revolving  Door  Company  v.  John  J.  Astor  and  Others. —  Motion 
denied,  with  ten  dollars  costs.     Settle  order  on  notice. 

Abraham  Lakowshowsky  v.  Utopia  Land  Company. —  Application  granted. 
Order  signed. 

^tna  Elevator  Company  v.  Richard  Dueves. —  Application  granted.  Order 
signed. 

Mark  N.  Cormack  *r.  New  York,  New  Haven  and  Hartford  Railroad  Company. 
—  Application  granted.     Order  signed. 

Minnie  Comerford  v.  Oeorge  W.  Bristol.  Samuel  Cohn  v.  George  Tomes. 
Herbert  E.  Norwood  v.  Preferred  Accident  Insurance  Company.  Eldaen  Realty 
Company  v.  Max  E.  G.  Beusamon.  Leon  Gorditzer  v.  Morris  Levenson.  Ellen 
R.  Dorsett  v.  Doubleday  &  Company.  Adolph  Barth  v.  James  Blaine.  Anna 
Rosenberg  v.  G^rge  Jacobson.  C.  Albert  Jacob  v.  Antoinette  Kellogg.  Inno- 
vation Trunk  Company  v.  Arthur  C.  Piatt.  Julius  Stern  v.  Barrett  Chemical 
Company. —  Applications  for  leave  to  appeal  to  Appellate  Division  denied,  with 
ten  dollars  costs  in  each  case.     Orders  signed. 

William  Carter,  Appellant,  v.  Builders  Construction  Company  and  Others, 
Impleaded  with  Italian  Swiss  Colony,  Respondent..— Order  affirmed,  with  ten 
dollars  costs  and  disbursements.     No  opinion. 

James  Kelly,  as  Administrator,  etc.,  of  Catharine  Kelly,  Deceased,  Respond- 
ent, V.  John  Mulcaliy,  Appellant. —  Judgment  and  order  affirmed,  with  costs. 
No  opinion. 

David  P.  Canavan  and  Others,  Respondents,  v.  Decauville  Automobile  Com- 
pany, Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
(Houghton,  J.,  dissenting.) 
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Isaac  Q.  Johnson  and  Company,  Respondent,  v.  Elizabeth  J.  Cox  and  Isabel 
Cox,  Appellants  (Originally  Impleaded  witb  Walter  Cox).— Judgment  affirmed, 
with  costs.     No  opinion. 

The  New  York  Juvenile  Asylum,  Appellant,  v.  The  City  of  New  York, 
Respondent. —  Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Ferdinaudo  DeLuca,  Appellant,  v.  Archer  Manufacturing  Company,  Respond- 
ent.—  Determination  affirmed,  with  costs.     No  opinion. 

Charles  OLsen,  Respondent,  v.  Metropolitan  Street  Railway  Company-, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  LAUghlin, 
J.,  dissenting. 

Max  Doriug,  Respondent,  v.  Paul  S.  Brown,  Appellant.  — Judgment  and  order 
reversed,  new  trial  ordered,  costs  to  ap;  ellant  to  abide  event,  unless  plaintiflf 
stipulates  to  reduce  verdict  to  $800,  in  which  event,  judgment  as  so  modified  an. 
order  affirmed,  without  costs.     No  opinion.     Settle  order  on  notice. 

George  A.  Raftery,  Respondent,  v.  C.  B.  Russell  Company,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Laugh- 
lin,  J.,  dissenting. 

Joseph  S.  Alkins,  Respondent,  v.  Timothy  E.  PMtzpatrick.  Appellant.  —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Joseph  D.  Redding,  Respondent,  v.  Mary  Adelaide  Mizner,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

In  the  Matter  of  Samuel  E.  Fairfield,  Appellant,  to  Confirm  and  Approve  the 
Express  Agreement  for  His  Retainer  Fee,  as  Counsel,  by  William  M.  Campbell, 
Respondent,  to  Secure  the  Estate  of  M.ury  J.  Oliver,  Deceased,  Intestate,  to  the 
Custody  and  Control  of  Said  William  M.  Campbell,  as  He  Is  Ad ipinistrator  Thereof 
and  Committee  of  the  Person  and  Property  of  fl.ittie  A.  Campbell,  His  Mother, 
an  Incompetent  Person,  etc. —  Order  affirmed,  with  ten  dollars  costs  and 
disbui'sements.     No  opinion. 

In  the  Matter  of  the  Application  of  the  Mayor,  Aldermen  and  Commonalty  of 
the  City  of  New  York,  Relative  to  Acquiring  Title,  etc.,  for  the  Purpose  of  0[>en- 
ing  East  One  Hundred  and  Seventy-eighth  Street,  etc.,  from  Creston  Avenue  to 
Ryer  Avenue,  etc.  Charlotte  Aschenbrenner,  Appellant;  Thomas  J.  Lock  and 
Others,  Respondents.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Joseph  F.  Sinclair,  Respondent,  v.  John  Zipfel,  Jr.,  Appellant.—  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Edward  Jja  Montague  and  Others,  Respondents,  v.  The  Bank  of  New  York 
National  Banking  Association,  Appellant.—  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.     No  opinion. 

Morris  Jaooby  and  Seymour  Bookman,  Appellants,  v.  The  Trust  Company  of 
America,  as  Executor  of  Simon  M.  Simpson,  Deceased,  Respondent. —  Order 
modified  by  providing  that  the  relief  granted  is  upon  condition  that  defendant  pay 
all  costs  of  the  action  to  the  date  of  the  order  and  ten  d  )llars  costs  of  the  motion, 
and  as  so  modified  affirmed,  without  costs.     No  opinion.     Settle  order  on  notice. 

George  Streat,  Respondent,  v.  Alfred  Wolf,  Appellant.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.     No  opinion. 
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Decauville  Automobile  Company,  Respondent,  v.  Metropolitan  Bank,  Appel- 
lant.—  Motion  granted;  stay  continued.     Settle  order  on  notice. 

Theodore  Bernstein,  Respondent,  v.  Victor  Steinbauer,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Minnie  Ball  Thaw,  Respondent,  v.  Edward  B.  Thaw,  Appellant.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Stephen  L.  Spencer,  Appellant, 
V.  Charles  Marty n  and  Others,  Respondents.— Oi-der  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

Patrick  O'Conuell,  as  Administrator,  etc.,  of  Patrick  O'Connell,  Deceased, 
Respondent,  v.  Merchants'  Refrigerating  Company,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  v.  George  B.  McClellan  and  Another. — 
Motion  granted  on  condition  that  plaintiffs  apply  to  the  Court  of  Appeals  for 
leave  to  bring  the  appeal  on  for  argument  at  the  earliest  practicable  day;  ques- 
tions to  be  determined  on  settlement  of  order,  which  should  be  on  twenty-four 
hours'  notice.     Memorandum  per  curiam. 

The  People  of  the  State  of  New  York  v.  George  B.  McClellan  and  Another. — 
Cause  ordered  to  be  tried  in  Trial  Term,  Part  XVIII. 

Fannie  Garlanz  v.  Alonzo  B.  See. —  Motion  granted,  with  ten  dollars  costs. 

Germania  Life  Insurance  Company  v.  Marie  A.  Donnegan. —  Motion  granted, 
with  ten  dollars  costs. 

Herman  Seider  v.  Isaac  Huppert  and  Others.- Motion  granted,  with  ten 
dollars  costs. 

Herman  Seider  v.  John  F.  Cronin,  Impleaded. —  Motion  granted,  with  ten 
dollars  costs. 

Bridget  Long  v.  Emigrant  Industrial  Savings  Bank. —  Motion  g^nted,  with 
ten  dollars  costs. 

Anita  Crompton  v.  William  Crompton. — Motion  granted,  with  ten  dollars 
costs. 

Herbert  L.  Miles  v.  James  Barton.  William  P.  Dixon  v.  William  Schaaf, 
Lawrence  Murphy  v.  Interurbaii  Street  Railway  Company.  George  Nieder- 
meier  V.  Wendelin  Spielman.  John  Fowler  v.  Solomon  Schinasi.  MoritzBerger 
V.  Nathan  Glassheim. —  Applications  for  leave  to  appeal  to  Appellate  Division 
denied,  with  ten  dollars  costs  in  each  case.     Orders  signed. 

Bavinbridge  Colby  v.  Equitable  Trust  Company. —  Motion  granted;  questions 
certified.     Motion  for  stay  granted.     Settle  order  on  notice. 

Constantine  J.  McQuire  v.  Margaret  E.  Hughes.—  Application  granted.  Order 
signed. 

Morris  Eoblenzer  v.  New  York  City  Railway  Company. —  Motion  denied,  with 
ten  dollars  costs. 

George  A.  Treadwell  v.  William  A.  Clark.— Motion  denied,  with  ten  dollars 
costs. 

The  People  of  the  State  of  New  York  ex  rel.  Christopher  T.  Fitzgerald  v. 
Theodore  A.  Bingliam,  Police  Commissioner  of  the  City  of  New  York.  The  Peo- 
ple of  the  State  of  New  York  ex  rel.  Frederick  W.  Unger  v.  Theodore  A.  Bing- 
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ham,  Police  Commissioner  of  the  City  of  New  York. —  Proceedings  reversed  and 
relators  reinstated. 

Abraham  Lakowshowaky  y.  Utopia  Land  Company.— Motion  for  stay  granted 
on  conditions  stated  in  memorandum.    Settle  order  on  notice. 

Samuel  T.  Banes  v.  Roy  A.  Rainey.—  Motion  granted.    Settle  order  on  notice. 

Nelson  A.  McGill  v.  John  F.  Brady. —  Motion  granted.    Order  resettled. 

Bankers'  Money  Order  Association  v.  Friedrich  Nachod  and  Others. —  Motion 
granted.     Order  resettled. 


Sboond  Department,  Ykbrvaxt^  1908. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Joseph  J.  Cahill,  Appel- 
lant.— Reargument  ordered  and  case  set  down  for  Wednesday,  March  4,  1906, 
Present  —  Hirschberg,  P.  J.,  Jenks,  Qaynorand  Miller,  J  J. 

John  Seattle  and  Peter  Seattle,  as  Executors  and  Trustees  under  the  Last  Will 
and  Testament  of  John  Seattle,  Deceased,  Respondent,  y.  The  New  York  and 
Long  Island  Construction  Company,  Appellant. —  Motion  granted  unless  the 
appellant  perfect  its  appeal  and  put  the  cause  on  the  calendar  in  time  for  the 
next  term  of  this  court,  in  which  case  the  motion  is  denied.  Present  —  Wood- 
ward, Hooker,  Qaynor,  Rich  and  Miller,  J  J. 

Jefferson  B.  Conley,  Respondent,  y.  Frank  Carney  and  Others,  Individually 
and  as  Assessors  of  the  Town  of  Hague,  County  of  Warren,  State  of  New  York, 
Appellants. — Reargument  ordered  and  case  set  down  for  Monday,  March  9, 1908. 
Present  —  Woodward,  Hooker,  Gaynor,  Rich  and  Miller,  JJ. 

Ben  L.  Fairchild,  Appellant,  y.  John  H.  Seed,  Respondent.— Motion  granted 
unless  the  plaintiff  perfect  his  appeal  and  put  the  cause  on  the  calendar  in  time 
for  the  next  term  of  this  court,  in  which  case  the  motion  is  denied.  Present  — 
Woodward,  Hooker,  Gaynor,  Rich  and  Miller,  J  J. 

Henry  Feltman,  Respondent,  y.  Ferdinand  Ehrlich,  Appellant — Motion  denied. 
Present — Woodward,  Hooker,  Gaynor,  Rich  and  Miller,  J  J. 

John  Hlggins,  Appellant,  y.  Sarah  C.  Powell  and  Others,  Respondents.— 
Motion  granted.  Settle  order  before  Mr.  Justice  Gaynor.  Present  —  Woodward, 
Hooker,  Gaynor,  Rich  and  Miller,  JJ. 

Charles  H.  Israels  and  Julius  F.  Harder,  Appellants,  y.  Ranald  H.  Maodonald, 
as  Survivor,  etc..  Respondent. —  Motion  denied.  Present — Woodward,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ. 

In  the  Matter  of  the  Application  of  James  J.  Ennis  for  the  Appointment 
of  Appraisers,  etc.,  v.  The  Federal  Brewing  Company. — ^Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  granted.  Present  —  Woodward,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ.* 

In  the  Matter  of  the  Application  of  Richard  A.  Rendich  for  the  Appointment 
of  Appraisers,  etc.,  v.  The  Federal  Brewing  Company.— Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  granted.  Present  —  Woodward,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ.* 

*  See  128  App.  Div.  691.— [Rbp. 
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In  the  Matter  of  the  Application  of  Sophie  Marcliais  La  Grave  to  Examine  Frank 
J.  Herbert  and  Others,  etc.— Motion  granted.  Present  —  Woodward,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ. 

In  the  Matter  of  the  Application  of  Nathaniel  L.  Foster  for  Admission  to  the 
Bar. —  Application  granted.  Present  —  Woodward,  Hooker,  Gaynor,  Rich  and 
Miller,  JJ. 

In  the  Matter  of  the  Application  of  Ernest  Martin  Quittmeyer  for  Admission 
to  the  Bar.  —  Application  granted.  Present  —  Woodward,  Hooker,  Gaynor, 
Rich  and  Miller,  JJ. 

James  Kennedy,  Respondent,  v.  The  City  of  New  York,  Appellant.—  Motion 
denied.    Present  —  Woodward,  Hooker,  Gaynor,  Rich  and  Miller,  J  J. 

Frank  Logerto,  Respondent,  t.  Central  Building  Company,  Appellant. — Motion 
denied.     Present  —  Woodward,  Hooker,  Gaynor,  Rich  and  Miller,  J  J. 

Edward  C.  Martin,  Appellant,  v.  Valhalla  Realty  and  Improvement  Company, 
Respondent.—  Motion  denied,  with  ten  dollars  costs.  Present  —  Woodward, 
Hooker,  Gaynor,  Rich  and  Miller,  J  J. 

F.  Stout  Norman,  Respondent,  v.  Loomis-Manning  Filter  Company,  Appel- 
lant.—  Motion  denied.  Present  —  Woodward,  Hooker,  Gaynor,  Rich  and 
Miller,  JJ. 

George  Odenwald,  Respondent,  v.  Brooklyq,  Queens  County  and  Suburban 
Railroad  Company,  Appellant. —  Motion  denied.  The  delay  was  caused  solely 
by  the  refusal  of  the  stenographer  in  Judge  Rosenthal's  court  to  write  out  his 
minutes.     Present  —  Woodward,  Hooker,  Gaynor,  Rich  and  Miller,  JJ. 

Lawrence  Olsen,  Respondent,  v.  New  York  and  Long  Island  Traction  Com- 
pany, Appellant. — Motion  granted.  Present  —  Woodward,  Hooker,  Gaynor, 
Rich  and  Miller,  JJ. 

Lewis  H.  Pounds,  Respondent,  v.  George  W.  Egbert  and  Virginia  L.  Egbert, 
Appellants. —  Motion  granted.  Present  —  Woodward,  Hooker,  Gaynor,  Rich 
and  Miller,  JJ. 

David  Rich,  Appellant,  v.  The  Brooklyn,  Queens  County  and  Suburban  Rail- 
road Company,  Respondent. —  Motion  granted  and  case  set  down  for  Friday, 
March  6,  1908.    Present  —  Woodward,  Jcuks,  Hooker,  Gaynor  and  Rich,  JJ. 

Townsend  Scudder,  Respondent,  v.  John  C.  Kennahan,  Impleaded  with 
Others,  Appellants. —  Motion  denied.  Present  —  Woodward,  Hooker,  Gaynor, 
Rich  and  Miller,  JJ. 

William  Tabachnick,  Respondent,  v.  Leopold  Brand,  Appellant. —  Motion 
denied.    Present  —  Woodward,  Hooker,  Gaynor,  Rich  and  Miller,  J  J. 

The  Village  of  Haverstraw,  Respondent,  v.  J.  Esler  Eckerson  and  Others, 
Appellants. —  Motion  granted.  Present — Woodward,  Hooker,  Gaynor,  Rich 
and  Miller.  JJ. 

Elizabeth  Wade,  Respondent,  v.  The  City  of  Mount  Vernon,  Appellant. — 
Motion  denied.     Present  —  Woodward,  Hooker,  Gaynor,  Rich  and  Miller,  JJ. 

John  Welch,  Respondent,  v.  Albert  Welch,  Appellant.— Motion  granted,  on 
condition  that  the  parties  agree  that  the  bonds  be  deposited  pending  the  action 
In  escrow  with  some  person  or  corporation  to  be  chosen  by  them  within  five 
days,  in  default  of  which  an  undertaking  to  be  approved  by  a  justice  of  this 
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court  must  be  given;  otherwise  motion  denied,  with  ten  dollars  costs.     Present 

—  Woodward,  Jenks,  Hooker,  Rich  and  Miller,  JJ. 

Benjamin  Baker,  an  Infant,  etc.,  Respondent,  v.  Interborough  Rapid  Transit 
Company,  Appellant. — Judgment  of  the  Municipal  Court  affirmed,  with  costs 
No  opinion.    Jenks,  Hooker,  Gay  nor,  Rich  and  Miller,  JJ.,  concurred. 

Emily  Bayne,  Respondent,  v.  Oak  Duke,  Appellant.  (Nos.  1,  2  and  3.)— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Wood- 
ward, Jenks,  Hooker,  Gkiynorand  Rich,  JJ.,  concurred. 

Louis  Berger,  Appellant,  v.  Max  Cohen,  Respondent. —  In  the  absence  of 
express  stipulation  on  the  subject,  the  parties  must  be  deemed  to  have  intended 
that  the  delivery  of  the  plans  by  the  plaintiff  and  the  payment  therefor  by  the 
defendant  should  be  concurrent  acts.  The  plaintiff  proved  the  preparation  of 
the  plans  and  a  tender  thereof  to  the  defendant  upon  payment  of  the  plaintiff's 
services  therefor.  The  defense  of  non- performance  was,  therefore,  not  available. 
{Scott  V.  Miihr,  114  App.  Div.  6.)  Judgment  of  the  Municipal  Court  reversed 
and  new  trial  ordered,  costs  to  abide  the  event.  Jenks,  Hooker,  Gaynor,  Rich 
and  Miller,  JJ.,  concurred. 

Charles  Brown  and  Others,  Appellants,  Impleaded  with  Edna  B.  Way  and 
Lydia  B.  Scherer,  Plaintiffs,  v.  Harriet  B.  Packard,  Defendant,  and  Noah  L. 
Bishop,  Individually  and  as  Executor,  etc.,  of  Edward  Brown,  Deceased, 
Impleaded  in  the  Place  of  The  Locomotive  Engineers'  Mutual  Life  and  Accident 
Insurance  Association,  Respondent. —  Judgment  affirmed,  with  costs.  No 
opinion.     Woodward,  Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Margaret  Byrne,  Respondent,  v.  The  City  of  New  York,  Appellant. —  Judg- 
ment and  order  reversed  and  new  trial  granted,  costs  to  abide  the  event,  unle» 
within  twenty  days  plaintiff  stipulate  to  reduce  the  recovery  of  damages  to  the 
sum  of  $500,  in  which  event  the  judgment,  as  modified,  and  order  are  affirmed, 
with  costs.  No  opinion.  Jenks,  Gaynor,  Rich  and  Miller,  J  J. ,  concurred; 
Hooker,  J.,  voted  for  affirmance. 

Martin  Byrne,  Respondent,  y.  The  Brooklyn  Heights  Railroad  Company. 
Appellant. —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  2?o 
opinion.    Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

The  City  of  New  York,  Respondent,  v.  Nathan  Eovensky  and  Others,  Appel- 
lants.—  Judgment  of  the  Municipal  Court  affirmed  by  default,  with  costs. 
Woodward,  Jenks,  Hooker,  Rich  and  Miller,  J  J.,  concurred. 

Patrick  Curry,  Appellant,  v.  Nassau  Electric  Railroad  Company,  Respondent 

—  Order  affirmed,   with  ten   dollars  costs  and  disbursements.      No  ojuni-on. 
Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

The  First  National  Bank  of  Sing  Sing,  Respondent,  v.  Francis  Larkin  and 
Isaac  B.  Noxon,  Defendants.  Sarah  E.  Larkin,  as  Administratrix,  etc.,  of  Francis 
Larkin,  Deceased,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbuise- 
ments.  No  opinion.  Woodwartl,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

William  Fuhrer,  Respondent,  v.  The  Yorkville  Hungarian  Social  and  Benevo- 
lent Association  of  New  York,  Appellant. — Judgment  of  the  Municipal  Ooort 
affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor,  Rich  and  Miller, 
JJ.,  concurred. 
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Sanford  R.  Hammond,  Appellant,  v.  Mary  A.  Hammond  and  Others,  Defend- 
ants, Impleaded  with  Jennie  Foster  and  Others,  Respondents,  and  Arthur  B. 
Schenck  and  Others,  Appellants. —  Judgment  a&med,  with  costs.  No  opinion. 
Woodward,  Jenks,  Hooker,  Oaynor  and  Miller,  J  J.,  concurred. 

Joseph  H.  Harkow,  Appellant,  v.  The  Brooklyn  Heights  Railroad  Company, 
Respondent. —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opin- 
ion.   Jenks,  Hooker,  Qaynor,  Rich  and  Miller,  JJ.,  concurred. 

Gottliebin  Hefty,  as  Administratrix,  etc.,  of  Jacob  Adolph  Hefty,  Deceased. 
Appellant,  v.  Staten  Island  Railway  Company,  Respondent. —  Order  unanimously 
aflrirmed,with  costs.  No  opinion.  Present  —  Wootlward,  Jenks,  Hooker,  Qaynor 
liud  Rich,  J  J. 

Catherine  Heine,  Appellant,  v.  John  Hancock  Mutual  Life  Insurance  Company, 
Respondent. —  Judgment  of  the  City  Court  of  Yonkors  affirmed, with  costs.  No 
opinion.    Jenks,  Hooker,  Qaynor,  Rich  and  Miller,  JJ.,  concurred. 

Nellie  M.  Hildreth,  as  Administratrix,  etc.,  of  Joseph  D.  Ilildreth,  Deceased, 
Respondent,  v.  The  Mercantile  Trust  Comi>any  and  Others,  Appellants. — 
I  iterlocutorv  Judgment  affirmed,  with  costs.  No  opinion.  Woodward,  Jenks, 
Hooker,  Gktynor  and  Miller,  JJ.,  concurred. 

Gottfried  Hofacker,  liespondent,  v.  Victorine  Hofacker,  Appellant. —  Judg- 
ment affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Qaynor,  Rich  and 
Miller,  JJ.,  concurred 

Rubin  Horn,  Respondent,  v.  Max  Pickholtz,  Appellant. —  Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Qaynor, 
Rich  and  Miller,  JJ.,  concurred. 

Hudson  Portland  Cement  Company,  Appellant,  v.  Edmund  Fain  and  Simon 
Fain,  Respondents. —  Appeal  dismissed,  with  costs.  No  opinion.  Woodward, 
Hooker,  Qaynor,  Rich  and  Miller,  JJ.,  concurred. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  John  J.  Collins,  as 
Executor,  etc.,  of  David  Pearson,  Deceased,  Respondent.  St.  Mary's  Hospital 
of  the  City  of  Brooklyn,  Appellant.  William  Wallace  Pearson  and  Others, 
Respondents. — Decree  of  the  surrogate  of  Kings  county  affirmed,  with  costs,  ou 
the  authority  of  Pea7'aon  v.  Collins  (113  App.  Div.  657).  Woodwarl,  Hooker, 
Gkiynor,  Rich  and  Miller,  JJ.,  concurred. 

In  the  Matter  of  the  Estate  of  Patrick  White,  Deceased.  Anne  Mary  Cleary  and 
Catherine  Qorman,  Appellants:  William  Watson  and  Others,  Respondents. — 
Order  of  the  Surrogate's  Court  of  Kings  county  affirmed,  without  costs.  No 
opinion.     Woodward,  Jenks,  Hooker,  Qaynor  and  Rich,  JJ.,  concurred. 

Alice  Judson,  Respondent,  v.  John  T.  Mills,  Jr.,  Appellant,  Impleaded  with 
Harriet  A.  R.  Mills,  Defendant. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Woodward^  Jenks,  Qaynor,  Rich  and  Miller,  JJ., 
concurred. 

Josephine  Lecent,  Respondent,  v.  John  Bourcier,  as  Administrator,  etc.,  of 
•Charles  Bourcier,  Deceased,  Appellant. —  Judgment  of  the  Municipal  Court 
.[firmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Qaynor,  Rich  and  Miller,  JJ., 
concurred. 

App.  Div.— Vol.  CXXIV.        59 
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Gorman  H.  Lenney,  Respondent,  v.  Suffolk  Engraving  and  Electrotyping 
Company  of  New  York,  Appellant. —  Judgment  and  order  unanimously  affirmed, 
with  costs.     No  opinion.     Present  —  Jenks,  Hooker.  Gay  nor.  Rich  and  Miller,  JJ. 

Joseph  Lessler,  Appellant,  v.  John  McQuade,  Respondent. —  Judgment 
affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor,  Rich  and  Miller, 
JJ.,  concurred. 

Roy  L.  McCardell,  Respondent,  v.  Metropolitan  Street  Railway  Company, 
Appellant.— Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  costs,  on  the  authority  of  McCardell  t.  Metropolitan  Street 
R,  Co,  {ante,  p.  528),  decided  herewith.  Jenks,  Hooker,  Gaynor  and  Miller,  JJ., 
concurred;  Rich,  J.,  dissented. 

Kathcrine  B.  McKane,  Appellant,  v.  New  York  and  Coney  Island  Railroad 
Company  and  Others,  Respondents. —  Judgment  affirmed,  with  costs.  No 
opinion.    Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

William  Nagle,  Respondent,  v.  William  Rosenstein,  Appellant. —  Judgment 
of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Woodward,  Jenks, 
Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Michael  K.  Neville,  Respondent,  v.  Forrest  G.  Abrew  and  Frank  W.  Yager, 
Appellants. — Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opin- 
ion.    Woodward,  Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

Ursulina  Pettek.  Appellant,  v.  The  Brooklyn  Heights  Railroad  Company, 
Respondent. —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No 
opinion.     Jenks,  Hooker,  Gkiynor,  Rich  and  Miller,  JJ.,  concurred. 

Jacob  Pohs,  Appellant,  v.  John  SchoU  and  Guss  SchoU,  Respondents.— Judg- 
ment and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present— 
Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ. 

Angelo  Petruzzi,  Respondent,  v.  The  Brooklyn  Heights  Railroad  Company, 
Appellant. —  Judgment  and  order  of  the  County  Court  of  Kings  county  unani- 
mously affirmed,  on  consent,  in  open  court,  without  costs.  Present  —  Woodward, 
Jenks,  Hooker,  Rich  and  Miller,  J  J. 

The  People  of  the  State  of  New  York,  Respondent,  v.  William  Bongart, 
Appellant. — Judgment  of  the  Children's  Court  affirmed.  No  opinion.  Jenks, 
Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Walter  Bram,  Appel 
lant. —  Appeal  dismissed.  Woodward,  Jenks,  Hooker,  Rich  and  Miller,  JJ. 
concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Saviro  Marino,  Appel- 
lant.—  Judgment  of  the  Court  of  Special  Sessions  affirmed.  No  opinion.  Wood 
ward,  Jenks,  Hooker,  Gaynor  and  Rich,  JJ.,  concurred. 

The  People  of  the  State  of  New  York,  Plaintiff,  v.  James  W.  Simpson,  Appel- 
lant. Martin -T.  Manton,  Appellant;  Henry  S.  Brush,  County  Treasurer. 
Respondent.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     Woodward,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurre<l. 

Joseph  Rudtner  and  William  Harker,  Respondents,  v.  Michael  Cooper,  Appel- 
lant.—  Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide  the 
event,  unless  the  plaintiffs  within  twenty  days  consent  to  reduce  the  damages  to 
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$708.75,  ill  which  case  the  judgment  as  so  modified  and  the  order  are  affirmed, 
without  costs.  No  opinion.  Wooiiward,  Jenks,  Hooker,  Gay  nor  and  Rich,  .TJ., 
concurred. 

Preston  B.  Ruland,  Respondent,  v.  Warren  8.  Newbold,  Appellant. —  Judg- 
ment affirmed,  with  costs.  No  opinion.  Woodward,  Jenks,  Hooker,  Gaynor 
and  Rich,  JJ.,  concurred. 

Louis  Schlesser,  Respondent,  v.  The  Brooklyn  Heights  Railroad  Company, 
Appellant. —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opin- 
ion.    Jenks,  Hooker,  Gaynor,  Rich  and  Miller.  JJ.,  concurred. 

Hugo  Sclimidt,  Respondent,  v.  Charles  C.  Collison,  Appellant. —  Judgment  of 
the  Municipal  Court  reversed  on  the  ground  that  it  is  against  the  weight  of  evi- 
dence and  new  trial  orderetl,  costs  to  abide  the  event.  Woodward,  Jenks, 
Hooker,  Gaynor  and  Rich,  JJ..  concurred. 

Richard  Schubert,  an  Infant,  by  August  Schubert,  His  Guardian  ad  Litem, 
Respondent,  v.  C.  S.  Buell  Company,  Appellant. —  Judgment  and  order  unani- 
mously affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  Hooker,  Gaynor. 
Rich  and  Miller,  JJ. 

Mary  E.  Schultz,  Appellant,  v.  The  City  of  New  York  and  Abiel  A.  Low, 
Respondents. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No 
opinion.     Present  —  Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ. 

Mariam  Sivin,  Respondent,  v.  Charles  O.  Seaman,  Appellant. —  Judgment  of 
the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor, 
Rich  and  Miller,  JJ.,  concurred. 

Studebaker  Brothers  Company  of  New  York,  Appellant,  v.  John  C.  Calder- 
wood.  Respondent. —  Judgment  of  the  Municipal  Court  reversed  and  new  trial 
ordered,  costs  to  abide  the  event,  on  the  ground  that  the  justice  should  have 
found  in  favor  of  the  plaintiff  the  fair  and  true  value  of  the  items  of  the  plain- 
tiff's claim  in  addition  to  the  two  of  sixty-one  dollars  and  thirty  dollars  and 
fifty  cents,  which  were  allowed,  and  that  the  so-called  counterclaim  should 
have  been  disallowed.  Woodward,  Jenks,  Gaynor  and  Rich,  JJ.,  concurred; 
Hooker,  J.,  dissented. 

Title  Guarantee  and  Trust  Company,  Respondent,  v.  Isador  Dobroezynski, 
Appellant. —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opin- 
ion.    Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

John  Wagner,  Appellant,  v.  Anna  J.  Doyle,  as  Administratrix  de  Bonis  Non, 
etc.,  of  Charles  Kinken,  Deceased,  Respondent. —  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ., 
concurred. 

Charlotte  M.  Wilson,  Appellant,  v.  William  P.  W.  Haff,  Respondent. —  Judg- 
ment of  the  Municipal  Court  reversed  and  new  trial  ordered,  costs  to  abide  the 
event,  on  the  grout  d  that  it  was  error  to  nonsuit  the  plaintiff  forasmuch  as  she 
bad  given  evidence  tending  to  establish  the  connection  of  the  defendant  with  the 
contract  sued  upon.     Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred 
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Bertha  Kxl,  Respondent,  v.  Amos  Gordon,  Appellant. 
Venve  —  ass<i  ult  —  change  of  jdace  of  trial  denied  —  convenience  of  icitneuei. 

Appeal  from  an  order  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  8th  day  of  November,  1907,  denying  a  motion  for  a  change  of  yenue 
from  New  York  county  to  Greene  county. 

Per  Cuuiam:  The  aclion  is  to  recover  for  an  assault  which  plaintiff  alleges 
was  committed  upon  her  by  the  defendant  at  Taqnersville,  Greene  county.  The 
order  appealed  from  denied  a  motion  to  change  the  place  of  trial  from  the  county 
of  New  York  to  the  county  of  Greene  for  the  convenience  of  witnesses.  We  are 
satisfied  from  an  inspection  of  the  record  that  the  great  majority  of  the  witnesses 
of  the  transactions  complained  of  reside  in  the  county  where  the  cause  of  action 
arose.  We,  therefore,  think  that  the  motion  should  have  been  granted.  The 
order  appealed  from  is,  therefore,  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  for  a  change  of  venue  to  Greene  county  granted,  with  t<  n 
dollars  costs.  Present  —  Patterson,  P.  J.,  Ingraham,  McLaughlin,  Clarke  and 
Scott,  JJ.  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  motion 
granted,  with  ten  dollars  costs. 


Samuel  Exl,  Respondent,  v.  Amos  Gordon,  Appellant. 

Appeal  from  an  order  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  8th  day  of  November,  1907,  denying  a  motion  for  a  change  of 
venue  from  New  York  county  to  Greene  county. 

Per  Curl\m:  This  is  an  action  brought  by  the  husband  upon  the  same 
transactions  made  the  subject  of  the  action  in  Exl  v.  Odrdon  {ante,  p.  982),  and 
for  the  reasons  set  forth  in  the  memoranda  handed  down  in  said  action  the  order 
appealed  from  should  be  reversed,  with  ten  dollars  costs  and  disbursements,  and 
the  motion  for  change  of  venue  to  Greene  county  granted,  with  ten  dollars  costs 
to  the  appellant.  Present  —  Patterson,  P.  J.,  Ingraham,  McLaughlin,  Clarke 
and  Scott,  JJ.  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 

Charles  W.  Mayer,  Respondent,  «.  Commonwealth  Trust  Company  op  New 

York,  Appellant. 

Bill  of  particulars  —  wliengranted  in  action  for  convernon. 

Appeal  from  an  order  of  the  Special  Term  denying  the  defendant's  motion  for 
a  bill  of  particulars. 

Per  Curiam:  The  defendant's  motion  for  a  bill  of  particulars  should  have  been 
granted,  although  it  may  be  that  the  demand  therefor  is  too  broad.  It  is  true 
that  the  defendant's  answer  displays  a  knowledge  of  certain  transactions  between 
itself  and  the  plaintiff.  These  transactions  as  recited  in  the  answer  do  not,  how- 
ever, appear  to  furnish  grounds  for  an  action  for  conversion  such  as  plaintiff innr 
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brings.  The  defendant  is,  tlierefore,  entitled  to  a  bill  of  particulars  showing 
upon  what  transactions  the  plaintiff  claims  that  defendant  has  been  guilty  of  con- 
version. It  is  a  well-recognized  function  of  a  bill  of  particulars  to  amplify  the 
complaint  and  define  the  issues  to  be  litigated  at  the  trial.  The  order  appealed 
from  will,  therefore,  be  reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
motion  granted.  Settle  order  on  notice.  Present — Patterson,  P.  J.,  Ingraham, 
McLaughlin,  Clarke  and  Scott,  JJ.  Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  granted.    Settle  order  on  notice. 


Pease  Piano  Gompant,  Appellant,  v.  Hiram  Sakles,  Respondent. 
Appeal  —  ab»enee  of  exception  —  new  theory  from  tJiat  at  trial. 

Appeal  from  a  judgment  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  19th  day  of  June,  1907,  upon  the  verdict  of  a  jury,  and  also 
from  Hn  order  entered  on  the  same  day  denying  a  motion  for  a  new  trial. 

Per  Curiam:  The  point  upon  which  the  appellant  relies  is  not  presented  by 
uny  exception  and  was  not  raised  below.  The  case  was  tried  upon  an  entirely 
different  theory,  and  its  trial  upon  that  theory  was  acquiesced  in  by  appellant 
as  well  as  by  the  defendant.  Upon  that  theory  the  record  presents  no  reversible 
wTor.  Judgment  affirmed,  with  costs.  Present  —  Patterson,  P.  J.,  McLaugh- 
lin, Laughlin,  Houghton  and  Scott,  J  J.     Judgment  affirmed,  with  costs. 


Geobqe  Ehret,  Respondent,  t.  Willard  Brown,  Appellant. 
Georoe  Ehret,  Respondent,  r.  Charles  W.  Wells,  Appellant. 

Appeal  from  orders  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  18th  day  of  December,  1907,  striking  out  parts  of  answers  as 
irrelevant. 

Per  Curiam:  So  much  of  the  orders  appealed  from  as  requires  the  caption  of 
the  second  separate  defense  to  add  the  words  'and  not  as  a  coiintercliiim" 
should  be  stricken  out.  As  so  modified  the  orders  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements  to  th5  respondent  on  each  appeal.  Present  — 
Ingraham,  Laughlin,  Clarke.  Houghton  and  Scott,  J  J.  Orders  modified  as 
directed  in  opinion,  and  as  modified  affirmed,  with  ten  dollars  costs  and  disburse- 
ments to  respondent  on  each  appeal.     Settle  orders  on  notice. 


Eliab  Wolf  Lewin-Epstein  and  Others,  Doing  Business  under  the  Name  of 
Carmel  Wine  Company,  Appellants,  r.  Palestine  Hebrew  Wine  Company, 
Respondent. 

Appeal  from  an  order  denying  a  motion  for  an  injunction. 

Per  Curiam:  Without  expressing  any  opinion  upon  the  merits,  and  leaving 
the  questions  of  fact  as  to  the  right  of  the  plaintiff  to  relief  to  be  determined  by 
the  trial  Judge  upon  the  trial  of  the  action,  we  think  the  order  appealed  from 
should  be  affirmed,  with  ten  dollars  costs  and  disbursements.  Present  —  Ingrahnm, 
Laughlin,  Clarke,  Houghton  and  Scott,  JJ.  Order  affirmed,  with  ten  dollars 
costs  and  disbursements. 
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Electrical  Equipment  and  Insfectino  Company,  Appellant,  v.  New  York 
Edison  Company,  Respondent. 

Appeal  from  an  order  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  4th  day  of  February,  1908,  denying  the  plaintiff's  motion  to  be 
relieYed  from  a  certain  stipulation. 

Per  Curiam:  The  order  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  case  ordered  upon  the  first  calendar  of  the  Trial  Term  after 
service  of  a  copy  of  the  order  to  be  entered  upon  tliis  appetil.  Present  —  Ingra- 
ham,  Laughlin,  Clarke,  Houghton  and  Scott,  JJ.  Order  reversed,  with  ten  dol- 
lars costs  aud  disbursements,  and  case  ordered  on  calendar  as  stated  in  opinion. 
Settle  order  on  notice. 


Fidelity  Development  Company,  Respondent,  v.   New  York   and  Port 
Chester  Railroad  Company,  Appellant. 

Appeal  from  an  order  entered  in  the  oflice  of  the  clerk  of  the  county  of  New 
York  on  the  13th  day  of  January,  1908,  denying  a  motion  for  a  stay  of 
proceedings. 

Per  Curiam:  The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  aud  disbursements,  and  the  proceedings  in  the  action  stayed  until  thirty 
days  after  the  entry  of  Judgment  on  the  referee's  report  in  the  action  of  Bobin^on 
V.  NeiO  York,  Westchester  A  Boston  R.  Co,  (128  App.  Div.  339),  with  leave  to 
defendant  to  then  make  such  further  motion  as  it  shall  be  advised,  and  with 
leave  to  plaintiff  to  move  to  vacate  the  stay  if  the  trial  of  the  above-mentioned 
action,  or  the  entry  of  judgment  therein,  be  unreasonably  delayed,  without  costs 
to  cither  party  in  this  court.  Present  —  Ingraham,  lAUghlin,  Clarke,  Houghton 
and  Scott,  J  J.  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
proceedings  stayed  as  stated  in  opinion.    Settle  order  on  notice. 


Lizzie  Merkel,  Appellant,  v.  Alexandert  Lazard  and  Others,  Respondents. 

Principal  and  agent  —  wltsn  apparent  autJunity  of  agent  a  question  for  jury  ^ 
decision  rendered  on  prior  appeal  construed. 

Appeal  by  plaintiff  from  a  Judgment  of  the  Supreme  Court  entered  in  the 
clerk's  office  of  the  county  of  New  York  on  the  22d  day  of  May,  1907.  dismissing 
the  complaint. 

Per  Curiam:  On  a  prior  appeal  by  the  defendants  from  a  judgment  entered 
upon  a  direction  of  verdict  in  favor  of  plaintiff  this  court  held  the  facts  proved 
raised  a  question  for  the  jury  and  reversed  the  judgment  and  directed  a  new 
trial  (114  App.  Div.  25).  On  such  new  trial  the  learned  trial  court  granted  a 
nonsuit  and  the  plaintiff  appeals.  No  new  facts  were  developed  on  the  second 
trial  justifying  such  a  disposition  of  the  case.  The  witnesses  Mueckeand  Frank- 
enhauser  were  examined  in  greater  detail  on  the  last  trial  but  nothing  new  as 
to  their  course  of  dealing  or  as  to  the  manner  in  which  their  checks  were  drawn 
was  developed.    Qur  former  decision  remains  the  law  of  the  case  and  should  be 
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followed  by  the  trial  court.  That  decision  dctermiued  that  the  proofs  made  a 
question  of  fact  clearly  pointed  for  a  jury  to  pass  upon.  The  nonsuit  w.is 
improper  and  the  judgment  must  be  reversed  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.  Present  —  Patterson,  P.  J.,  Ingraham,  Laughliu, 
Clarke  and  Houghton,  J  J.  Judgment  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 

In  the  Matter  of  the  Application  of  Louise  H.  Carpenteb,  Individually  and  as 
Executrix,  etc.,  of  Richard  E.  Cakpentek,  Deceased,  Appellant,  to  Compel 
A.  Oldrin  Salter  and  William  H.  Steinkamp,  Attorneys  at  Law  of  the  State 
of  New  York,  Respondents,  to  Pay  Over  to  Her  Moneys  and  Deliver  Papers 
Received  by  Them  and  Belonging  to  Her. 

Appeal  from  an  order  entered  in  the  New  York  county  clerk's  office  on  the  9th* 
day  of  December,  1907,  denying  a  motion  to  set  aside  a  prior  order. 

Per  Curiam:  The  order  appealed  from  should  be  modified  by  providing  that 
this  order  is  without  prejudice  to  any  action  which  the  client  may  be  advised  to 
bring  against  her  attorney  for  failure  to  properly  perform  his  duties  as  attorney. 
As  so  modified  the  order  should  be  affirmed,  with  ten  dollars  costs  and  disburse- 
ments to  the  respondent.  Present  —  Ingraham,  Laughlin,  Clarke,  Houghton  and 
Scott,  JJ.  Order  modified  as  directed  in  opinion  and  as  modified  affirmed,  with 
ten  dollars  costs  and  disbursements  to  respondents.     Settle  order  on  notice. 

In  the  Matter  of  the  Application  of  Owen  Shanley  and  Others,  Appellants,  for 
an  Order  Requiring  Patrick  A.  McManus,  Respondent,  to  Pay  Over  Moneys 
Received  by  Him  Belonging  to  Them. 

Appeal  from  an  order  entered  in 'the  New  York  county  clerk*s  office  on  the  23d 
day  of  December,  1907,  denying  a  motion  to  compel  an  attorney  to  pay  moneys. 

Per  Curiam:  The  order  should  be  modified  so  as  to  provide  that  said  order 
shall  not  be  a  bar  to  any  action  commenced  by  the  petitioners  against  their  attor- 
ney to  recover  the  money  in  question.  As  so  modified  the  order  should  be 
affirmed,  without  costs.  Present  —  Ingraham,  Liughlin,  Clarke,  Houghton  and 
Scott,  J  J.  Order  modified  as  stated  in  opinion,  and  as  modified  affirmed,  with- 
out costs.     Settle  order  on  notice. 


Sarah  Schwartz,  as  Administratrix,  etc.,  of  Herman  Schwartz,  Deceased, 
Respondent,  v.  Geokge  Lippman  and  Martin  Haase,  Appellants. 

Appeal  from  part  of  an  order  entered  in  the  New  York  county  clerk's  office 
on  the  14th  day  of  December,  1907,  granting  motion  for  a  bill  of  particulars. 

Per  Curiam:  The  appeal  should  be  dismissed,  with  ten  dollare  costs  and  dis- 
bursements, upon  the  ground  that  the  order  was  entered  upon  the  motion  of  the 
plaintiff;  but  without  prejudice  to  a  motion  for  a  resettlement  of  the  order,  or 
for  a  renewal  of  the  application  for  a  bill  of  particulars  at  the  Special  Term  on 
proper  papers.  Present  —  Ingraham,  Laughlin,  Clarke.  Houghton  and  Scott,  J  J. 
Appeal  dismissed,  with  ten  dollars  costs  and  disbursements. 
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Marion  Davidson,  an  Infant,  by  Her  Guardian  ad  Litem,  George  Davidson. 
Respondent,  v.  New  York  City  Railway  Company,  Appellant.— Judgment  and 
order  reversed  and  new  trial  ordered,  with  costs  to  appellant  to  abide  event, 
unless  plaintiff  stipulates  to  reduce  verdict  to  $12,000;  in  wbicli  event  judgment 
as  so  modified  and  order  affirmed,  without  costs.  No  opinion.  Settle  order  on 
notice. 

Henry  Huber  Company,  Appellant,  v.  Edward  J.  McCabe  and  Edward  A.  Tay- 
lor, Composing  the  Firm  of  £.  J.  McCabe  &  Company  and  Others,  Impleaded 
with  The  New  Engknd  Realty  Company  and  The  Record  Realty  Company, 
Respondents. —  Judgment  affirmed,  with  costs.    No  opinion. 

John  A.  Morris,  Appellant,  v.  Louis  Bernstein,  Respondent. —  Judgment  modi- 
fied by  striking  therefrom  the  words  "upon  the  merits,"  and  as  so  modified 
affirmed,  without  costs.    No  opinion. 

David  Jaffe  and  Bashe  Jaffe,  Appellants,  v.  Abraham  Levy,  Respondent. — 
Judgment  affirmed,  with  costs.    No  opinion. 

Frances  Moore,  Respondent,  v.  The  City  of  New  York,  Appellant.—  Judgment 
and  order  affirmed,  with  costs.    No  opinion.    (McLaughlin,  J.,  dissenting.) 

Richard  Webber,  Respondent,  v.  Nathan  A.  Eisler,  Appellant — Judgment 
affirmed,  with  costs.     Appeal  from  decision  dismissed,  with  costs.     No  opinion. 

Gottfried  Schneider,  Appellant,  v.  Anna  M.  Schneider.  Respondent.  (No.  2.) 
•—Judgment  reversed,  new  trial  ordered,  costs  to  appelant  to  abide  event  on 
Schneider  v.  Schneider,  No.  1  (122  App.  Div.  774). 

Alban  Walter  Purcell.  Respondent,  v.  The  City  of  New  York,  Appellant, 
Impleaded  with  John  Casey. —  Judgment  and  order  affirmed,  with  costs.  No 
opinion.    (Scott,  J.,  dissenting.) 

Eugene  Hopper,  Appellant,  v.  Panama  Railroad  Company,  Respondent.— 
Judgment  affirmed,  with  costs.    No  opinion. 

Rosie  Steckler,  as  Administratrix,  etc.,  of  Adolph  Steckler,  Deceased,  Appel- 
lant, V.  Interborough  Rapid  Transit  Company,  Respondent. — Judgment  affirmed, 
with  costs.     No  opinion. 

Mexico  Onyx  Quarry  Company,  a  Corporation,  Respondent,  v.  David  J. 
KeUey,  Appellant. — Judgment  affirmed,  with  costs,  with  leave  to  defendant 
to  withdraw  demurrer  and  to  answer  on  payment  of  costs.     No  opinion. 

The  City  of  New  York,  Appellant,  v.  New  York  City  Railway  Company. 
Respondent  (Car  License  C-1). —  Judgment  affirmed,  with  costs,  on  opinion  in 
the  court  below,     (Reported  in  55  Misc.  Rep.  134.) 

The  City  of  New  York,  Appellant,  v.  New  York  City  Railway  Company, 
Respondent  (Car  License  C-10).—  Judgment  affirmed,  with  costs.     No  opinion. 

Tlie  City  of  New  York,  Appellant,  v.  New  York  City  Railway  Company, 
Respondent  (Car  License  C12).—  Judgment  affirmed,  with  costs.     No  opinion. 

Michael  Romer,  Appellant,  v.  Standard  Plunger  Elevator  Company,  Respond- 
ent.—  Judgment  and  order  affirme<l,  with  costs.     No  opinion. 

Willard  S.  Allen.  Appellant,  v.  Jacob  Fromme,  Respondent. — Judgment 
affirmed,  with  costs.     No  opinion. 

John  P  Kane  Company,  Respondent,  v.  John  L.  Murray.  Appellant,  Impleaded 
with  Donald  Mitchell.—  Judgment  affirmed,  with  costs.     No  opinion. 
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Francis  J.  Lantry,  the  Fire  Commissioner  of  the  City  of  New  York.  Respond- 
ent, V.  Samuel  V.  Hoffman  and  Others,  as  Trustees  under  the  LasI  Will  and 
Testament  of  Eugene  A.  Hoffman,  Deceased,  Appellants. —  Determination 
affirmed,  with  costs,  on  opinion  of  court  below  (Reported  in  55  Misc.  Rep. 
261). 

Gustave  A.  Helm,  Appellant,  v.  Thomas  A.  Ennis  and  Charles  F.  Stoppani, 
Composing  the  Firm  of  Ennis  &  Stoppani,  Respondents. —  Judgment  affirmed, 
with  costs.    No  opinion. 

Henry  Miller,  Respondent,  v.  Robert  C.  Fisher  and  Edward  B.  Tompkins, 
Doing  Business  under  the  Firm  Name  of  Robert  C.  Fisher  &  Company,  Appel- 
lants.— Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  event,  unless  plaintiff  stipulates  to  reduce  verdict  to  $10,600,  in 
which  event  Judgment  as  so  modified  and  order  affirmed,  without  costs.  No 
opinion.    Settle  order  on  notice.    (Scott,  J.,  dissenting  and  voting  for  reversal.) 

Edward  Lynch,  Respondent,  v.  Elektron  Manufacturing  Company,  Appellant. 
Impleaded  with  Others. — Judgment  and  order  affirmed,  with  costs.  No  opinion. 
(Ingraham  and  McLaughlin,  JJ.,  dissenting.) 

Nathan  Eatzberg,  Respondent,  v.  New  York  City  Railway  Company  (Sued 
as  Interurban  Street  Railway  Company),  Appellant  —  Judgment  and  order 
affirmed,  with  costs.    No  opinion. 

Portland  Company,  Appellant,  v.  Hall  &  Grant  Construction  Company 
and  Charles  Ward  Hall,  Respondents. —  Judgment  affirmed,  with  costs,  on 
memorandum  handed  down  on  motion  for  reargumeut.  (See  128  App.  Div. 
495.) 

Martha  Maier,  Respondent,  v.  Consolidated  Gas  Company  of  New  York, 
Appellant.  Louis  Eapelsohn,  Respondent,  v.  Consolidated  Gtis  Company  of 
New  Y'ork,  Appellant.  Abraham  Bobier,  Respondent,  v.  Consolidated  Gas  Com- 
pany of  New  York,  Appellant.  Louis  Lipnitz,  Respondent,  v.  Consolidated  Gas 
Company  of  New  York,  Appellant.  John  Moriarty,  Respondent,  v.  Consolidated 
Gas  Company  of  New  York,  Appellant.  Charles  Joffe,  Respondent,  v.  Consoli- 
dated Gas  Company  of  New  York,  Appellant. —  Orders  reversed,  with  ten  dol- 
lars costs  and  disbursements,  and  motions  denied,  with  ten  dollars  costs  in  each 
case.     No  opinion. 

Samuel  Karp  and  Others,  Appellants,  v.  Frederick  F.  Brewster  and  Others, 
as  Directors  of  the  Prosperity  Real  Estate  Company  of  New  York,  a  Domestic 
Corporation,  etc.,  and  Others,  Respondents. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion, 

Eliza  Guggenheimer,  as  Executrix,  etc.,  of  Randolph  Guggenheimer.  Late  of 
the  City  of  New  York,  Deceased,  Respondent,  v.  Reinhold  M.  F.  Bugs  and  Oth- 
ers, Defendants,  Impleaded  with  Royal  Bank  of  New  York  and  Samuel  Pack- 
ard, Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

John  C.  Calhoun,  Appellant,  v.  Commonwealth  Trust  Company,  Respondent. 

—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

John  C.  Calhoun,  Appellant,  v.  Commonwealth  Trust  Company,  Respondent 

—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 
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Rose  Levintan,  Respondent,  v.  Henry  Levintan,  Appellant. —  Order  affirmed, 
with  ten  dollars  coats  and  disbursements.     No  opinion. 

Van  Norden  Trust  Company,  as  Executor  of  and  Trustee  under  the  Last  Will 
and  Testament  of  Henry  A.  Smith,  Deceased,  v.  Edward  P.  Murphy,  Individ- 
ually and  as  Executor  and  Trustee  under  the  Last  Will  and  Testament  of  Hugh 
Smith,  Deceased,  and  as  Administratcir,  etc.,  of  John  H.  Murphy,  Deceased,  and 
Others. —  Motion  denied,  without  costs.     Settle  order  on  notice. 

Jennie  De  G.  Monahan  v.  Louis  De  L.  Ward. —  Motion  denied,  without  costs, 
with  leave  to  renew  on  the  decision  of  the  motion  at  Special  Term  to  open  the 
default. 

Samuel  R.  Smith  v.  Frank  E.  Anderson. — Motion  denied  on  conditions  stated 
in  order. 

Beatrice  Dreyfus  v.  Emil  Dreyfus. —  Motion  granted,  with  ten  dollars  costs. 

Joshua  M.  Cooper  v.  Kings  County  Savings  Institution. —  Motion  granted, 
with  ten  dollars  costs. 

George  Kelly  v.  Max  W.  Mayer  and  Others.— Motion  granted,  with  ten  dollars 
costs. 

Morris  Reisler  v.  John  H.  Springer.— Motion  granted,  with  ten  dollars  costs. 

John  W.  Castle  v.  Frederick  C.  Pearson. —  Motion  granted,  with  ten  dollars 
costs. 

Joseph  S.  Atkins  v.  Timothy  E.  Fitzpatrick. —  Motion  denied,  with  ten  dollars 
costs. 

Harry  S.  Hooker  v.  Mille  Toch,  Impleaded. —  Motion  denied,  with  ten  dolhira 
costs. 

In  the  Matter  of  the  Attorney-General  v.  Consolidated  Gas  Company. —  Motion 
denied,  with  ten  dollars  costs. 

Pabst  Brewing  Company  v.  Rapid  Safety  Filter  Company. —  Application 
denied,  with  ten  dollars  costs. 

Richard  S.  Kelley  v.  Herman  Wronkow. —  Motion  granted.  Settle  onicr  on 
notice. 

Samuel  R.  Smith  v.  Frank  E.  Anderson. —  Motion  to  open  default  granted  on 
payment  of  ten  dollars  costs.     Settle  order  on  notice. 

In  the  Matter  of  West  Twentieth  and  Twenty -second  Streets. —  Motion 
granted. 

In  the  Matter  of  Riverside  Drive. —  Motion  granted. 

In  the  Matter  of  West  One  Hundred  and  Sixty-second  Street. —  Motion 
granted. 

The  People  of  the  State  of  New  York  ex  rel.  Edward  G.  Tully,  Relator,  v. 
Thomas  F.  Smith,  as  Clerk  of  the  City  Court  of  the  City  of  New  York,  Respond- 
ent.—  Writ  dismissed  and  proceedings  affirmed,  with  costs.     No  opinion. 

Adam  P.  Dienst,  Appellant,  v.  The  City  of  New  York  and  the  New  York, 
New  Haven  and  Hartford  Railroad  Company,  Respondents. —  Judgment  affirmed, 
with  costs.     No  opinion. 

Johannes  E.  Schroeder  and  Herman  Brauss,  as  Ancillary  Administrators,  etc., 
of  Johannes  Schroeder,  Deceased,  Appellants,  v.  Albion  L.  Page,  as  Ancillary 
Executor,  etc.,  of  JohnM.  Young,  Deceased,  Respondent. —  Judgment afflrmcdL 
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with  costs,  ou  Meyer  v.  Page  (112  App.  Div.  625)  and  Schroeder  v.  Page  (117  id. 

107) 

'  Jacob  Shapiro,  Appellant,  v.  The  City  of  New  York,  Uespondent,  Impleaded 

with  New  York  City  Railway  Company. —  Judgment  affirmed,  with  costs.     No 

opinion. 

Henry  H.  Vought  and  Nathan  F.  Vousht,  Respondents,  v.  Jennie  K.  Stafford, 
Impleaded  with  James  Blaine  and  John  F.  Schotz,  Appellants.— Judgment 
affirmed,  with  costs.     No  opinion. 

George  A.  Traver.  Respondent,  v.  William  R.  H.  Martin  and  Another, 
Impleaded  with  John  C.  Gabler,  Appellant. —  Judgment  affirmed,  with  costs. 
No  opinion. 

Anita  Howell,  Respondent,  v.  Alphonse  Christlieb  and  Daniel  Lamm, 
Impleaded  with  Otto  C.  Heinze  and  Others,  Appellants. —  Judgment  and  order 
affirmed,  with  costs.    No  opinion. 

George  W.  R<araage,  Respondent,  v.  The  Penton  Publishing  Company,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Joseph  H.  Everett,  Appellant,  v.  Charles  N.  Haskell,  Respondent.—  Order 
affirmed,  with  costs.    No  opinion. 

Birdie  Stein  Sternberger,  Respondent,  v.  Louis  Stemberger,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Henry  P.  Doremus  and  Andrew  McLean,  as  Trustees  for  the  Stockholders 
of  the  Standard  National  Bank  of  New  York,  Respondents,  v.  Bowling  Green 
Trust  Company,  Appellant. — Judgment  affirmed,  with  costs.     No  opinion. 

The  Holknd  House  Company,  Appellant,  v.  Annie  M.  Kinsley,  as  Executrix, 
etc.,  of  Herbert  M.  Kinsley,  Deceased,  and  Gustav^ Baumann,  Respondents. — 
Judgment  affirmed,  with  costs.  No  opinion.  (Patterson,  P.  J.,  and  Ingraham, 
J.,  dissenting.) 

The  People  of  the  State  of  New  York  ex  rel.  James  G.  Collins,  Appellant,  v. 
John  F.  Ahearn,  as  President  of  the  Borough  of  Manhattan,  City  of  New  York, 
Respondent.— Judgment  affirmed,  with  costs,  on  People  ex  rel.  Micliales  v. 
Afiearn  (111  App  Div.  741)  and  People  ex  rel.  CoUina  v.  AJiearn  (120  id.  95). 

Leopold  Spachner  and  David  Kessler,  Respondents,  v.  Jacob  P.  Adler  and 
Others,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion. 

In  the  Matter  of  the  Examination  of  the  Witnesses  Within  the  State  of  New 
York,  in  an  Action  in  the  New  Jersey  Supreme  Court,  Wherein  Butterworth- 
Judson  Company,  a  Corporation,  etc..  Is  Plaintiff,  and  Central  Railroad  Company 
of  New  Jersey,  a  Corporation,  etc..  Is  Defendant.  George  O.  Waterman  and 
Others,  Appellants;  Butterworth-Judson  Company,  Respondent.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Charles  P.  Northrop,  Respondent,  v.  Jacob  D.  Butler  and  Carrie  Butler,  Appel- 
lants.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.      No  opinion. 

Adolph  Paltey  and  Gumpert  Alexander,  Appellants,  v.  Patrick  B.  Egan. 
Respondent,  Impleaded  with  the  Dearborn  Construction  Company  and  William 
Galway. — Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 


Digitized  by  VjOOQIC 


940  Cases  Reported  with  Brief  Syllabi. 


First  Department,  March,  1908.  [Vol.  124. 


Mary  Ludlatn,  Respondent,  v.  Henry  A.  Liidlam,  Appellant. — Order  affirmed, 
with  tea  dollars  costs  and  disbursements.     No  opinion. 

Edward  U  Marks  and  Joseph  W.  Stern.  Copartners,  Doing  Business  under 
the  Name  of  Jos.  W.  Stern  &  Co.,  Appellants,  v.  Benjamin  W.  Dodge,  Respond- 
ent.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

In  the  Matter  of  the  Application  of  the  Mayor,  Aldermen  and  Commonalty  of 
the  City  of  New  York,  lielntive  to  xVcquiring  Title,  etc.,  for  the  Purpose  of 
Opening  Anthony  Avenue,  Irom  Clay  Avenue  to  Burnside  Avenue  and  from 
Burnside  Avenue  to  the  Concourse,  etc.,  in  the  Twenty-fourth  Ward  of  the  City 
of  New  York.  The  City  of  New  York,  Appellant;  Northern  Union  Gas  Com- 
pany and  Others,  Respondents.— Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements, on  the  opinion  of  the  court  below  (Iteported  in  Matter  of  Anthony 
Avenue,  46  Misc.  Rep.  525).     (Scott.  J.,  not  sitting.) 

Edward  F.  Leber,  Appellant,  v.  Is»iac  Goldberg,  Respondent. —  Ordlsr  affirmed, 
with  ten  dollars  costs  and  disbursements.     No  opinion. 

*  William  G.  Clarke  and  Isaac  B.  Miller,  Respondents,  v.  Louis  Kovner  and 
Others,  Appellants,  Impleaded  with  Jacob  Paletz  and  Others. —  Order  affirmed, 
with  ten  dollara  costs  and  disbursements.     No  opinion. 

Kate  Kiernan,  as  Administratrix,  etc..  of  John  Kiernan,  Jr.,  Deceased, 
Respondent,  v.  Otto  M.  Eidlitz  and  Robert  J.  Eidlitz,  Appellants.—  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

B.  Ay  mar,  Sands,  as  Ancillary  Administrator,  etc.,  Respondent,  v.  North- 
western Realty  Company',  Appellant,  Impleaded,  etc. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs. 

William  Crawford,  Respondent,  v.  Northwestern  Realty  Compan}',  Appellant, 
impleaded,  etc. —  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs. 

In  the  Matter  of  Hippolyte  A.  Geney. —  Motion  to  dismiss  appeal  granted, 
with  ten  dollars  costs. 

John  Whalen,  as  Sole  Surviving  Executor,  etc.,  Respondent,  v.  Louis  Lese. 
Appellant. —  Motion  denied  on  payment  of  ten  dollars  costs  and  on  condition 
that  appellant  have  his  appeal  ready  for  the  May  term. 

Isaac  Perlmutter,  Appellant,  v.  Caroline  W.  Beneke,  Respondent. —  Motion  to 
dismiss  appeal  granted,  with  ten  dollars  costs. 

Joseph  White,  Respondent,  v.  James  A.  Douglas,  Appellant. —  Motion  denied 
on  payment  of  ten  dollars  costs  and  on  condition  that  appellant  have  his  appeal 
ready  for  the  May  term. 

Charles  F.  McKeuna,  Appellant,  v.  B.  Sherwood  Dunn  and  Others,  Rapond- 
ents. —  Motion  denied,  with  ten  dollara  costs. 

Willard  8.  Allen,  Appellant,  v.  Jacob  Fromme,  Respondent.—  Motion  denied 
and  stay  vacated,  with  ten  dollars  costs. 

John  J.  Fish,  Respondent,  v.  Henrietta  Hahn,  Appellant.—  Motion  denied, 
with  ten  dollars  costs. 

Edgar  J.  Stachelberg,  as  Executor,  etc..  Appellant,  v.  Linda  Stachelberg, 
Individually,  etc..  Respondent,  Impleaded  with  Charles  G.  Stachelberg, 
Appellant,  and  Others.—  Motion  granted  and  question  certified  as  stated  in 
order. 
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Samuel  T.  Banes,  Appellant,  v.  Roy  A.  Hainey,  as  Executor,  etc.,  Respond- 
ent.—  Motion  granted  and  question  certified  as  stated  in  order. 

The  People  of  tbe  State  of  Now  York,  Appellant,  v.  The  Oriental  Bank, 
Respondent. — ^Motion  denied,  with  ten  dollars  costs. 

Louis  Brown  and  Others,  Appellants,  v.  Fannie  Grossman  and  Others, 
Respondents. —  Motion  granted.     Order  signed. 

Tobias  Goodman,  Appellunt,  v.  Moses  Hess,  Respondent. —  Motion  denied 
Avilh  ten  dollars  costs.     Order  signed. 

Charles  Gerst,  Appellant,  v.  Bufifalo  Commercial  Insurance  Company, 
Respondent.  Charles  Gerst,  Appellant,  v.  Buffalo  German  Fire  Insurance  Com- 
pany, Respondent. —  Motion  granted.     Settle  order  on  notice. 

Morris  Reisler,  an  Infant,  etc.,  Respondent,  v.  John  H.  Springer,  Appellant. — 
Motion  granted  on  terms  stated  in  order. 

Frederick  Kindorf,  Appellant,  v.  Philip  Hoellerer,  Respondent. —  Motion 
denied,  with  ten  dollars  costs. 

In  the  Matter  of  the  Mayor,  etc.  In  the  Matter  of  Giuseppe  A.  Muliori, 
Deceased. —  Motion  granted.     Settle  order  on  notice. 

In  the  Matter  of  Abraham  A.  Joseph. —  Motion  restored  to  calendar  for  Friday, 
April  10.  1908. 
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ACCOBD  AND  SATISFAOTIOK. 

ISee  Payment. 

▲GCOUNTINa. 

Action  by  Attorney-General  against  directors  of  corporation  —  complaint  — 
liability  of  directors  —  right  to  contribution  —  damages  for  neglect  of  duty. 
8es  Corporations,  18-^. 

Right  to  examination  of  defendant  to  frame  complaint. 
See  Deposition,  11. 

Claim  against  estate  as  widow  —  prior  decree  establishing  invalidity  of  marriage 
rts  ctcffudicata. 

See  Executors  and  Adhinistrators,  2. 

Interest  on  accounts  stated  —  interest  on  firm  money  held  by  partner. 
See  Partnership,  1,  2. 

Breach  of  contract  to  sell  merchandise  and  collect  bills — remedy. 
See  Pleading,  16. 

Action  against  trustee  holding  under  power  of  attorney. 
See  Trust,  2-6. 

Of  executors  and  administrators. 

See  Executors  and  Administrators. 

ACTION. 

Statute  of  Limitations  upon. 

See  Limitation  of  Action. 

AFFIDAVIT. 

See  DEFoeiTiON. 

AGENCY. 

See  Principal  and  Aoent. 

AG&ICULTUBAL  ULW. 

Deposition  not  charging  crime  in  selling  of  oleomargarine. 
See  Food,  2. 

ALIUONT. 

See  Husband  and  Wife. 

ANSWER. 

See  Pleading. 

APPEAL. 

1.  From  order  giving  right  to  reneio  motion.  An  onler  denying  a  motion  **  for 
want  of  sufficient  evidence  without  prejudice  to  a  renewal  thereof  upon  further 
or  additional  evidence"  is ;)nm/t/f*cw a  fiual  detcruiinatiou  of  the  motion  upon 
the  facts  shown  and  is  appealable  where  it  appears  that  the  application  was 
opposed  and  it  is  not  shown  that  the  plaintiff  took  any  position  at  the  hearing 
inconsistent  with  a  right  to  appeal.     Lfike  v.  Luke,  89. 

2.  Stipulation  jTostponing  enforcanent  of  judyimnt  construed.  The  defendant 
appealed  to  the  Court  of  Appeals  from  a  judgment  directing  him  within  thirty 
days  to  deliver  stocks  to  the  plaintiff  and  pay  accumulated  dividends,  less 
the  amount  of  a  debt  for  which  the  stock  was  pledged,  with  the  proviso  that  in 
case  of  the  defendant's  default  the  plaintiff  at  his  option  might  enter  judgment 
for  the  adjudged  value  of  the  stocks  at  the  foot  of  the  decree,  etc.  Pcndini?  the 
appeal  the  parties  entered  into  a  stipulation  providing  that  the  execution  of  the 
1  udgment  be  stayed  for  thirty  days  after  the  affirmance  or  dismissal  of  the  appeal 
by  the  Court  of  Appeals,  and  that  the  defendant  should  have  thirty  days  after 
Bucli  afflrmanc^  or  dismjs^l  wHliin  wbiclj  \q  pomply  with  tbQ  X^xvn^  of  ^Uq 
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APPEAL^  Continued. 

Held,  that  the  thirty  davs  secured  to  the  defendant  by  said  stipulation  began 
to  run  from  the  date  of  the  affirmance  of  the  Judgment  by  tiie  Court  of  Appeals 
and  not  from  the  date  of  the  filing  and  entering  judgment  on  tiie  remittitur  in 
the  court  below,  even  though  the  issuance  of  the  remittitur  was  stayed  pending 
a  reargument; 

That  judgment  taken  by  the  plaintiff  as  permitted  by  the  decree  after  the 
expiration  of  thirty  days  from  the  affirmance  by  the  Court  of  Appeals  i  hould  not 
be  vacated  as  in  violation  of  the  stipulation.     TreadtoeU  v.  Clark  {No,  I),  256. 

8.  Skip  of  proceeding*  on  apptieationfor  leave  to  appeal  to  AppeUate  Divinonfrom 
City  Court  of  Neto  York  —  JSpeeial  Term  has  tio  jurietliclion.     After  a  judgment 


of  the  City  Court  of  New  York  has  been  affirmed  by  the  Appellate  Term  and 
judgment  of  affirmance  entered  in  the  City  Couit,  the  Special  Term  of  the 
Supreme  Court  is  without  power  to  stay  proceedings  until  the  hearing  and  deter- 
mination of  an  application  fur  leave  to  appeal  to  the  Appellate  Division. 

The  Special  Term  of  the  Supreme  Court  has  no  juri^iction  to  entertain  such 
application  for  leave  to  appeal,  or  to  make  any  oraer  in  the  action  pending  in 
the  City  Court.  Such  stay  must  be  made  either  by  the  Appellate  Term,  if 
application  for  leave  to  appeal  be  there  ntade,  or  by  a  justice  of  the  Appellate 
Division,  if  the  application  be  made  to  him.     Stern  v.  Barrett  Chemical  Co,,  877. 

4.  Efflect  of  failure  to  appeal  from  order  denying  motion  for  new  trial.  The 
Appellate  Division  cannot  review  the  weight  of  evidence  as  to  the  existence  of  a 
contract  of  employment  where  there  is  some  evidence  of  that  contract  if  there 
be  no  appeal  from  the  order  denying  the  motion  for  a  new  trial.  QiUan  y. 
aieary,  498. 

5.  Same  —  queUioue  remewaUe,  When  an  appellant  has  failed  to  appeal  from 
an  order  denying  the  motion  for  a  new  trial,  the  appeal  is  from  the  judgment 
only  and  brings  up  for  review  only  questions  of  law  arisins^  upon  exceptions 
taken  during  the  trial;  a  review  of  questions  of  fact  is  waived.    Id. 

0.  Same  —  effect  of  failure  to  except  to  charge.  When  there  is  no  exception  to  a 
charge  that  under  the  evidence  there  was  a  presumption  of  law  that  compensa- 
tion was  to  be  paid  for  services  rendered  to  a  decedent,  it  becomes  the  law  of 
the  case  by  acquiescence.    Id. 

7.  Review  of  discretion  of  County  Court.  The  Appellate  Division  may  review 
the  discretion  of  the  County  Court  in  imposing  terms  on  the  amendment  of  a 
pleading.    Boeefiberg  v.  Feiering,  522. 

8.  Fi^om  Municipal  Court,  city  of  New  York  —  diemiseal  beeatiee  ofineufident 
return.  The  Appellate  Division  will  not  consider  upon  the  merits  an  appeal 
from  the  Municipal  Court  of  the  city  of  New  York,  if  the  return  does  not  com- 
ply with  the  requirements  of  sections  317  and  818  of  the  Municipal  Court  Act. 

Thus,  where  the  clerk's  return  states  that  *'  the  evidence  given  on  said  trial  is 
as  follows,"  but  no  evidence  is  included  in  or  attached  to  the  return,  and  the 
pleadings,  although  stated  to  be  verified,  are  not  attached,  and  there  is  nothing 
to  show  a  settlement  of  the  case  and  exceptions  as  required  by  section  818,  the 
appc*al  will  be  dismissed. 

Negligent  practice  on  appeal  from  said  court  condemned  and  attorneys 
warned.     Skinner  v.  Allison,  541. 

9  Power  of  Appellate  DiciUon  to  grant  relief  under  general  prayer.  Where  a 
notice  of  motion  for  an  order  for  a  struck  jury  asks  for  "  such  other  and  further 
relief  as  to  the  court  may  seem  just,"  the  Appellate  Division  may  order  a  trial 
before  a  special  jury  without  remitting  the  case  to  the  Special  Term.  People  v. 
McClellan,  664. 

Absence  of  exceptions  —  new  theory  from  that  at  trial. 
Pease  Piano  Co.  v.  Sarles,  933. 

From  determination  of  proceeding  by  attorney  under  section  66  of  the  Code- 
case  or  exceptions  unnecessary  — leview  upon  facts  and  law. 
See  Attoknky  and  Client,  1.2. 

Disbursements  for  stenographer's  minutes,  when  taxable. 

See  Costs,  1. 
DepreHation  in  subject-matter  pending  appeal  —  liabiUty  for  viJue. 

See  JuPGMBNT,  1. 
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APPEAL—  Continued. 
Ineffectual  notice  of  entry  of  judgment. 
See  PitACTiCE,  1. 

Brief — reiteration  in  brief  in  reply  condemned. 
See  Practice,  4. 

ARBITRATION. 

Agreement  to  arbitrate  amount  of  assessment  ultra  viree — courts  cannot  act  on 
defective  agreement. 

See  Municipal  Corporations,  19-21. 

ASSAULT. 

Injury  to  plaintiff  by  kicking  him  into  open  cella.way  —  action  not  founded  on 
negligence,  A  plaintiff,  who,  while  sitting  on  the  step  by  the  side  of  an  open 
cellarway  niuir)taiuc(i  by  copartners,  was  kicked  by  one  of  the  partners  so  that 
he  fell  into  the  cellarway  and  was  injured,  must  base  his  cause  of  action  on  an 
assault  by  the  person  who  committed  the  same.  He  cannot  base  his  action 
upou  negligence  of  the  defendants  in  maintaining  an  open,  unguarded  cellarway. 
MiUer  V.  Ba/immuUer,  658. 

Venue — convenience  of  witnesses. 
Exl  V.  Gordon,  982. 

Complaint  not  alleging  special  damages  —  bill  of  particulars  naming  former 
employers  not  required. 

See  Pleading,  14. 

Street  railroad  —  liability  for  assault  by  conductor  on  passenger. 
See  Railroad,  8,  4. 

ASSiaNUBNT. 

Order  appointing  assignee  for  benefit  of  creditors  to  administer  property  not  a 
final  order. 

See  Conflict  op  Laws,  3. 

Liability  for  use  of  property  fraudulently  assigned. 
See  Debtor  and  Creditor. 

Covenant  running  with  land  binding  upon  assigns. 
See  Landlord  and  Tenant,  5. 

Bill  of  particulars  as  to  alleged  damages  upon  breach  of  trust  to  hold 
copyright. 

See  Pleading,  24. 

ASSOCIATION. 

1.  Bf 'laws  of  voluntary  reUef  fund  comtrued — permanent  dieability,  A  pro- 
vision m  the  by-laws  of  a  "voluntary  relief  fund"  giving  benefits  to  a  mem- 
ber injured  by  accident  while  working  on  a  railrocui  upon  satisfactory  evi- 
dence that  the  injury  renders  him  **  totally  unable  to  labor,  or  when  of  a  per- 
manent character,  to  earn  a  livelihood  in  an  employment  suited  to  his  capacity," 
refers  to  the  member's  capacity  after  receiving  the  injury.  A  *' voluntary 
relief  fund  "  is  not  an  insurance  company  but  is  create<l  to  relieve  a  member 
during  the  time  when  by  an  accident  he  is  prevented  from  working.  Hunt  v. 
NortMrn  Central  Railway  Co.,  43. 

2.  Same — loss  of  arm -^failure  to  tilu>\o  total  incapacity.  Hence,  when  a  mem- 
ber receivlDg  payments  for  the  loss  of  an  arm,  who  is  notified  by  the  medical 
examiner  that  his  benefit  will  end  on  a  certain  date,  abandons  an  appeal  from 
the  examiner's  decision  to  the  advisory  committee,  which  is  the  only  relief  per- 
mitted by  the  by-laws,  and  sues,  a  verdict  in  his  favor  will  be  reversed  where 
there  is  no  evidence  showing  permanent  disability  except  that  he  lost  an  arm 
and  when  it  appears  that  he  later  accepted  employment  by  the  railroad  company, 
although  at  less  pay.    Id. 

8.  Same  —  immaterial  amendmente  of  by'lnice.  It  is  immaterial  that  the  pro- 
visions of  the  by-laws  as  to  the  method  of  determining  a  member's  right  to  bene- 
fits were  changed  after  plaintiff  became  a  member  where,  in  his  application,  he 
agreed  to  be  hound  by  the  existing  regulations  and  by  any  thereafter  adopte<l. 

An  amendment  givmg  the  medical  examiner  instead  of  the  advisory  committee 
the  original  power  to  determine  when  a  permanent  disability  benefit  should 
end,  with  right  of  appeal  to  the  superintendent  and  advisory  committee,  is 
reasonable  and  docs  not  violate  any  right  of  a  member.    Jd, 

App.  Div.— Vol.  CXXIV.        60 
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ATTACHMENT. 

liequisites  of  riumnp  affidavit.  The  mo  vine  affidavit  on  an  application  for  an 
attachment  in  an  action  to  recover  damages  for  a  breach  of  contract  must  aHcge 
that  the  plaintiff  is  entitled  to  recover  the  sum  stated  **  over  and  above  all  coun- 
terclaims known  to  him."  In  the  absence  of  such  allegation  the  attachment  will 
be  vacated.     McOinley  v.  Gilder  sleeve,  324. 

Additional  affidavits  in  support  of  motion. 
See  Motion  and  Order. 

ATTO&NET  ADD  CLIENT. 

1.  Appeal  —  proceeding  by  attorney  under  section  ^  of  the  Code  of  Civil  Procedure 
—  m«e  or  exceptions  unnecessary.  A  proceeding  by  an  attorney  under  section  66  of 
the  Code  of  Civil  Procedure  is  a  special  proceeding,  not  an  action,  and  an  appcil 
from  the  order  entered  thereon  is  not  an  appeal  from  a  judgment  rendered  after 
the  trial  of  an  issue  of  fact  in  an  action.  Hence  section  9d7  of  the  Code  of  Civil 
Procedure  has  no  application  and  the  order  may  be  reviewed  although  a  case  has 
not  been  made  or  settled,  and  no  exceptions  to  the  court's  decision  have  been 
taken  or  filed.     Sullivan  v.  McCann,  126. 

3.  Same — practice.  On  appeal  from  an  order  adopting  the  report  of  a  referee 
in  such  proceeding  and  granting  the  petitioner  relief,  the  Appellate  Division 
will  review  the  determination  of  the  Special  Term,  both  upon  the  facts  and  tlie 
law,  and  grant  to  either  party  the  relief  to  which  he  is  entitled.     /(/. 

3.  Same  —  liL7i  —  form  of  determination  and  its  enforcement.  In  such  proceed- 
ing a  iudgmcut  in  favor  of  the  attorney  is  not  authorized,  but  the  determination 
should  be  in  the  form  of  an  order  adludging  that  tlie  attorney  has  a  lien  for  a 
certain  sura,  the  collection  of  which  should  be  enforced,  as  provided  in  section 
779  of  the  Code  of  Civil  Procedure.    Id. 

4.  Same  —  compensation  based  on  amount  of  recovery  in  suit  —  decree  in  suit  con- 
elusive  as  to  such  amount.  A  decree  that  a  testamentary  provision  for  accumula- 
tions is  void  and  that  surplus  income  belongs  to  the  owners  of  the  next  eventual 
estate  is  res  adjudicaia  in  a  subsequent  proceeding  by  the  attorney  of  the  owners 
of  the  eventual  estate  to  have  his  lien  determinea  under  his  contract  of  retainer, 
and  entitles  him  to  a  lien  upon  said  surplus  income  for  the  percentage  secured 
to  him  by  the  contract,  even  though  the  clients  have  settled  and  discontinued 
the  action.     /(/. 

5.  No  relief  because  of  erroneous  advice.  The  court  will  not  relieve  a  client 
who  has  acted  upon  erroneous  advice  of  counsel  as  to  the  legal  e£fect  of  a 
stipulation  postponing  the  execution  of  a  judgment.   Treadu>ell  v.  Clark  (No.  ^  260. 

6.  Substitution  <f  attorneys  —  determination  of  lien.  Where,  after  reversal  of  a 
judgment  for  the  plaintiff,  she  agrees  on  substituting  attorneys,  that  the  former 
attorney's  fees  bedcterraiued  by  the  court  and  made  a  lien  upon  any  subsequent 
recovery,  to  which  the  former  attorney  consents  and  both  parties  submit  the  ques- 
tion, the  court  may  make  an  order  determining  the  amount.     Scheu  v.  Blum,  678. 

7.  Same  —  wlien  reference  unnecessary,  A  judge  who  presided  at  the  trial  in 
which  such  services  were  rendered  may  determine  the  amount  without  a  refer- 
ence as  the  mattersaro  within  his  personal  knowledge. 

Attorney's  compensation  reduced  from  |1,000  to  $500.    Id. 

Counsel  fees  as  an  expense  of  maintenance  of  leased  road  —  testimony  of  inter- 
ested witness  as  to  value  of  legal  services. 

BiooJdyn  Heights  R.  li.  Co.  v.  Brooklyn  City  R.  R.  Co.,  896 

Personal  liability  of  executors  and  administrators  employing  counsel. 

Sec  EXKCUTORS  AND  ADMINISTRATORS,  4. 

Counsel  fee  in  action  for  separation  —  motion  for  additional  allowance. 

See  Husband  and  Wifk,  6. 
Libel  —client's  letter  to  attorney  qualifledly  privileged. 

See  Pleading,  12. 

ATTOBNEY-OENEBAL. 

Application  for  leave  to  sue  to  annual  charter  of  Consolidated  Qw  Company-- 
discretion  of  court. 

See  CoRPOUATiONS,  7-11. 

Actfon  against  directors  for  accounting  «-  COmptolOti 
fiw  UORPOftATJOWS,  i8-85, 
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AUCTION. 

Defaultiue  bidder  cannot  recover  deposit. 
;8»  Municipal  Coupokations,  18. 

BAILMENT. 

1.  Breae/i  of  warranty  as  to  performance  of  leased  ears,  A  lessee  of  cars  war- 
ranted to  carry  and  dump  certain  grades  of  excavated  materials  who  wishes  to 
rescind*  for  breach  of  warranty  by  the  lessor  must  act  promptly  upon  the  dis- 
covery of  the  fraud  or  breach  of  warranty.  If  it  sleeps  upon  its  right,  or 
expressly  affirms  the  contract,  or  does  acts  inconsistent  with  disaffirmance,  it 
loses  the  right  to  rescind.  Knickerbocker  T,  Co.  v.  O^Bourke  Engineering  C\  Co. 
(No.  i),  210. 

2.  Same  — facts  sJiowing  waiver  by  lessee.  When  such  lessee  on  discovering  that 
the  cars  will  not  handle  excavated  rock,  as  warranted,  informs  the  lessor  that  it  is 
desirous  of  sub-letising  such  cars  as  it  cnnnot  use,  and  the  lessor  without  abso- 
lutely agreeing  to  procure  suble^ises  undertakes  to  endeavor  to  do  so  for  the 
benefit  of  the  lessee,  there  is  a  waiver  by  the  latter  of  any  right  to  disaffirm  or 
rescind  the  original  lease  because  of  the  breach  of  warranty  as  to  performance. 
Id. 

BANKINa. 

1.  False  report  by  directors  —  remedy  of  defrauded  purchaser  of  stock  —  Federal 
statute  exclusive.  As  the  National  Bank  Law  declares  the  duties  of  directors  in 
making  and  publishing  reports,  creates  a  liability  for  the  violation  of  such  duties 
and  establishes  within  itself  the  exclusive  rule  and  standard  for  the  enforcement 
of  such  liability,  a  recovery  must  rest  exclusively  upon  the  statute  and  not  upon 
principles  of  the  common  law.  However,  as  the  common-law  requirements  in 
this  State  to  sustain  an  action  for  fraud  are  the  same  as  the  statutory  requirements 
for  the  maintenance  of  this  action,  a  judgment  in  an  action  against  such  direct- 
ors, tried  and  determined  in  accordance  with  common-law  principles  for  pub- 
lishing a  false  report  which  induced  the  plaintiff  to  purchase  stock  in  the  bank 
will  not  be  reversed  when  the  case,  both  as  to  pleading  and  proof,  meets  the 
statutory  requirements,  especially  when  defendants  do  not  claim  to  have  been 
preiudiced  by  the  theory  upon  which  the  action  was  tried.  A  right  decision 
will  not  be  reversed  merely  because  a  wrong  reason  has  been  assigned  therefor. 
Taylor  v.  Thomas,  53. 

2.  Measure  of  damages.  Where  a  recovery  has  been  had  for  the  full  amount 
of  the  purchase  price  of  stock,  based  on  the  fact  that  the  Comptroller  notified  the 
bank  that  its  capital  stock  was  exhausted  and  required  an  assessment  for  the  full 
amount,  and  it  appears  that  of  the  assets  criticized  by  the  Comptroller  in  his 
warning  letter  to  tlie  bank  practically  one-half  have  been  collected,  and  it  is  only 
in  reference  to  tliose  assets  that  any  scienter  on  the  part  of  the  defendants  has 
been  proved,  the  actual  value  of  the  stock  should  be  deducted  from  the  Judgment. 
Id. 

3.  Receivers  —  notice  of  motion.  Although  the  statute  (Laws  of  1902,  chap.  80) 
governing  the  appointment  of  receivers  of  moneyed  corporations  allows  the 
court  in  its  discretion  to  dispense  with  notice  of  the  motion,  notice  is  contem- 
plated, nevertheless,  unless  there  bo  some  emergency  requiring  immediate  action. 
Hence,  an  exercise  of  the  discretion  must  be  based  on  some  proven  facts  show- 
ing the  necessity  for  instant  action  to  prevent  some  impending  wrong.  In  all 
other  cases  notice  should  be  given. 

When,  after  granting  such  motion  without  notice,  the  judge  granting  the  same 
grants  an  order  to  show  cause  why  the  former  order  should  not  be  set  aside, 
the  effect  of  the  second  order  is  not  to  review  the  former,  but  raises  a  question 
for  original  determination  as  to  the  propriety  of  appointing  any  receiver. 

When  on  such  hearing  it  is  shown  that  although  the  defendant  bank  closed  its 
doors  and  requested  the  State  Superintendent  of  Banks  to  take  charge  of  its 
affairs,  it  has  since  been  found  that  the  bank  has  a  large  surplus  over  its  debts, 
the  appointment  cf  a  receiver  is  improper. 

This  is  so  irrespective  of  the  liability  of  the  bank  to  its  stockholders  where  over 
seventy  per  cent  of  said  stockholders  seek  to  set  aside  the  receivership. 

Although  the  statute  requires  the  Superintendent  of  Banks  to  inform  the  Attor- 
ney-General as  to  the  financial  condition  of  moneyed  corporations,  a  report  so 
reodered  i9  not  conQloslve  as  to  the  iasolyenc7  of  the  corpomtions,  oor  is  the 


Digitized  by  VjOOQIC 


948  INDEX. 

BANKZNQ^  Continued. 

dotcrniination  of  the  Attoraey-Qeneral  himself  conclusive.    People  t.  Oriental 

Bank,  741. 

4.  Complaint  ineuffldent  to  prove  ineolveney.  The  requlremeDt  that  before 
appointing  a  receiver  facts  upon  which  such  relief  may  be  granted  must  be 
shown  by  competent  legal  evidence,  is  not  met  by  a  verified  complaint  alone, 
even  though  the  allegations  be  positively  made,  but  especiallv  is  this  true  where 
the  allegations  are  upon  information  and  belief,  or  are  such  as  can  come  x>nly 
from  information. 

Thus,  although  the  Attorney -(General,  moving  for  the  appointment  of  a  recmver, 
alleges  the  insolvency  of  a  bank  as  a  positive  fact,  but  fails  to  allege  that  be 
himself  examined  as  to  the  assets  and  liabilities  of  the  defendant,  and  states 
no  facts  upon  which  a  judgment  of  insolvency  could  be  based,  there  is  no 
proof  warranting  the  appointment  of  a  receiver.    Id. 

5.  Acta  not  condtmve  a$  to  insolvency  or  aurrender  of  frandUae.  The  act  of  a 
banking  corporation  in  closing  its  doors  and  calling  upon  the  Superintendent  of 
Banks  to  take  charge  of  its  assets,  while  acts  of  insolvency,  are  not  conclusive, 
and  lose  their  probative  force  where  it  afterwards  appears  that  that  course  was 
unnecessary  and  that  the  corporation  can  pay  its  debts,  leaving  a  large  surplus. 

Nor  are  such  acts  a  surrender  of  the  corporate  franchise,  which  cannot  be 
inferred  even  from  insolvency  and  suspension  of  business  for  a  less  period  than 
that  designated  by  the  statute,  unless  the  circumstances  be  such  as  to  make  it 
appear  that  the  corporation  has  no  power  to  continue  or  resume  its  business.    Id, 

6.  Order  discharging  receiver.  On  the  discharge  of  a  receiver  the  management 
of  a  banking  corporation  reverts  to  its  directora,  and,  hence,  an  order  discharging 
thu  receiver  should  not  contain  an  approval  of  a  contract  previously  entered  Into 
by  the  directors  for  a  loan  of  money  to  enable  it  to  meet  its  obligations,  nor 
should  such  order  contain  a  direction  to  the  Superintendent  of  Banks  to  release 
the  assets  in  his  hands.    IH. 

Merger  of  trust  companies  having  special  charters. 
See  CoRroRATiONS,  1-0. 

Execution  of  agreement  by  offlcera  of  bank  outside  of  authority  —  unJusUfied 
assumption  of  authority. 

See  Corporations,  12. 

Facts  showing  transfer  of  bank  deposit. 
See  Gift,  1. 

Deposit  in  trust  for  another — notice  to  beneficiary  —  when  trust  irreTocable. 
See  Gift,  3-5. 

B  AKKBTTPTCT. 

1.  Discharge — judgment  for  fraud.  To  constitute  a  judgment  one  recovered 
for  fraud  so  as  to  prevent  its  release  by  a  discharge  in  bankruptcy  under  subdi- 
vision 2  of  section  17  of  the  Bankruptcy  Law,  fraud  and  deceit  must  have  been 
the  gist  and  gravamen  of  the  action.    Matter  of  Benoit,  142. 

2.  Same  —  complaint  on  contract.  Where  the  complaint  in  an  action  by  the 
assignee  of  a  lease  against  the  lessee  alleged  that  at  the  time  of  the  assignment 
the  defendant  stated  that  he  had  collected  no  rents  from  sub-tenants,  except 
from  certain  nnmed  sub-tenants,  and  that  said  sttitements  were  false,  and  that  the 
defendants  had  received  from  one  sub-tenant  a  promissory  note,  which  he  had 
procured  to  be  discounted,  and  had  received  the  proceeds  thereof;  that  the 
plaintiff  had  demanded  the  amount  of  said  note,  and  the  defendant  bad  neglected 
and  refused  to  pay,  and  that  the  amount  so  received  by  the  defendant  was  due 
and  owing  the  plaintiff,  to  which  the  defendant  interposed  an  answer,  but  sub- 
sequently, at  the  Trial  Term,  consented  that  judgment  be  taken  against  hina  for 
the  amount  demanded  in  the  complaint,  which  was  done  without  the  introduc- 
tion of  evidence,  the  action  is  one  sounding  in  contract,  and  not  for  fraud,  and 
the  Judgment  is  released  by  a  discharge  in  bankruptcy  under  section  17  of  the 
Bankruptcy  Law.     Id. 

BASTARD. 

Jurisdiction  of  City  Cpiirtof  Poughkeepsie  over. 
See  Court,  4. 
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BILL  OF  PABTICULABS. 

See  Pleading. 

BILLS  AND  NOTES. 

1.  Liability  of  retired  partner  on  promissory  note — surety.  Where  members 
of  a  firm  liable  upon  a  promissory  note  sell  out  their  interest  iu  the  firm  tliey 
become  merely  sureties  on  the  note  while  the  members  of  the  new  firm  bocom'ci 
the  principal  debtors.  Although  the  creditor  accepts  the  new  firm  as  llic 
primary  debtor,  such  su.cties  are  not  thereby  released.    Akin  v.  Van  Wirt,  83. 

2.  Same  —  bankruptcy  —  wJten  failure  to  demand  division  of  assets  immaieiiid. 
It  is  immaterial  that  in  presenting  a  claim  for  the  amount  of  sucli  note  in  bMiik- 
rnptcy  proceeding  against  one  of  the  remaining  members  of  the  firm,  Ww. 
plainliff  did  not  insist  that  the  firm  and  individual  assets  of  such  bankruit 
should  be  separated,  and  the  claims  classified  accordingly,  where  it  does  not 
appear  that  plaintiff  received  a  smaller  amount  because  she  failed  to  make 
such  demand.    Id. 

8.  Same — part  payment  by  debtor  not  as  surety's  agent.  Although  a  surety 
tells  the  principal  debtor  to  pay  the  interest  on  a  note  he  does  not  thereby  make 
the  debtor  his  agent,  nor  ratify  the  payment  so  as  to  delay  the  running*  of  the 
Statute  of  Limitations  on  his  liability  on  the  note.    Id. 

4.  Same  —  partnenhip  —  estoppel  of  partner  from  showing  retirement.  The  rule 
that  a  former  partner  is  estopped  from  showing  his  retirement  in  order  to  escape 
liability  as  to  new  transactions  with  old  customers  who  have  been  given  no  notice 
of  his  retirement,  does  not  apply  where  it  appears  that  such  a  customer  had 
actual  notice  of  his  ratircment.    Id. 

5.  Same — Statute  of  Limitations — facts  sliowing  actual  notice  of  retirement. 
In  an  action  brought  in  1904  on  a  firm  note  for  920,000  against  the  executor  of  a 
retired  partner  it  appeared  that  the  holder  was  the  sister-in-law  of  the  deceased 
partner;  that  the  succeeding  members  of  the  firm  were  her  son  and  son-in  law, 
and  that  they  all  lived  witinn  a  short  distance  of  each  other.  The  defendani's 
testator  retired  from  the  firm  in  1896.  On  January  1,  1897,  plaintiff  accepted 
a  check  in  payment  of  interest  which  showed  that  the  name  of  the  firm  had 
been  changed.  No  interest  was  pnid  after  1898,  but  plaintiff  ninde  no  claim 
against  the  deceased.  The  plaintiff  was  sworn  as  a  witness,  but  withdrawn, 
without  giving  any  testimony. 

Il&ld,  that  the  inference  is  irresistible  that  on  January  1,  1897,  plaintiff  knew 
that  the  deceased  had  retired  from  the  firm,  and,  if  so,  thi.^  action  is  barred  by 
the  Statute  of  Limitations.    Id. 

6.  Same  —  burden  of  proof.  Under  the  circumstances  plaintiff  was  not  excused 
from  testifying  that  she  received  no  notice  on  the  theory  that  the  burden  to  show 
notice  was  upon  the  defendant.    Id. 

7.  Notice  of  dishonor  of  check,  tchen  sufficient.  Notice  of  the  dishonor  of  a  bank 
check  given  by  telegraph  on  the  second  day  following  the  deposit  of  the  check 
for  collection  and  immediately  after  the  depositor  received  notice  of  such  dishonor 
is  good,  for  under  sections  174  and  175  of  the  Negotiable  Instruments  Law  the 
bank  had  until  the  day  following  to  give  notice  of  the  dishonor,  and  by  virtue 
of  section  178  the  depositor  had  until  the  day  following  notice  to  him  witliin 
which  to  notify  antecedent  parties.    Jurgens  v.  Wichmann.  531. 

Complaint  stating  breach  of  contract  to  pay  notes  —  allegations  of  failure  to 
pay  at  maturity  —  presumption  of  non-payment. 
DreMei*  v.  Mercantile  Trust  Co.,  891. 

Check  not  equivalent  to  payment. 

See  ExECUTOus  and  Administrators,  1. 

Check  drawn  as  "payment  in  full "  —  effect  of  erasure. 
See  Payment. 

BOND. 

Agreement  to  indemnify  underwriter  of  bonds  construed. 
See  Contract,  18. 

Action  on  indemnity  bond  —  statement  of  loss. 
See  Insubancs,  1,  2. 
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TrnTBUgiY, 

Secret  oommiaaioD8  paid  to  baying  agent  —  seller  caanot  recover  purchase 
price. 

Bee  Sale,  1-6. 

HROXBA. 

Action  for  commissions  on  sale  of  real  property. 
See  Pbiiycipai.  and  Agent. 

OAIiENDAS. 

Entry  of  word  "  dismissed  *'  on  docket  not  judgment. 
See  Judgment,  4. 

Complaint  dismissed  for  failure  to  prosecute. 
See  Practice,  3. 

OAKRTini. 

iS00  Railroad. 

OEKETEKT. 

Decedent — right  of  relaiivee  to  dmnter  body — equity.  On  petition  to  the 
Supreme  Court  for  leave  to  disinter  bodies  buried  in  a  cemetery,  made  under 
section  51  of  chapter  559  of  the  Laws  of  1895,  as  amended  by  chapter  715  of  the 
Laws  of  1900,  the  court  will  act  upon  the  same  considerations  which  have 
heretofore  moved  courts  of  equity  in  the  premises. 

Where  it  appears  that  the  mother  of  the  petitioner,  whose  body  is  sought  to 
be  removed,  was  buried  pursuant  to  her  wish  in  the  same  grave  with  her  deceased 
husband,  and  certain  of  her  children  resist  the  application  for  removal,  a  court  of 
eauity  will  not  lend  its  aid  in  a  family  quarrel  to  disturb  the  repose  of  the  dead. 
Matter  of  Ackermann,  684. 

OBBTIORABL 

1.  Adoption  of  rules  by  port  wardens — executive  7iot  judicial  act.  The  exercise 
by  the  board  of  port  waniens  of  the  authority  conferred  by  section  2126  of  the 
Cionsolidation  Act  which  gives  them  power  to  make  and  establish  such  rules, 
orders  and  regulations  not  inconsistent  "with  the  Constitution  and  laws  of  this 
State  or  of  the  United  States  or  the  provisions  of  this  title,"  is  an  executive  or 
administrative  act,  not  judicial,  and  is  not  subject  to  review  by  certiorari 
although  the  act  of  the  board  in  enforcing  an  unauthorized  rule  would  be 
subject  to  such  review.    People  ex  rel.  StiUwell  v.  Gunner,  153. 

3.  Same-^ohjections  to  rules  stated  and  examined.  The  objections  to  the  rtil«>s 
adopted  by  the  board  examined  for  the  purpose  of  showing  the  impropriety  of 
attempting  such  a  review  by  certiorari  ^nd  also  for  the  purpose  of  showing  that 
they  are  without  merit,     id. 

Discharge  of  police  officer  without  hearing. 
aee  Municipal  Corporations,  7. 

Review  of  determination  of  grade  damage  commissioners. 
See  Municipal  Corporations,  10-14. 

Discharge  of  police  officer  —  questions  reviewed  by  court. 
&e  Municipal  Corporations,  22,  23. 

By  property  owner  to  review  order  of  Railroad  Commission  granting  certificate 
of  public  necessity. 

See  Railroad,  1,  2. 

CITY. 

See  Municipal  Corporations. 

uiTX  CX)UBT. 

iSfeg  Court. 

CIVIL  SEBVICE. 

1.  Tenevnent  house  iTispecior  —  city  of  New  York — right  to  trial  as  exempt  fire- 
man— failure  to  prove  exemption.  Where  charges  are  preferred  against  a  tene- 
ment house  inspector  in  the  city  of  New  York,  and  he  appears  before  the  com- 
missioner of  the  department,  and  claims  the  right  to  the  tri:il  which  the  Civil 
Service  Law  accords  exempt  firemen,  a  certified  copy  of  a  document  filed  with  the 
clerk  of  Richmond  county,  pursuant  to  chapter  449  of  tlie  Laws  of  1900,  and 
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signed  by  various  persons  cnlling  themselves  president,  foreman,  treasurer  and 
secretary,  certifying  his  membership  in  a  hook  and  ladder  company,  is  not 
conclusive;  and  where  the  inspector,  called  as  a  witness  by  the  commissioDer. 
refuses  to  answer  questions  as  to  his  service  in  the  hook  aiul  ladder  company, 
the  commissioner  is  Justified  in  not  according  him  a  trial  of  the  charges.  People 
ex  rd,  8tm*ey  v.  Butler,  148. 

2.  Police  officer,  city  of  New  York  —  credit  markefor  Jieroic  act.  When  a  police 
officer  in  the  city  of  New  York  has  been  once  promoted  for  an  heroic  act,  he 
is  not  again  entitled  to  be  credited  with  marks  for  the  same  act  when  he 
enters  a  competitive  civil  service  examination  to  get  on  the  eligible  list  for 
promotion  to  a  still  higher  grade.    People  ex  rel.  Burns  v.  Baker,  565. 

COiiAIMS. 

Jurisdiction  of  court  of. 
See  Court,  1. 

CX)DE  OF  CIVIL  PBOGEBtJBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see  ante, 
p.  Ivii.] 

CODE  OF  CBIMINAXj  PBOCEDTTBE. 

[For  table  containing  all  sectiona  cited  and  construed  in  this  volume,  see  ante, 
p.  Iviii.] 

CODE  OF  PBOCEDUBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see  ante, 
p.  Ivii.] 

COMITY. 

See  Conflict  op  Laws. 

COMMISSION  TO  TAKE  TESTIMONY. 

See  Deposition,  6,  6,  10. 

COMPLAINT. 

See  Pleading. 

CONFLICT  OF  LAWS. 

1.  Full  faith  and  credit — garnishee  judgment  of  foreign  State  mads  witJunit  juris- 
diction. In  an  action  on  a  debt  it  is  no  defense  that  defendant  paid  the  amount 
thereof  to  a  sheriff  in  Connecticut  under  a  judgment  garnisheeing  the  debt  in  an 
action  in  that  State  against  this  plaintiff  where  it  appears  that  the  courts  of  Con- 
necticut have  held  that  a  statute  similar  to  the  one  under  which  the  debt  in  ques- 
tion was  garnisheed  applied  only  to  debts  due  from  residents  of  Connecticut  and 
not  to  debts  owed  by  non-residents.  The  full  faith  and  credit  clause  of  the 
United  States  Constitution  does  not  compel  the  recognition  of  a  foreign  judgment 
made  by  a  court  without  jurisdiction.    Ihake  v.  Be  Silva,  95. 

2.  Judgment — entry  on  docket  not  Judgment — power  of  court  to  correct  errors. 
An  erroneous  entry  upon  the  court  calendar  of  the  word  "  dismissed  **  not  made, 
in  the  presence  of  the  court  nor  in  consequence  of  its  order  is  not  effective  as  a 
final  judgment  dismissing  the  case  and  is  not  evidence  of  a  judgment  to  that 
effect. 

The  above  rule  obtains  in  the  Indian  Territory  in  which  the  laws  of  Arkansas 
are  made  applicable  by  statute,  and  the  Federal  court  in  that  Territory  has  power 
to  cure  such  error  by  ordering  it  stricken  from  the  docket.  Ledbetter  v.  MandeU, 
854. 

8.  Same — power  of  foreign  court  to  entertain  cross  Mil  in  equity.  An  order 
made  by  the  Federal  court  in  the  Indian  Territory  granting  tlie  prayer  of  a  com- 
plaint in  equity  and  restraining  an  assignee  for  the  benefit  of  creditors  from  sell 
ing  property  and  appointing  him  as  receiver  to  administer  the  same  under  order 
of  the  court  is  not  such  final  order  ns  ousts  the  court  of  jurisdiction  to  entertain 
a  cross  bill  by  said  receiver  seeking  to  compel  a  secured  creditor  to  make 
restitution  of  proceeds  of  a  sale  paid  over. 

A  cross  bill  in  a  suit  in  equity  is  authorized  in  the  Indian  Territory  and  the 
Federal  court  in  that  Territory  may  render  judgment  upon  the  cross  bill  without 
urther  service  of  process.    Id. 
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4.  Same  —  conBtitutional  law — when  decree  on  eroee  biU binding  lure,  A  decision 
of  said  court  graDting  the  relief  demanded  in  a  cross  bill  to  a  suit  in  equity  cannot 
be  attacked  collaterally  here  in  the  absence  of  statutes  or  decisions  showing 
that  the  court  lacked  jurisdiction  to  entertain  the  cross  bill. 

An  order  of  the  Federal  court  in  the  Indian  Territory  sending  the  accounts  of 
its  receiver  to  a  master  in  chancery  and  onlering  the  receiver  to  distribute  the  assets 
among  the  creditors  but  not  winding  up  the  estate  and  dischurging  the  receiver 
is  not  a  final  order,  and  does  not  prevent  that  court  ^i-om  entertaining  a  croas  bill 
by  said  receiver  brought  to  compel  restitution  by  secured  creditors  who,  by 
fraud,  have  procured  a  distribution  to  them. 

As  the  courts  of  this  State  are  bound  to  give  full  faith  and  credit  to  the  deter- 
mination of  the  foreign  decree  granting  the  prayer  of  snid  cross  bill,  it  is  error  to 
dismiss  the  complaint  in  an  action  brought  upon  said  judgment.    IdL 

National  Bank  Law  controls. 
See  Banking,  1. 

Action  on  insurance  policy  void  in  State  where  made  —  comity. 
See  Insurance,  ^5. 

CONSOLIDATION  OF  ACTION& 

Right  to  bring  action  on  facts  previously  pleaded  as  defense. 
See  Pkacticb,  11. 

CONSPIRACY. 

Improper  joinder  with  actions  for  malicious  prosecution  and  libeL 
Bird  v.  Poet,  902. 

CONSTITUTIONAL  LAW. 

Tax  Law,  ^  821  —  refxLeal  to  permit  inspection  of  booke  and  papen — habeas 
corpus.  Section  821  of  the  Tax  Law  making  it  a  misdemeanor  for  any  person 
to  refuse  to  permit  the  Comptroller  or  his  representative  to  inspect  any  book, 
memoranda  or  record  relating  to  a  sale  or  delivery  of  stock  is  unconstitutional 
being  in  violation  of  section  6  of  article  1  of  the  Constitution  of  the  State  of  New 
York,  which  provides  that  "no  person  shall  be  compelled  in  any  criminal  case 
tu  be  a  witness  against  himself." 

A  person  imprisoned  for  such  a  refusal  will  be  released  on  habeas  corpus, 
although  no  criminal  prosecution  had  been  set  on  foot  against  him  under  sec- 
tion 817  of  the  Tax  Law  for  a  failure  to  pay  the  taix  on  stock  transfers,  for  his 
constitutional  immunity  extends  to  any  preliminary  investigation  or  even  cul- 
lateml  or  independent  proceeding  in  which  it  is  sought  to  elicit  evidence  which 
mi^y  result  in  a  prosecution.     People  ex  rel.  Ferguson  v.  Beardon,  818. 

Full  faith  and  credit  —  garnishee  judgment  of  foreign  State  made  without 
jurisdiction. 

See  Conflict  of  Laws,  1 . 

When  decree  of  foreign  court  on  cross  bill  binding  here. 
See  Conflict  of  Laws,  2-4. 

Right  to  sell  oleomargarine  undisguised. 
See  Food,  1. 

[For  tables  of  the  sections  of  the  United  States  and  New  York  Constitutions 
cited  and  construe<l  in  this  volume,  see  ante,  pp.  Hi,  liii.] 

CONTRACT. 

1.  Novation,  To  constitute  a  contract  of  novation  the  original  obligatioD 
must  be  extinguished  and  there  must  be  a  mutual  agreement  among  the  parties 
to  the  old  obligation  and  the  new  whereby  the  new  obligation  is  substituted  for 
the  old.     Inman  v.  Burt  Co.,  78. 

2.  Same  —  sale  of  factories  and  macJiinery  —  unaccepted  macfiine  not  included. 
The  purchase  by  A  of  a  manufacturing  plant  from  B,  with  "all  machinery  aod 
appliances  *  *  *  in  and  around  the  box  factories,"  does  not  make  A  liab  e 
to  C  for  a  machine  on  the  premises  which  B  had  ordered  from  C  but  refused 
to  accept  and  pay  for.  and  a  substitution  of  parties  is  not  shown  by  a  subse- 
quent letter  from  A  to  C  stating  that  the  machine  was  unsatisfactory  and  giving 
C  a  specified  time  to  remedy  defects,  especially  where  0  subsequent  to  A't 
purchase  of  the  plant  demanded  payment  oi  B.    Id, 
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8.  8ame  —  Statute  of  Frauds  —  letter  not  constituting  contract  A  letter  from 
A.  to  C  acknowledging  the  receipt  of  new  parU  to  repair  the  machine,  but 
slating  that  it  is  still  unsatisfactory  and  giving  C  a  week  to  demonstrate  that 
it  can  do  satisfactory  work,  does  not  make  A  liable,  for  even  if  the  letter  contains 
any  agreement  it  is  insufficient  in  form  to  comply  with  the  Statute  of  Frauds  as 
no  consideration  or  terms  of  purchase  are  expressed  nor  reference  made  to  any 
other  agreement  containing  them.    Id. 

4.  Master  and  servant  —  complaint  for  wages — evidence  of  jierformance.  In  an 
action  by  a  servant  on  a  complaint  allefine  a  hiring  for  three  years,  per- 
formance by  the  plaintiff  and  that  the  defenaant  had  refused  to  perform  the 
contract  and  was  indebted  in  a  specified  sum  thereon,  where  evidence  is  intro- 
duced showing  that  tlio  plaintiff,  after  refusing  to  resign  his  position,  was 
informed  that  no  further  work  would  be  required  of  him,  but  that  his  salary 
would  be  paid  just  the  same,  it  is  error  to  dismiss  the  complaint  upon  the  ground 
that  the  action  was  for  wages  and  not  damages  and  that  the  proof  shows  there  is 
nothing  due  for  wages.  Upon  such  evidence  the  jury  would  have  been  justi- 
fied in  finding  that  the  plaintiff  by  holding  himself  in  readiness  to  serve  remained 
within  the  terms  of  the  contract  and  that  his  salary  was  to  be  paid. 

If  an  employer  is  willine  that  his  servant  should  remain  idle,  there  Is  no  reason 
why  the  servant  should  not  recover  wages  according  to  the  terms  of  the 
contract.     Culten  v.  Battle  Island  Paper  Co,,  118. 

5.  Same  —  trial  —  question  for  jury  —  power  of  court  to  amend  complaint  to  con- 
form to  proof.  Where  no  surprise  is  alleged  it  is  the  duty  of  the  court  to  con- 
form the  pleadings  to  the  proof,  and  as  evidence  was  introduced  sufficient  to 
allow  a  recovery  for  a  wrongful  discharge,  if  not  for  wages,  it  was  error  for  the 
court  to  refuse  to  amend  the  complaint.  Whether  the  amount  of  the  wages  is 
demanded  as  wages  or  as  damages  for  breach  of  contract  is  a  mere  technicality. 

6.  Compensation  based  on  actual  cost  of  building — evidence  as  to  estimated  cost  — 
dismissal  of  complaint.  Where  plaintiff's  complaint  and  proof  were  to  the  effect 
that  he  entered  into  a  contract  with  defendant  to  purchase  a  lot,  secure  a  loan  and 
superintend  the  construction  of  a  building  to  be  erected  by  her  and  that  his 
compensation  was  to  be  ten  per  cent  of  the  *' actual  cost  of  the  building"  and 
that  the  defendant  awarded  the  contract  to  a  third  party  and  prevented  him  from 
performing,  it  was  error  to  admit  evidence  as  to  the  estimated  cost  of  the  build- 
ing, it  having  been  completed,  as  the  plaintiff  was  entitled  to  recover,  if  at  all, 
ten  per  cent  of  the  actual  and  not  of  the  estimated  cost. 

In  the  absence  of  proof  as  to  the  actual  cost  of  the  building,  the  complaint 
should  have  been  dismissed  or  a  verdict  directed  for  the  defendant. 

As  it  was  conceded  that  the  defendant  was  entitled  to  recover  upon  her 
counterclaim,  it  was  error  not  to  deduct  this  amount  from  the  amount  found  due 
the  plaintiff.     Fisit  v.  Ilahn,  173. 

7.  License  to  conduct  business  as  stenographer  in  liotel — mutual  powers  of  revoca- 
tion —  injunction  denied.  A  contract  by  which  the  plaintiff  was  given  the  exclu- 
sive privilege  of  conducting  a  stenographer's  office  in  a  hotel  in  consideration 
of  the  payment  of  a  monthly  rent  and  the  doine  of  the  private  correspondence 
of  the  hotel  management,  with  a  proviso  that  if  the  services  be  not  satisfactorily 
performed,  the  agreement  could  be  revoked,  with  the  same  privilege  to  the 
plaintiff  if  the  office  be  not  found  sufficiently  remunerative,  is  not  a  lease  but  a 
mere  agreement  to  allow  the  plaintiff  to  carr^  on  said  business  in  the  hotel. 
Being  revocable  by  either  party  neither  can  insist  upon  maintaining  the  agree- 
ment against  the  opposition  of  the  other. 

Hence,  when  the  plaintiff's  privilege  has  been  revoked  she  is  not  entitled  to 
an  injunction  pendente  lite  restmining  the  defendant  from  interfering  with  the 
prosecution  of  said  business  in  the  hotel.    Hess  v.  Roberts,  828. 

8.  Same  —  remedy  at  law  adequate.  Moreover,  assuming  that  the  defendant  had 
no  riffht  to  revoke  and  prevent  the  plaintiff  from  continuing  her  business,  her 
rcmeay  at  law  is  adequate,  if  there  is  no  question  as  to  defendant's  respon- 
sibility, and  a  suit  in  equity  for  an  injunction  does  not  lie.    Id. 

9.  Services  rendered  to  decedent — failure  to  shoto  value.  Evidence  in  r.n  action 
brougiit  by  a  sister  against  the  estuie  of  her  brother  to  recover  for  services 
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rendered  as  a  nurse,  examined  and  held,  insufficient  to  establish  the  value  of 

the  services. 

A.  declaration  by  the  decedent  that  he  intended  to  leave  his  sister  a  certain 
legacy  by  will  is  not  cogent  evidence  of  the  actual  value  of  services  rendered  by 
her  as  a  nurse.     WeiM  v.  Bader,  495. 

10.  Services  —  exjyreeg  and  implied  contracts  dutinguisfted,  A  contract  is  express 
\vhcn  the  agreement  is  formal  and  stated  cither  verballv  or  in  writing;  it  is 
implied  when  the  agreement  is  a  matter  of  inference  and  deduction.  It  is  express 
when  it  consists  of  words  written  or  spoken,  expressing  a  mutual  agreement  of 
the  parties;  it  is  implied  when  it  is  evidenced  by  conduct  manifesting  an  intention 
to  make  an  agreement.     Oillan  v.  Oljcai'y,  498. 

11.  Same — pleading  —  complaint  alleging  implied  contract.  A  complaint  to 
recover  for  services  rendered  a  decedent  which  alleges  that  the  decedent 
requested  the  plaintiff  to  live  with  her  and  care  for  her  in  her  declining  years; 
that  the  plaintiff  went  and  resided  w^ith  the  decedent,  performing  household  and 
personal  services  necessary  to  her  comfort,  and  that  the  latter  induced  plaintiff 
to  do  these  things  by  promising  to  provide  proper  compensation  by  will,  sets 
out,  not  an  express,  but  an  implied  contract  to  pay  for  the  services  rendered.    Id. 

12.  Statute  of  Frauds  —  oral  promise  by  officers  of  corporation  to  anstoer  for 
default  of  contractor.  An  oral  promise  by  officers  of  a  corporation  which  was 
interested  in  a  building  under  construction  by  an  independent  contractor,  to 
pay  for  building  material  if  furnished  to  the  contractor,  is  void  under  the  Statute 
of  Frauds.     Roscoe  Lumber  Co.  v.  Reynolds,  539. 

18.  Indemnifying  underwriter  construed  —  pleading  —  complaint  stating  cause  of 
action.    The  plaintiff  having  underwritten  bonds  on  the  promise  of  the  defendants 


ing  your  underwriting  < 
to  relieve  you  of  any  and  every  responsibility  or  obligation,  all  of  which  we 
ourselves  hereby  assume."  Thereafter  the  plaintiff  wrote  the  defendants  men- 
tioning the  agreement  and  stating  that  if  they  held  him  harmless  under  said 
agreement,  they  would  be  entitled  to  receive  all  the  bonds  and  stock  which  other- 
wise would  be  coming  to  the  plaintiff  as  an  underwriter,  or  that  if  the  plaintiff 
were  required  to  pay  any  money  for  his  subscription  the  securities  held  in  con- 
nection therewith  should  be  first  applied  to  paying  the  money  so  disbursed,  the 
surplus,  if  any,  to  be  paid  to  the  defendants. 

Held,  that  reading  the  agreement  and  the  letter  together,  the  complete  indem- 
nity contained  in  the  former  was  not  cut  down  by  the  statements  in  the  plaintiffs 
letter,  and  that  a  complaint  setting  out  the  facts  aforesiiid  together  with  the 
fact  that  the  plaintiff  had  been  obliged  to  pay  his  subscription  owing  to  the 
default  of  the  defendants,  was  not  subject  to  demurrer.    McKenna  v.  Dunn,  650. 

Complaint  stating  breach  of  contract  to  pay  notes  —  allegation  of  failure  to 
pay  at  maturity —  presumption  of  non-payment. 
Dresser  v.  Mercantile  Trust  Co.,  891. 

Breach  of  warranty  as  to  performance  of  leased  cars  —  facts  showing  waiver 
of  warranty. 

See  Bailment.  1,  2, 

Execution  of  agreement  by  officers  of  banking  corporation  —  evidence  not 
showing  authority. 

See  Corporations,  12. 

Jurisdiction  of  Court  of  Claims  for  balance  due  on  contract  —  damages  for 
breach. 

See  Court,  1,  2. 

Action  for  breach  of  —  right  to  examine  plaintiff  to  discover  items  of  alleged 
damage. 

See  Deposition,  9. 

Agreement  not  to  bring  creditor's  suit  in  this  State  valid  —  public  policy. 
See  Equity,  8,  4. 

Independent  oral  agreement  varying  written  contract  —  evidence  of  coUatcod 
oral  agreement  to  repurchase  discredited, 
^e  BVIDKNCK,  1,  2, 
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Agreement  of  referee  and  stenographer  to  look  to  estate  for  fees. 
See  Executors  and  Administrators,  5,  6. 

Action  for  services  rendered  decedent  —  evidence  of  payment  —  presumption 
on  receipt  of  payment  —  burden  of  proof. 

See  Executors  and  Administrators,  12,  18. 

Guaranty  of  performance  of  machine  excused  by  action  of  vendee. 
See  Guaranty  and  Suretyship. 

Validity  of  contract  made  by  committee  of  labor  union  postponing  eight-hour 
day. 

See  Injunction. 

Illegal  contract — action  on  insurance  policy  void  in  State  where  made  —  locus 
contractu. 

See  Insurance.  3-5. 

Indemnity  against    liability  for  personal  injuries  construed  —  expenses   of 
successful  defense . 

See  Insurance,  11. 

"When  insurance  policy  will  not  be  reformed. 
<Se^  Insurance,  12. 

Employment  with  option  to  renew  —  action  for  breach  of — implied  renewal  on 
same  terms. 

See  Master  and  Servant,  1.  2. 

Evidence  showing  hiring  by  the  week. 
See  Master  and  Servant,  3. 

Payment  —  consideration  for  extension  of  time  —  payment  of  interest  by  third 
person. 

See  MoRTaAQE,  2-6. 

Pavment  of  installments — withholding  of  engineer's  certificate  —  question  of 
fraud  for  jury  —  burden  of  proof. 

^  Municipal  Corporations,  8,  9. 

Auction  of  ferry  franchise,   city  of  New  York — defaulting  bidder  cannot 
recover  deposit. 

See  Municipal  Corporations,  18. 

Action  for  balance  due  on  building  contract  —  evidence  not  justifying  new 
trial. 

See  New  Trial. 

Partnership  agreement,  construction  of. 
See  Partnership. 

Sale  —  complaint  setting  forth  express  warranty  —  implied  warranty  by  manu- 
facturer —  latent  defect —  when  warranty  survives  acceptance. 
See  Pleading,  1-4. 

Action  on  building  contract  —  bill  of  particulars  of  counterclaim  alleging 
non-performance. 

See  Pleading,  9. 

To  sell  stock  of  merchandise  and  collect  claims  —  accounting  —  defenses  not 
alleging  payment  —  counterclaim  asking  reformation  of  instrument. 
See  Pleading,  16,  17. 

Express  contract  to   "fairly  share"  commissions  —  amendment  to  recover 
quantum  meruit. 

See  Practice,  6,  7. 

Breach  of  contract  to  carry  passengers  safely. 
See  Railroad,  3,  4. 

Oral  license  —  partial  performance  —  Statute  of  Frauds. 
See  Real  Property,  3. 

Contmct  of  sah;  rcfjuiring  foreign  legal  proceedings  not  enforced. 
See  SPixnac  Pkrfoumanck. 
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CONTRACT  —  Continiud. 
Action  for  breach  of —  venue  —  place  of  contnct. 
See  VfiNUB,  1,  8,  5. 

See  Guaranty  and  Surbttbhip. 

See  Insurance. 

See  Master  and  Servant. 

See  Sale. 

See  Statute  of  Frauds. 

See  Stipulation. 

For  sale  of  retil  property. 

See  Vendor  and  Purchaser. 

CONVEBSIOK. 

When  bill  of  particulars  granted. 

Mayer  v.  CamnunitoeaUh  Truit  Co,,  983.        ^ 

COPYBiaHT. 

See  Trade  Name. 

COAPO&ATIONa 

1.  Merger  of  tnut  companiee  having  epecial  ehariere  —  Banking  Law.  Bj  virtue 
of  section  163  of  the  Bankiofi:  Law,  providing  that  trust  companies  incorpo- 
rated under  special  laws  shall  possess  the  ))owers  of  trust  companies  incorpo- 
rated under  the  Banking  Law  and  shall  be  subject  to  the  provisions  of  that  law 
so  far  as  they  arc  not  inconsistent  with  the  special  charter,  the  Equitfible 
Trust  Company  of  New  York  and  the  Mercantile  T*rust  Company,  respectiveh 
incorporated  under  various  special  acts  and  possessing  similar  powers,  are 
entitled  to  merge  pursuant  to  the  provisions  of  sections  34  and  3b  of  the  Banking 
Law. 

The  Legislature,  under  the  power  to  repeal  or  amend  corporate  charters 
reserved  by  the  Constitution,  may  authorize  the  merger  of  corporations  if  then.* 
be  no  confiscation  of  their  property.     C<^  v.  EquitMe  Truat  Co,,  2G2. 

2.  Stime  —  rig?its  of  miiwnty  ittockJiolder&,  A  merger  which  results  in  the 
extinction  of  the  merged  corporation,  and  the  transfer  of  its  assets  to  the  otlitr 
corporation,  does  not  confiscate  its  property  or  deprive  it  of  vested  properly 
rights,  for  under  the  statute  a  stockholder  unwilling  to  assent  to  the  terms  of  (li< 
merger  agreement  may  obtain  the  value  of  his  stock  in  cash. 

A  stockholder  is  charged  with  knowledge  that  the  statute  gives  majority 
stockholders  the  right  to  elect  the  officers  of  the  corpor«tion,  to  dictate  its 
policy,  and  to  control  its  management,  and  if  the  nets  of  the  majority  do  not 
meet  with  his  approval  he  has  •  no  legal  ground  of  complaint,  unless  he  i-an 
show  acts  which  in  effect  amount  to  a  fraud  against  him  or  to  bad  faith  on  the 
part  of  the  majority.  A  court  of  equity  will  interfere  in  the  management 
of  a  corporation  at  the  solicitation  of  a  minority  stockholder  only  when  his  com- 
plaint is  based  upon  some  illegal  or  unauthorized  act  of  the  majority  to  his 
prejudice. 

When  it  appears  that  a  large  number  of  the  directors  and  oflScers  of  a  trust 
company  who  signed  an  agreement  to  merge  with  another  company  are  also 
directors  and  officers  in  the  latter,  there  is  such  an  intermingling  of  interest 
that  the  court  will  scrutinize  the  proposed  agreement  with  care  in  order  to 
ascertain  whether  it  be  fair  to  minority  stockholders;  but  the  mere  intermin- 
gUng  of  interest  does  not  of  itself  make  the  agreement  void  or  so  manifestly 
unjust  as  to  warrant  a  court  of  equity  in  interfering.    Id. 

3.  Sime  —  wlien  merger  ngreeinent  not  inequitable  —  temixn'ai'y  injur cOon  of 
merger  denied.  A  merger  agreement  providing  for  an  exchange  of  two  sliares  of 
stock  in  a  company  which  although  earning  twenty-five  per  cent  on  each  share, 
has  much  uncertainty  as  to  its  future  earning  power,  for  one  share  of  stock  in 
the  other  company  which  can  reasonably  be  expected  to  earn  forty -eight  per 
cent  on  each  share,  cannot  be  said  to  be  so  unconscionable  as  to  justify  a 
court  of  equity  in  interfering  at  the  suit  of  a  minority  stockholder,  especinlly 
when  the  agreement  has  been  approved  bv  a  large  majority  of  stockholders  and 
by  the  State  Superintendent  of  Banks.     Id. 

4.  Same  —  good  will.  On  such  merger  it  is  not  necessary  to  make  allowance  for 
the  good  will  of  thecompMnv  which  tninsfers  its  assets,  if,  in  case  of  dissolution, 
forced  or  voluutjiry,  it  would  add  nothing  to  the  assets  of  the  corporation.    Id. 
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5.  Same  —  righU  of  majority,  A  stoclLholder  holds  his  stock  subject  to  the 
execution  of  all  the  powers  conferred  by  law  upon  the  corporation,  and  he  must 
abide  by  the  decision  of  the  directors  or  stockholders,  as  the  case  may  be,  upon 
all  matters  which  the  law  commits  to  their  determination  and  control. 

A  cotirt  of  equity  will  not  interfere  with  a  proposed  merger  of  corporations 
authorized  by  a  large  majority  of  tho  stockholders  in  good  faith  and  in  acconl- 
ance  with  the  statute,  simply  because  some  of  the  minority  think  the  proposed 
agreement  is  unsatisfautoiy  or  unfair.    Id. 

6.  Sftfne  —  practice.  When  there  is  no  material  dispute  as  to  the  result  of  such 
proposed  merger  and  the  le^  questions  involved  can  be  passed  upon  as  well 
on  a  motion  for  an  injunction  pendente  lite  as  at  the  close  of  the  trial,  the 
determination  of  the  questions  need  not  be  deferred.     Id. 

7.  Public  service  corporations — application  by  Attorney-  General  for  leaf>e  to  me  — 
discretion  of  court.  The  granting  of  an  application  by  the  Attorney- General, 
made  under  section  .17d8  of  the  Code  of  Civil  Procedure,  for  leave  to  sue  to  annul 
the  charter  of  a  corporation,  rests  in  the  sound  discretion  of  the  court.  It  is  not 
given  as  a  matter  of  right,  but  depends  upon  whether  public  Interests  require 
the  action  to  be  brought.    Matter  of  Attorney- General,  401. 

8.  Same  —  consolidation  of  gas  coinpanies  not  obnoxious  to  statutes  prohibiting 
monopolies.  The  organization  of  the  Consolidated  G^  Company  of  New  York 
by  the  consolidation  of  six  other  companies  effected  under  the  provisions  of 
chapter  867  of  the  Laws  of  1884,  and  its  subsequent  purchase  of  stock  of  other 
gas  and  electric  companies  under  the  authority  of  section  40  of  the  Stock  Corpo- 
ration Law,  did  not  offend  the  provisions  of  section  7  of  the  Stock  Corporation 
Law  and  the  so-called  Anti-Monopoly  Acts,  providing  that  no  corporations  shall 
combine  with  other  corporations  or  persons  to  create  a  monopoly  or  the  unlawful 
restraint  of  trade  or  for  the  prevention  of  competition  in  any  necessary  of  life. 

This,  because  although  the  power  to  purchase  stock  of  other  corporations  con- 
ferred by  section  40  of  the  Stock  Corporation  Law  must  be  exercised  so  as  not  to 
contravene  the  statutes  against  monopolies,  the  consolidation  of  public  lighting 
companies,  even  if  effected  for  the  purpose  of  preventing  competition,  does  not 
create  a  monopoly  within  the  meaning  of  the  statute,  for  no  exclusive  right  is 
thereby  attained,  nor  can  the  price  of  gas  or  electricity  be  arbitrarily  fixed  by 
the  corporation,  both  of  these  matters  bdng  within  the  control  of  the  Legislature 
which  may  fix  the  maximum  rate  and  compel  the  production  and  sale  of  gas  to 
consumers.    Id. 

9.  Same  —  v>?ien  no  illegal  exercise  of  franchise.  The  purchase  of  stock  for  the 
purpose  of  preventing  competition  is  not  of  itself  illegal,  unless  it  results  in  the 
creation  of  such  monopoly  as  limits  the  supply  and  enhances  the  cost  of  the 
commodity  dealt  in.    Id. 

10.  Same — expiration  of  francfiise  of  consolidated  companies.  Although  the 
franchises  granted  by  the  municipal  authorities  to  the  companies  which  consoli- 
dated to  form  the  Consolidated  Gas  Company  of  New  York  were  limited  as  to 
the  time  within  which  pipes  could  be  laid  in  public  streets,  and  although  said 
time  has  expired  without  being  extended  by  the  local  authorities,  the  fact  that  the 
Consolidated  Company  continues  to  open  streets  and  to  maintain  pipes  already 
placed  therein  without  the  consent  of  the  municipal  authorities  is  not  an  exercise 
of  franchises  not  conferred  upon  it  by  law  within  the  meaning  of  section  1798 
of  the  Code  of  Civil  Procedure,  said  acts  being  matters  for  the  consideration  of 
the  municipal  authorities  and  of  no  concern  to  the  State.    Id. 

11.  Sams  —  benefit  to  public  considered.  On  an  application  by  the  Attorney 
General  for  leave  to  bring  an  action  to  annul  the  charter  of  a  gas  company,  the 
court  will  consider  the  fact  that  no  injury  is  shown  to  have  been  done  fo  the 
people  of  the  State  at  large  or  to  consumers  supplied  by  said  company,  and  that 
no  public  purpose  would  be  served  by  such  action  while  serious  results  might 
flow  from  depriving  the  inhabitants  of  a  city  of  gas  and  electricity  for  lighting 
purposes,  even  for  a  limited  period.    Id. 

12.  Gontrrict  —  autJiority  of  officers  —  estoppel.  Action  to  recover  damages  for 
breach  of  contract.     Evidence  examined  and  held. 

That  it  was  insufficient  to  show  that  the  board  of  directors  of  the  defendant 
banking  corporation  authorized  the  execution  of  the  contract  bv  the  terms  of 
which  the  defendant  was  given  the  exclusive  right  to  sell  the  bonds  and  stock  of 
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the  United  States  Ship  Building  Company  owned  by  the  plaintiff  and  guarantee 

the  sale  of  such  securities  on  or  before  a  specified  date  and  at  specified  prices; 

That  plaintiff  was  not  justified  in  assuming  that  the  execution  of  an  agreement 
so  foreign  to  the  business  of  the  defendant  and  of  such  an  extraordinary 
nature  was  within  the  general  authority  of  the  officers  executing  it; 

That  the  presumption  of  authority  arising  from  the  use  of  the  corporate  seal 
was  rebuttsd  by  the  evidence; 

That  the  officers  of  the  company  having  withheld  from  the  defendant  knowl- 
edge of  the  execution  of  the  contract,  whatever  benefit  it  received  from  it  was 
unconscious  or  involuntarv  and  did  not  estop  it  from  repudiating  the  agreement. 
Oauae  v.  Commonwealth  Tnui  Co.,  438. 

18.  Action  by  Attorney- General  againut  directors  under  sections  1781  atid  1782  of 
tJu  Code  of  Civil  Procedure.  Sections  1781  and  1782  of  the  Code  of  Civil  Procedure, 
allowing  an  action  to  be  brought  by  the  Attorney-General  on  behalf  of  the  People, 
or  in  certain  cases  by  a  creditor,  trustee,  etc.,  against  the  directors  of  a  corporation 
for  misconduct,  do  not  confer  upon  the  parties  enumerated  in  the  latter  section 
any  new  cause  of  action,  except  with  respect  to  the  removal  or  suspension  of 
directors,  but  merely  authorize  the  enforcement  by  the  individuals  named  of 
causes  of  action  which  have  accrued  to  the  corporation  and  which  might  be 
enforced  by  it  or  its  receiver,  or  by  a  stockholcler  in  behalf  of  himself  and 
all  other  stockholders  in  the  right  of  the  corporation.  People  v.  Equitable  Lije 
Assurance  Society,  714. 

14.  Pleading -^joinder  of  actions,  legal  and  e^itaUe.  Where  the  complaint  in 
an  action  brought  by  the  Attorney -General  m  the  name  of  the  People  under 
sections  1781  and  1782  of  the  Code  of  Civil  Procedure  against  the  directors  of 
a  corporation  to  require  them  to  account  for  their  official  conduct  and  repay 
property  of  the  corporation  converted  or  lost  from  neglect  of  duty,  etc., 
embraces  manv  separate  causes  of  action,  some  equitable  and  some  legal,  in  one 
or  more  of  which  some  of  the  parties  defendant  are  not  interested,  the  causes 
have  been  improperly  united,  and  a  demurrer  to  the  complaint  upon  that  ground 
will  be  sustained. 

A  demurrer  for  such  misjoinder  will  be  sustained  whether  or  no  the  various 
causes  of  action  be  well  pleaded,  if  there  be  an  attempt  to  set  forth  causes  of 
action  which  cannot  be  joined. 

The  rules  of  pleading  are  prescribed  by  the  Code  of  Civil  Procedure,  and  no 
distinction  is  made  between  actions  at  law  and  suits  in  equity  as  to  the  joinder 
of  causes. 

The  causes  of  action  in  favor  of  a  corporation  enumerated  in  section  1781  of 
the  Code  of  Civil  Procedure  are  not  excluded  from  the  operation  of  section 
484,  which  prescribes  what  causes  of  action  may  be  joined.     Id. 

1 5.  Proper  parties  defendant — demur^'er  —  complain  t.  A  cause  of  action  against 
the  directors  of  a  corporation  brought  under  section  1781  of  the  Code  of  Civil 
Procedure  cannot  be  united  with  a  cause  of  action  against  their  predecess(»^ 
or  successors  in  office,  unless  the  acts  complained  of  were  done  pursuant  to  a 
scheme  or  conspiracy,  or  there  be  allegations  connecting  the  acts  of  one  set  of 
directors  with  those  of  their  predecessors  or  successors. 

Separate  and  disconnected  acts  of  malfeasance  or  nonfeasance  by  successiTe 
boards  of  directors  of  a  corporation  cannot  be  said  to  arise  out  of  the  same 
transaction  or  transactions  connected  with  the  same  subject  of  action  within 
the  meaning  of  subdivision  9  of  section  484  of  the  Code  of  Civil  Procedure, 
and  hence  causes  of  action  based  thereon  cannot  be  joined. 

Causes  of  action  against  directors  of  a  corporation  for  malfeasance  or  non- 
feasance whether  in  law  or  in  equity  must  affect  all  of  the  defendants  in  order  to 
be  joined,  although  it  is  not  essential  in  equity  that  all  the  defendants  are 
affected  alike,  and  where  such  causes  are  misjoined,  those  affected  by  all  the 
causes  as  well  as  those  affected  by  one  or  more  only,  may  demur  on  the  ground  of 
misjoinder.     Id. 

16.  Contribution.  In  an  action  against  trustees  for  an  accounting  all  are  neces- 
sary parties  if  a  right  of  contribution  exists;  not  so,  however,  where  the  action  is 
at  law  for  then  there  is  no  right  to  contribution.  Moreover,  even  if  such  suits  be 
in  equity  and  some  of  the  defendants  be  innocent  of  wrongdoing  and  yet  liable 
to  account  with  others  guilty  of  wrongdoing  there  can  be  no  contxibution  as 
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between  those  wlio  neither  participated  in  the  same  acts  nor  served  on  the  board 

of  directors  at  the  same  time.    Id, 

17.  Liability  of  directors.  Each  director  of  a  corporation  is  liable  only  for  his 
own  acts  or  omissions.  One  director  is  not  liable  for  the  acts  or  omissions  of 
another  unless  he  participated  therein  to  the  injury  of  the  corporation,  or  had 
some  knowledge  by  which  in  the  exercise  of  reasonable  care  he  could  have  pre- 
vented the  loss,  or  unless  he  connived  at  it  or  failed  to  perform  his  duty  of  exer- 
cising the  authority  he  possessed  to  prevent  loss  which  could  in  the  exercise  of 
reasonable  care  and  skill  have  been  foreseen  and  guarded  against.    Id, 

18.  Same  —  error  of  jtuig^nent.  Nor  are  directors  liable  for  mere  errors  of  Judg- 
ment where  they  act  without  corrupt  intent  and  in  good  faith  and  are  fairly 
competent  to  discharge  the  duties  of  the  position,  unless  the  acts  be  unlawful  or 
ultra  tires.     Id, 

19.  Complaint  —  negligence  —  nonfeasance.  Where  allegations  of  negligence 
charged  against  a  director  are  in  the  alternative  to  the  effect  that  somcthmg  was 
done  or  omitted,  the  defendant  on  demurrer  is  entitled  to  have  the  pleading  con- 
strued as  charging  merely  an  omission  of  duty  and  not  the  commissi^  of  an 

'  affirmative  act. 

A  complaint  which  merely  charges  negligence,  whether  of  omission  or  com- 
mission, without  alleging  the  facts,  states  merely  a  legal  conclusion  not  admit- 
ted by  demurrer. 

In  an  action  against  directors  of  a  corporation  for  negligently  wasting  the  prop- 
ertv  of  the  corporation  brouj^ht  under  section  1781  of  the  Code  of  Civil  Pro- 
cedure, the  plaintiff  must  allege  the  fuels  constituting  negligence  or  miscon- 
duct, misfeasance  or  malfeasance  the  same  as  if  the  action  had  been  brought 
by  the  corporation  itself. 

It  was  not  the  intention  of  the  Legislature  in  enacting  sections  1781  and  1782 
of  the  Code  of  Civil  Procedure  to  require  directors  of  a  corporation  to  account  as 
in  cases  of  trustees  of  express  trusts  and  more  must  be  alleged  than  the  mere 
fact  that  the  defendant  was  a  director.    Id, 

20.  Slims  —  insufficient  allegations.  Thus,  where  a  defendant  js  sued  solely  for 
acts  of  omission  as  a  director  and  it  is  not  alleged  that  he  received  any  property 
of  the  corporation  for  which  he  failed  to  account,  or  voted  in  favor  oi  any 
unlawful  disposition  of  corporate  property  or  fraudulently  connived  thereat, 
or  was  guilty  of  any  breach  of  trust,  and  he  is  not  charged  with  having  prof- 
ited directly  or  indirectly  by  any  of  the  acts  of  other  defendants  vested  with 
executive  functions,  and  it  is  not  charged  that  he  was  guilty  of  negligence  in 
failing  to  insist  upon  the  adoption  of  appropriate  by-laws  to  safeguard  the 
corporation,  or  in  votin^^  for  officers  or  approving  the  appointment  of  employees 
or  in  voting  for  or  refraining  from  vi 'ting  against  any  specific  action  of  the  direct- 
ors, or  that  he  had  any  knowledge  or  reason  to  suspect  misconduct  of  members 
of  executive  committees  or  other  officers  or  employees  of  the  corporation,  or  that 
he  has  failed  to  take  part  in  the  proceedings  at  any  meetings  of  the  directors  at 
which  he  should  liave  attended,  or  has  been  guilty  of  anything  more  than  an 
honest  error  of  judgment,  the  complaint  fails  to  state  a  cause  of  action  against 
him.    Id, 

21.  Instructions  on  other  points.  Although  where  a  demurrer  is  well  taken  on 
one  ground  the  court  will  make  its  decision  upon  that  ground  without  express- 
ing an  opinion  as  to  whether  other  grounds  are  tenable,  yet  where  the  other 
grounds  have  been  discussed  and  exhaustively  presented  and  may  again  arise 
under  now  p'eadings  served  on  the  severance  of  the  action,  the  court  may  express 
its  views  as  to  the  same. 

In  the  case  at  bar  the  court  makes  the  following  statements: 
A  corporation  may  sue  one  or  more  directors  in  equity  for  an  accounting  with 
respect  to  property  of  the  corporation  which  has  actually  come  into  liis  or 
their  liands,  or  for  fraudulent  breach  of  trust  in  the  management  of  the  corpo- 
ration or  its  property  and  for  the  recovery  of  the  value  of  property  lost  and 
incidental  damages. 

So,  too.  it  has  an  action  at  law  against  one  or  more  directors  for  damnges  sus- 
tained by  the  corporation  in  consequence  of  his  or  their  wronj^ful,  negligent 
oflBUaal  acu  of  misfeasance  or  nonf eaaance.    Id, 
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22.  Complaint  —  migfoinder  —  iaa  and  equity.  But  a  suit  in  equity  may  not  be 
joiued  with  an  action  at  law  against  the  same  directors.    Id. 

23.  Statute  of  LimitcUions.  Where  there  are  concurrent  remedies  at  law  and 
in  equity  against  directors  of  a  corporation,  equity  applies  the  Statute  al 
Limitations  which  governs  at  law.    Id. 

34.  Legal  itsuen  triable  before  jury.  Where  a  corporation  fails  to  enforce 
causes  of  action  against  its  directors,  a  stockholder  may  do  so,  but  must  sue  iu 
equity  and  mav  enforce  the  causes  of  action  whether  legal  or  equitable,  though 
the  defendant  is  entitled  to  have  the  legal  issues  settled  for  trial  by  jury. 

.\n  action  by  the  Attorney -General  in  tUe  name  of  the  People  brought  pursu- 
ant to  sections  1781  and  1782  of  the  Code  of  Civil  Procedure  for  the  removn! 
or  suspension  of  a  director  must  be  brought  in  equity  and  such  action  may  be 
joined  with  one  against  the  same  director  or  directors  for  an  accounting.    Id. 

25.  Accounting — damages.  Prior  to  the  amendment  made  by  chapter  157  of 
the  Laws  of  1907,  directors  of  a  corponuion  cotild  not  be  sued  under  section  1781 
of  the  Code  of  Civil  Procedure  for  a  neglect  or  failure  to  perform  duties,  and, 
henoe,  a  suit  brought  under  said  section  prior  to  the  amendment  is  in  equity  for 
an  accounting  and  cannot  include  damages  ae  such  caused  by  the  defendiant's 
neglect  of  duty.    Id. 

Action  against  directors  for  publishing  false  reports  induciog  purchase  of 
stoclL  —  damages. 

See  Banking,  1,  2. 

When  receivership  of  bank  not  justified. 
See  Banking,  3-6. 

Oral  promise  by  officers  to  answer  for  default  of  contractor  void. 
See  Contract,  12. 

Sale  of  stock  —  fraudulent  representation  as  to  condition  of  corporation. 
See  Fkaud.  4-6. 

Insurance  corporations  —  limitations  on  investment  —  right  to  vote  on  stock  of 
trust  company  —  rights  upon  merger  —  stockholders'  action. 
See  li^suRANCE,  6,  7. 

Statute  of  Limitations  —  when  available  to  foreign  corporation. 
See  Limitation  of  Action. 

Attachment  against  foreign  corporation  ^  sufllciency  of  affidavits. 
See  3I0TION  AND  Order. 

Advertisinc  to  practice  medicine  —  penalty. 
See  Physicians,  1,  2. 

Waste  — action  by  stockholder  against  reorganization  committee  —  proper 
parties  defendant. 

See  Pleading,  18,  19. 

When  president  of  corporation  properly  joined  as  defendant  with  corporation. 
See  Trade  Name,  4. 

CORPSE. 

Right  of  relatives  to  disinter. 
See  Cemetery. 

COBKXTPT  PRACTICES. 

Bribery — secret  commissions  paid  to  bujing  agent — seller  cannot  recover 
purchase  price. 

See  Sale,  1-6. 

COSTS. 

1.  Ditbureeinents  for  stenograpJier^s  minutes  ordered  during  trial  —  when  taxnbU 
on  apjieal.  Disbursements  paid  for  noi)ies  of  stenographer's  minutes  of  a  tri-ii 
procured  for  the  purpose  of  preparing  amendments  to  the  case  on  appeal  mav 
be  taxed,  although  they  were  ordered  and  useii  during  the  progress  of  the  trial. 

But  the  cost  of  a  transcript  of  the  minutes  of  the  summing  up  is  not  taxable, 
ns  they  are  not  a  proper  part  of  the  case  on  appeal;  nor  are  sums  paid  in 
excess  of  the  statutory  rate  of  ten  cents  a  foho  to  procure  expedition  in  oider 
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that  the  minutes  might  be  used  durlDg  the  trial  taxable  as  disbursements  on 

appeal.    Pratt  ▼.  Clark,  248. 

2.  Practice  —  additional  eeeurityfor  eatts.  The  right  to  additional  security  for 
costs  l<«  purely  a  creation  of  the  statute,  and  that  right  must  be  found  in  section 
S27d  of  the  (jode  of  Civil  Procedure  or  it  does  not  exist. 

As  said  section  does  not  in  express  terms  entitle  a  part3r  to  further  or  additional 
security  when  additional  security  has  once  been  given,  there  is  no  right 
thereto. 

In  any  event,  where  a  non-resident  plaintiff  has  once  given  both  security  and 
additional  security,  and  appeals  from  a  judgment  dismissing  the  complaint 
without  giving  security  to  stay  execution,  and  there  is  nothing  to  show  that 
he  is  pecuniimly  unable  to  pay  the  judgment  or  any  further  judgment  the 
defendant  may  obtain,  the  latter  is  not  entitled  to  further  additional  security, 
for  he  may  proceed  in  the  regular  way  to  collect  his  judgment.  Sehroeder  v. 
Bige,  258. 

8.  DiicontiniMnce  of  action  contesting  wiU — when  extra  allowance  to  defendant 
not  authorized.  Where  after  issue  joined  but  before  notice  of  trial  the  plaintiff 
moves  to  discontinue  an  action  brought  to  declare  a  devise  to  a  religious  corpo- 
ration invalid  on  the  ground  that  the  defendant  received  more  than  half  of  the 
estate  contrary  to  the  provisions  of  chapter  860  of  the  Laws  of  1860,  the  discon- 
tinucnce  should  not  be  conditioned  upon  the  payment  of  an  additional  allowance 
to  the  defendant,  but  should  require  the  payment  of  taxable  costs  onlv. 

As  no  interest  of  the  defendant  was  changed  by  the  discontinuance  of  the  action, 
plaintiff  had  an  absolute  right  to  discontinue  on  the  payment  of  taxable  costs 
and  the  court  had  no  discretion  to  impose  other  terms.  Sehleget  v.  Roman 
Catholic  Church  of  the  Moat  Holy  Trinity,  502. 

4.  Practice  —  security  for  costs  by  non-resident  plaintiff —  dismissal  cf  complaint 
—  additional  security.  The  right  to  require  a  non-resident  plaintiff  to  f^ve 
additional  security  for  costs  is  purely  a  creation  of  the  statute,  and  the  right 
thereto  must  be  found  in  section  3276  of  the  Code  of  Civil  Procedure,  which  is 
the  only  statute  applicable. 

When  pending  a  motion  to  compel  a  non-resident  plaintiff  to  ^ive  security 
for  costs,  but  before  the  making  of  an  order  to  that  effect,  the  plaintiff  gives 
such  security,  which  is  retained  by  the  defendant  without  abandoning  the 
motion,  the  security  should  be  considered  as  given  in  pursuance  to  the  order 
thereafter  entered. 

Where,  after  the  giving  of  security,  judgment  dismissing  the  complaint 
is  entered,  with  costs,  the  defendant  is  not  entitled  to  additional  securitv,  for  in 
effect  it  would  be  security  for  the  payment  of  ftie  judgment  which  is  not 
authorized  by  statute.     Banes  v.  Bainey,  588. 

Liability  of  administrator  —  fees  of  stenographer  and  referee. 

&e  EXBOUTOBS  AND  ADMINISTRATORS,  4-7. 

On  amendment  of  complaint  after  reversal  of  judgment  against  executors. 
See  Practice,  2. 

Gonditions  upon  opening  judgment  by  default. 
See  Practice,  5. 

OOUNTEBOLAIM 

See  Pleading. 

ootxaT. 

1.  Claims -jurisdiction  —  hcdanee  due  on  contract.  Since  section  264  of  the 
Code  of  Civil  Procedure  provides  that  the  Court  of  Claims  has  no  jurisdiction  of 
claims  submitted  by  law  to  any  other  tribunal  for  audit  or  determination,  a 
claim  against  the  State  for  a  balance  unpaid  for  work  performed  under  a  specific 
contract  is  properly  dismissed,  for  such  a  claim  must  be  audited  under  the  State 
Finance  Law  which  provides  that  the  Comptroller  shall  "keep,  audit  and  state 
all  accounts  in  which  the  State  is  interested  "  and  '*  examine,  audit  and  liquidate 
the  claims  or  all  persons  against  the  State  where  payment  thereof  out  of  the  treas 
Tury  Is  provided  for  by  law.'*    Qtiayle  v.  StaU  of  New  York,  81. 
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2.  Same — damages  for  breach  of  contract.  A  special  act  is  not  required  to  gire 
the  Court  of  Claims  jurisdiction  of  a  claim  for  damages oonsisting  in  loss  of  profit 
resulting  from  the  refusal  of  the  State  to  perform  a  contract  lawfully  made.   id. 

8.  Permit  to  remove  building — peremptory  order  not  authorieed.  .The  court  is 
without  power  to  make  a  peremptory  order  requiring  a  borough  president  in 
the  city  of  New  York  to  permit  the  moving  of  a  building  along  and  across  public 
highways,  when  the  application  is  not  made  in  an  action  or  recognized  form 
of  special  proceeding,  but  merely  upon  affidayits.    People  ex  rel,  Brennan  ▼. 

4.  Jurisdiction  of  City  Court  of  Pmghkeepeie  —  bastardy  proceedinge.  The  city 
Judge  of  the  city  of  Poughkeepsie  has  no  Jurisdiction  of  bastardy  proceedings 
where  the  complaioant  and  the  defendant  reside  in  the  town  of  Poughkeepne 
but  not  in  the  city  of  that  name,  and  the  defendant  was  not  arrested  or  served 
with  process  within  the  city. 

The  Jurisdiction  of  such  local  court  is  limited  to  causes  of  action  arising  within 
the  territorial  limits  of  the  tribunal,  or  to  cases  in  which  the  parties  proceeded 
against  reside  within  or  are  served  with  process  within  the  local  Jurisdiction. 
People  V.  Daky,  562. 

5.  Municipal  Court,  dty  of  Keio  York— issuance  of  summons — jurisdiction — 
mandamus.  The  clerk  of  the  Municipal  Court  of  the  city  of  New  York  is  with- 
out authority  to  refuse  to  issue  a  summons  after  tender  of  his  fees  because  the 
applicant  refuses  to  inform  him  as  to  his  place  of  residence  or  that  of  the  defendant. 

The  act  of  said  clerk  in  issuing  a  summons  is  purely  ministerial,  not  Judicial, 
and  he  may  be  compelled  to  do  so  by  mandamus.  Matter  of  North  American 
Mercantile  Agency  Co,,  667. 

6.  Proper  district.  By  virtue  of  section  25  of  the  Municipal  Court  Act  an 
action,  although  not  brought  in  the  proper  district,  may  nevertheless  be  tried 
unless  the  defendant  upon  loinder  of  issue  demands  its  removal  to  the  proper 
district,  and  hence  a  plainttl  is  entitled  to  a  summons  whether  or  no  the  venue 
be  properly  laid.    LL 

Special  Term  —  power  to  stay  proceedings. 
See  Appeal,  8. 

County  Court — review  of  discretion  in  imposing  terms  on  amendment. 
See  Appeal,  7. 

Appellate  Division— power  to  grant  relief  under  general  prayer  —  practloeL 
See  Appeal,  9.        ^ 

Duty  to  permit  amendment  to  conform  to  proof. 
See  Contract,  5. 

Judicial  notice  of  panic. 
See  Evidence,  5. 

Judicial  notice  of  municipal  ordinances. 
See  Evidence,  6. 

Discretion  in  permitting  withdrawal  of  demurrer. 
See  JuDGSfENT,  8. 

Power  to  grant  relief  under  general  prayer. 
SeeJvRY,  2. 

Supreme  Court  —  Jurisdiction  to  revoke  theatrical  license  —  writ  of  prohibition. 
See  Municipal  Ck)BPORATioN8,  15-17. 

Defective  agreement  to  arbitrate  gives  no  Jurisdiction. 
See  Municipal  Corporations,  21. 

Discretion  in  limiting  cross-examination. 

See  Negligence,  80. 
Power  to  change  venue  although  no  demand  made. 

See  Venue,  4. 

See  Appeal. 
SeeTBiAij. 
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1.  Lareerw  by  taking  MUfiih  —  notice  of  priwtte  ownerMp.  Shellfish  planted 
under  public  waters  where  they  do  not  grow  naturally,  and  where  they  cannot 
lose  their  identity  by  becoming  mixed  ^th  those  local  to  the  place,  are  a  sub- 
ject of  conversion  and  larceny.  But  to  constitute  larceny  the  person  taking 
them  must  have  notice  of  their  private  ownership. 

A  defendant  is  chargeable  with  such  notice  when  the  bed  is  inclosed  by  stakes 
or  otherwise.    Poaple  v.  Morrison,  10. 

3.  Municipal  corporation — potoer  to  leoMC  oyster  heds  in  Jamaica  bay.  The 
authority  of  the  supervisor  and  Justice  of  the  peace  of  the  town  of  Flatlands 
to  eive  exclusive  leases  to  the  inhabitants  of  said  town  for  planting  shellfish 
in  the  waters  of  Jamaica  bay  except  in  natural  beds,  as  conferred  by  chapter 
784  of  the  Laws  of  1868,  passed  to  the  city  of  New  York  when  the  town  was 
incorporated  therein.  Id, 

8.  JSkidenee — existence  of  lease  immaterial  in  prosecution  for  larceny.  Although 
the  prosecutor  is  permitted  to  give  oral  testimony  that  he  had  such  lease, 
InstMd  of  producing  the  written  instrument,  the  error  is  harmless,  for  the 
larceny  does  not  depend  upon  the  existence  of  the  lease,  it  being  unlawful  in 
any  event  knowingly  to  take  the  prosecutor's  clams. 

For  the  same  reason  it  is  not  error  to  exclude  Colonial  patents  offered  by  the 
defendant  to  show  that  the  title  to  the  lands  in  question  was  in  the  town. 

Neitiier  is  it  material  that  a  lease  from  the  State  was  void  because  of  lack  of 
Jurisdiction  in  the  officers  granting  the  same,  the  question  of  larceny  not 
depending  on  a  lease.    Id. 

4.  Labor  Law — employment  of  minor — liability  of  euperiniendent  for  acts  of 
subordinates.  The  superintendent  of  a  factory  in  charge  of  and  responsible  for 
its  condition  is  liable  for  the  employment  of  a  child  bv  a  subordinate  contrary  to 
section  70  of  the  Labor  Law,  declaring  that  no  child  between  the  ages  of  four- 
teen and  sixteen  years  shall  be  "employed,  permitted  or  suffered  to  work" 
unless  an  employment  certificate  shall  have  been  filed  in  the  oflAce  of  the  emplover, 
even  though  he  directed  his  subordinates  to  comply  with  the  law  and  the  child 
was  employed  without  his  knowledge  or  consent.    Bsople  v.  Ibylor,  484. 

Theatrical  exhibition  on  Sunday— Jurisdiction  of  Supreme  Court  to  revoke 
license  —  right  of  prohibition. 

See  MuNiciPAii  Corpobatiokb,  15-17. 

Bribery  —  secret  commissions  paid  to  buying  agent 
See  Sale,  1-6. 

[For  tables  containing  all  sections  of  the  Penal  and  Criminal  Codes  cited  and 
.  construed  in  this  volume,  see  ante,  p.  Iviil.] 

DA3CAOE& 

Negligence — allegations  of  ir^uries  not  covering  appendicitis  —  evidence  of  special 
damage.  Evidence  that  the  plaintiff  was  operate  upon  for  appiendicitis  four 
weeks  after  an  accident  is  inadmissible  under  an  allegation  that  plaintiff  was 
hurt,  bruised  and  injured  **  in  his  back,  head  and  side,  causine  him  to  be  made 
sick,  sore  and  lame,  and  be  pemianendy  disabled/'  when  it  is  not  shown  that 
the  appendicitis  was  the  necessary  and  direct  result  of  the  injury. 

Special  damages  not  necessarily  and  directly  resulting  from  an  injury  cannot 
be  recovered  unless  specially  pleaded.    Johnson  v.  City  of  Troy,  S9. 

,  Examination  of  plaintiff  to  discover  items  of  alleged  damage. 
See  Deposition,  9. 

In  condemnation  proceedings. 
See  Eminent  Domaik. 

Equity —  rescission  for  fraud— amount  restored. 
See  Fraud,  8. 

Sale— Fraudulent  representation  as  to  value  —  when  damages  question  for 
court. 

See  Fraud,  6. 

Action  on  indemnity  insurance — expense  of  successful  defense  to  prior  action. 
See  Insubancb,  11. 
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Depreciation  in  subject-matier  pending  appeal —  liability  for  value. 

6ee  JCDOKENT,  1. 

Rights  of  contractors  on  foreclosure  of  sub-contractor's  lien  against  owner. 
See  LiiCM.  6. 

For  permanent  injury  to  knee. 
See  Negligence,  29. 

General  allegations  of  injury  —  proof  admissible  thereunder. 
See  Negligence,  82. 

Bill  of  particulars  as  to  alleged  personal  injuries. 
See  Pleading,  8. 

Bill  of  particulars  as  to  alleged  damages  upon  breach  of  trust  to  bold 
copyright. 

See  Pleading,  24. 

DEBTOR  AND  CBEDITOB. 

Fraudulent  transfer  of  pereonal  property  —  auignee  not  chargeable  tcith  rental 
fxUue.  A  decree  setting  aside  transfers  of  personal  property  of  a  kind  which  is 
not  ordinarily  let  or  hired,  made  by  a  husband  to  his  wife  in  fraud  of  creditors, 
flliould  not  charge  the  assignee  with  the  value  of  the  use  and  enjoyment  of  the 
property  from' the  time  of  the  commencement  of  the  action. 

Aa  to  the  property  which  the  assignee  can  redeliver  she  is  chargeable  only  fat 
depreciation  caused  by  use  or  otherwise,  while  she  is  chargeable  with  the  value  of 
property  which  she  may  have  disposed  of  or  cannot  redeliver.  Ho  mer  v. 
Tiffany,  287. 

Property  of  non-resident  debtor  decedent  —  when  exempt  from  transfer  tax. 
See  Tax,  2. 
See  Bankruftct. 

DECEDENT. 

Right  of  relatives  to  disinter  body. 
See  Cbmbtbrt. 

DEED. 

See  Vendor  and  Purchasbb. 

DEPAXTLT. 

Motion  to  open  denied  for  laches. 
See  Practice,  12. 

DEFEND  Airr. 

See  Party. 

DEFINITION. 

See  Words  and  P&rasbs. 

DEKUBBEB. 

See  Pleading. 

DEPOSITION. 

1.  Negligence—  right  to  examine  secretary  of  railroad  brfore  trial  as  to  fUneas  of 
engineer.  The  plaintiff,  a  railroad  employee,  in  an  action  to  recover  for  injuries 
caused  by  the  collision  of  two  trains,  obtained  an  order  permitting  the  exam- 
ination of  the  secretary  of  the  defendant  railroad  and  requiring  the  produc- 
tion of  all  books  imd  papers  relating  to  the  carelessness  of  one  of  the  engineers 
upon  two  specified  occasions,  and  all  of  his  nejB^ligent  acts  previous  to  the  acci- 
dent in  question.  The  affidavit  upon  which  it  was  granted  did  not  show  what 
books  were  required  or  that  they  were  in  the  control  of  the  secretary,  and  did 
not  allege  that  his  examination  would  disclose  any  fact  material  to  the  Issue. 
It  appeared  that  the  plaintiff  had  been  twice  refused  a  discovery  of  the  books 
of  the  defendant,  and  that  the  examination  was  only  desired  to  obtain  the 
benefit  of  the  inspection  thereby  afforded. 

Held,  that  the  motion  for  the  examination  of  the  secretary  should  have  been 
denied.    Ryan  v.  New  York  Central  d  H.  R  R  R.  Co.,  34. 

2.  Discovery — distinction  between  examination  of  witness  and  discovery  <f  hociks^ 
The  production  and  inspection  of  books  under  subdivision  7  of  section  87^  of  the 
Code  of  Civil  Procedure,  which  provides  for  the  examination  of  witnesBcs 
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before  trial,  is  not  intended  to  take  the  place  of  a  discovery  and  inspection 
under  sections  803  to  809  but  is  designed  to  obviate  the  necessity  for  a 
subpcsna  duces  tecum.  ■  The  two  remedies  are  distinct.  The  production  of  the 
books  is  incidental  to  th^  examination  of  the  witness,  and  if  no  ground  is 
shown  for  the  examination,  their  production  is  unnecesary.    Id, 

8.  Meamifiaiion  of  defendant  to  frame  complaint.  To  justif^r  an  order  for  the 
examination  of  a  party  before  the  service  of  the  complamt,  it  is  essential  that  the 
facts  which  appear  in  the  moving  affidavits  show  that  the  plaintiff  has  a  cause  of 
action  and  that  the  examination  of  the  adverse  party  is  necessary  to  enable  the 
plaintiff  to  prepare  the  complaint.  A  mere  conclusion  alleged  on  information 
and  belief  without  stating  the  sources  of  the  information  or  the  grounds  of  the 
belief  is  insufficient  to  establish  a  cause  of  action.  Mitchell  v.  Central  Mines 
Development  Co,,  Limited,  825. 

4.  Same  —  moving  affidavit  insufficient.  Thus  an  affidavit  on  a  motion  seeking 
an  examination  of  the  defendant  before  trial  in  order  to  frame  the  complaint  is 
an  action  seeking  the  cancellation  of  an  allotment  of  stock  which  merely  alleges 
upon  information  and  belief  that  the  statements  and  representations  by  which 
the  plaintiff  was  induced  to  request  the  allotment  have  not  been  kept  and  per- 
formed by  the  defendant,  but  have  been  violated,  etc.,  is  insufficient,  being  a 
mere  conclusion  upon  information  and  belief  without  stating  the  sources  of  the 
information  or  the  grounds  of  the  belief.    Id. 

5.  Examination  of  foreign  witnesses  on  interrogatories  —  examination.  When  a 
commission  to  examine  foreign  witnesses  on  interrogatories  has  been  returned 
duly  executed  pending  an  appeal  from  the  order  allowing  it,  which  appeal  is 
based  upon  the  ground  that  the  defendant  being  an  executrix  of  the  decedent 
against  whom  the  claim  was  presented,  should  have  been  allowed  to  cross- 
examine  the  witnesses  orally,  they  being  hostile,  the  order  should  be  affirmed; 
with  leave  to  the  defendant  to  issue  a  new  commission  for  an  oral  cross- 
examination  of  the  witnesses,  should  it  appear  upon  an  examination  of  the 
prior  testimony  that  such  examination  is  necessaiy.  Stapleton  v.  La  SheUe 
{No,  i),  888. 

6.  Commission  to  take  testimony  of  foreign  witnesses — waiter  as  to  place  of 
hearing.  When  after  the  issiunce  of  a  commission  to  examine  designated  and 
undesignated  witnesses  on  oral  questions  in  the  city  of  Paris,  France,  both  parties 
appear  by  counsel  before  the  commissioner  and  take  testimonv  at  a  suburb  out- 
side the  limits  of  said  city,  they  are  estopped  from  asserting  that  the  deposition 
could  only  be  tiikeu  in  Paris.  Decauville  Automobile  Co.  v.  Metropolitan  Bank, 
478. 

7.  Duplicates  —  refusal  of  wUne>tses  t7  deliver  deposition.  When  it  appears  that 
the  depositions  of  certain  witnesses  were  reduced  to  writing  and  signed  by  them 
as  required  by  subdivision  2  of  section  901  of  the  Code  of  Civil  Procedure,  but 
that  the  witnesses  declined  to  deliver  the  depositions  to  the  commissioner  unless 
the  parties  stipulated  that  certtiin  evidence  adduced  by  the  plaintiff  on  cross- 
examination  should  not  bo  used  against  their  employer,  which  stipulation  the 
plaintiff  refused  to  make,  and  the  commissioner  being  unable  to  obtain  the 
originnls,  returns  duplicates  of  the  depositions,  the  accuracy  of  which  Is  unques- 
tioned, a  motion  to  suppress  the  depositions  made  by  the  plaintiff  on  the  mere 
techni&il  ground  that  the  duplicates  were  not  signed  by  the  witnesses  should  be 
denied,  where  it  appears  that  the  defendant  may  be  forced  to  trial  and  lose 
the  advantage  of  a  defense  established  by  the  depositions.    Id, 

8.  Stay — letters  rogatort/  —  technicalities.  Under  the  circumstances  the  action 
should  be  stayed  with  permission  to  the  defendant  to  obtain  the  testimony  upon 
interrogatories  with  letters  rogatory,  if  necessnry,  unless  the  i^laintiff  stipulate 
that  the  certified  copies  may  be  read  in  evidence  the  same  as  if  they  haa  been 
duly  subscribed.     Id, 

9.  Examination  of  party  before  trial — discovery  of  adversary's  case.  In  an  action 
for  damages  caused  by  the  defendant's  failure  to  deliver  pails  as  agreed,  whereby 
the  plaintiff  was  unable  to  perform  contracts  for  sale  and  delivery  made  with 
other  parties,  lost  customers,  and  was  obliged  to  deliver  its  products  at  a  greater 
expense,  of  which  damage  a  bill  of  particulars  has  been  furnished,  the  defend- 
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ant  is  not  entitled  to  examine  the  plaintiff  before  trial,  and  after  issue  Joined, 
for  the  purpose  of  obtaining  the  items  and  details  which  go  to  make  up  the 
damage  claimed. 

The  Code  of  Civil  Procedure  (g  872)  allows  the  examination  of  the  adTersaiy 
before  trial  where  the  testimony  is  material  and  necessary  to  the  party  making 
the  application  for  the  prosecution  or  dtfeme  of  the  action,  and  as  it  is  no  part  of 
a  defendant's  case  to  establish  the  items  of  the  plaintiff's  damage,  an  examination 
to  discover  the  same  is  not  proper.  Hariog  4b  BHhhauer  O,  (Jo,  v.  BUhmand 
Cedar  Work$,  627. 

10.  Motion  to  ntppreufor  rrfutal  of  mtnea  to  annoer — immaierial  queatUnu, 
Where  a  plaintiff  suincr  to  recover  damages  for  breach  of  an  agreement  giving 
him  exclusive  right  to  dispose  of  certain  securities  of  a  shipbuilding  companv, 
has  taken  the  deposition  of  a  foreign  witness  upon  an  open  commission  and  the 
deposition  tends  to  show  that  the  witnesses  and  other  persons,  his  clients,  looked 
with  favor  upon  a  proposition  to  purchase  the  securities,  but  that  no  decision  to 
purchase  had  been  arrived  at,  nor  would  have  been  without  further  investi- 

fation  of  the  affairs  of  the  company,  the  defendant  is  not  entitled  to  have  the 
eposition  suppressed  merely  because  the  witness  on  cross-examination  refused 
lor  purely  personal  reasons  to  give  the  names  of  persons  to  whom  he  had  pre- 
sented the  proposition  to  purchase,  especiallv  when  the  defendant  made  no 
move  to  compel  the  witness  to  answer  by  application  to  the  foreign  court. 
The  refusal  of  a  witness  examined  on  commission  to  answer  proper  and  material 

Suestious  on  cross-examination  is  ground  for  the  suppression  of  the  deposition, 
though  not  so  stated  in  section  910  of  the  Code  of  Civil  Procedure,  and  it  is 
proper  to  make  a  motion  to  that  effect  in  advance  of  the  trial. 

But  where  the  refusal  to  answer  has  been  due  to  no  act  or  objection  of  the  {wrty 
who  called  the  witness,  the  whole  deposition  should  not  be  suppressed,  unless 
it  be  clear  that  the  questions  to  which  answers  were  refused  were  material.  Cal- 
houn V.  CommonweaUh  Trust  Co,^  638. 

1 1 .  Examination  of  drfendant  brfore  trial  to  frame  complaint — action  for  aeeoHnt- 
ing.  When  the  moving  affidavits  on  a  motion  to  examine  the  defendant  before 
trial  in  order  to  frame  the  complaint  in  an  action  for  an  accounting  disclose  infor- 
mation sufficient  to  enable  the  plaintiff  to  frame  a  complaint  which  will  entitle 
him  to  an  interlocutory  Judgment  of  accounting,  the  examination  should  be 
denied.  Such  examination  would  in  effect  require  an  accounting  before  issue 
Joiued  and  being  entirely  unnecessarv  to  enable  the  plaintiff  to  frame  a  com- 
plaint, the  application  must  be  deemed  to  have  been  made  for  an  ulterior  puq)06e. 

There  are  fundamental  differences  between  an  examination  of  an  adverse 
party  after  issue  joined  to  obtain  evidence  for  use  at  trial  and  an  examination  of 
the  adversary  in  order  to  frame  the  complaint.  Decisions  as  to  the  former  exam- 
ination are  not  necessarily  authoritative  as  to  right  to  the  latter.  Malter  of 
Oardner,  654. 

12.  Departure  of  witness  from  State  —  statute  construed.  The  provisions  of  sec- 
tions 871  and  872  of  the  Code  of  Civil  Procedure,  allowing  the  taking  of  testi- 
mony of  a  witness  not  a  partv  who  is  shown  to  be  about  to  depart  from  the  State, 
etc.,  is  biised  upon  the  possibility  that  the  witness  will  not  be  available  at  the 
time  of  trial.  If  he  be  available  at  that  date  he  must  be  produced  by  subpcena, 
and  his  deposition  cannot  be  read. 

An  application  for  the  examination  of  a  witness  who  is  about  to  depart  from 
th(>  State  on  a  theatrical  tour  should  not  be  denied  merely  because  his  route  has 
been  mapped  out,  if  it  be  uncertain  whether  he  will  be  in  this  State  at  the  time 
of  trial.  Under  such  circumstances  it  would  be  unreasonable  to  require  the 
moving  party  to  take  the  evidence  in  some  distant  State  by  conmiissioQ. 
Stapleton  v.  La  SheUe  {No.  S),  661. 

Verification  of  mechanic's  lien. 
See  Lien,  8. 

Affidavits  in  support  of  attachment. 
See  Motion  and  Order. 


Affidavit  on  motion  for  order  to  serve  by  publicatioxL 
iij^  Process,  1.  2. 
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DISOOVEBY. 

Distinction  between  examination  of  witness  and  discovery  of  books. 
See  Dbfosition,  2. 

DIVOBOIL 

See  Husband  and  Wifs. 

DOCTOB. 

See  Physician. 

DOMBSTIO  BELATIONa 

See  Husband  and  Wifb. 

DXnEtE8& 

See  Fraud. 

EABEMENTS. 

See  Eminent  Domain. 
See  Kbal  Pkopertt. 

BLBCmOir  OF  BEMSBIES. 

Defense  of  false  warranty. 
See  Fraud,  2. 

When  election  between  two  causes  of  action  alleged  should  be  required. 
See  Master  and  Sbryant,  1,  2. 

ELBCTIOir  LAW. 

Primaries  —  county  committeeman  —  condueiwnees  of  certificate  of  board  ofeleC' 
tiona.  Under  the  Primary  Election  Law  the  certificate  of  the  board  of  elections 
as  to  election  of  a  member  of  a  county  committee  is  conclusive  and  the  commit- 
tee is  without  power  to  elect  him  on  the  ground  that  he  had  not  been  legally 
elected.    People  ex  rel,  Hmn  v.  Republican  County  Committee,  AStl, 

Name  struck  from  primary  enrollment  book. 
Board  of  Elections  v.  Kele/ter,  918. 

l9pecial  jury  to  try  title  to  office. 
£iee  JURY,  8. 

Quo  warranto  to  oust  public  officer  —  bill  of  particulars  as  to  alleged  fraud. 
See  Quo  Warranto,  1,  2. 

BinNENT  DOMAIN. 

1.  Condemnation  of  pier  property,  city  of  New  York — conditional  license  to  erect 
shed.  It  seems,  that  the  commissioner  of  docks  of  the  city  of  New  York,  on  mint- 
ing a  license  to  a  lessee  of  pier  property  to  erect  a  shed  thereon,  has  authority 
to  make  the  license  conditional  on  an  agreement  by  the  licensee  to  make  no  claim 
against  the  city  for  the  value  of  the  shed  so  erected  should  the  property  subse- 
quently be  taken  for  municipal  purposes  by  eminent  domain.  Matter  of  City  of 
New  York  {Pier  Old  No,  11,  East  E,),  466. 

2.  Licensee  estopped  from  cUUmir^  award.  But  whether  or  no  the  commissioner 
had  authority  to  make  such  condition,  a  licensee  having  expressly  agreed  to  the 
condition  and  erected  a  shed  under  the  conditional  license  is  estopped  from 
claiming  that  the  property  should  be  valued  at  an  increased  value  as  a  "  shfidded  " 
pier  when  the  pier  is  subsequently  condemned. 

Nor,  under  the  circumstances,  is  the  licensee  entitled  to  have  the  pier  appraised 
as  one  having  appurtenant  thereto  an  irrevocable  license  to  maintain  a  shed  in 
I>erpetuity.    Id, 

8.  Waiwr  —  acts  not  showing  toaiwr  of  condition  by  city.  The  city  by  selling 
the  shed  erected  under  such  conditional  license  in  condemnation  proceedings 
brought  to  acquire  the  title  to  the  properly  '*  not  now  owned  by  the  city"  does 
not  waive  the  rights  secured  by  the  condition  in  said  license  or  elect  to  acquire 
the  shed  erected  thereon. 

It  seems,  that  if  by  selling  the  shed  the  city  has  appropriated  the  same  to  its 
own  use,  the  remedy  of  the  owner  is  by  an  appropriate  action  at  law  rather  than 
by  a  claim  for  award  in  the  condemnation  proceedings.    Id. 
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4.  Landlord  and  tenant  —  leaae  of  pier  property  —  token  leMee  not  entitled  to  award 
for  unea^red  term.  Where  the  lease  of  such  pier  provided  that  the  lessor  should 
uot  be  responsible  to  the  lessee  if  possession  should  be  taken  by  the  public  author- 
ities pursuant  to  law,  and  that  any  award  made  for  the  property  should  be  paid 
to  the  lessor,  the  lessee  to  receive  *'only  such  award,  if  any,  as  may  be  made  in 
such  proceedings  for  its  interest  in  and  under  this  lease,"  and  also  for  the  interest 
of  the  tenant  in  sheds  which  it  might  erect  pursuant  to  a  municipal  license  to  be 
obtained  by  it,  the  lease  being  silent  as  to  an  award  for  the  unexpired  term,  it 
should  be  construed  to  mean  that  the  tenant  was  only  entitled  to  share  in  any 
award  made  for  the  sheds,  and  that  the  lease  was  to  terminate  on  the  condemna- 
tion of  the  property.  Hence,  as  an  award  for  the  sheds  erected  under  the  con- 
ditional license  was  properly  refused,  the  tenant  was  entitled  to  no  award,  for 
the  lease  itself  had  expired.    Id, 

Change  of  grade  in  city  of  New  York. 

JSee  Municipal  Corporations,  10-14. 

Right  to  condemn  for  railroad  —  public  use. 
See  Railkoad,  2. 

Damages  on  condemnation  for  sewer  purposes  —  effect  of  condemnation  on 
license. 

See  Real  Property,  1-4. 

EMPLOYEES'  LIABILITY  ACT. 

Actions  by  servants  for  personal  injuries  under. 
See  Master  and  Servant. 

EaXTITABLE  CONVE&SION. 

Direction  to  executor  to  sell  lands. 

See  Executors  and  Administrators,  8. 

EQUITY. 

1.  Setting  aside  judgment  (ibUiined  by  fratid.  While  equity  will  sometimes 
interfere  to  set  aside  a  judgment  obtained  by  fraud  or  unfair  practices,  it  will 
not  do  80  where  ihe  only  fraud  alleged  is  that  the  judgment  was  procured  by 
perjured  testimony. 

Judgments  will  be  set  aside  only  for  frauds  extrinsic  or  collateral  to  matters 
involved  in  the  trial.     Oitler  v.  Raseian  Co,,  273. 

2.  Pleading  —  defeneee  to  creditor* e  bill.  Hence,  it  is  no  defense  to  a  creditor's 
bill  seeking  to  reach  property  in  aid  of  a  j  udgment  to  allege  that  upon  the 
inquest  on  which  the  plaintiff's  judgment  was  obtained,  the  witnesses  testified 
falsely  respecting  the  value  of  goods  which  were  the  subject  of  the  action.    Id, 

8.  Sams  —  contract  not  to  bring  creditor's  suit  in  this  State  valid.  But  it  is  a  good 
defense  to  such  creditor's  bill  to  allege  that  subsequent  to  the  plaintiffs*  judg- 
ment the^  agreed  for  a  valuable  consideration  not  to  bring  any  action  in  this 
State  against  the  defendant  upon  or  in  respect  to  said  judgment,  but  that  such 
suit,  if  brought  at  all,  should  be  brought  in  a  foreign  country.    Id, 

4.  Forbearance  to  sue — public  policy.  Such  agreement  is  not  void  as  against 
public  policy  for  ousting  our  courts  of  jurisdiction,  because  it  refers  only  to  the 
method  to  be  adopted  for  the  collection  of  a  particular  judgment  and  does  not 
cancel  tne  same  or  debar  the  plaintiffs  from  pursuing  any  appropriate  remedy 
for  its  collection,  save  only  the  prosecution  of  a  particular  remedy  in  the  courts 
of  this  State. 

A  contract  to  refrain  from  pursuing  a  particular  remedy  to  enforce  an  exist- 
ing claim  is  valid,  since  public  policy  is  in  no  way  concerned  with  the  option 
which  every  man  has  to  sue  or  to  forbear  to  sue.    Id, 

Right  of  relatives  to  disinter  body. 
See  Cemetery. 

When  decision  of  foreign  court  allowing  a  cross  bill  binding 
See  Conflict  op  Laws,  4. 

,  Agreement  with  mutual  powers  of  revocation  not  en  forcible. 
See  Contract,  7,  8. 
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BdXTITY  -"Ccntinried, 
Merger  of  corporations  authorized  by  majority  not  restrained. 
See  CoRPOKATiONS,  1-6. 

Accounting — action  against  directors— misjoinder  of  legal  and  equitable 
actions  —  Statute  of  Limitations 
8te  CoRPOKATiONS,  18-25. 

Election  of  remedies  by  taking  defense  of  false  warranty. 
See  Fraud,  2,  8. 

Joinder  of  defendants  in  action  alleging  fraudulent  award  under  separate 
insurance  policies. 

See  Insurakce,  8-10. 

When  insurance  policy  will  not  be  reformed. 
See  Insukance,  12. 

Power  to  deny  foreclosure  on  technical  default  of  mortgagor  in  paying  taxes. 
See  Mortgage,  7- 10. 

Accounting  on  breach  of  contract  to  sell  merchandise  and  collect  bills — coun- 
terclaim asking  reformation  of  instrument. 
See  Pleading,  16,  17. 

Waste  by  reorganization  committee — proper  parties  defendant  distinguished 
from  necessary  parties. 

See  Pleading,  18,  19. 

«  Action  to  set  aside  dissolution  of  partnership  on  ground  of  fraud  —  bill  of 
particulars. 

See  Pleading,  25. 

Trade  name  —  injunction  —  plaintiff  must  come  with  clean  hands. 
See  Trade  Name,  1,  2. 

Unfair  competition  —  use  of  photographer's  trade  name  enjoined. 
See  Trade  Name,  8. 

Jurisdiction  of  trusts  —  when  decree  not  binding  upon  unborn  beneficiary. 
See  Will,  10,  11. 

See  Injunction. 

ESTOPPEL. 

When  corporation  not  estopped  by  receiving  benefit  of  its  officers'  acts. 

See  Corporations,  12. 
License  conditioned  on  promise  to  make  no  claim  for  damages  on  condemnation. 

See  Eminent  Domain,  1-8. 

Obstruction  of  street  —  when  adjoining  owner  not  estopped. 
See  Mandamus,  2. 

By  release  of  rights  in  etisements. 
See  Real  Property,  18. 

Failure  to  object  to  action  of  court  without  jurisdiction  not  estoppel. 
See  Tax  Sale,  2. 

Sale  of  real  property  —  acts  estopping  vendee  from  objecting  to  variance  in 
dimensions. 

See  Vendor  and  Purchaser,  7,  8. 

EVIDEKOB. 

1.  Varying  written  contract  —  independent  contract.  Although  the  purchasers 
of  shares  of  stock  entered  into  a  written  agreement  to  hold  the  shares  for  a  speci- 
fied period,  evidence  is  admissible  of  an  oral  contract  between  the  parties  by 
which  the  vendor  agreed  to  repurchase  a  portion  of  the  shares  at  the  end  of 
that  period  at  the  same  price,  if  the  purchaser  so  elected,  as  the  oral  contract 
did  not  tend  to  vary  the  terms  of  the  written  one,  but  related  to  a  matter  outside 
and  independent  of  It.    Blair  v.  Minzetheimer,  177. 

2.  Verdict  againet  evidence.  The  making  of  such  oral  contract,  the  effect  of 
which  would  be  to  permit  the  vendor  to  profit  if  the  market  should  rise  with- 
out danger  of  loss  if  it  should  fall,  is  so  imi)robable  that  in  an  action  to  enforce 
lt»  there  being  no  supporting  corroborating  circumstances,  the  court  will  reverse 
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a  Judgment  in  favor  of  the  plaintiffs  on  the  ground  that  the  Terdict  was  against 
the  weight  of  evidence,  where  its  existence  was  testified  to  by  both  of  the  plain- 
tiffs but  denied  by  both  of  the  defendants.    Id. 

8.  Agency — declarations  of  agent,  A.n  agency  cannot  be  proved  by  the  decla- 
rations of  Uie  agent.     Weltman  v.  Kotlar,  494. 

4.  Physician  —  confidential  communieaiions  —  waiver  qf  privilege  —  subsequent 
objection.  The  amendment  to  section  8^  of  the  Code  of  Civil  Procedure  made 
by  chapter  58  of  the  Laws  of  1899  has  not  changed  the  rule  that  a  patient  hav- 
ing once  waived  his  privilege  and  permitted  his  physician  to  teslifv  as  to  confi- 
dential communications  made  to  him  cannot  subsequently  prevent  the  physician 
from  testifying  to  such  communications  by  an  objection  based  solely  upon  the 
privileges  awarded  by  section  884  of  the  Code  of  Civil  Procedure.  AopU  v. 
Bloom,  767. 

6.  Judicial  notice.  The  court  will  take  Judicial  notice  of  the  fact  that  during 
the  month  of  October,  1907,  there  was  great  financial  depression  and  disturbance. 
Oermania  Life  Insurance  Oo.  v.  Potior,  814. 

6.  Judicial  notice  —  municipal  ordinances.  The  court  will  not  take  Judicial 
notice  of  municipal  ordinances.    People  ex  rel.  Cross  Co.  v.  AAeam,  840. 

Presumption  of  non-payment  of  notes,  when  permissible — burden  of  proof  of 
payment. 

Dresser  v.  Mercantile  Trust  Co.,  891. 

Opinion  evidence — testimony  of  interested  witness  as  to  value  of  legal  services. 
Brooklyu  Heights  B.  B.  Co.  v.  Brooklyn  City  B.  B.  Co.,  896. 

Burden  to  show  failure  to  give  notice. 
See  Bills  aud  Notes,  6. 

Self  incriminating  evidence  —  protection  against  inspection  of  books  —  Tax 
Law  construed. 

See  Constitutional  Law. 

Declaration  of  intention  to  provide  for  relation  not  proof  of  value  of  services. 
See  Contract,  9. 

Presumption  from  use  of  corporate  seal. 
See  Corporations,  12. 

Lease  —  oral  proof  of  lease  of  oyster  beds  harmless  in  prosecution  for  larceny 
of  shell  fish. 

SeeCBSME,  8. 

Commission  to  take  testimony  of  foreign  witness. 
See  Deposition,  6,  6,  10. 

Refusal  to  admit  unsigned  duplicates  of  deposition  —  stay. 
See  Deposition,  7, 

Examination  of  witness  before  departing  from  State  on  fixed  itinerary  — 
witness  must  be  produced  at  trial  if  available. 
See  Deposition,  12. 

Presumption  that  payments  are  received  as  full  compensation  for  services — 
burden  of  proof. 

See  Executors  and  Administrators,  12,  18. 

Statement  based  on  books  of  employer  —  right  to  contradict  adverse  witness. 
See  Insurance,  1,  2. 

Proof  of  custom  as  to  moving  day. 
See  Landlord  and  Tenant,  1. 

Certificate  of  public  officer  as  evidence. 
See  Municipal  Corporations^  14. 

Bes  ipsa  loquitur — injury  from  trap  door. 
See  Negligence,  1. 

Hypothetical  question  —expert  opinion  as  to  safety  of  appliance  inadmissible. 
See  Nbglioencb,  20. 
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Testimony  in  part  inadmissible — motion  to  strike  out. 
See  Nkoligence,  22. 

Biasof  witness  — question  as  to  whether  witness  had  ever  sued  a  railroad 
excluded. 

See  NsoLiOENCE,  80. 

Bee  ipea  loquitur — iniwry  to  customer  by  fall  of  merchandise. 
See  r^EGLiosNCB,  81. 

Proof  admissible  under  general  allegations  of  injury. 
See  Nbglioencb,  82. 

Burden  of  proof  on  administrator  of  infant  to  establish  freedom  from 
contributory  negligence. 

See  Neolioence,  89. 

Newly -discovered  evidence  —  when  insufficient  to  obtain  new  trial 
^See  New  Trial. 

Identity  and  ownership  of  table  constituting  nuisance,  proof  of. 
See  Nuisance,  2. 

Burden  of  proof  —  effect  of  rule  ree  ipsa  loquitur. 
See  Trial;  1. 

Admissions  by  general  aeent  after  making  of  contract. 
See  Vendor  and  Furchasbr,  2,  8. 

Examination  before  trial. 
See  Deposition. 

EXAlONATIOir  BEFOBE  TBIAL. 

See  Deposition. 

EXECXrrOBS  and  ADMINISTBATOBa 

1.  Executrix  of  deceaeed  administrator  —  duty  to  pap  over  assets — cTieck  not 
equivalent  to  payment,  A  decision  that  an  executrix  deliver  up  property  which 
came  into  her  hands  from  an  estate  of  which  her  testator  was  adnunistrator  is  not 
carried  into  effect  by  an  order  of  the  surrogate  requiring  her  to  deliver  up  a 
check  for  the  sum  drawn  by  her  testator  as  administrator,  but  long  overdue. 
The  money  itself,  if  on  hand,  should  be  reauired  to  be  paid  over. 

The  right  of  one  entitled  to  such  moneys  is  not  affected  by  the  fact  that  the  stale 
check  offered  was  once  tendered  in  open  court  and  refused,  for  the  check  iiself 
was  not  legal  tender,  nor  would  the  money  represented  thereby  become  the  prop- 
erty of  the  payee  or  be  put  beyond  the  control  of  the  maker,  nor  would  the  check 
before  presentation  work  an  assignment  of  the  monevs. 

The  executrix  of  a  deceased  administrator  should  be  required  to  pay  over 
interest  received  by  the  administrator  or  which  he  should  have  collected  on 
moneys  held  by  him. 

An  executrix  cannot  administer  the  assets  of  an  estate  of  which  her  testator  was 
administrator.    Matter  of  CoUyer,  16. 

2.  Accounting  —  claim  to  estate  as  widow  — prior  decree  establishing  invalidity  of 
fnarricbge  res  adjudicata.  Where  the  decree  of  a  surrogate  refusing  letters  of 
administration  has  been  affirmed  bv  the  Appellate  Division  upon  the  ground  that 
the  claimant  was  not  the  widow  of  the  decedent  because  the  marriage  had  been 
annulled  in  a  prior  action,  the  decision  is  res  adjtLdicata  so  as  to  bar  a  subsequent 
claim  to  the  estate  as  widow  made  on  an  accounting  of  the  administrator 
before  the  surrogate.    Matter  of  McChughran^  812. 

8.  Claims  not  within  jurisdiction  of  surrogate.  Objections  filed  on  the  account- 
ing of  the  administrator  under  a  claim  that  the  objectant  was  entitled  to  a  por- 
tion of  the  personal  property  because  it  was  bought  by  her  with  her  own  money, 
are  properly  overruled  where  the  claimant  has  brought  replevin  aga  nst  the 
administcator  in  his  individual  capacity  to  recover  said  property,  in  whi^h 
action  the  defendant  has  given  a  bond  approved  by  the  court,  for  under  the 
circumstances  the  issue  is  not  within  the  jurisdiction  of  the  surrogate.    Id. 

4  Personal  liability  for  costs.  Ordinarily  executors  and  administrators  employ- 
ing counsel  or  stenographers  are  personally  liable,  although  the  litigation  be  for 
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the  benefit  of  the  estate  and  is  prosecuted  or  defended  in  a  representative  capacity. 
This,  because  they  have  no  power  to  bind  the  estate  by  any  affirmative  contract. 
Bottame  v.  ^edey,  600. 

5.  Contract  —  agrfeinent  to  look  to  estate  only — fees  of  referle  arid  stenograpfier . 
But  notwithstanding  the  rule,  a  referee  or  stenographer  taking  evidence  in  a 
proceeding  brouglit  to  compel  tlie  administrator  to  file  an  additional  bond  may 
bargain  not  to  hold  the  ad.nmistrator  personally  liable,  but  to  look  to  the  estate 
only  or  for  such  allowance  for  compensation  as  may  be  made  by  the  surrogate. 

leaving  made  an  agreement  to  look  onlv  to  the  estate,  neither  the  referee,  the 
stenographer  nor  their  assignee  can  hold  the  administrator  personally  liable,  nor 
having  made  such  agreement  can  they  base  their  recovery  on  quantum  meruit 
for  services  rendered.    Id, 

6.  Approtdl  by  surrogate.  The  expenses  of  such  hearing  are  subject  to  appro* 
val  and  allowance  by  Uio  surrogate,  and  in  the  absence  of  an  express  agreement 
to  pay,  do  not  become  a  fixed  chnrgp  against  the  estate  or  the  administrator 
until  passed  upon  and  allowed  by  the  surrogate.    Id. 

7.  Efect  of  failure  to  file  reporf,  A  referee  who  fails  to  file  his  report  within 
the  time  prescribed  by  statute  forfeits  his  rights  to  any  fees  by  the  express  pro- 
visions of  sections  1019  aud  2546  of  the  Code  of  Civil  Procedure. 

So,  too,  a  stenographer  who  has  stipulated  that  his  fees  be  made  part  of  the 
referee's  fees  forfeits  his  right  thereto  if  the  referee  fails  to  file  his  report  within 
the  statutory  timu  and  can  look  for  compensation  only  to  the  referee.    Id. 

8.  Direction  to  executor  to  sell  lands — pou>er  of  administrator  with  wiU  annexed 
— equitable  conversion.  A  direction  that  executors  sell  real  estate  to  pay  specific 
bequests  and  distribute  the  balance  to  residuary  legatees  is  not  discretionary,  but 
works  an  equitable  conversion  of  the  lands,  and  the  direction  may  be  carried  oat 
by  an  administrator  with  the  will  annexed. 

A  title  to  lands  acquired  on  such  sale  by  the  administrator  with  the  will  annexed 
is  marketable.    McCfarry  v.  McMakon,  iXfl, 

9.  Trustees-— settlemisnt  of  accounts — double  commissions.  Under  a  will  creat- 
ing two  separate  trusts,  one  setting  apart  a  fund  to  provide  a  home  for  the  testa- 
trix's unmarried  daughters  and  the  other  consisting  of  a  portion  of  the  residuaiy 
estate  for  the  benefit  of  a  son,  and  directing  that  the  residue  be  kept  intact  for  a 
specified  number  of  years,  and  then  distributed,  the  executors  and  trustees  are 
entitled  to  commissions  both  as  executors  and  trustees  as  to  the  two  trust  funds, 
but  not  to  double  commissions  as  to  the  residue.    Matter  of  Martin,  793. 

10.  Same — principal  and  income.  And  where  the  trust  fund  for  the  son  was 
not  separated  and  set  apart  until  the  distribution  of  the  estate  on  the  eve  of 
the  accounting,  eo  that  the  whole  estate,  with  the  exception  of  the  trust  fund 
of  the  daughters,  Wiis  held  by  the  personal  representatives  as  executors,  they 
are  entitled  to  commissions  on  the  income  as  executors  only,  and  section  8820 
of  the  Code  of  Civil  Procedure  does  not  apply.    Id. 

11.  Preparing  accounts.  The  executors  are  entitled  to  an  allowance  of  ten 
dollars  per  day  for  the  time  consumed  in  preparing  the  accounts  under  section 
2562  of  the  Code  of  Civil  Procedure.    Id. 

12.  Services  rendered  to  decedent  — evidence  —  preeumption  on  acceptance  of  pay- 
ment. When  in  an  action  to  recover  for  services  rendered  to  one  since  deceased 
it  is  shown  that  during  an  employment  of  seven  years  the  plaintiff  received  and 
accepted  payments  from  the  decedent  at  stated  periods,  there  is  a  presumption 
that  the^  were  received  as  full  compensation  for  the  services  rendered,  and  the 
burden  is  upon  the  plaintiff  seeking  to  recover  additional  compensation  to  show 
that  there  was  an  agreement  that  it  should  be  paid,  or  that  the  obli^tion  was 
not  fully  discharged  by  the  payments  made  and  accepted.    Bose  v.  Leaek,  799. 

18.  Same  —  burden  of  proof.  Moreover,  such  contract  must  not  only  be  certain, 
definite  and  founded  upon  adequate  consideration,  but  must  also  be  established 
by  the  clearest  and  most  convincing  proof. 

Evidence  examined  and  field  insutflcient  to  establish  a  contract  to  ^y  addi- 
tional compensation,  and  that  declarations  by  the  decedent  showing  an  intention 
to  give  the  plaintiff  a  legacy  were  consistent  with  an  understanding  that  the 
payments  mside  for  her  services  were  in  full  compensation.    IcL 
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BXBOUTOBS  AKD  ABKINIST&ATOBS  —  Continued. 
Action  for  services  rendered  decedent  —  failure  to  prove  value. 
See  CoNTBACT,  9. 

Complaint  alleging  implied  contract  by  decedent  to  pay  for  services. 
See  CoNTitACT,  11. 

Right  to  cross-examine  foreign  witness  orally. 
See  Deposition,  6. 

Burden  of  proof  on  administrator  of  infant  to  establish  freedom  from 
contributory  negligence. 

See  Kboligenge,  89. 

Replevin  by  wife  of  intestate  against  grantee  —  administrator  as  party 
defendant. 

See  Replevin,  1,  2. 

Personal  liability  for  tax  after  distribution  of  estate. 
See  Tax.  8,  4. 

Negligence  —  executor  not  entitled  tor  credit  for  payment  of  judgment  for 
personal  injuries  due  to  his  personal  negligence. 
See  Will,  5. 

Gift  to  executor  absolute -^precatory  words. 
See  Will,  6.  ^^ 

FALSE  IMPBISONMEKT. 

Complaint  not  alleging  special  damages  —  bill  of  particulars  naming  former 
employers  not  required. 
See  Pleading,  14. 

FIBE. 

Negligence  —  proximate  cause  —  liability  for  spread  to  property  next  adjacent. 
See  Real  Property,  6-8. 

Insurance  against. 

See  Insurance,  8-10,  12. 

FOOD. 

1.  Conetitutionallaw  —  sale  of  oleomargarine  —  AffriotUtural  Law.  Section  26 
of  the  Agricultural  Law,  if  construed  as  absolutely  prohibiting  the  manufacture 
or  sale  of  oleomargarine,  is  unconstitutional.  It  only  becomes  valid  when  con- 
strued as  prohibiting  the  sale  of  oleomargarine  which  by  artificial  means  is  made 
to  resemble  butter  in  appearance.    People  ex  rel.  McAuley  v.  WaJde,  762. 

2.  Deposition  not  charging  crime  —  Tiabeae  corpus,  A  deposition  charging  a  vio- 
lation of  said  section,  which  alleges  that  the  defendant  sold  "a  small  bnck  of 
white  substance  which  was  wrapped  in  an  oiled  paper,  which  paper  was  labeled 
*  Oleomargarine,' "  without  any  statement  that  it  imitated  or  resembled  natural 
butter,  of  itself  negatives  the  essential  facts  necessary  to  constitute  a  crime, 
and  a  defendant  held  under  a  warrant  issued  thereon  will  be  discharged  on 
habeas  corpus.    Id, 

F0BECL0ST7BE. 

See  Lien. 

See  MoRTOAOE. 

FOBEIGN  COBPORATION. 

See  Corporation. 

FOBEST,  FISH  AND  GAME  LAW. 

Hunting  deer  with  dogs  —  several  liability  for  penalty. 
See  Penalty  and  Forfeiture. 

FOBFEITTJBE. 

See  Penalty  and  Forfeiture. 

FBAT7D. 

1.  Pleading — rescission  of  life  insurance  policy  for  breach  of  warranty  — failure 
to  allege  offer  of  restitution.  It  is  no  answer  to  a  suit  in  equity  brought  against 
a  life  insurance  company  to  procure  a  judgment  restoring  a  canceled  policy  and 
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T&AXn>  —  Continue, 

to  compel  the  issuance  of  a  receipt  for  payment  of  premiums,  to  allege  as  a  sepa- 
rate delense  that  certain  written  warranties  made  by  the- insured  were  false,  and 
that  as  soon  as  the  defendant  was  informed  thereof  and  before  the  first  anni- 
▼ersary  of  the  policy  it  *'  duly  canceled  "  the  same  and  notified  the  plaintiff. 
This  because  there  was  no  offer  to  return  the  premium  paid  or  any  part  of  it, 
or  an  allegation  of  willingness  to  make  restitution  should  it  be  determined  that 
the  defendants  were  not  entitled  to  retain  the  premiums  receiyed.  Mineho  ▼. 
Bankers*  Hfe  LwiranM  Oo,,  578. 

2.  Equity  —  election  pf  remediei.  One  seeking  to  rescind  a  contract  on  the 
ground  of  fraud  has  an  election  of  remedies.  He  can  rescind  by  tendering  or 
restoring  what  he  has  received  and  then  bring  action.  He  may  keep  what  he 
has  received  and  sue  to  recover  damages  for  ihe  fraud.  Or  he  may  commence 
an  action  in  equity  to  rescind  and  for  equitable  relief,  offering  in  his  complaint 
to  restore  in  case  he  is  not  entitled  to  retain  what  he  has  received.  These  rules 
apply  where  a  defendant  asks  a  rescission  by  way  of  defense.    Id, 

8.  Same — damaffee.  If  a  party  seeking  to  rescind  has  incurred  expense,  or 
otherwise  sustained  damage,  by  reason  of  the  fraud,  equity  will  not  compel  him 
to  pay  back  all  he  has  receivea  but  only  such  part  as  remains  after  deducting  his 
loss.    Id. 

4.  Sale  of  Hoek  -^ fraudulent  represerUaiions  as  ^  condition  of  corporation  — 
ignorance  no  excuse.  One  who  in  order  to  induce  another  to  purchase  corporate 
stock  states  that  the  corporation  has  acquired  a  large  tract  of  land  unincumbered 
and  that  the  debts  of  the  corporation  do  not  exceed  $5,000.  when  as  a  matter  of 
fact  the  lands  were  mortgagee!  for  over  $29,000  and  the  corporation  was  otherwise 
indebted  for  over  $100,000,  must  be  deemed  to  represent  that  he  was  conversant 
with  the  situation  and  thus  made  the  representation  on  his  own  knowledge,  and 
it  is  immaterial  that  he  did  not  actually  know  the  facts.  Under  the  circum- 
stances he  is  responsible  for  the  truth  of  the  statements  and  the  honesty  of  hia 
belief  is  immaterial.     Lambert  v.  Elmendorf,  758. 

6.  Same  —  tried -^  direction  of  verdict,  Wlien  in  an  action  for  damages  the 
plaintiff  testifies  that  he  was  induced  to  purchase  coiporate  stock  by  the  false 
representations  aforesaid,  and  the  defendant  examined  as  a  witness  in  his  own 
behalf  states  that  he  is  not  sure  whether  he  made  the  representations  or  not,  it 
is  proper  for  the'  court  to  direct  a  verdict  for  the  plaintiff,  for  his  testimony  is 
corroborated  by  the  refusal  of  the  defendant  to  contradict  him.    Id, 

6.  Same  —  damages.  In  such  action  the  amount  of  damages  is  not  a  ques- 
tion for  the  jury  where  it  appears  that  the  plidntiff  has  rescinded  the  sale  as 
induced  by  fniud,  for  in  such  c^iae  he  is  entitled  to  recover  the  amount  paid  for 
the  stock,  with  interest,  as  for  money  had  and  received.    Id, 

Complaint  not  stating  action  for  deceit  inducing  purchase  of  stock — failure  to 
state  damage. 

Ih-esser  v.  Mercantile  Trust  Co.,  891. 

Action  against  directors  for  publishing  false  report  inducing  purchase  of  stock 
—  damages. 

See  Banking,  1,  3. 

Discharge  of  judgment  based  on  —  when  action  to  recover  moneys  withheld 
sounds  in  contract. 

See  Bankruptcy,  1,  2. 

Liability  for  use  of  property  fmudulently  assigned. 
See  Debtor  and  Creditor. 

Judgment  not  set  aside  because  of  alleged  perjured  testimony. 
5fetf  Equity,  1. 

Coercion  of  wife  to  obtain  divorce. 
See  Husband  and  Wipe,  1. 

Joinder  of  defendants  in  action  alleging  fraudulent  award  under  sepante 
insurance  policies. 

See  Insurance,  8-10. 

Action  to  set  aside  dissolution  of  partnership  on  ground  of  fraud-— bill  of 
particulars. 

See  Pleading,  25. 
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Bill  of  particulars  as  to  alleged  fraud  —  quo  warranto  proceeding. 
See  Quo  WARRANto,  1,  2. 

Equity  will  not  protect  trade  name  of  persons  deceiving  public. 
See  TIU.DB  Name,  1,  2. 

Sale  of  real  property  —  action  to  rescind  —  when  representations  of  broker 
unauthorized  —  unintentional  mistake. 

See  Vbndor  and  Purchaser,  1-3. 

GAICBLAW. 

See  Forest,  Fish  and  Game  Law. 

aiFT. 

1.  Trariifer  of  bank  depoiit  —  efddenee.  B.,  a  bank  depositor,  signed  an  order 
directing  that  the  name  of  E.  be  added  as  owner  and  creditor  of  all  moneys 
deposit^  or  to  be  deposited  in  a  certain  designaied  account,  with  full  authority 
for  each  or  the  survivor  to  draw  out  the  whole  or  any  part.  Each  furnished 
the  bank  wiih  an  authorized  signature  to  be  recognized  in  paying  from  the 
accotmt.  A  bank  book  was  issued  indorsed  on  the  outside  "Special  interest 
account  with  (B.)"  and  inside  was  written  ''Albany  Trust  Company  in  account 
with  (B.)  or  (E.)  payable  to  either  or  the  survivor  of  either."  No  withdrawal 
was  xnade  from  the  account.  In  an  action  by  E.  to  recover  the  deposit  after  the 
death  of  B.,  evidence  examined  and  held  that  E.  is  entitled  to  the  deposit.  Kelly 
V.  Albany  Truei  Co.,  99. 

2.  Same -^  mil.  In  such  action  a  codicil  to  the  will  of  B.  of  subsequent  date 
making  a  different  disposition  of  the  deposit  is  properly  excluded  for  the  rights 
of  the  parties  had  been  previously  fixed.    Id. 

8.  Trust  —  bank  deposit  in  trust  for  another.  An  order  from  a  depositor  to  the 
treasurer  of  a  bank  to  pay  to  the  order  of  her  daughter  a  specified  sum  "  on  my 
account  as  per  accompanying  pass  book,"  being  the  full  amount  of  the  deposit, 
is  prima  fade  a  transfer  of  the  amount  and  by  opening  an  account  and  pass  book 
in  the  name  of  the  mother  in  trust  for  the  daughter  the  bank  recognizes  the 
daughter's  title  to  the  fund.    KeUy  v.  National  Savinge  Bank,  103. 

4.  Same  —  notice  to  beneficiary.  Evidence  that  the  dau gh tor's  signature,  she  hav- 
ing no  other  funds  in  the  bank,  was  pasted  in  the  bank's  signature  book  next  to 
her  mother's  and  that  the  daughter  drew  interest  on  the  account  giving  a  receipt 
for  the  same,  which  referred  to  the  pass  book  by  number  and  to  her  account 

^  "  as  per  accompanying  pass  book  "  leads  to  the  conclusion  that  the  daughter  was 
notified  of  the  trust  by  her  mother  and  that  it  became  irrevocable.    Id. 

5.  Same—tDill.  A  provision  in  a  will  subsequently  executed  showing  a 
different  intent  on  the  part  of  such  depositor  is  ineffectual  to  change  the  trans- 
action.   Id, 

Action  by  widow  of  intestate  to  recover  gift  from  grantee — proper  defendants. 
See  Repletin,  1,  2. 

GOODWILL. 

When  unimportant  on  merger  of  corporations. 
Se^  Corporations,  4. 

aUABAKTT  AND  SURETYSHIP. 

Guaranty  ofmacfiine.  Where  a  contractor  installing  a  refrigerating  plant  has 
guaranteed  its  performance,  but  against  his  protest  and  consent  is  compelled 
by  the  agents  of  the  owner  to  install  it  in  such  manner  that  it  will  not  develop 
its  full  efficiency,  he  is  relieved  from  his  guaranty,  and  the  owner  is  liable  for 
the  contract  price  although  the  machine  does  not  fulfill  the  guaranty.  Freiden- 
rich  V.  Condict,  807. 

Liability  of  partner  on  firm  note  after  retirement — when  payment  by  debtor 
not  made  as  agent. 

See  Bills  and  Notes,  1-6. 

HABEAS  COBPUa 

Unlawful  imprisonment  for  refusing  inspection  of  books. 
See  Constitutional  Law. 

Unlawful  commitment  for  selling  oleomargarine. 
See  Fqop,  2. 
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HIGHWAY. 

Mandamus  to  compel  removal  of  obstructions  in  street. 
JSee  Mandamus,  2,  8. 

La teral  support  of  public  street  —  additional  burden  of  street  —  presumption 
—  village  may  enjoin  destructive  excavation. 
See  Municipal  Corpokations^  1-3. 

Injury  to  oedestrian  from  collapse  of  building  —  liability  of  contractor. 
See  r^BGLiGENCE.  27. 

Collision  of  street  car  with  vehicle  —  right  to  cross  tracks. 

See  NKQLiaENCE,  84. 
Injury  by  fall  into  excavation  in  city  street  —  facts  not  showing  negligence  of 
contractor  or  municipality. 

See  NEaLiGENCU,  87,  88. 

Duty  of  pedestrian  to  look  before  crossing  street  car  tracks. 

Sm  NEaLIGBNCB,  40, 

Obstruction  of  public  street  without  license— injury  to  pedestrian  by  fall  of 
table. 

See  Nuisance,  1,  2. 

Collisions  at  grade  crossings. 
See  Railroad. 

HUSBAND  AND  WIFE. 

1 .  Divorce — motion  to  ixteate  judgment  —  coercion  inforeing  wife  to  obtain  diwree. 
On  an  application  to  set  aside  a  judgment  of  divorce  as  procured  by  fraud  and 
duress  a  prima  facie  case  is  establiuied  by  an  affidavit  which  states  that  plain- 
tiff brought  the  action  at  defendant's  request  ap^ainst  her  own  wishes  and  only 
after  defendant  had  threatened  to  abandon  her  if  she  refused:  that  the  defendant 
furnished  the  plaintiff's  attorney  with  the  evidence  used  and  that  an  agree- 
ment  to  pay  alimony  was  signed  at  the  time  the  summons  was  served. 

The  right  of  a  party  to  the  marriage  contract  to  have  it  dissolved  by  reason 
of  the  infidelity  of  the  other  party  is  given  as  a  favor  to  the  injured  party  and 
the  action  must  be  brought  voluntarily.    Lake  v.  Lake,  89. 

2.  Same — second  marriage  immaterial.  The  fact  that  the  defendant  has  married 
a^in  is  immaterial,  especially  where  the  marriage  was  contracted  in  another  State 
within  seven  days  of  the  entry  of  th6  judgment  of  divorce  which  absolutely  for- 
bade his  remarriage.    Id. 

8.  Same — coercion — rrferenee.  It  eeeme,  that  upon  a  mere  suggestion  of 
coercion  the  court  should  order  a  reference  to  ascertain  the  facts.    Id. 

4.  Stipulation  as  to  marriage  construed.  A  statement  in  a  submission  of  con- 
troversy on  an  agreed  case  that  a  wife  obtained  an  absolute  divorce  from  her 
husband  in  this  State  and  that  he  afterwards  married  another  person  and  is  now 
her  lawful  husband  is  a  stipulation  in  part  of  a  legal  conclusion,  but  since  the 
marriage  could  have  taken  place  lawfully  without  this  State  the  stipulation 
should  be  accepted  as  proof  of  that  fact.    I^on  v.  Jfo^,  867. 

5.  Separation  —  decree — custody  of  children.  Evidence  in  an  action  for  separa- 
tion examined  and  held,  to  sustain  the  finding  that  the  plaintiff  to  whom  the 
separation  was  granted  was  not  addicted  to  the  use  of  narcotics  and  was  entitled 
to  the  custody  of  her  children.    Page  v.  Page,  421. 

6.  Counsel  fee — time  for  motion.  An  additional  allowance  of  counsel  fee  » 
proper,  although  not  made  until  the  entry  of  the  decree  and  after  the  servicea 
had  been  rendered,  wliere  counsel  for  the  plaintiff  at  the  time  be  was  preparing 
the  case  for  trial  suggested  to  defendant^  counsel  that  he  would  have  to  make 
a  motion  for  an  additional  allowance,  and  upon  the  suggestion  of  defendant's 
counsel  agreed  with  him  not  to  make  the  motion  until  the  trial,  at  which  time 

'  there  was  a  stipulation  in  open  court  that  the  question  should  be  settled  by  the 
trial  justice  upon  the  settlement  of  the  decree,  as  the  actual  making  of  the 
allowance,  under  such  circumstances,  relates  back  to  the  time  of  the  making  of 
the  agreement.    Id. 

7.  Separation — dismissal  of  complaint  and  counterclaim  for  divorce — power  to 
award  custody  of  children.  Where  a  husband  sued  for  separation  on  the  nound 
pf  cruelty  makes  a  general  denial  and  recriminates  by  charging  the  plainlHt^tJl 
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HXJBBAKD  AND  WnFE-- Continued. 

adultery  and  demands  a  divorce,  and  the  court  although  dismissing  both  the 

complaint  and  the  counterclaim  finds  that  the  plaintiff  left  her  husband  **  without 

SL  cause  or  provocation/'  it  may  award  the  custody  of  a  child  to  the  defendant. 
U  V.  Light,  567.  . 

8.  Divorce — pleading — joinder  of  cauaesfor  divorce  and  ieparation.  It  is  not 
proper  under  section  484  of  the  Code  of  Civil  Procedure  to  vnite  in  the  same  com- 
plaint a  cause  of  action  for  divorce  upon  the  |;round  of  adultery,  and  one  for 
separation  upon  the  ground  of  abandonment,  failure  to  support  and  cruel  and 
inhuman  treatment. 

And  this  is  true  although  section  1770  of  the  Code  of  Civil  Procedure  allows 
a  counterclaim  to  be  interposed  in  either  an  action  for  a  divorce  or  for  a  separa- 
tion, setting  up  a  cause  of  action  for  either  a  divorce  or  separation.  Ckmrad  v. 
Conrad,  780. 

Trust  for  life  of  beneficiary's  husband  — effect  of  divorce. 
ike  Will,  2. 

nXEGITIMAGY. 

Jurisdiction  of  City  Court  of  Poughkeepsie  in  bastardy  proceedings. 
See  CouBT,  4. 

INDEMNITY. 

Agreement  indemnifying  underwriter  of  bonds  construed. 
See  CoNTiiACT,  8. 

INDEMNITT  INSX7BANCE. 

Action  on  bond. 

See  Insurance,  1,  2. 

Against  liability  for  personal  injuries — expense  of  successful  defense. 
See  Insurance,  11.   . 

INFANT. 

Burden  of  proof  on  administrator  of  infant  to  establish  freedom  from  contrlbu- 
tory  negligence. 

See  Negligence,  89. 

Adverse  possession  aeainst  estate  of  —  ri^ht  of  infant  remainderman  to  sue 
during  life  tenancy  —  rule  for  computing  period  of  disability  —  rights  of  grantee. 
See  Real  Property,  9-13. 

Adverse  user  against  —  period  of  prescription  ~  infancy  of  cotenant  — estoppel 
of  adults. 

See  Real  Property,  16-18. 

Unborn  beneficiary  —  when  decree  of  invalidity  of  trust  not  binding. 
See  Will,  II. 

See  Parent  and  Child. 

INJUNCTION. 

Strike  in  violation  of  contract  —  validity  of  contract — povoer  of  committee. 
Motion  for  an  injunction  pendente  lite  to  restra'n  a  strike  in  violation  of  an 
agreement. 

The  authority  conferred  by  the  International  Printing  Pressmen  and  Assistants' 
Union  at  its  convention  of  1906  upon  the  committee  to  negotiate  a  renewal  of 
its  five-year  contract  with  the  United  TypothetSB  of  America  was  to  secure  the 
pressmen  within  a  reasonable  time  an  eight-hour  day  without  reduction  in 
wages,  and  there  being  grave  doubt  as  to  the  power  of  the  committee  to  make 
the  agreement  of  January  8,  1907,  which  postponed  the  eight-hour  day  for 
twenty  months  and  did  not  secure  the  saire  wages  for  the  eight-hour  day  as 
had  been  received  for  nine  hours,  the  defendants  were  not  bound  thereby  and 
the  motion  for  an  injunction  was  properly  denied.    FeU  v.  Berry,  886. 

Equity  will  not  enforce  agreement  which  either  party  may  revoke. 
See  Contract,  7. 

App.  Div.— Vol.  CXXIV.        62 
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DTJUNOTION  —  Continued, 

To  restrain  proposed  merger  denied  —  determination  of  questions  on  motion 
for  injunction  pendente  lite. 

i&iftf  COIIPOKATIOKS,  1-6. 

Action  to  restrain  revocation  of  license  —  complainant  as  party  defendant. 
See  Party.  2. 

UroXTBAKOE. 

1.  EffidenM — action  on  indemnity  bond  —  statement  of  insured,  A  statement 
of  loss  filed  under  a  bond  indemnifymg  against  the  acts  of  an  agent  amounting  to 
embezzlement  or  larceny  is  ** based  upon  the  books  of  the  employer"  and 
** prima  faeis  eyidence"  of  the  loss  as  provided  in  the  bond,  to  the  extent  that  it 
reflects  information  contained  in  the  books  and  records  of  the  employer  kept 
in  the  regular  and  ordinary  course  of  business.  Security  Mutual  lAfe  Int.  Co.  ▼. 
jBtna  Indemnity  Co.,  50. 

2.  Same — right  to  contradict  adwne  witneet.  In  an  action  by  an  insuxance 
company  to  recover  on  an  indemnity  bond  for  losses  due  to  the  embezzlements 
or  larcenies  of  an  agency  director,  when  the  plaintifTs  auditor  admits  that  the 
proof  of  loss  furnished  the  indemnity  company  was  based  on  a  cash  book  made 
oy  Ihe  cashier  of  the  agency  director  from  check  stubs  and  such  data  as  he 
was  able  to  find,  no  regular  accounts  being  kept,  and  gives  his  version  of  con- 
versations with  the  cashier  concerning  the  same,  it  is  reversible  error  to  exclude 
the  cashier's  version  when  offered  by  t^e  defendant.    Id. 

8.  Contract.  As  a  general  rule  illegal  and  prohibited  contracts  are  void, 
although  not  expressly  so  declared  by  statute.    Swing  v.  Dayton,  58. 

4  Conflict  of  laws — ctction  on  insurance  policy  void  in  Slate  where  made  — 
comity.  A  contract  made  in  another  State  with  a  citizen  thereof  in  contravention 
of  its  law  and  hence  unen  forcible  in  the  courts  of  that  State,  will  not  be  enforced 
in  this  State.    Id. 

5.  Sams  <-  locus  contractu  —  delivery  of  policy.  A  contract  of  insurance  is  made 
within  the  State  where  the  policy  is  delivered. 

Where  a  citizen  of  Pennsylvania  became  a  member  of  an  Ohio  mutual  fire 
Insurance  company  by  receiving  and  accepting  the  policy  in  Pennsylvania  where 
it  was  solicited,  the  contract  was  made  in  Pennsylvania,  and  since  the  laws  of 
that  State  make  it  a  crime  for  an  insurance  company  of  another  State  to  do 
business  there  without  a  certificate  of  authority,  with  which  laws  the  Ohio 
company  has  not  complied,  and  the  courts  of  Pennsylvania  refuse  to  enforce 
such  a  contract,  it  will  not  be  enforced  in  this  State.    Id. 

6.  Statutory  limitation  of  investments  by  insurance  corporations — rights  of  insur- 
ance company  respecting  stock  acquired  brfore  restriction -bright  to  vote  on  merger 
proposition.  Although  section  100  of  the  Insurance  Law,  as  amended  by  chapter 
826  of  the  Laws  of  1906,  prohibits  life  insurance  corporations  from  investing  in 
stocks  of  any  corporation  other  than  the  securities  of  municipal  corporations  or 
those  of  the  State  or  government,  etc.,  and  requires  insurance  companies  to 
dispose  of  unauthorized  holdincpB  within  five  years  from  December  81,  1906, 
etc.,  an  insurance  company  holding  the  stock  of  two  trust  companies  acquired 
before  said  act  went  into  effect,  may  vote  upon  the  stock  so  held  upon  a  propo- 
sition for  the  merger  of  the  trust  companies. 

During  the  period  of  ownership  permitted  by  the  statute  the  title  of  an  insur- 
ance company  to  the  stock  is  perfect  and  confers  upon  it  the  same  privileges, 
responsibilities  and  duties  as  those  of  any  other  stockholder. 

Although  such  insurance  company  on  the  merger  of  the  trust  companies  will 
surrender  its  shares  and  receive  oUier  shares  in  the  merged  company  in  certain 
proportions,  it  is  not  making  a  new  "investment"  of  its  funds  within  the 
meaning  of  the  statute.    Morse  v.  Equitable  Life  Assurance  Society,  285. 

7.  Same  —  stockholder's  action.  Hence,  the  action  of  the  directors  of  such 
insurance  company  in  voting  on  a  proposed  merger  is  not  ultra  vires  and  will 
not  be  restrained  at  the  suit  of  a  minority  stockholder.    Id. 

8.  Adjustment  of  loss  -—fraudulent  award  --parties  —joinder  of  dtf&ndants.  A 
joint  action  may  be  maintained  against  two  fire  insurance  companies  to  set 
aside  an  award  when  it  is  claimed  that  the  companies  holding  policies  in  differ- 
ent amounts  joined  with  the  insured  in  an  appraisal  of  loss,  the  insured  seieci- 
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INSUBAKOE —  Continued. 

iDg  an  appiaifler  to  act  under  both  policies  and  the  companies  jointly  selecting 
one,  and  the  two  appraisers  being  unable  to  agree  selected  under  the  terms  oi 
the  submission  an  umpire  who  was  induced  by  improper  and  illegal  practices 
of  the  appraiser  selected  by  the  companies  to  Join  with  him  in  making  an  unfair 
and  illegal  award.    Mayer  t.  Phcenix  Auuranee  Co,,  Limited,  241. 

0.  Same — equity.  While  each  defendant  issued  a  separate  policy  and  was 
liable  only  by  the  terms  of  its  separate  contract,  both  were  interested  in  the 
common  object  of  reducing  the  award  and  in  equity  it  is  proper  to  Join  as 
defendants  in  one  action  different  persons  whose  independent  or  Joint  acts  com- 
bined to  produce  the  injury*. 

Where  an  appraisal  in  behalf  of  several  insurance  companies  Is  fraudulently 
made,  one  company  innocent  of  the  fraud  is  not  protected  by  it  because  the 
award  is  for  the  benefit  of  all  and  is  vitiated  by  the  fraud  of  one.    Id, 

10.  Same — complaint  —  retirf.  It  is  proper  for  the  complaint  in  a  suit  to  set 
aside  such  award  flxinff  the  amount  of  loss  under  two  policies  issued  by  differ- 
ent companies  to  ask  that,  if  the  award  be  set  aside,  each  defendant  be  adludfi^ed 
to  pay  the  loss  in  proportion  to  the  amount  of  its  policy,  as  equity  having 
acquired  Jurisdiction  will  afford  complete  relief.    Id, 

11.  Indemnity  against  liability  for  pergonal  imuriee  —  eoniraet  eonstmed^ 
token  insured  not  entitled  to  recover  eoet  of  successful  drfense.  Under  a  contract 
indemnifying  the  assured  from  common-law  or  statutory  liability  for  damages 
on  account  of  personal  injuries,  which  provides  that  if  process  served  upon  the 
assured  is  transmitted  to  the  insurer  it  will  defend  the  action  on  behalf  of  the 
assured,  but  that  no  action  will  He  against  the  insurer  for  any  loss  under  the 
policy  unless  it  be  brought  by  the  assured  himself  to  reimburse  himself  for  loss 
actually  sustained  and  paid  in  satisfaction  of  a  Judgment,  etc.,  the  assured  is 
not  entitled  to  recover  the  expense  of  maintAining  a  successful  defense  to  an 
action  brought  against  him  for  an  accident  sustained  on  the  premises  covered  by 
the  contract.    ,Lawrence  v.  General  Accident  Assurance  Corp.,  Limited,  545. 

12.  FKre  insurance — action  to  reform  policy — acts  not  ehowing  meeting  cf  minds 
on  agreement  to  renew  prior  policy.  Where  on  applying  for  the  renewal  of  a  fire 
insurance  policy  the  applicant  is  requested  to  make  a  statement  of  the  amount 
of  outstanding  insurance  held  in  other  companies  and  in  compliance  therewith 
states  that  it  carries  110,000  in  the  Home  Company,  and  the  insurer  thereupon 
notifies  the  insured  that  its  risksare  covered  with  the  following  warranty  "  Home, 
110,000,"  and  thereafter  a  policy  is  issued  stating  that  the  amount  warranted  as 

.  held  by  the  above-named  company  is  110,000,  the  insured  is  not  entitled  to  have 
the  policy  reformed  by  striking  out  the  warranty  although  it  did  not  appear  in 
the  original  policy,  for  under  the  circumstances  Ihere  was  no  meeting  of  the 
minds  upon  an  agreement  to  renew  the  former  policy  on  its  original  terms. 

Although  where  there  is  an  actual  agreement  to  renew  an  insurance  policy  the 
court  will  reform  it  if  It  contains  new  terms  at  variance  with  the  policy  to  be 
renewed,  vet  the  theory  upon  which  such  relief  is  ^ven  is  that  there  has  been  a 
mutual  mistake  or  some  implied  fraud  on  the  part  of  the  insurer.  Kenyon  Paper 
Go.  V.  Ifederlandsche  Lloyds,  886. 

Voluntary  relief  fund  not  insurance. 
See  Association. 

Action  to  restore  canceled  policy  and  for  a  receipt  for  premiums — answer 
alleging  false  warranty  ^  failure  to  offer  restitution. 
See  Fraud,  1-8. 

Employers'  liability  insurance  —  effort  to  prejudice  Jury  by  calling  attention  to. 
See  Negliobncb,  86. 

INTEBXiST. 

Payment  of  by  third  person  as  consideration  for  extension  of  mortgage. 
See  MoRTOAOE,  2-^. 

Verdict  —  clerk  cannot  change  verdict  to  award  interest  after  discharge  of 
Jury. 

See  Trial,  4. 

ZNTEBLOOXTTOBY  JtTDGMENT. 

Proper  provisions  where  demurrer  to  answer  is  overruled. 
See  Judgment,  2. 
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JUDaMSNT. 

1.  Depreciation  in  wJt^ect-matter  pending  appeaU.  When  a  decree  requires  the 
defendant  to  deliver  a  certificate  of  stock  to  the  phiintiff,  with  permissioo  to 
the  latter  on  the  defendant's  default  to  enter  judgment  for  an  adjudged  value 
thereof,  the  defendant  will  not  be  relieved  irom  a  money  judgment  entered  by 
the  plaintiff  because  the  value  of  the  stock  lias  diminished  pending  unsuccessful 
appeals  by  the  defendant.     IreadiDeU  t.  Clark,  No,  2,  260. 

2.  Pleading  — juogmerit  overruling  demurrer  to  anetoer  —  witlidrawal  of  demurrer. 
An  interlocutory  judgment  overruling  a  demurrer  to  separate  defenses  should 
not  provide  that  in  case  the  plaintiff  fails  to  pay  the  costs  within  twenty  days 
after  service  of  the  interlocutory  judgment,  the  defendant  may  enter  final 
judgment  dismissing  the  complaint,  with  costs.  Leave  should  be  given  to  the 
plaintiff  to  withdraw  his  demurrer,  for  it  being  determined  that  the  defenses 
were  sufflcient  in  law,  the  facts  set  up  therein  stand  admitted  by  the  demurrer 
and  the  defendant  is  entitled  to  final  judgment  as  a  matter  of  right  until  the 
withdrawal  of  the  demurrer.     Peter$  v.  Nwdham  Piano  db  Organ  Oo,,  749. 

8.  IHecretion  of  court.  A  demurrer  cannot  be  withdrawn  without  leave  of 
court,  and  the  granting  of  such  leave  is  discretionary.     Id. 

4.  Entry  on  docket  not  judgment — power  of  court  to  correct  errore.  An  erroneous 
entry  upon  the  court  calendar  of  the  word  **  dismissed"  not  made  In  the  presence 
of  the  court  nor  in  consequence  of  its  order  is  not  effective  as  a  final  judgment 
dismissing  the  case  and  is  not  evidence  of  a  judgment  to  that  effect. 

The  above  rule  obtains  in  the  Indian  Territory  in  which  the  laws  of  Arkansas 
are  made  applicable  by  statute,  and  the  Federal  court  in  that  Territory  has  power 
to  cure  such  error  by  ordering  it  stricken  from  the  docket.  LedbeUer  ▼.  Manddl, 
854. 

Stipulation  postponing  enforcement  construed. 
See  Appeal,  2. 

Questions  reviewable  on  appeal  from. 
See  Appeal,  5. 

Unauthorized  in  proceedings  to  determine  lien. 
See  Attorney  and  Client,  8. 

When  decree  as  to  .testamentary  provision  rea  adjudicata  in  subsequent  pro- 
ceeding to  enforce  lien. 

See  Attorney  and  Client,  4. 

Discharge  in  action  not  based  on  fraud. 
See  Bankruptcy,  1.  2. 

Garnishee  judgment  of  foreign  State  made  without  jurisdiction  not  recognized. 
See  Conflict  op  Laws,  1. 

When  decision  of  foreign  court  allowing  a  cross  bill  in  equity  binding  here. 
See  Conflict  of  Law^s,  4. 

Not  set  aside  because  of  alleged  perjured  testimony. 
See  Equity.  1. 

Decree  establishing  invalidity  of  marriage  bars  claim  as  widow  in  action  for 
accounting. 

See  Executors  and  Administrators,  2. 

Rights  of  contractors  on  foreclosure  of  sub-coutractor's  lien  against  owner. 
See  Lien,  6. 

Notice  of  entry  — absence  of  clerk's  signature  to  judgment  attached. 
See  Practice,  1. 

Conditions  upon  opening  judgment. 
See  Practice,  5. 

Verdict  —  clerk  cannot  change  verdict  to  award  interest  after  discharge  of 

See  Trial,  4. 

Pfcrty  —  when  decree  of  invalidity  not  binding  on  unborn  beQefi<?iai7. 
See  Will,  10,  11. 

See  Stay. 
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JUB7. 

1.  Strtuskjury-— action  hy  public  official  far  libel— special  jury.  In  an  action 
for  libel  instituted  bv  a  district  attorney  where  questions  will  arise  on  the  trial 
as  to  what  knowledge  the  plaintiff  possessed  with  reference  to  crimes  charged 
by  the  defendant  to  have  been  committed  by  different  corporations  and  individ- 
uals, and  as  to  whether  he  acted  honestly  and  with  due  skill,  care  and  diligence 
and  was  actuated  by  proper  motives  in  refraining  from  presenting  the  facts  to 
the  grand  jury,  the  importance  and  intricacy  of  the  case  require  that  the  issues 
should  be  tried  before  a  specially  selected  jury. 

In  such  a  case  the  court,  instead  of  ordering  a  struck  jury  under  section  1068 
of  the  Code  of  Civil  Procedure,  will  direct  that  the  issues  be  tried  before  a  special 
jury  as  provided  in  section  5  of  chapter  602  of  the  Laws  of  1901,  as  amended 
by  chapter  458  of  the  Laws  of  1904.  Jerome  v.  New  York  Evening  Journal  Pub. 
Go,,  872. 

2.  Motion  —  rdief  under  general  prayer.  Where  a  motion  for  a  struck  jury 
under  section  1068  of  the  Code  of  Civil  Procedure  contains  a  prayer  for 
such  other  and  further  relief  as  to  the  court  might  seem  proper,  the  court  upon 
denying  the  motion  for  the  struck  jury  may  order  the  issues  tried  before  a  special 
jury  as  provided  in  section  5  of  chapter  602  of  the  Laws  of  1901,  as  amended  by 
chapter  458  of  the  Laws  of  1904.    Id. 

8.  Trial  —  special  jury  ordered.  An  action  involving  the  validity  of  the  elec- 
tion of  the  ma^ror  of  the  city  of  New  York  and  turning  upon  questions  of  fact  Is 
of  such  grave  importance  that  it  should  be  tried  before  a  special  jury  under  the 

E revisions  of  chapter  602  of  the  Laws  of  1901,  as  amended  by  chapter  458  of  the 
aws  6t  1904,  rather  than  before  a  struck  jury.    People  v.  McClelland  664. 

4.  Appeal  —  power  of  Appellate  Ditision  to  grant  relitf  under  general  prayer. 
Where  a  notice  of  motion  for  an  order  for  a  struck  jury  asks  for  *'such  other 
and  further  relief  as  to  the  court  ma^  seem  just,"  the  Appellate  Division 
may  order  a  trial  before  a  special  jury  without  remitting  the  case  to  the  Special 
Term.     Id, 

Clerk  cannot  change  verdict  to  award  interest  after  discharge  of  jury. 
See  Trial,  4. 

See  Trial. 

LABOB  LAW. 

Employment  of  minor  — liability  of  superintendent. 
See  Crime,  4; 

Actions  under. 

See  Master  and  Servant. 

LAKBLOBD  AND  TENANT. 

1.  Evidence  —  wJien  custom  as  to  moving  day  admissible.  In  an  action  to  recover 
rent  from  a  tenant  who  vacated  the  last  of  April,  although  bound  for  a  term  of 
one  year  from  September  firat  at  a  monthly  rent,  the  defendant,  claiming  a 
release,  testified  that  he  told  the  plaintiff  when  he  asked  the  latter  to  release  him 
"that  this  was  the  moving  season,  tliat  the  first  of  May  would  be  the  time 
when  tenants  took  the  new  property,"  and  the  plaintiff  replied  that  "  he  did  not 
think  there  would  be  any  trouble  in  renting  the  place  there  now."  This  con- 
versation was  denied  by  the  plaintiff,  and  he  offered  to  prove  that  steam-heated 
apartments  of  the  class  involved  were  not  rented  on  May  first  but  on  October 
first. 

Held,  that  it  was  error  to  exclude  such  evidence  as  it  tended  to  show  that  it  was 
improbable  that  the  plaintiff  admitted  that  May  first  was  the  renting  day  or 
accepted  that  as  a  moving  cause  for  his  consent  to  release  the  defendant  on 
payment  of  the  April  rent.    Eswein  v.  Uodgkinson,  6. 

2.  Termination  of  lease  —  covenant  to  reimburse  tenant  for  improvements.  A 
lease  by  which  a  tenant  covenants  to  surrender  on  receiving  six  months'  notice  of 
a  bona  fide  sale  of  the  property,  and  on  payment  of  the  pro  rata  amount  of 
expenditures  made  by  her  *'in  repairs  and  improvements  on  the  property," 
should  be  construed  to  mean  that  the  tenant  was  entitled  to  such  reimbursement 
for  chansres  or  betterments  in  the  existing  building  demised.  Dougktston  Realty 
Oo.  V.  &SS,  508. 
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LA2n>L0BD  AKD  TENANT—  Continued. 

8.  8ame — notice  of  eale.  Under  such  covenant  the  tenant  is  Dot  bound  to 
surrender  the  premises  before  the  expiry  of  the  term  unless  notice  of  a  sale  by 
the  lessor  be  given  and  perfected,  and  the  pro  rata  value  of  the  expenditures  for 
improvements  be  paid  or  tendered.    Id, 

4.  Same — covenant  running  with  land.  As  said  covenant  related  to  repairs, 
it  ran  with  the  land,  and  became  binding  upon  an  assignee,  though  not  so 
stated.    Id. 

6.  Same — aeeignment.  In  any  event  when  such  covenant  t)inds  "legal  repre- 
sentatives "  it  is  binding  upon  assigns,  they  being  included  in  the  term.     Id. 

Lease  of  railroad  properties  construed  —  rental  of  unused  portions  applied  to 
improvements. 

Brooklyn  Heights  R.  R  Go.  v.  BroMyn  City  R.  R.  Co.,  896. 

Lease  —  larceny  by  taking  shell  fish  from  leased  oyster  beds — when  proof  of 
lease  inmiaterial. 

See  Crime,  1-3. 

Termination  of  lease  by  condemnation — damages  for  unexpired  term — lease 
construed. 

See  Eminent  Domain,  4. 

LABOENT. 

Taking  shell  fish  from  leased  beds  —  notice. 
See  Crime,  1-^. 

See  Landlord  and  Tenant. 

Complaint — applieation  of  dtfamatory  matter  to  pontiff.    Although  an  article 
•  '"  led,  itisi 


libelous  per  ee  does  not  identify  the  person  libeled,  it  is  unnecessary  to  allege 
in  the  complaint  any  extrinsic  fact  for  the  purpose  of  showing  its  appliokUon 
to  the  plaintiff  where  the  complaint  contains  an  allegation  that  the  defamatory 
matter  was  published  of  and  concerning  the  plaintiff,  and  contains  no  allegations 
which  would  exclude  proof  of  anv  fact  tending  to  identify  the  plaintiff  as  the 
person  libeled.     Van  Heueen  v.  Argenteau,  776. 

Lnproper  joinder  with  actions  for  conspiracy  and  malicious  prosecution. 
Bird  V.  FOet,  902. 

Action  by  public  officer  for  libel  —  special  jury. 
See  Jury,  1,  2. 

Partial  defense  in  Justification — demurrer  —  qualified  privilege  of  dieat'a 
letter  to  attorney.  ' 

See  Pleading,  11,  12. 

UOBNSE. 

Permission  to  conduct  business  as  stenographer  in  hotel — effect  of  mutual 
powers  of  revocation. 

See  Contract,  7,  8. 

Permit  to  erect  sky  sign,  city  of  New  York. 
See  Municipal  Corporations,  24. 

Action  to  restrain  revocation  of  license  —  right  of  complainant  to  intervene  as 
defendant. 

See  Party,  2. 

To  village  authorities  to  enter  lands  to  make  public  improvements  —  effect  of 
conveyance  —  partial  performance  takes  oral  license  out  of  Statute  of  Frauds. 
See  Heal  Property,  1-5. 

LIEN. 

1.  Mechanise  lien  —  macJiinery  furnished  to  equip  factory .  One  who  famishes 
and  installs  second-hand  machinery  in  a  vacant  building  which  the  owner 
purchased  for  the  ex  press  purpose  of  equipping  as  a  factory  for  his  own  use,  is 
entitled  to  a  mechanic's  lien  for  a  balance  of  the  purchase  prioe  unpaid,  even 
though  no  extensive  alteration  was  made  for  its  installment  and  it  was  merely 
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fastened  to  joists  by  screws  so  as  to  be  removable  without  injury  to  the 
building. 

Such  inachiner)r  may  be  considered  to  be  furnished  **  for  the  improvement  of 
real  property"  within  the  meaning  of  the  Mechanics'  Lien  Law.  OHMn  v. 
Ermt,  m. 

2.  Mechani(^s  lien  —  notice  of  lien  by  partners,  A  notice  of  mechanic's  lien  for 
work  done  by  copartners  is  not  defective  for  failure  to  allege  the  copartnership 
or  the  firm  name,  if  in  fact  filed  by  all  the  members  of  the  partnership  jointly. 
W<Uer$Y,  Goldberg,  511. 

8.  Same — veiifieation.  The  verification  of  such  notice  may  be  made  by  one  of 
the  joint  lienors.    Id. 

4.  Meefianic's  lien  -^  payment  —  order  upon  owner.  A  sub-contractor,  furnishing 
materials  to  the  contractor,  by  taking  an  order  upon  the  owner,  is  not  presumed 
to  receive  it  as  absolute  payment  irrespective  of  whether  the  amount  can  be  col- 
lected from  the  owner.    Preidenrich  v.  Condict,  807. 

6.  Personal  judgment  against  contractors.  When  such  sub-contractor  files  a 
mechanic's  lien  for  materials  furnished  and  in  a  suit  of  foreclosure  joins  the  con- 
tractor as  party  defendant,  the  court  may  render  a  personal  judgment  against  the 
contractor.    Id. 

6.  Same  —  money  jiidgment.  When  contractors  made  parties  defendant  on  the 
foreclosure  of  a  mechanic's  lien  against  the  owner  have  nled  no  liens  and  do  not 
ask  that  the  plaintiff's  lien  be  enforced,  they  are  not  entitled  to  a  money  ludg- 
ment  against  the  owner,  as  the  latter  is  entitled  to  jury  trial  "upon  such  an  issue. 
It  is  only  where  a  party  has  filed  a  mechanic's  lien  that  upon  a  failure  for  any 
reason  to  establish  the  lien,  a  money  judgment  may  be  given.    Id. 

Form  of  determination  —  enforcement  of — basis  of  compensation. 
See  Attorney  aito  Client,  3, 4. 

Determination  of  on  substitution  of  attorneys. 
See  Attorney  and  Client,  6,  7. 

UMTTATION  OF  ACTION. 

Foreign  corporation  —  when  defense  of  statute  available.  The  time  within  which 
action  must  be  brought  in  the  courts  of  this  State  by  any  litigant,  whether  a 
natural  or  artificial  person,  resident  or  non-resident,  is  wholly  governed  by  the 
statute.  * 

A  foreign  corporation  which  has  strictlv  complied  with  the  provisions  of  sub- 
division 2  of  section  483  of  the  Code  of  Civil  Procedure  by  designating  a  person 
in  this  State  upon  whom  service  of  summons  may  be  made,  may  take  the  defense 
of  the  Statute  of  Limitations.  Wehrenberg  v,  New  York,  New  Haven  db  H.  B.  B. 
a?.,  205. 

For  accounting  against  directors. 
See  Corporations,  23. 

To  recover  real  property  —  infant  — rule  as  to  computing  disability. 
See  Real  Property,  9-12. 

To  recover  for  ini uries  to  easements  —  extension  of  time  by  infancy. 
See  Heal  Property,  lft-18. 

X«IS  PENBSNa 

Ineffectual  notice  of  entry  of  judgment. 
See  Practice,  1. 

When  not  authorized  in  condemnation  proceedings. 
See  Real  Property,  5. 

When  not  incumbrance. 

See  Vendor  and  Purchaser,  5. 

MANDAlCXTa 

1.  Judicial  notice  -—  municipal  ordinances.  The  court  will  not  take  judicial 
notice  of  municipal  ordinances.     People  ex  rel.  Cross  Go.  v.  AJiearn,  840. 

2.  Mandamus  to  compel  removal  of  obstrmetions  in  street  —  estoppel  of  adjoining 
owner.    The  fact  that  an  abutting  owner  observed  in  silence  the  erection  by  the 
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MAND AlCUS  —  Continued, 

adjoining  owner  of  a  structure  extending  into  the  street  and  constttuting  a 

nuisance,  wiil  not  estop  him  from  demanding  its  removal.    Id, 

8.  Same — special  ir^ury.  Such  a  structure  constitutes  a  nuisance  and  the 
adjoining  owner  suffers  special  damages  entitling  him  to  maintain  a  proceeding 
U>  compel  its  removal 

A  citizen  may  maintain  a  proceeding  by  mandamus  to  compel  public  officials 
to  perfqrm  their  duty  and  remove  unlawful  obstructions  and  nuisances  in  public 
streets  without  being  specially  damaged.    Id, 

4.  Same  —  ordiwtnee  autharinng  structure  —  eonstruetum  and  validity.  While 
the  city  of  New  York  may  have  had  the  power  to  pass  the  ordinance  of  1844, 
extending  to  the  lot  owners  on  Fifth  avenue  the  privilege  of  inclosing  a  court 
fifteen  feet  wide  with  an  open  railing  lu  front  of  their  lots;  for  the  purpose  of 
ornamenting  the  avenue,  such  ordTnnnce  does  not  authorize  the  construction 
of  a  platform  in  place  of  such  court,  and  the  placing  of  a  boiler  and  machinery 
under  the  same  for  the  private  use  of  an  abutting  owner. 

The  public  officials  having  knowingly  acquiesced  in  the  erection  and  mainte- 
nance of  these  stnictures,  the  writ  of  mandamus  to  compel  their  removal  will 
be  withheld  a  sufficient  length  of  time  to  enable  the  abutting  owners  to  change 
the  location  of  the  engine,  boiler  and  machinery.    Id, 

To  compel  issuance  of  summons  of  Municipal  Ck>urt. 
tee  Court,  6. 

XABBIAGE. 

See  HnsBAKD  and  Wife. 

MAJSTEB  AND  SEB V ANT. 

1 .  Trial  —  action  for  breach  of  contract  of  employment — election  between  causes  ef 
action  alleged,  A.  plaintiff  suing  to  recover  damages  for  a  breach  of  contract  of 
employment  for  one  year,  which  embodied  an  option  by  the  employer  to  extend 
the  contract  for  three  years  on  written  notice,  who  sets  out  two  counts:  F^irst,  that 
the  requirement  for  written  notice  was  waived  and  the  contract  verbally  renewed 
for  three  years;  and,  second,  that  it  was  renewed  for  one  year,  should  not  be 
required  tu  elect  between  these  causes  of  action  until  the  close  of  the  evidence. 
Menddson  v.  Bronner,  896. 

2.  Same  —  presumption  wTisn  employee  serves  after  expiration  ef  term.  When, 
on  the  expiration  of  a  written  contract  of  employment  for  one  year,  the  servant 
remains  in  his  master's  employ  without  agreement  limiting  the  subsequent 
period  of  his  employment,  the  law  implies  a  renewal  of  the  contract  upon  the 
same  terms  for  another  year.    Id, 

8.  Contract  of  employment  —  evidence  shewing  hiring  by  week.  Action  to  recover 
damages  for  the  breach  of  an  oral  contract  employing  the  plaintiff  as  a  hat 
trimmer  examined,  and  held,  that  the  hiring  was  by  the  week  and  not  for  the 
season,  and  that  the  motive  of  the  defendant  in  discharging  the  plaintiff  was 
immaterial     Egan  ▼.  Chabot,  508. 

Negligence  —  employee  killed  by  fall  of  weight  —  negligenc*e  of  foreman— 
Employers'  Liability  Act  — detail  of  work. 
Dogherty  v.  Westinghouse  Co,,  894. 

Negligence  —  injury  to  workman  by  caving  in  of  trench  —  duty  to  sheath 
trench  six  feet  deep. 

Walsh  V.  Continental  Iron  Works,  895. 

Complaint  for  wages —evidence  of  performance  —  damages  for  discharge. 

See  Contract,  4,  5. 
Action  for  services  rendered  decedent  —  failure  to  prove  value. 

See  Contract,  9. 

Complaint  alleging  implied  contract  by  decedent  to  pay  for  services. 
See  Contract,  11. 

Employment  of  minor  —  liability  of  superintendent  for  acts  of  subordinates. 
See  Crimb,  4. 
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MAJSTEB  AND  BERY AISTT  ^  Coniinued. 

Action  for  services  rendered  decedent  —  evidence  of  payment  ^-harden  of 
proof. 

See  Executors  and  Ajdmtnistratobs,  12,  18. 

Action  to  restrain  strike  in  violation  of  contract  —  power  of  committee  to  make 
contract. 

See  Injunction. 

Injury  by  collapse  of  concrete  structure — assumption  of  risk — work  not 
creating  place  of  danger. 

See  NEaLiGENCS,  2-4. 

Injury  from  fall  of  elevator — contributory  negligence  in  failing  to  signal 
engineer  to  stop. 

See  Nbqligencb,  5. 

Injury  to  lineman  by  fall  of  pole  —  duty  of  inspection  —  instructions  to  expert 
employee. 

See  Negligence,  &-8. 

Negligence  not  alleged  —  charge. 
See  Negligence,  9. 

Injury  from  fly-wheel  —  when  guard  unnecessary  —  opinion  of  factory 
inspectors. 

See  Negligence,  10-18. 

Suflicient  ff uard  over  shaft  —  duty  to  warn  minor  —  unexpected  act. 

See  JNEGLIGENCB,  15,  16. 

Injuries  from  revolving  shaft  —  guarding  machinery  —  custom — expert 
opinion  as  to  appliance. 

See  Negligence,  1&-20. 

Employee  injured  by  obstruction  of  track  in  subway  -  liability  of  contractor 
— liability  of  railroad. 

See  Negligence,  22-26. 

Assault  by  conductor  on  passenger  —  liability  of  company. 
See  Railroad,  8,  4. 

Death  of  electrical  worker  on  track  —  pleading  —  Railroad  Law,  section  42ay 
need  not  be  alleged. 

See  Railroad,  5,  6. 

Breach  of  contract  of  employment  —  place  of  trial. 
See  Venue,  3. ' 

See  Principal  and  Agent. 

MEOHANICrS  LIEN. 

SeeLmix. 

KEBGEB. 

See  Corporations,  1-6. 
See  Insurance,  6,  7. 

MONET  RECEIVED. 

Sale — emtraet  requiring  buyer  to  pay  duties  ^  action  to  reeowr  duties  refunded 
by  government.  When  goods  in  bond  are  sold  under  a  contract  requiring  the  buver 
to  pay  to  the  seller  the  amount  of  the  import  duty  in  cash,  and  the  latter,  after 
turning  over  the  sum  to  the  collector  of  customs,  has  received  back  from  the 
government  a  portion  thereof  as  an  overpayment,  the  buyer  may  maintain  an 
action  at  law  to  recover  money  had  and  received  to  her  use. 

Evidence  examined  and  held,  that  the  plaintiff  made  prima  facie  proof  that 
the  goods  weve  bought  and  the  duties  i)aid  by  her  under  such  contract,  and  that 
a  dismissal  of  the  complaint  upon  the  meriU  was  error.     Friend  v.  Eosentoald, 

KONOPOLY. 

When  consolidation  of  gas  companies  not  obnoxious  to  statute. 
See  Corporations,  &-11. 


Digitized  by  VjOOQIC 


986  INDEX. 

MOBTGAGS. 

1.  Aciion  to  recover  the  eonsidercUion  of  a  building-loan  mortgage  —  payment  to 
Hiird  person.  When  in  an  action  by  a  mortgagor  against  his  mortgagee  to  recorer 
the  consideration  of  a  building-loan  mortj^age,  the  president  of  the  firm  whidi 
furnished  the  lumber  for  the  building  testifies  that  the  mortga^r  agreed  that  the 
consideration  should  be  paid  direct  to  him  by  the  plaintiff's  attorney  when 
received  from  the  mortgagee,  it  is  error  to  direct  judgment  for  the  plaintiff  for 
an  installment  which  was  paid  to  such  president  by  the  defendant.  Ea^fike  v. 
Van  Eppi,  68. 

2.  ChfUraet  extending  time  of  payment.  An  agreement,  based  upon  a  sufficient 
consideration  extending  the  time  of  the  payment  of  a  mortgage,  is  a  valid  defense 
to  an  action  of  foreclosure  commenced  before  the  time  to  wmch  the  payment  of 
the  mortgage  debt  has  been  extended.    Kreba  y^mOarpenter,  755. 

8.  Same — consideration — pleading — anewer.  Where  the  owner  of  a  leasehold, 
who  has  not  assumed  a  prior  mortgage  thereon,  pays  interest  U)  the  mortgagee 
in  consideration  of  his  agreement  to  extend  the  mortgage  to  a  specified  date, 
there  is  a  good  consideration  for  the  contract  to  extend.  Hence,  an  answer  set- 
ting out  the  facts  aforesaid  states  a  good  defense  to  an  action  of  foreclosure 
brought  before  the  expiration  of  the  extension,  and  it  should  not  be  stricken  out 
as  frivolous. 

This  is  so,  although  there  be  no  allegation  as  to  an  extension  of  payment  of 
the  bond  secured  by  the  mortgage,  as  such  is  the  reasonable  intendment.    Id. 

4.  Practice.  The  objection  that  the  answer  does  not  allege  that  the  agree- 
ment extending  the  time  was  in  writing  is  not  available  on  a  motion  to  strike 
out  the  answer  when  the  fact  that  it  was  not  in  writing  does  not  appear  on 
the  face  of  the  pleading.    Id. 

6.  Anewer.  Such  answer  need  not  allege  that  there  was  an  absolute,  unquali- 
fied extension  of  time  of  payment,  as  under  the  allegations  aforesaid  that  may 
be  inferred  by  reasonable  intendment. 

So,  too,  an  allegation  that  the  plaintiff  agreed  to  extend  the  time  of  payment 
sufficiently  alleges  the  execution  of  an  actual  extensio|;i,  such  being  the  fair 
inference.    Id. 

6.  Payment.  The  payment  of  interest  upon  an  indebtedness  by  a  person  who 
is  not  liable  to  pay  the  same  is  a  good  consideration  for  an  extension  of  time  to 
pay  the  balance  due.    Id. 

7.  Porecloeure  — failure  of  mortgagor  to*  pay  taxes  on  firet  day  due.  Where  on 
appeal  from  a  judgment  of  foreclosure  it  appears  tnat  the  plaintiff  took  an 
unconscionable  advantage  by  declarinc^  the  mortgage  due  because  of  the  defend- 
ant's failure  to  pay  taxes  as  covenanted,  on  the  very  day  they  became  due,  a  court 
of  equity  will  reverse  the  decree  and  grant  a  new  trial,  although  the  answer  did 
not  ask  for  affirmative  relief  from  tlie  default,  but  merely  demanded  a  dismissal 
of  the  comphiint.     Qermania  Life  Insurance  Co.  v.  Potter,  814 

8.  Same — equity — power  to  deny  foreclosure  on  teetinical  default.  A  court  of 
equity  under  the  circumstances  appearing  in  the  present  case  should  not  entertain 
an  action  to  foreclose  a  mortgage  because  of  a  technical  default  in  the  payment  of 
taxes  even  though  there  was  no  offer  to  repay  the  taxes  before  action  com- 
menced, if  the  action  was  begun  so  quickly  that  there  was  no  opportunity  to 
do  so,  and  the  defendant  upon  learning  that  tho  plaintiff  had  taken  advantue 
of  the  default  tendered  all  taxes  paid  with  interest  and  costs  of  action  to  date.    Id. 

9.  Same —  tender.  Although  the  tender  of  taxes  and  costs  was  made  in  the 
form  of  a  certified  check  the  plaintiff  cannot  take  advantage  of  the  fact  that 
money  was  not  tendered  if  it  did  not  refuse  the  tender  upon  that  ground.    Id. 

10.  Sams— equity.  Whether  a  court  of  equity  will  relieve  a  mortgagor  who 
has  covenanted  to  pay  taxes  from  a  failure  to  pay  on  the  first  day  the  tax 
became  due  depends  upon  the  circumstances.  The  foreclosure  of  a  mortga^  is 
equitable  in  its  nature,  althousjh  based  on  legal  rights,  and  it  is  the  produce 
of  a  court  of  equity  to  see  to  it  that  a  party  invoking  its  aid  shall  have  dealt 
fairly  before  relief  is  given.    Id. 

Foreclosure  —  service  by  publication  —  sufficiency  of  moving  affidavit 
See  PROCBSS,  2. 
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MOTIOH  AND  OBDER. 

Affldaoits  in  support  of  attachment.  When  a  motion  to  Tacate  a  warrant  of 
attachment  is  made  upon  affidavits  the  court  may  consider  additional  affidavits 
in  support  of  the  attachment. 

Where  such  additional  affidavits  aver  positively  that  the  defendant  is  a 
foreign  corporation  and  incorporate  a  telegram  from  a  foreign  secretary  of  state 
to  that  e£Fect,  and  the  defendant's  affidavits  do  not  deny  that  it  is  a  foreign 
corporation,  the  attachment  should  not  be  vacated.  Pedersen  Manvfacturing  Vo. 
V.  Wai^ter  Automobile  Co.,  b31. 

When  order  giving  right  to  renew  motion  appealable. 
8m  Appeal,  1. 

Requisites  of  moving  affidavit. 
Bu  Attachment. 

When  notice  of  motion  for  appointment  of  receiver  necessary  —  sufficiency  of 
papers. 

Bu  Banking,  8,  4. 

Contents  of  order  discharging  receiver. 
See  Banking,  6. 

Examination  of  witness  —  sufficiency  of  affidavits. 
Bee  Deposition. 

Motion  for  additional  allowance  and  counsel  fees  in  action  for  separation. 
Bee  Husband  and  Wife,  6. 

Prayer  for  general  relief. 
Bee  Jury,  2. 

Entry  of  order  denying  motion  for  judgment  on  special  verdict  improper. 
Bee  Negligence,  21. 

Order  for  bill  of  particulars  should  not  preclude  evidence. 
Bee  Pleading,  15. 

Affidavit  on  motion  for  order  to  serve  by  publication. 
Bee  Process,  1,  2. 

MOUNT  VEBNON,  OITT  OF. 

Assessment  for  street  improvement — agreement  to  arbitrate  vUra  viree. 
Bee  Municipal  Corporations,  H>-21. 

UUNIOIPAIi  00BP0RATI0N8. 

1.  Party  -^  viUage  may  er^oxn  deetruetive  excavation.  An  incorporated  village 
having  by  charter  exclusive  control  and  supervision  of  public  streets  through  its 
board  of  trustees,  and  being  liable  for  injury  resulting  through  the  negligence 
of  the  trustees  in  the  discharge  of  their  duties,  may  sue  in  equity  to  restrain  an 
abutting  landowner  from  depriving  a  street  of  lateral  support  by  excavating  on 
his  own  lands. 

An  incorporated  village  is  within  the  purview  of  section  8  of  article  8  of  the 
State  Constitution  providing  that  all  corporations  shall  have  a  right  to  sue  and 
be  sued  in  all  courts  in  like  cases  as  natural  persons,  and  in  that  respect  has  the 
same  rights  as  a  private  corporation  or  individual.  Village  of  Haveretrate  v. 
mskeraoti  (Ms.l  d  ^,  18. 

2.  Real  property — right  to  lateral  support  of  puHie  street.  At  common  law  the 
owner  of  lands  on  which  there  are  no  buildings  or  other  superstructures  is  entitled 
to  lateral  support  from  the  lands  of  his  neighbor,  and  the  rule  applies  where  an 
abutting  owner  excavates  to  the  damage  of  a  village  street.    Id, 

8.  Bams  —  additional  burden.  There  is  no  presumption  that  lands  used  for 
streets  have  any  additional  burden  imposed  upon  them.    Id, 

4.  PMic  and  corporate  duties — building  departinent — negligent  approval  of  plans. 
The  building  department  of  the  city  of  New  York  performs  a  public  service  in 
which  the  citv  has  no  private  or  corporate  interest  and  its  negligence  in  approving 
defective  building  plans  does  not  render  the  city  liable.  Btubteyy,  Allison  Realty 
Co.,  162. 

5.  Borne — nuisance  —  collapse  of  building.  A  municipal  corporation  is  not 
liable  to  a  person  injured  by  the  collapse  of  a  building  for  failure  to  pass  or 
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UUNIGIPAIi  00BP0RATI0N8—  Continued. 

enforce  an  ordinance  relating  to  tlie  construction  of  buildings  which  would  baye 

prevented  its  collapse.    Id, 

6.  Same  ^streets  —  liability  of  city.  The  duty  of  a  municipal  corporation  to 
keep  its  streets  in  a  reasonably  snfe  condition  for  public  travel  does  not  render 
it  liable  to  a  person  injured  b^r  the  collapse  of  a  defectively  constructed  building 
where  the  person  injured  was  in  the  building  and  not  in  the  street  at  the  time  of 
its  fall.    Id, 

7.  Discharge  of  police  officer  without  hearing.  Where  char^  have  been  pre- 
ferred against  a  police  officer  for  neglect  of  duty,  and  on  his  failure  to  appear 
at  the  hearings  at  which  no  evidence  was  taken,  charges  are  again  made  founded 
upon  the  failure  to  appear  on  the  former  charges,  which  latter  charge  he  seeks 
to  excuse  before  the  deputy  commissioner  on  the  ground  of  illness,  the  police  com- 
missioner on  having  remitted  to  him  a  sentence  of  forfeiture  of  pay  made  on  the 
last  charge,  cannot,  after  disapproving  the  same,  dismiss  the  officer  on  the  prior 
charges,  for  as  to  these  there  has  been  no  hearing  or  investigation.  PtopU  ex  rel. 
Connolly  v.  Bingham,  170. 

8.  Withholding  of  engineer's  certificate —  refusal  to  pay  contractor — breach  bv 
municipality.  Where  the  certificate  of  the  engineer  in  charge  of  public  work 
is  a  condition  precedent  to  payment  of  installments  to  the  contractor  as  the  work 
progresses,  the  city  is  not  guilty  of  a  breach  of  the  contract  on  failure  to  pay  an 
installment  claimed,  in  the  absence  of  such  certificate,  unless  it  appears  that  the 
withholding  of  the  certificate  was  either  fniudulent,  arbitrary  or  unreasonable. 

In  an  action  for  breach  of  contract  the  burden  of  proving  the  breach  is  upon  the 
party  asserting  it.     Devlin  v.  City  of  New  York  (No.  I),  m. 

9.  Same  —  trial  —  question  for  jury.  Evidence  examined  and  held,  that  it  was 
error  to  direct  a  verdict  for  the  plaintiff;  that  it  was  a  question  for  the  jury  as 
to  whether  the  withholding  of  the  certificate  was  fraudulent,  arbitrary  or 
unreasonable. 

Held,  further,  that  it  was  for  the  jury  to  determine  whether  the  contractor  had 
furnished  the  amount  of  labor  and  material  necessary  to  entitle  him  to  the 
engineer's  certificate,  and  the  amount  of  damages  to  which  he  was  entitled,  if 
any.    Id. 

10.  Certiorari  lies  to  review  determi.iation  of  grade  damage  commissioners, 
aty  of  New  York.  A  determination  by  the  change  of  grade  damage  commission- 
ers, appointed  under  chapter  537  of  the  Laws  of  1893,  as  amended  by  chapter 
567  of  the  Laws  of  1894  and  chapter  474  of  the  Laws  of  1905,  rejecting  a  claim 
for  damages  on  the  ground  that  they  were  without  jurisdiction,  is  reviewable  by 
certiorari.     People  ex  rel.  Astor  v.  Stillings,  195. 

11.  Same  —  cfiapter  587  of  Laws  of  1898,  authorizing  payment  of  damages  to 
landowners,  not  restricted  to  injury  by  depression  of  railroad  tracks.  Chapter  537 
of  the  Laws  of  1898,  authorizing  the  assessment  and  payment  of  damages  to 
landowners  caused  b]^  changes  in  grade  made  in  the  twenty -third  and  twenty- 
fourth  wards  of  the  city  of  New  York,  pursuant  to  chapter  721  of  the  Laws  of 
1887,  did  not  restrict  the  granting  of  an  award  to  those  cases  where  the  dam- 
age was  caused  by  a  depression  of  railroad  tracks,  but  authorized  an  award 
where  the  damage  was  caused  by  a  change  in  the  grade  of  public  streets.    Id. 

12.  Same  —  map  No.  1033  was  filed  pursuant  to  chapter  721  of  Laws  of  1887. 
Map  No.  1083,  filed  by  said  commissioners  on  August  30, 1889,  was  filed  under 
the  provisions  of  chapter  721  of  the  Laws  of  18i87,  notwitbstanding  that  the 
certificate  thereon  made  by  the  president  of  the  park  board  stated  tJ^t  the 
improvement  was  made  under  the  authority  of  chapters  577  and  721  of  the 
Laws  of  1887.  Hence  the  commissioners  appointed  under  the  damage  com- 
mission law  aforesaid  have  jurisdiction  to  award  damages  to  landowners 
suffering  by  the  change  of  grades  delineated  thereon.     Id. 

13.  Same— public  officer  —  limitation  of  power.  As  said  map  was  adopted  by 
the  formal  resolution  of  the  park  board,  in  proceedings  expressly  stated  to  be 
taken  under  chapter  721  of  the  Laws  of  1887,  the  formal  action  of  tbe  board 
was  not  limited  or  affected  by  the  extraneous  and  unwarranted  statement  by  the 
president  of  the  board  that  the  improvement  was  also  made  under  chapter  577 
of  the  Laws  of  1887,  as  the  president  was  the  mere  agent  of  the  board  and 
empowered  only  to  carry  out  its  will,     /d. 
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14.  Same  — certificate.  The  certificate  of  the  officer  is  evidence  only  of  the 
facts  which  by  law  he  is  required  or  authorized  to  certify.    Id. 

16.  Theatrical  exhibitions  on  Sunday  in  city  of  New  York.  On  an  application 
for  a  peremptory  writ  of  prohibition  to  restrain  the  entry  of  an  order  revoking 
a  theatrical  license  in  the  city  of  New  York,  the  only  question  involved  is  the 
jurisdiction  of  the  justice  to  entertain  the  application  and  to  make  the  order. 
People  ex  rel.  Hdmmerstein  v.  (y  Gorman,  222. 

16.  Same  —  effect  of  section  277,  Penal  Code,  on  city  cJiarter.  Section  1481  of  the 
charter  of  the  city  of  New  York,  forbidding  the  giving  of  certain  exhibitions 
and  performances  on  Sundays,  being  a  re-enactment  of  section  2007  of  the  Con- 
solidation Act  of  1882,  was  only  repealed  by  section  277  of  the  Penal  Code  cover- 
ing  the  same  ground  in  so  far  as  section  2007  made  said  acts  a  crime  and  fixed 
a  punishment  therefor. 

Said  section  of  the  charter  was  not  repealed  by  section  277  of  the  Penal  Code 
in  so  far  as  the  former  section  provides  for  the  revocation  of  a  theatrical  license 
issued  under  section  1478  of  the  charter.     LZ. 

1 7.  Same  — jurisdiction  of  Supreme  Couj't  to  revoke  license — writ  oj^prohibition  does 
not  lie.  It  follows,  therefore,  that  the  Supreme  Court  has  j  urisdiction  of  a  proceed- 
ing to  revoke  a  theatrical  license  in  said  city  upon  the  ground  that  the  licensee 
has  given  performances  on  Sunday  in  violation  of  section  1481  of  the  city  charter, 
and  the  writ  of  prohibition  does  not  lie  to  restrain  a  justice  of  the  said  court 
and  the  police  commissioner  of  the  city  from  entertaining  and  taking  such 
proceeding.     Id. 

18.  Auction  of  ferry  franchise,  city  of  Nexo  York  —  defaulting  bidder  cannot 
recover  daposit.  One  who  in  competition  with  others  bids  at  an  auction  of  the 
lease  of  a  ferry  franchise  held  b v  the  city  of  New  York  under  the  authority  of 
sections  170  and  180  of  the  Consolidation  Act,  under  terms  of  sale  providing  that 
the  highest  bidder  must  pav  the  auctioneer's  fee  and  deposit  twenty-five  per 
cent  or  his  bid  to  be  credited  on  the  first  quarter's  rent,  or  to  be  forfeited  to  the 
city  if  the  lease  be  not  executed  by  the  bidder,  is  not  entitled  to  recover  the 
deposit  when  he  refuses  to  complete  the  purchase  on  tender  of  the  lease  by 
the  municipal  authorities.     Phillips  v.  City  of  New  York,  807. 

19.  Assessmeit  for  street  improvement — agreement  to  arbitrate  ultra  vires. 
Neither  the  city  of  Mount  Vernon  nor  its  corporation  counsel  has  authority  to 
enter  into  astipulation  with  a  landowner  to  submit  to  arbitrators  the  amount  of 
assessment  on  his  lands  benefited  by  street  grading,  for  under  the  charter  the 
power  of  assessment  lies  in  the  city  assessors. 

The  power  of  a  city  to  lay  such  tax  is  purely  statutory,  and  the  enabling  stat- 
ute must  be  strictly  pursued  without  departing  from  its  substance.  Smadbeck  v. 
City  of  Mount  Vernon,  515. 

20.  Same — powers  of  assessors  cannot  be  delegated.  The  powers  of  such  city 
assessors  being  qwui  judicial  cannot  be  delegated. 

The  amount  to  be  assessed  for  the  benefit  of  such  improvement  is  not  the  sub- 
ject of  an  action  within  the  purview  of  section  2366  of  the  Code  of  Civil  Pro- 
cedure, for  it  is  a  determination  cast  by  law  upon  the  assessors  of  the  city.    Id. 

21.  Same  —  wTien  courts  cannot  act  on  defective  agreement  to  arbitrate.  An 
agreement  to  arbitrate  not  meeting  the  formal  requirements  of  the  statute  in  that 
it  is  not  duly  acknowledged  and  certified,  affonis  no  basis  for  action  by  the 
court.     Id. 

22.  Discharge  of  police  officer  —  conduct  unbecoming  ai  officer.  A  police  officer 
who  speaks  in  an  insolent  and  defiant  manner  to  the  commissioner  while  on 
trial  before  him,  is  guilty  of  conduct  unbecoming  an  officer,  and  his  removal  on 
subsequent  charges  based  upon  such  conduct  is  justified.  People  ex  rd.  Berlin  v. 
Bingham,  558. 

23.  Same  —  certiorari — questions  reviewed.  On  certiorari  to  review  the  dis- 
missal of  a  palice  officer  the  court  may  determine  whether  the  trial  was  con- 
ducted according  to  the  law  and  whether  the  finding  of  the  police  commissioner 
was  supported  by  the  evidence,  but  it  will  not  interfere  with  the  punishment 
inflicted,  nor  with  the  jud&rment  of  the  commissioner  as  to  what  acts  constitute 
conduct  unbecoming  an  officer  further  than  to  see  that  the  conduct  proven  fairly 
required  the  exercise  of  the  commissioner's  judgment.    Id, 
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24.  Skvtign,  diyof  New  York — permit — penaUy,  A  permit  to  erect  in  tbe 
city  of  New  York  a  "sky  sign ''  nine  feet  liigh  does  not  authorize  the  erection  of 
a  sign  twenty -flye  feel  high,  and  one  who  erects  such  sign  without  a  permit  is 
subject  to  a  penalty  of  |50  for  erecting  the  sign  and  a  further  penalty  of  92^ 
for  maintaining  it. 

No  sky  sign  of  whatever  dimensions  can  be  lawfully  erected  in  the  city  of  New 
York  without  the  filing  of  plans  and  specifications  and  the  issue  of  a  permit 
City  of  New  York  v.  Wtneimrgh  Advertinng  Co,  (No,  4),  641. 

Judicial  notice  of  municipal  ordinances. 
Bee  EyiDBMCB,  6. 

Ordinance  authorizing  structure  in  street  construed  —  right  to  compel  remoyal 
of  obstructions  in  street. 

See  Mandamus,  2-4. 

Injury  by  fall  into  excayaUon  in  city  street  —  facts  not  showing  negligence  of 
contractor  or  municipality. 

See  Nbglioemcb,  87»  88. 

Assessment  of  damage  on  condemnation  for  sewer  purposes — license  to  make 
improyements  reyocable. 

See  Real  Propbktt,  1-4. 

UUNlOIPAIi  OOUBT. 

See  Court. 

KXTTUAIi  BENEFIT  ABSOCIATIOH. 

See  Association. 

NB0IJGEKCB. 

1.  Bit  ipsa  loquitur — injury  on  etreet  car.  Proof  that  the  plaintiff,  a  passen- 
ger, was  injured  by  the  flying  up  of  a  trap  door  in  the  floor  of  a  trolley  car  raises 
a  presumption  of  negligence.    Baum  y.  New  York  d  Queefa  County  B,  Co.,  12. 

2.  AfMer  and  tervant  —  ir^ury  by  eoUapee  of  concrete  structure — when  neglige ftee 
and  eontribiUory  negligence  for  jury.  When,  in  an  action  to  recover  for  personal 
Injuries  received  by  a  common  laborer  while  lowering  a  manhole  constructed  of 
concrete  into  an  excayation,  which  was  effected  by  gradually  digging  the  earth 
from  beneath  the  structure,  the  plaintiff  gives  evidence  tending  to  show  that 
it  was  not  safe  to  lower  such  structure  without  bracing  it  within  and  without, 
the  negligence  of  the  master  in  failing  to  do  so  is  a  question  for  the  jury. 

So,  too,  the  plaintiff's  contributory  negligence  is  for  the  jury  when  it  appears 
that  he  was  exercising  due  care  while  digging  the  earth  from  beneath  the 
structure  as  directed,  and  was  guilty  of  no  act  of  carelessness  or  negligence 
which  contributed  to  the  injury.     Ward  v.  Ediaon  Electric  Illuminating  Co,,  22. 

8.  Same — auumption  of  risk.  When  it  is  shown  that  tbe  plaintiff  so  injured 
was  a  common  laborer,  illiterate  and  required  to  work  in  the  place  and  manner 
directed,  the  assumption  of  risk  is  a  question  for  the  jury.     Id. 

4.  Same  —  work  not  creating  place  of  danger.  As  the  walls  of  the  excavation  at 
which  the  plaintiff  was  at  work  did  not  fall,  but  the  injury  was  caused  by  the 
collapse  of  the  concrete  structure,  the  case  is  not  within  the  rule  that  the 
principle  of  a  safe  place  to  work  does  not  apply  where  the  prosecution  t>f  the 
work  itself  makes  the  place  and  creates  its  danger. 

The  fact  that  a  week  or  more  prior  to  the  accident  the  plaintiff  assisted  in 
building  the  concrete  structure  by  shoveling  gravel  does  not  prevent  a  reooveiy. 
Id. 

5.  Emplm/enf  Liability  Act— fall  of  elereOor -^  contributory  negligence  (f 
employee  in  failing  to  signal  engineer  to  stop.  An  employee  who,  contrary  to 
instructions,  jumps  on  a  moving  elevator  as  It  reaches  the  top  floor  of  a  build- 
ing, but  fails  to  ring  the  bell  which  was  the  signal  customarily  given  for  the 
engineer  to  stop,  and  is  killed  by  the  fall  of  the  elevator  due  to  the  breaking  of 
the  cable  when  the  elevator  reached  the  cross  beam,  is  guilty  of  contributoiy 
negligence  which  bars  a  recovery. 

(Per  Kellogg.  J.,  concurring):  The  failure  of  the  engineer  to  stop  the  elevator 
before  it  reached  the  top  of  the  shaft  was  the  negligence  of  a  fdlow-aerrant 
Bowers  ▼.  Norwiefi  Pharmaeal  Co.,  81. 
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6.  Employent  Liability  Act -^  injury  to  lineman  hy  faUaf  pole-^ctrntributory 
negligence.  Action  by  a  lineman  under  the  Employers'  Liability  Act  to  recover 
for  injuries  received  by  the  fall  of  a  pole  from  wliich  he  was  cutting  telephone 
wires.  It  appetirod  that  the  pole  was  not  in  use,  but  was  apparently  sound 
above  the  ground,  although  it  leaned  north  at  an  angle  of  about  twenty  degrees 
and  was  supported  by  a  guy  wire  from  the  south  fastened  to  the  pt*le  about 
twenty  feet  from  the  ground,  and  there  were  telephone  and  otlier  wires  extend- 
ing in  other  directions  and  forming  some  support.  The  plaintiff  was  an  expert 
and  experienced  lineman,  and  knew  that  it  was  customary  to  examine  a  pole 
before  climbine  it  to  see  if  it  was  sound  immediately  beneath  the  surface  of 
the  ground,  where  poles  usually  rot  first.  The  plaintiff,  however,  ascended 
the  pole  without  maKing  such  examination.  The  foreman  had  directed  plaintiff 
to  go  to  the  pole  and  cut  the  wires,  but  was  not  present  when  plaintiff  climbed 
thepole  and  the  plaintiff  knew  that  the  foreman  had  not  inspected  the  pole. 

Meld,  that  the  facts  did  not  show  freedom  from  contributory  negligence.  La 
Duke  V.  Hudson  Biver  Teleplione  Co,,  106. 

7.  Same — dutjf  to  inepeet  pole.  Where  a  pole  is  not  in  use  there  is  no  Inference 
that  it  has  been  inspected  and  is  fit  for  use. 

Even  if  the  duty  of  inspecting  the  pole  before  a  lineman  climbs  it  rests  upon 
the  foreman,  in  his  absence  that  duty  rest,  on  the  lineman  who  undertakes  the 
work  knowing  the  danger.    Id. 

8.  Same — inetruetioni  to  expert  employee.  In  directing  an  experienced  lineman 
to  remove  wires  from  a  telephone  pole  a  foreman  is  not  negligent  in  omitting  to 
instruct  him  that  he  must  make  the  customary  tests  to  ascertain  if  the  pole  Is 
sound  where  it  enters  the  ground  before  he  removes  the  wires  which  apparently 
sustain  it.  Such  aa  instruction  is  unnecessary  where  the  pole  is  not  in  use  and 
stands  in  a  slanting  position.  These  matters  are  as  much  within  the  knowleclge 
of  the  lineman  as  the  foreman  and  as  between  them  the  making  of  the  test  was 
a  detail  of  the  work. 

It  is  not  negligence  to  fail  to  warn  a  servant  of  a  danger  of  which  he  has 
fall  knowledge,  arising  in  an  employment  in  which  he  is  an  expert.    Id, 

9.  Trial  —  charge  as  to  negligence  not  alleged.  In  an  action  by  a  servant  to 
recover  for  injuries  occasioned  by  the  fall  of  a  tile  through  an  opening  in  the 
floor  of  a  building,  where  the  only  negligence  alleged  is  the  failure  of  the 
defendant  to  furnish  a  reasonably  safe  phiSe  to  work,  in  that  the  openinc^  was 
not  properly  covered  or  guarded,  it  is  error  for  the  court  to  refuse  to  charge 
"that  the  defendant  was  not  liable  for  the  actual  falling  or  cause  of  the  starting 
of  the  brick  or  tile."    Finnegan  v.  Bobineon  Co.,  117. 

10.  Labor  Law — guarding  machinery — purpose  of  statute  —  etidenee.  Under 
section  81  of  the  Labor  Law  (Laws  of  1897,  chap.  415,  as  amd.  by  Laws  of 
1899,  chap.  192),  requiring  the  guarding  of  machinery,  the  dangers  to  be 
guarded  against  are  only  those  that  a  reasonably  prudent  person  would  have 
anticipated,  and  the  master  is  not  liable  for  failure  to  guard  a  fly  wheel  the 
inner  rim  of  which  was  eleven  or  twelve  inches  from  the  floor,  where  injury  to 
an  employee  was  caused  by  his  falling  from  a  platform  located  about  twentv- 
eight  ivpa  one-half  inches  from  the  fly  wheel  and  catching  his  foot  between  the 
spokes  of  the  wheel.     King  v.  Beid,  121. 

11.  Same  —  ejfect  of  failure  of  factory  inspectors  to  require  guard.  In  determin- 
ing whether  or  not  the  failure  to  ffuard  a  fly  wheel  is  negligence,  the  fact  that 
factory  inspectors  had  inspected  the  factory  annually  pui-suant  to  a  statute 
authorizing  them  to  prohibit  the  use  of  machinery  not  properly  guarded  with- 
out suggesting  that  the  wheel  was  not  properly  guarded  may  oe  taken  into 
consideration.    Id. 

13.  Same — guarding  of  similar  wheels.  Negligence  of  an  employer  in  falling 
to  guard  a  fly  wheel,  the  inner  rim  of  which  was  eleven  or  twelve  inches  from 
the  floor,  is  not  shown  by  evidence  that  in  some  factories  similar  wheels  had 
been  guarded,  where  it  appears  that  such  wheels  were  within  two  or  three  inches 
of  the  floor  and  the  guard  was  intended  to  protect  persons  walking  along  the 
floor.    Id, 

13.  Same  —  no  previous  accidents.  While  the  fact  that  no  previous  accident  had 
occurred  during  several  years  use  of  an  unguarded  fly  wheel  is  not  controlling 
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in  a  case  where  a  conditioa  obviously  dangerous  is  presented,  it  is  entitled  to 

great  weight  iu  determining  whether  or  not  a  wheel  was  properly  guarded,  where 
le  condition  was  not  obviously  dangerous.    Id. 

14.  liabiUty  of  owner  —  employment  of  independent  contractor.  The  owner  of  a 
building  in  process  of  construction  is  not  liable  to  a  person  injured  by  its  collapse 
where  the  work  was  done  by  an  independent  contractor  over  whom  it  exercised 
no  control  or  superintendence,  in  the  absence  of  proof  that  the  owner  was  negli- 
gent in  selecting  the  contractor  or  in  adopting  its  plans  and  specifications. 
IStMey  V.  AUieon  BeaUy  Co.,  162. 

15.  Mdeier  and  eervant — guarding  machinery.  Where  a  revolving  shaft  is  so 
covered  by  a  table  at  which  the  operators  work  that  there  can  be  no  possible 
danger  to  persons  working  at  the  table  or  engaged  in  the  ordiuarv  work  of  the 
establishment,  the  master  is  not  liable  under  section  81  of  the  Labor  Law,  as 
amended,  requiring  the  guarding  of  shafting,  for  injuries  to  a  servant  who  came 
in  contact  with  the  shafting  while  crawling  through  a  narrow  space  in  the  side 
of  the  table  to  pick  up  some  of  her  work  which  had  fallen  to  the  floor.  Kirwtn 
V.  American  Lithographic  Co.,  180. 

16.  Same  —  warning  minor — unexpected  danger.  The  master  is  not  required  to 
warn  a  servant,  although  she  is  but  fourteen  years  of  age,  of  the  danger  of  com- 
ing  in  contact  with  a  shaft  located  under  the  t-able  at  which  she  is  working,  where 
she  could  come  in  contact  with  it  only  by  crawling  under  the  table,  and  there 
was  no  reason  for  apprehending  that  she  would  do  so.    Id. 

17.  Railroad  —  injury  caueed  by  starting  of  surface  ear — weight  of  evidence. 
Action  to  recover  for  injuries  alleged  to  have  been  received  by  the  sudden  stait- 
ingof  a  surface  car  while  the  plaintiff  was  alighting.    Evidence  examined  and 

Held,  that  a  verdict  for  the  plaintiff  was  against  the  weight  of  evidence. 
Millar  v.  yew  York  City  Railway  Co,,  192. 

18.  Master  and  servant  —  injuries  from  revolving  shaft.  The  evidence  in  an 
action  to  recover  for  injuries  to  a  servant,  fifteen  years  of  age,  resulting  from 
her  hair  catching  in  a  revolving  shaft,  examined  and  liM,  insufficient  to  show 
the  defendant  guilty  of  negligence.  Civetti  v.  American  Hatters  db  Furrier^ 
Corporation,  845. 

19.  Evidence — guarding  macIUne — custom  —  accident  in  another  State,  It  Is 
error  to  permit  a  witness,  having  no  knowledge  concerning  factories  in  the  State 
where  the  accident  occurred,  to  testify  to  the  custom  with  respect  to  guarding 
shafts  in  the  city  of  New  York,  where  the  State  statutes  require  the  guarding 
of  certain  dangerous  machinery,  while  the  law  of  the  State  where  the  accidoit 
occurred  requires  the  guarding  of  machinery  only  when  required  by  the  Factory 
Inspector.    Id. 

20.  Same — expert  opinion  as  to  appliance.  It  is  reversible  error  to  permit  a 
witness  to  answer  an  hypothetical  question,  embodying  the  circumstances  under 
which  the  plaintiff  was  working,  as  to  whether  the  shaft  in  which  her  liair  was 
caught  was  a  dangerous  appliance.    /(/. 

21.  Mot  ion  for  judgment  on  special  findings.  The  entry  of  a  formal  order  denv- 
ing  a  motion  for  Judgment  on  the  special  findings  of  the  jury  is  improper,,as  the 
special  verdict  becomes  a  part  of  the  record,  and  the  refusal  of  the  court  to  direct 
a  judgment  thereon  is  reviewable  in  the  same  manner  as  are  other  exceptions 
taken  on  the  trial.    Id, 

22.  Evidence  —  motion  to  strike  out  —  injury  to  person  riding  on  train.  Where 
in  an  action  based  on  the  alleged  negligence  of  a  sub-contractor  in  obstructing 
the  track  over  which  the  decedent  was  riding,  a  witness  testified  that  he  said  to 

'  the  employees  of  the  sub-contractor,  "  When  you  fellows  put  anything  on  the 
track  you  want  to  keep  a  light  out  there  a  ways  from  you,  about  50  feet.  Ton 
fellows  came  near  wrecking  me  twice,  and  I  don't  want  it  to  happen  again,"  the 
testimony  on  motion  should  be  stricken  out.  It  was  not  strictly  erroneous  for 
the  court  to  deny  the  motion  as  made  as  the  record  does  not  show  that  it  was 
confined  to  the  erroneous  statement  of  what  had  occurred  before.  Draper  v. 
Interborough  Rapid  Transit  Co.  {Ifo.  1),  851. 

28  Same  —  liability  of  construction  contractor  obstructing  track  —  erroneous 
charge,  A  cable  company  engaged  in  installing  cables  in  the  Interborough  tun- 
nel, under  a  contract  with  the  construction  company,  is  not  liable  for  the  death 
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of  an  employee  of  the  latter  conipanv  due  to  a  collision  between  a  flat  car  on 

which  he  was  riding  and  a  ladder  left  onHhe  track  by  an  employee  of  the  cable 

company  if  the  ladder  was  being  used  in  its  work  and  it  exercised  proper  care 

and  caution  to  warn  others  lawfully  using  the  track  of  the  fact  that  the  truck  was 

obstructed. 

The  charge  as  a  whole  examined  and  held  erroneous  on  the  ground  that  the 
jury  may  have  inferred  that  tlioy  were  at  liberty  to  hold  the  cable  company 
liable  merely  because  it  obstructed  the  track.    Id. 

24.  Appeal —  reteraal  as  to  one  ofs  veral  defendftnts  —  effeet  o  -i  other*,  A  reversal 
as  to  one  defendant  in  an  action  for  personal  injuries  brought  against  three  defend- 
ants does  not  necessitate  a  reversal  as  to  all  where  the  acts  of  negligence  with 
which  each  defendant  is  charged,  while  contributing  to  the  injury,  are  separate 
and  distinct.     Draper  v.  LiterSfrough  Rapid  Transit  Co,  (No,  2),  357. 

25.  Bailroads  —  evidence  —  injury  to  employee  of  contractor.  In  an  action  against 
a  railroad  company  and  a  construction  company  engaged  in  building- a  tunnel 
for  it,  for  injuries  to  an  employee  of  the  construction  company  while  riding  on 
cars  owned  by  the  railroad  company,  it  is  error  to  exclude  evidence  offered  by  the 
latter  company  with  a  view  to  establishing  that  at  the  time  of  the  accident  it  had 
loaned  the  tram  to  the  construction  company  and  that  the  engineer  and  conductor 
were  not  in  its  employ  but  employed  by  the  construction  c.unpany  and  acting 
under  its  direction  in  taking  the  train  through  the  tunnel  where  the  accident 
occurred. 

It  was  also  error  to  exclude  evidence  offered  to  show  that  the  railroad  com- 
pany had  not  accepted  the  tracks  north  of  a  specified  point,  which  wjis  located 
south  of  the  scene  of  the  accident,  and  that  it  was  not  operating  trains  over  those 
tracks  at  or  prior  to  the  time  of  the  accident.    LI, 

26.  Joint  tort  feasors  —  issues  confused  —  reversal  as  to  all.  The  plaintiff  by 
joining  three  defendants  in  a  single  action  having  so  confused  the  issues  that  it 
was  difficult  for  the  jury  to  fairly  weigh  the  evidence  against  each,  and  the  trial 
court  having  overlooked  certain  material  considerations  in  instructing  the  jury 
with  respect  to  the  facts  upon  which  the  liability  of  each  defendant  dependeii, 
and  it  being  impossible  to  know  upon  what  act  of  negligence  the  construction 
company  is  held,  justice  requires  that  a  new  trial  be  granted  to  each  defendant. 

27.  Collapse  of  building  —  erroneous  charge.  In  an  action  to  recover  against  a 
sub-contractor  for  injuries  to  a  peilestrian  caused  by  the  collapse  of  a  building 
under  construction,  it  is  error  to  refuse  to  charge  that  the  jury  cannot  **  predicate 
negligence  against  the  defendant"  in  respect  to  the  manner  oi  digging  a  pit  in 
the  cellar  and  other  acts,  where  the  undisputed  evidence  shows  that  none  of  the 
acts  contributed  to  the  collapse  of  the  building.     Glasgow  v,  Jordan,  488. 

28.  Injury  on  defective  staiinoay  —  constructive  notice  —  contributory  negligence. 
A  defendant  maintaining  a  building  for  the  sale  of  lumber  who  allowed  steps 
unprotected  by  banisters  to  become  old,  cracked  and  weather-beaten,  so  that 
they  broke  under  the  weight  of  a  customer,  is  chargeable  with  constructive 
notice  of  the  dangerous  condition,  and  in  an  action  to  recover  for  injuries  so 
received  it  is  error  to  dismiss  the  complaint,  if  the  plaintiff  were  free  from 
contributory  negligence. 

A  customer  who  comes  on  such  premises  for  business  at  the  defendant's  invita* 
tion  is  not,  in  the  absence  of  any  warning,  chargeable  with  contributory  negli- 
gence in  using  such  unguarded  steps.  Bayley  v.  Curtis  Brothers  Lumber  Co., 
496. 

29.  Railroad — damages  not  excessive.  Evidence  in  an  action  to  recover  dam- 
ages for  personal  injuries  caused  by  the  sudden  starting  of  a  surfnce  car,  exam- 
ined and  luld,  to  justify  a  finding  that  injuries  to  the  plaintiff's  knee  were 
permanent,  and  that  a  verdict  of  |2,500  was  not  excessive.  Carey  v.  Brooklyn 
Heights  Railroad  Co,,  524. 

30.  Evidence  —  question  as  to  wliether  plaintiff's  witness  had  sued  railroad 
excluded.  In  such  action  it  is  not  error  to  sustfiin  an  objection  to  a  question 
put  to  the  plaintiff's  witness  on  cross-examination,  asking  if  she  had  ever  met 
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with  an  accident  and  sued  the  railroad,  the  question  not  being  restricted  to  an 

accident  upon  the  defendant's  niilroacTor  to  a  suit  against  it. 

The  extent  of  cross-examination  as  to  collateral  matters  is  discretionary  with 
the  trial  court.     Id. 

81.  Injury  by  fall  of  moreJiandite — rei  ipsa  loquitur.  One  who  invites  the 
public  to  his  place  of  business  is  under  the  duty  of  reasonable  care  to  make  the 
place  safe  to  those  who  come. 

When  a  customer  in  a  store,  while  standing  at  a  desk  to  pay  for  a  purchase, 
isiniured  by  the  full  of  the  defendant's  merchandise,  consisting  of  a  bundle  of 
steel  rods  ten  feet  long  which  had  been  standing  on  end  against  a  door  jamb,  Uie 
maxim  that  *'the  thing  speaks  for  itself"  applies,  and  it  is  error  to  nonsuit  for 
failure  to  make  out  a  case.    IliggiM  v.  Buppert,  5d0. 

82.  Pleading — proof  admimble  under  general  aXlrgatione  of  injury.  Where 
the  complaint  in  an  action  to  recover  for  personal  injuries  specifically  enumer- 
ates certain  injuries,  it  excludes  all  others  unless,  in  addition,  it  alleges  injuries 
in  general  terms.  Thus,  where  the  plaintiiT  alleges  s|>eciflc  injuries  and  injuries 
to  *' other  parts  of  her  body,"  she  may  give  evidence  of  derangementa  of  and 
blood  clots  in  the  uterus  and  dizziness,  though  the  parts  affected  were  not 
specified.     Wal^i  v,  Richmond  LiglU  db  Railroad  Co.,  583. 

83.  Railroad  —  injury  to  passenger — evidence — known  danger  not  created  by 
defendant.  In  an  action  to  recover  for  personal  injuries  received  by  a  passenger 
who,  on  alighting  from  a  surface  car  which  went  beyond  the  street  crossing 
before  stoppmg.  stepped  into  an  open  trench,  it  is  not  error  to  exclude  evidence 
that  the  trench  was  not  dug  by  the  defendant  if  it  is  admitted  that  the  defend- 
ant's employees  know  of  its  location. 

As  the  employees  knew  the  trench  was  there,  the  duty  of  care  in  respect  to  it 
was  the  same  as  though  the  defendant  had  dug  it.    Id. 

84.  Railroad  —  collision  with  vehicle  at  street  corner  —  erroneous  charge.  Plain- 
tiff driving  a  sprinkling  cart  suffered  injuries  by  colliding  with  the  defendant's 
surface  car  while  endeavoring  to  cross  the  tracks  in  a  diagonal  direction.  It 
appeared  that  going  westerly  on  a  cross  street  he  turned  the  corner  into  an  ave- 
nue intending  to  go  south  on  the  westerly  side  thereof,  but  did  not  look  for  or 
discover  a  car  north  bound  on  the  avenue  until  the  forward  wheels  of  his  wagon 
were  near  the  easterly  rail  of  the  track,  and  the  horses  had  their  heads  over  the 
westerly  rail.  It  appeared  also  that  it  was  not  necessary  for  the  plaintiff  to* 
cross  the  track  at  this  precise  point. 

Held,  that  under  the  circumstances  it  was  error  to  charge  that  when  one  attempts 
to  cross  a  street  car  track  and  is  at  such  a  distance  from  an  approaching  car 
that  he  has  reasonable  grounds  to  suppose  that  he  will  be  able  to  cross,  it  is  the 
duty  uf  the  motorman  to  give  him  a  reasonable  opportunity  to  do  so,  and  for 
that  purpose  to  stop  or  check  the  speed  of  the  car.  Geisendorfer  v.  Union 
Railway  Co.,  597. 

85.  Injury  on  temporary  runway.  An  expert  steamfitter  sent  by  his  employer 
to  work  in  the  engine  room  of  the  defendant's  building,  who  while  going  to 
get  a  ladder  walked  upon  a  temporary  structure  consisting  of  inclined  planks 
supported  at  one  end  upon  wooden  horses  and  erected  by  the  defendant's  fire- 
man to  brine  coal  into  the  building,  is  not  entitled  to  recover  for  injuries  received 
by  falling  from  such  structure,  in  the  absence  of  evidence  showing  that  it  was 
unsafe  or  improper  for  the  use  for  which  it  was  intended,  or  that  the  plaintiff 
was  invited  to  use  it  or  that  such  use  was  necessary  to  his  employment  Hordem 
V.  Salvation  Army,  674. 

36.  Trial  —  insurance  against  liability  for  accident  —  attorneys  admonished. 
Attorneys  warned  that  the  practice  of  bringing  before  the  jur^  the  fact  that  a 
defendant  sued  to  recover  for  personal  injuries  is  insured  against  liability,  will 
lead  to  a  reversal  of  a  judgment  for  the  plaintiff,  even  though  there  be  no 
request  for  the  withdrawal  of  a  juror,  or  the  impaneling  of  a  new  jury.    Id. 

87.  Injury  by  falling  into  excavation  in  city  street.  It  is  not  a  nuisance  for  a 
contractor  lawfully  engaged  in  constructing  a  subway  under  a  city  street  to  keep 
a  trench  open  when  it  is  necessary  to  the  work,  even  though  it  be  dangerons; 
but  he  must  use  reasonable  care  to  so  guard  the  excavation  as  to  warn  persons 
using  the  highway.     McDonald  v.  Degnon-McLean  Contracting  Co.^  81^ 
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38.  Same  —facU  not  shomng  negliqence  of  contractor  or  municipality.  Where 
such  excavatiou  is  located  at  some  distance  from  the  usual  a  ad  customary  cross- 
ings a  contractor  is  not  Dei^ligeiit  ia  failing  to  surround  it  witli  a  fcuce  if  it  would 
have  put  a  stop  to  all  vehicular  traffic,  ana  tlie  usual  precautions  were  taken  by 
marking  the  opening  with  red  lights  at  night  and  by  employing  a  watchman  to 
warn  vehicles  and  pedestrians. 

Nor  is  the  contractor  negligent  in  failing  to  erect  a  barrier  along  the  curb  so 
as  to  render  it  physically  impossible 'for  pedestrians  to  cross,  for  the  contractor 
is  not  an  insurer  against  possible  accident.  He  is  only  bound  to  use  reasona^ble 
care  to  guard  against  accidents,  and  in  determining  what  is  reasonable  care  he  is 
entitled  to  take  into  account  the  desirability  of  interfering  as  little  as  possible 
with  traffic  and  the  improbability  of  any  one  attempting  to  cross  the  street  at 
a  point  other  than  the  usual  crossing. 

EviJence  in  an  action  to  recover  damages  caused  to  a  pedestrian  who  at  night, 
while  making  his  way  across  the  street  amidst  crowde J  traffic,  fell  into  an  excava- 
tion and  was  injured,  examined,  and  held,  insufficient  to  establish  the  negligence 
of  the  contractor  or  the  municipality,  or  that  the  plaintiff  was  free  from 
contributory  negligence.     Id. 

39.  Eoidence  —  burden  of  proof  on  administrator.  The  rule  in  negligence  actions 
that  the  plaintiff  must  bear  the  burden  of  showing  absence  of  contributory 
ne^li^ence  has  been  somewliat  relaxed  in  death  cases  with  regard  to  the  amount 
and  kind  of  proof  required,  especially  where  there  were  no  eye-witnesses  of 
the  accident,  yet  the  rule  has  not  been  abrogated  and  applies  where  the  deceased 
was  a  child  as  well  as  wiiere  he  was  an  adult.  GaUag/ier  v.  New  Fork  City 
Bailioay  Co.,  8«8. 

40.  Street  croesing  —  duty  of  pedestrian  to  hx>k,  when  excused.  The  failure  of  a 
pedestrian  crossing  a  city  street  to  look  for  approaching  cars  does  not  estab- 
lish contributory  negligence  per  se,  where  the  car  causing  the  injury  was  at 
such  a  distance  that  had  ho  looked  he  would  have  been  warranted  m  assuming 
that  it  was  safe  to  cross.  But  this  rule  is  not  applicable  where  there  is  no  evi- 
dence tending  to  show  the  position  of  the  car  at  the  time  the  pedestrian  started 
to  cross.  The  omission  to  look  is  only  excused  in  a  situation  where  that  pre- 
caution, as  shown  by  circumstances,  would  have  been  unavailing.    Id. 

41.  Child  killed  by  street  cur  —  contributory  negligence.  In  an  action  by  an 
administratrix  to  recover  for  the  death  of  a  boy  eleven  years  old  who  wus 
struck  by  a  surface  car  while  walking  diagonally  across  a  city  street  no 
claim  was  made  that  the  deceased  was  incapable  of  caring  for  himself,  but 
it  appeared  that  he  was  a  bright  boy  and  familiar  with  the  location.  There 
was  no  evidence,  either  direct  or  inferential,  that  he  looked  for  approach- 
ing cars  before  or  after  leaving  the  sidewalk  although  the  view  was  unob- 
structed, or  that  he  exercised  any  care  for  his  own  safety.  On  the  contrary,  it 
Hppeared  that  he  stepped  upon  the  track  in  front  of  the  moving  car  when  it 
was  less  than  fifteen  feet  away. 

Held,  the  plaintiff  failed  to  show  freedom  from  contributory  negligence.     Id. 

Erroneous  charge  as  to  extraordinary  care. 
Pose  V.   Wbodside  Heigh' s  Corp.,  891. 

Master  and  servant  —  employee  killed  by  fall  of  weight  —  negligence  of  fore- 
man—Employers' Liability  Act— detail  of  work. 
Dogherty  v.   Wtstingh^use  Co.,  894. 

Master  and  servant  —  injury  to  workman  by  caving  in  of  trench  —  duty  to 
sheath  trench  six  feet  deep. 

Walsh  V.  Conti'iental  Iron  Works,  895. 

Trial  —  preponderance  of  evidence  and  credibility  of  witnesses  for  jury. 
Oelderman  v.  Curtis,  919. 

Action  for  kicking  person  into  open  cellar  way  based  on  assault. 
See  Assault. 

Action  against  directors  for  accounting  —  complaint  charging  misfeasance  or 
nonfeasance  —  damages. 

See  CoRPOKATiONS,  19,  25. 

Allegations  of  injuries  not  covering  appendicitis  —  evidence  of  special  damage. 
See  Dau AOES. 
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NEGLIGENCE  —  Cantinwd, 
Right  to  examine  secretaiy  of  railroad  before  trial  as  to  fitness  of  engineer. 
tiee  Deposition,  1. 

Indemnity  against  liability  for  personal  injuries  construed  —  expenses  of 
successful  defense. 

JSee  Insurance,  11. 

Injury  by  collapse  of  building — liability  of  munidpalLty  —  negligent  approval 
of  plans  by  building  department. 

8ef  Municipal  Cohpobations,  4-6. 

Collapse  of  wagon  —  bill  of  particulars  as  to  alleged  negligence  and  injuries 
sustained. 

See  Pleading,  7,  8. 

Electrical  worker  killed  by  train — contributory  negligence  —  pleading — sec- 
tion 42a  of  Railroad  Law  need  not  be  pleaded. 
See  Railuoad,  5,  0. 

Proximate  cause  of  fire — liability  for  spread  to  property  next  adjacent. 
See  Real  Property,  6-8. 

Bee  ipsa  loquitur — effect  on  burden  of  proof. 
See  Trial,  1. 

Personal  liability  of  executor  for  judgment  against  him  as  trustee. 
See  Will,  5. 

NEGOTIABLE  INSTBU1CENT& 

See  Ijills  and  Notes. 

NEW  TBIAL. 

Practice — neiely-dieeavered  evidence — new  tiHal  denied.  The  defendant  after 
the  afflrmancc  by  the  Court  of  Appeals  of  a  ludgment  against  it,  rendered  in 
an  action  to  recover  a  balance  unpaid  on  a  building  contract,  moved  for  a  new 
trial  and  leave  to  serve  a  supplemental  answer  on  the  ground  of  newly -discov- 
ered evidence,  alleged  to  show  that  the  architect  upon  whose  certificate  the 
liability  was  predicated  was  insane  and  issued  the  certificate  under  improper 
Influence.    Moving  papers  examined  and 

Held,  that  a  new  trial  should  not  be  granted. 

The  court  must  be  well  satisfied  that  newly -discovered  evidence  will  establish 
the  claim  made  under  it,  where  there  has  been  a  lengthy  trial  and  a  determina- 
tion by  the  Appellate  Division  and  the  Court  of  Appeals,  and  the  successful 
party  will  be  deprived  of  the  testimony  of  his  most  important  witness  by 
reason  of  insanity.    Neidlinger  v.  Onward  Conetruetion  Co.,  26. 

Assumed  to  be  granted  on  exceptions. 

Paee  v.  Woodside  Heig/Us  Corp:,  891. 

Decisions  on  prior  appeal  controlling. 
Merkle  v.  Latard,  984. 

Effect  of  failure  to  appeal  from  order  denying. 
See  Appeal,  4. 

Effect  of  failure  to  appeal  from  order  denying  motion  therefor. 
See  Trial,  2. 

NEW  YOBK,  CITY  OF. 

Executive  act  of  port  wardens  in  adopting  rules* 
See  Certiorari,  1,  2. 

When  order  for  permit  to  move  building  unauthorized. 
See  Court,  8. 

Jurisdiction  of  Municipal'Court — issuance  of  summons  —  proper  district  — 
mandamus. 

See  Court.  6. 

Power  to  lease  oyster  beds  in  Jamaica  bay. 
See  Crime,  2. 

Condemnation  of  real  property — damages  for  shed  —  license  —  commissioner 
of  docks.  ^ 

See  Eminent  Domain,  1-8. 
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Ordinance  authorizing  structures  on  Fifth  avenue — mandamus  to  compel 
removal  of  obstructions. 

See  Mandamus,  1M. 

Collapse  of  building  —  negligent  approval  of  plans  by  building  department. 
See  Municipal  Cokporations,  4-6. 

Discharge  of  police  officer  without  hearing. 
See  Municipal  Coiipoiiations,  7. 

Certiorari  to  review  determination  of  grade  damage  commissioners — authority 
over  changes  in  grade  of  street  —  when  map  filed  by  park  board  —  limitation  of 
power  of  presiding  officer. 

See  Municipal  Corporations,  10-14. . 

Theatrical  exhibition  on  Sunday  —  license  —  prohibition. 
See  Municipal  Corporations,  15-17. 

Auction  of  ferry  franchise  —  defaulting  bidder  —  deposit. 
See  Municipal  Corporations.  18. 

Discharge  of  police  officer  —  review  by  court. 
See  Municipal  Corporations,  22,  23. 

Permit  for  sky  sign  — ^penalty  for  exceeding  license. 
See  Municipal  Corporations,  24. 

Courts  of. 

See  Court. 

NOTICE. 

Facts  showing  actual  notice  of  retirement  of  partner — burden  of  proof. 
See  Bills  and  Notes,  5,  6. 

Of  dishonor  of  check,  when  sufficient. 
See  Bills  and  Notes,  7. 

Facts  showing  notice  to  beneficiary  of  bank  deposit  in  trust. 
See  Gift,  4. 

Of  mechanic's  lien. 
See  Lien,  2. 

Constructive  notice  to  owner  of  defective  stairway. 
See  Negligence,  28. 

To  railroad  of  presence  of  trench  near  tracks. 
See  Negligence,  33. 

See  Lis  Pendens. 

KON-BESIDENT. 

Security  for  costs. 

See  Costs,  2,  4.  . 

NOVATION. 

Requisites  of  contract  of. 
See  Contract,  1. 

NtJISANCE. 

1.  Obstruction  ofpublie  street.  Whosoever  obstructs  public  streets  by  structure 
or  incumbrance  without  license  creates  a  nuisance.  Wells  v.  Interborough  Rapid 
Transit  Go,,  681. 

2.  Injury  to  pedestrian  —  evidence  admissible  to  show  identity  and  ownership,  Tn 
an  action  by  a  pedestrian  to  recover  damages  for  personal  injuries  received  by 
the  fail  of  a  heavy  table  maintained  without  license  on  a  public  street  in  front 
of  the  defendant's  building,  when  the  character  of  the  incumbrance  and  its  posi- 
tion at  the  time  and  place  of  the  accident  have  been  proved,  evidence  showing 
the  length  of  time  the  table  remained  upon  the  street,  and  that  other  .similar 
tables  were  upon  the  premises,  and  the  uses  to  which  they  were  put,  taken  in 
connection  with  the  exclusive  ownership  and  possession  by  the  defendant  of 
the  building  and  adjacent  lands,  and  the  extraordinary  size  and  character  of  the 
obstruction,  is  admissible  upon  the  question  of  identity  and  ownership.    Id, 
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NXnSANCE—  Continued, 
Manduinus  to  compel  removal  of  obstructions  in  street. 
JSee  Mandamus,  2,  3. 

When  open  trench  in  city  street  not  nuisance. 
JSce  Neougencb,  87. 

OFFICEB. 

JSee  Public  Officer. 

OFFSET. 

JSee  Pleading. 

OBBER. 

See  Motion  and  Order. 

PARENT  AND  CHILD. 

Custody  of  children  after  separation. 
JSee  Husband  and  Wife,  5. 

Custody  of  children  given  to  fatlier  after  desertion  of  mother. 
JSee  Husband  and  Wife,  7. 

Posthumous  children  —  when  not  provided  for  —  right  to  distributive  share. 
See  Will,  1. 

PARTITION. 

Rights  of  f^rantee  of  infant  remainderman. 
JSee  Real  Property,  18. 

PARTNERSHIP. 

1.  Accounting  —  interest  on  aceoiint  stated.  Where  partners  have  adjusted  thdr 
accounts  in  a  transaction  and  agreed  that  one  owes  tiie  other  a  certain  sum,  in 
an  action  subsequently  brought  for  an  accounting  as  t )  an  independent  transac- 
tion it  is  error  to  charge  the  firm  with  interest  upon  that  amount,  for  it  should 
be  charged  to  the  partner  who  it  was  agreed  was  the  debtor.  Stiles  y.  Uaight, 
60. 

2.  Same  —  interest  on  firm  money  held  by  partner.  Under  a  contract  of  partner- 
ship providing  that  all  moneys  received  by  the  partners  should  be  creditai  t^the 
account  of  the  enterprise,  a  partner  who  lias  received  money  and  had  the  benefit 
thereof  must  pay  interest  to  the  firm  for  its  use.    Id. 

Liability  of  retired  partner  on  firm  note  —  liability  as  surety  —  estoppel  of 
partner  from  showing  retirement. 
JSte  Bills  and  Notes,  1-6. 

Notice  of  mechanic's  lien  by  partners  —  verification. 
See  Lien,  2,  3. 

Accounting  —  complaint  alleging  misappropriation  by  partner — bill  of  par- 
ticulars denied. 

See  Pleading.  10. 

Action  to  set  aside  dissolution  on  ground  of  fraud  —  bill  of  particulars. 
JSee  Pleading,  25. 

PARTY. 

1.  Bringing  in  defendant  —  section  820,  Code  Civil  Procedure.  Section  820  of  the 
Code  of  Civil  Procedure  only  authorizes  the  substitution  of  a  party  as  defendant, 
or  the  bringing  in  of  nn  additional  party  defendant,  where  a  demand  has  been 
made  without  collusion  upon  the  original  defendant  by  the  parties  souelit  to  be 
substituted  or  brought  in  for  the  same  debt  or  property.  BostU/utitz  v.  Bosktnnts, 
849. 

2.  Action  to  restrain  revocation  of  license  —  complainant.  In  an  action  by  a 
licensee  to  restrain  a  commissioner  of  licenses  from  revoking  its  license,  a  person 
who  has  preferred  charires  with  the  commissioner  against  the  licensee  may  not 
intervene  as  defendant  where  ho  shows  no  other  interest  than  that  of  a  private 
citizen.     Ilapgooils  v.  Bogart,  875. 

Misjoinder  in  action  acainst  directors  for  accounting. 
JSee  Corporations,  15. 
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BAB/TY —•  Continued. 
Examination  of  defendant  to  frame  complaint  —  moving  afBdavit  insufficient. 

See  Deposition,  3,  4. 
Right  to  examine  plaintiff  to  discover  items  of  alleged  damage. 

See  Deposition,  9.  •  , 

Joinder  of  defendants  in  action  alleging  fraudulent  award  under  separate 
insurance  policies. 

See  Insurancb,  8-10. 

Right  of  incorporated  village  to  sue. 
See  Municipal  Corpckations,  1. 

Effect  of  reversal  as  to  one  of  several  joint  tort  feasors  — confusion  of  issues. 

See  Neoligenck,  24,  26. 
Distinction  between  necessary  and  proper  parties  defendant  —  rights  on  joint 
demurrer. 

See  Pleading,  18,  19. 
Action  to  recover  gift  —  proper  parties  defendant. 

See  Replevin,  1,  2. 
When  president  of  corporation  properly  joined  as  defendant  with  corporation. 

See  Trade  Name,  4. 

PAYMENT. 

Aeeardandiotisfaction  — master  arid  servant --eommisiione.  Where  a  contro- 
versy existed  between  a  salesman  and  his  employer  as  to  whether  under  the  terms 
of  his  oral  contract  of  employment  he  was  to  receive  commissions  on  orders 
sent  in  by  his  customers  as  well  as  un  the  orders  taken  peraonally  by  him,  and  he 
called  at  the  employer's  office  for  the  purpose  of  settling  his  account  and 
accepted  a  check  for  the  amount  claimed  by  his  emplover  to  be  owing  contain- 
ing a  recital  "  payment  in  full  for  commissions,"  which  recital  he  struck  out 
without  the  employer's  knowledge  before  cashing  the  check,  the  transaction 
am.)unts  to  an  accord  and  satisfaction.     Oribbte  v.  Van  Praag  Supply  Go.,  829. 

Complaint  stating  breach  of  contract  to  pay  notes  —  allegations  of  failure  to 
pay  at  maturity  —  presumption  of  non-payment. 
Dresser  v.  Mereantile  Trtist  Co,,  891. 

Check  not  equivalent  to. 

See  Executors  and  Administrators,  1. 

Presumption  that  payments  are  received  as  full  compensation  for  services. 
See  Executors  and  Administrators,  12. 

When  order  upon  owner  not  payment. 
See  Lien,  4. 

To  third  person  by  direction  of  payee. 
See  Mortgage,  1. 

Extension  of  time  —  payment  of  interest  by  third  party  as  consideration. 
See  Mortgage,  2-6. 

Certified  check  as  tender  —  effect  of  failure  to  object. 
See  Mortgage,  9. 

PENAL  CODE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see  ante, 
p.  Iviii.] 

PENALTY  AND  FOBFEITTJBE. 

Forest,  Fish  and  Qanie  Law  —  hunting  deer  with  dogs  —  severrZ  litihility  for 
penalty.  Every  person  engaged  in  the  act  of  hunting  deer  with  a  dog  is  individ- 
ually  liable  for  the  penalty  provided  in  the  Forest,  Fish  and  Game  Law.  The 
penalty  is  not  intended  as  a  satisfaction  of  the  loss,  but  as  a  punishment  of  the 
offenders,  and  hence  it  is  no  defense  that  other  persons  concerned  in  the  same  act 
are  not  joined  as  defendants,  or  that  the  penalty  sought  to  be  recovered  has  been 
paid  by  them.  The  statute  makes  the  offense  scvi-nil  and  every  offender  sepa- 
rately liable  whether  he  actually  engages  in  the  prohibited  act  or  only  counsels 
aids  or  assists  in  its  violation.    People  v.  White,  79.  ' 
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PENALTY  AND  TOUTEITXrBX—  Continued. 
Penalty  for  erection  of  sky  sign  without  permit. 
See  Municipal  CoitPouATioNs,  24. 

Conviction  of  corporation  for  unlawfully  advertising  practice  of  medicine. 
See  Physicians. 

FEBMIT. 

See  License. 

PERSONAL  PBOPEBTT. 

Liability  for  use  of  property  fraudulently  assigned. 
See  Dkbtoii  and  Creditor. 

See  Bailment. 
See  Sale. 

PHYSICXCANS. 

1.  Advertising  to  practice  medicine  —  statute  applicable  to  corporations.  Section 
6  of  the  Statutory  Construction  Law,  providing  that  the  term  "person"  includes 
a  corporation,  applies  in  tlie  construction  of  section  15  of  chapter  344  of  the 
Laws  of  1907,  making  it  a  misdemeanor  for  "any  person  not  a  registered 
physician "  to  advertise  to  practice  medicine,  and,'  hence,  the  latter  statute 
applies  to  corporations  as  well  as  to  individuals. 

Although  a  corporation  as  such  cannot  practice  medicine,  a  corporation  law- 
fully authorized  to  receive  and  care  for  individuals  requiring  medical  and  sur- 
gical treatment  and  to  provide  the  proper  treatment  for  them,  either  gratuitously 
or  for  hire,  may  advertise  its  business  without  becoming  liable  for  a  violation  of 
the  stHtute  aforesaid,  and  it  is  immaterial  whether  it  advertises  that  it  prescribes 
for  and  treats  patients  or  that  this  is  done  by  its  employees. 

But  a  corporation  organized  under  chapter  40  of  the  Laws  of  1848,  and  author- 
ized only  for  "manufacturing  chemical  preparations  and  printing,  publishing 
and  selling  books  and  pamphlets  relating  to  the  same  and  advertising  the 
same,"  is  not  a  corporation  duly  authorized  to  receive  patients  or  furnish 
medical  aid  or  treatment,  and,  hence,  when  it  advertises  that  it  is  practicing 
medicine  it  is  guilty  of  a  violation  of  the  statute  aforesaid  and  liable  to  a  fine. 
People  V.  Woodbury  Dermatological  Institute,  877. 

2.  Same — penalty  —  wlien  corporation  properly  convicted.  Under  chapter  344 
of  the  Laws  of  1907,  a  corporation  can  never  become  legally  authorized  to  prac- 
tice medicine,  and  reading  into  said  statute  the  definition  of  a  "person"  con- 
tained in  sections  of  the  Statutorv  Construction  I^w,  a  defendant  corporation 
which  advertises  to  practice  medicine  is  violating  the  statute  and  properly 
convicted.     Id. 

Confidential  communication  — waiver  of  privilege  is  final. 
See  Evidence,  4. 

PLEADING. 

1.  Contract  —  sales — complaint  setting  forth  express  warranty.  An  allegation 
that  the  defendant  contracted  to  manufacture  and  deJiver  carbureters  which  were 
to  be  constructed  in  a  careful,  workmanlike  and  skillful  manner,  and  to  answer 
the  purposes  and  do  the  work  for  which  they  were  intended,  and  tliat  plaintiff, 
relying  on  said  contract  and  believing  that  they  were  so  constructed,  accepted 
them  and  used  them,  states  an  express  warranty  of  quality.  Beath  Dry  Qas 
Co.  Y.  Hurd,  68. 

2.  Same — implied  warranty  by  manufacturer.  In  any  event  the  complaint 
states  a  cause  of  action  for  the  breach  of  an  implied  warranty,  for,  under  an 
averment  that  a  contract  is  with  a  manufacturer,  every  fact  essential  to  a  warranty 
is  impliedly  alleged  and  provable.    Id. 

8.  Same ■—  latent  defects  —  when  warranty  survives  acceptance.  The  defendant's 
ohligfttion  survived  the  acceptance  of  the  carbureters,  since  the  defecta  were 
latent  and  not  apparent  on  inspection.    Id. 

4.  Same  —  ofer  to  return.  Tlie  fact  that  the  vendee  had  used  and  sold  a  large 
number  of  the  carbureters  before  discovering  the  defect  made  it  unnecessary 
for  him  to  oflFer  to  return  them,  and  he  will  not  be  deemed  to  have  waived  the 
breach  of  warranty.    Id. 
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5.  Complaint  —  liberal  conetruction.  A  cause  of  action  is  stated  whenever  the 
requisite  nllegations  can  be  fairly  gathered  from  all  the  averments,  although  the 
facts  are  imperfectly  or  argumentutively  averred.    Id, 

6.  Same  —  objection  to  sufficiency  of  complaint.  An  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  if  well 
taken,  is  not  only  a  complete  answer  to  a  demurrer  to  a  separate  defense  but 
should  result  in  the  dismissal  of  the  complaint.    Id. 

7.  Bill  of  particulars  of  alleged  neglif/encs.  Where  the  complaint  in  an  action 
against  a  master  to  recover  for  persoual  injuries  alleges  that  the  defendants  were 
negligent  in  the  management  and  care  of  a  wagon  which  the  plaintiff  was 
directed  to  drive  so  that  it  collapsed  to  his  injury,  the  defendants  are  entitled 
to  a  bill  of  particulars  stating  what  the  plaintiff  claims  was  the  negligence  which 
caused  the  wagon  to  collapse.     Kinsella  v.  Rieeenberg,  823. 

8.  Same  —  of  personal  injuries.  So,  too,  where  the  plaintiff  alleges  *•  severe 
injuries  to  his  back  and  side,"  defendants  arc  entitled  to  particular  thereof.    Id. 

9.  Action  on  building  contract  —  bill  of  particulars  of  ctufiterdaim  ordered. 
When  the  defendant  in  an  action  to  recover  under  a  building  contract  alleged 
to  have  been  fully  performed,  denies  that  the  plaintiff  performed  or  Uiat  it  is 
liable  for  the  value  of  extm  work  claimed  by  the  plaintiff,  and  as  a  separate 
defense  seeks  to  offset  or  counterclaim  damages  caused  by  the  plaintiff's  failure 
to  complete  his  contract,  the  plaintiff,  although  not  entitled  to  particulars  for  the 
purpose  of  limiting  the  defendant  upon  the  issue  as  to  the  i)erformance  of  the 
contract,  is  entitled  to  particulars  of  the  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  alleged  non-performance.  Kelly  v.  St.  MicftaeVs  Roman 
Catholic  Churchy  505. 

10.  BiU  of  particulars  —  partnership  accounting  —  misappivpriation  of  firm 
moneys,  A  plaintiff  suing  for  the  dissolution  of  a  partnership  and  an  account- 
ing who  alleges  that  the  defendant  misappro])rialed  firm  moneys  to  his  own 
use  in  excess  of  his  duo  share,  and  to  conceal  the  fact  has  not  balanced  the 
book  8,  should  not  be  required  to  give  a  bill  of  particulars  of  said  alleviations,  for 
it  is  not  the  office  of  a  bill  of  particulai-s  to  make  the  complaint  more  definite  and 
certain  or  to  compel  a  disclosure  of  evidence.    Kellogg  v.  Oriffitlis,  518. 

11.  Libel — partial  defenee  in  justification  —  when  demurrable.  When  facts  are 
not  expressly  pleaded  as  a  partial  defense  the  plaintiff,  and  the  court  upon 
demurrer,  must  test  the  plea  as  if  made  in  complete  defense. 

Hence,  when  in  an  action  for  libel  in  charging  the  plaintiff  with  dishonesty  in 
two  transactions,  the  defendant  '*  further  answeiing  the  complaint  and  in  justifi- 
cation" alleges  matters  justifying  the  charge  of  dishonesty  in  one  of  the 
transactions,  the  plea  is  not  broad  enough  to  be  a  complete  defense  and  is  b^d 
on  demurrer.     Dipetina  v.  Sajitangelo,  510. 

12.  Professional  communication  —  qualified  privilege.  A  letter  written  by  the 
defendant  to  his  attorney  charging  another  attorney  with  dishonesty  in  a  pro- 
fessional tiansaction,  is  one  of  qualified  or  prima  /aut>  privilege,  and  when  the 
complaint  expressly  charges  that  the  libel  was  false  and  malicious,  the  plea  of 
privilege  must  be  framed  to  meet  the  specific  allegations  or  it  is  baa  upon 
demurrer.    Id. 

18.  Answer  —  defective  denial  of  knowledgs  or  information.  An  answer  which 
"  denies  knowledge  or  information  sufficient  to  form  a  belief  as  to  the  truth 
in  any  of  the  allegations"  in  specified  paragraphs  of  a  complaint,  is  insufficient 
as  a  cfenial  of  those  allegations  and  raises  no  issue  thereon. 

The  provision  of  section  500  of  the  Code  of  Civil  Procedure  permitting  issue 
on  the  allegations  of  a  complaint  to  be  joined  by  a  denial  "of  any  knowledge 
or  information  thereof  sufficient  to  form  a  belief  "  means  that  the  defendant  must 
deny  that  he  has  knowledge  or  information  of  such  allegations  sufficient  to 
form  a  belief  as  to  their  truth.  This  artificial  form  of  denial  must  be  followed 
with  substantial  strictness  in  order  to  be  good.     Jurgens  v.  Wichmann,  581. 

14.  BiU  of  particulars  —  complaint  for  assault  and  false  imprisonment.  Where 
a  complaint  sots  out  separate  causes  of  action  charging  two  defendants  with 
assault  and  false  imprisonment  but  alleges  no  special  damage,  the  plaintiff  will 
not  be  required  to  furnish  a  bill  of  particulars  giving  the  names  of  various 
persons  by  whom  he  was  formerly  employed,  nor  will  he  be  required  to  give 
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Sarticulars  as  to  the  names  of  the  police  officers  who  arrested  him  when  the 
cfendant  admits  that  he  called  the  police  to  make  the  arrest.     LoacJur  v.  Uager, 
568. 

15.  Same  —  order  precluding  testimony.  An  order  for  a  bill  of  particulars  should 
not  direct  that  the  plaintiff  shall  be  precluded  from  giving  evidence  in  case  he 
fails  to  give  the  particulars  required.  A  motion  to  preclude  the  giving  of  such 
evidence  should  be  made  only  after  the  plaintiff  has  failed  to  comply  with  the 
order,  or  has  complied  with  it  insufficiently.    Id, 

16.  Action  for  breath  of  contract  —  demurrer  to  several  separate  defenses  sustaifud. 
Action  to  recover  for  breach  of  contract. 

The  complaint  alleged  in  substance  that  the  plaintiffs  sold  to  the  defendants 
the  entire  capital  stock  of  a  paper  company  for  a  certain  sum  and  released  said 
company  Irom  all  claims  for  money  loaned  to  it,  reserving,  however,  certain 
claims  lor  merchandise  specifically  set  forth.  It  was  further  alleged  that  the 
defendants  and  the  corporation  agreed  to  sell  and  dispose  of  the  present  mer- 
chandise owned  by  said  company  and  collect  the  present  bills  and  accounts 
receivable,  including  accounts  receivable  from  said  sale,  and,  after  deducting 
expenses,  to  pay  the  surplus  to  the  plaintiffs;  that  after  due  performance  by  the 
plaintiffs  the  defendants  violated  the  agreement  in  that  they  failed  to  sell  said 
merchandise  and  had  appropriated  a  large  part  thereof  and  had  unreasonably 
refused  to  collect  a  large  number  of  accounts,  but  had  used  them  in  promoting 
the  business  of  the  company;  that  the  defendants  had  failed  to  account  for  the 
proceeds  of  some  goods  sold,  retaining  the  same,  and  to  conceal  their  wrong- 
doing had  wrongfully  charged  the  plaintiffs  with  sums  for  expenses  in  excess  of 
those  specified  in  the  agreement;  and  that  as  the  plaintiffs  had  no  adequate 
remedy  at  law,  the  defendants  be  required  to  account. 

Ueld,  that  it  was  no  answer  to  allege  as  a  separate  defense  that  nt  the  time  of 
the  execution  of  the  agreement  the  defendants  insisted  that  it  was  ambiguous  and 
inserted  certain  words  which  upon  the  express  statement  of  the  plaintiffs  that 
the  agreement  was  not  ambiguous  were  stricken  out,  and  that  the  paper  com- 
pany had  from  time  to  time  sold  part  of  the  merchandise  and  collected  accounts, 
paying  notes  with  the  proceeds,  which  payments  had  been  accepted  by  the  plain- 
tiffs and  the  notes  renewed,  the  discounts,  with  the  consent  of  the  plaintiffs, 
being  repaid  by  the  company  out  of  their  share  of  the  surplus  going  to  the  plain- 
tiffs, and  that  the  defendants  have  lived  up  to  the  agreed  construction  of  the 
contract,  and  that  any  other  construction  had  not  been  claimed  by  the  plaintiffs; 

That  it  was  no  answer  to  allege  as  a  separate  defense  that  a  balance  of  the  mer- 
chandise remained  unsold  because  of  the  refusal  of  the  plaintiffs  to  allow  it  to 
be  sold  at  the  best  figures  obtainable;  that  some  of  the  accounts  had  not  been 
c«)l]ected  with  the  consent  of  the  plaintiffs,  and  that  under  the  terms  of  the 
agreement  the  plaintiffs  might  have  forced  their  collection  at  any  time,  but 
they  had  failed  to  do  so; 

That  it  was  no  answer  to  allege  as  a  separate  defense  that  one  of  the  plain- 
tiffs caused  a  certain  promissory  note  to  be  presented  to  the  i)aper  company  as 
a  balance  of  the  indebtedness  to  be  paid  out  of  the  net  proceeds  of  the  sale  of 
the  merchandise  and  collection  of  claims,  and  that  with  tike  knowledge  and  con- 
sent of  the  paper  company  the  same  was  paid  although  there  were  not  suf- 
ficient funds  on  hand  applicable  thereto,  which  payment  was  in  violation  of  the 
agreement  as  acted  upon  and  understood  by  the  parties; 

That  it  was  no  answer  to  allege  as  a  defense  and  coimterclaim  that  from  time 
to  time  payments  were  made  to  the  plaintiffs  in  pursuance  of  the  agreement  out 
of  the  proceeds  of  the  sale  of  merchandise  and  that  the  defendant  company 
*•  was  caused"  to  make  payments,  without  its  knowledge  and  consent,  amount- 
ing to  a  certain  sum  in  excess  of  the  proceeds  received,  etc.  As  no  facts  were 
alleged  showing  fraud  or  mistake  by  either  party  no  defense  or  counterclaim 
was  stated; 

That  it  was  no  answer  to  allege  as  a  separate  defense  and  counterdaim  that 
after  entering  upon  the  performance  of  the  agreement  the  defendant  coinpaDV. 
at  the  request  of  the  plaintiffs  and  on  their  promise  to  pay,  advanced  and  paid 
a  certain  sum  on  account  of  a  certain  iudgment  recovered  against  the  d^f^"*°5 
which  was  a  debt  for  which  the  plaintiffs  were  liable  as  an  obligation  of  the  old 
management  of  the  company  and  that  no  part  thereof  had  been  repaid  to  the 
defendant.    National  Gum  A  Mica  Co,  v.  MacCormaek,  569. 
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17.  Same  —  aUegaiioiis  itaiing  counterclaim  for  reformation  of  instrument.  Alle- 
gations stated  to  be  "  au  aftirmative  cause  of  action  herein."  examined  and  Iteld, 
that  though  improper  as  to  form,  they  were  sufficient  to  justify  a  court  of  equity 
in  reforming  the  contract,  although  neither  fraud  nor  mutual  mistake  was  speci- 
fied, and,  hence,  the  demurrer  thereto  should  be  overruled.    Id, 

18.  Party  —  equity  —  distinction  bettosen  necessary  and  proper  parties  defendant. 
There  is  a  well  defined  distinction  between  necessary  and  proper  parties  defend- 
ant in  suits  in  equity,  and  where  a  complete  determination  of  the  controversy 
cannot  be  hod  without  the  presence^of  other  parties,  the  court  should  direct 
them  to  be  brought  in  pursuant  to  section  452  of  the  Code  of  Civil  Procedure, 
and  it  is  error  for  the  court  to  proceed  to  judgment  in  the  absence  of  such 
necessary  parties  although  no  objection  has  been  ])reviously  taken. 

As  a  corollary  to  the  rule  aforesiiid,  where  a  complaint  in  equity  discloses  that 
certain  of  the  defendants  are  proper  parties,  although  possibly  not  necessary 
parties,  the  proper  party  defendant  as  distinguished  from  a  necessary  party  is 
not  entitled  to  test  the  complaint  by  the  strict  rules  of  demurrer. 

The  rules  of  pleading  in  equity  are  more  elastic  than  in  actions  at  law.  and 
where  the  plaintiff  in  equity  knows  that  a  third  person  claims  an  interest  in  the 
subject-matter  but  does  not  know  the  nature,  extent  or  merit  of  the  claim,  these 
facts  may  be  stated  and  the  claimant  made  a  defendant  and  required  to  disclose 
his  alleged  interest.     Mawhinney  v.  Bliss,  609. 

19.  Same  —  corporation  —  waste  by  reorgnniz^Uion  committee  —  proper  parties 
defendant.  Thus,  where  a  stockholder  suing  members  of  a  reorganization  com- 
mittee in  equity  for  waste  and  niisjipplication  of  securities  deposited  with  them, 
shows  tliat  a  trust  company,  the  original  depositary,  had  received  certain  securi- 
ties but  was  superseded  as  depositary  by  a  new  trust  company,  to  which  it 
delivered  the  securities,  and  alleges  on  information  and  belief  that  the  original 
depositary  assisted  the  members  of  tbc  reorganization  committee  in  misappro- 
priating and  wasting  the  property  of  the  plaintiil's  corporation  and  shared  in 
the  profits  so  made,  there  is  sufficient  to  put  the  first  depositary  to  an  answer 
and  explanation. 

Wuere  such  complaint  alleges  positively  that  an  individual,  made  defendant, 
signed  the  reorganization  agreement,  he  should  be  required  to  answer  although 
his  name  does  net  appear  among  the  parties  to  the  agreement,  the  actual 
signatures  thereto  not  being  printed  in  the  case.    Id. 

20.  Joint  demurrer.  Where  a  demurrer  to  a  complaint  is  joint,  if  bad  as  to 
one  demurrant  it  is  bad  as  to  both.    Id. 

21.  StHking  out  redundant  allegations.  Although  as  a  general  rule  the  court 
will  not  strike  out  allegations  in  the  pleading  merely  because  they  set  forth  evi- 
dence tending  to  establish  the  facts  upon  which  the  cause  of  action  is  based,  they 
should  be  stricken  out  nevertheless  if  it  appear  that  the  opposing  party  will  be 
injured  by  being  compelled  to  traverse  the  same.     Hamilton  v.  7lamilto7i,  619. 

23.  Same — will.  Thus,  in  an  action  brought  to  establish  the  invalidity  of  a 
will  on  the  ground  of  Itick  of  testamentary  capacity,  allegations  in  the  complaint 
which  are  merely  evidenc-e  of  facts  which  would  entitle  the  plaintiff  to  the  judg- 
ment sought,  will  be  stricken  out  as  irrelevant  and  redundant  because  the  defend- 
ant should  not  be  required  either  to  admit,  deny  or  ignore  the  same.    Id, 

23.  Same  —  distinction  between  irrelevant  matter  in  complaint  and  answer. 
There  is  a  distinction  between  the  effect  of  redundant  matter  in  an  answer  and  its 
effect  in  a  complaint.  Where  such  matter  appears  in  the  answer  the  plaintiff  is 
not  aggrieved  as  he  is  not  required  to  reply  thereto,  but  where  it  appears  in  the 
complaint  the  defendant  must  answer  it  and  thus  is  a  person  aggrieved  within 
the  meaning  of  section  545  of  the  Code  of  Civil  Procedure.    Id. 

24.  Assignmen  t  of  copyright  in  violation  of  trust  —  bill  of  particulars  as  to  damage. 
Where  an  action  to  recover  damages  from  a  publisher  for  transferring  a  copy- 
right in  breach  of  a  trust  to  hold  the  same  for  the  benefit  of  the  plaintiff  is  not 
brought  for  an  infringement  of  the  cooyrightor  for  damages  for  the  sale  of  books 
in  violation  thereof,  but  merely  for  damages  caused  by  reason  of  the  unlawful 
retention  of  the  copyright,  the  defendant  is  entitled  to  a  bill  of  particulars  of  the 
alleged  damage,  especially  when  it  is  admitted  that  the  plaintiff  is  ignorant  of 
the  theory  upon  which  he  proposes  to  claim  damages  and  his  right  thereto 
presents  a  new  legal  question.     SJiaw  v.  Stone,  624. 
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25.  Bill  of  particulars — suit  to  set  aside  dissolution  of  partnership — fraud.  In 
an  action  by  an  administrator  brought  to  set  iCside  an  agreement  dissolTing  a 
partnership  on  the  ground  that  the  same  was  procured  by  fraud,  misrepresenta- 
tion, etc.,  the  phiintiff  will  not  be  required  to  furnish  a  bill  of  particulars  of 
matters  pertinent  only  upon  an  accounting.  He  should,  however,  give  par- 
ticulars of  the  frauds  which  he  claims  were  practiced  by  the  defendant  upon 
the  deceased  partner.     Boskowitz  v.  Suhbacher,  682. 

26.  Statute  of  Frauds  —  action  for  specific  performance  of  contract  to  convey  lahds 
—  when  defense  of  statute  av^tilable,  Wherq  a  complaint  in  addition  to  asking 
that  a  lien  be  imposed  on  certain  lands  purcliased  by  the  defendant  also  demands 
as  alternative  relief  the  specific  perrurmancc  of  a  contract  to  convey  other  lands 
to  the  plaintiff,  Xhe  defendant  may  plead  the  Statute  of  Frauds  as  a  separate 
and  distinct  defense  to  the  second  cause  of  action,  although  the  plaintiff  alleges 
performance  on  his  part.     Gross  v.  Oorsch,  834. 

Complaint  —  fraud  —  allegations  not  stating  action  for  deceit  —  inducing  pur- 
chase of  stock  —  failure  to  state  damage — complaint  stating  breach  of  contract 
to  pay  notes  —  allegation  of  Jailure  to  pay  at  maturity  —  allegations  stating 
conclusions. 

Dresser  v.  Mercantile  Trust  Co.,  891. 

Complaint  —  test  on  demurrer  for  insufficiency  —  theory  of  pleader  immaterial. 
Dresser  v.  Mercantile  Tnut  Co.,  893. 

Improper  joinder  of  separate  causes  of  action  for  conspiracy — malicious  prose- 
cution, libel,  etc. 

BiidY.  Post,  C02. 

Bill  of  particulars  in  action  for  conversion. 

Mayer  v.  CommontDealth  Trust  Co.,  982. 

Terms  on  amendment — review  of  discretion  of  County  Court. 
See  Appeal,  7. 

Complaint  insufficient  to  prove  insolvency  of  bank. 
See  Banking,  4. 

Complaint  to  recover  moneys  sounding  in  contract. 
See  Bankruptcy,  2. 

Complaint    immaterial    whether  for  wages  or  for  damages  occasioned  by 
wrongful  discharge  —  amendment  to  conform  to  proof. 
See  Contract,  4,  5, 

Complaint  alleging  implied  contract  by  decedent  to  pay  for  services. 
Sec  Contract,  11. 

Complaint  on  agreement  of  indemnity. 
See  Contract,  12. 

Complaint  —  action  by  Attorney- General  against  directors  for  accounting  — 
misjoinder  of  actions,  legal  and  equitable  —  proper  parties  defendant  — 
demurrer. 

See  Corporations,  13-25. 

Allegations  of  injuries  not  covering  appendicitis  —  special  damages  must  be 
specially  pleaded. 

See  Damages. 

Examination  of  defendant  to  frame  complaint  — accounting. 
See  Deposition,  3,  4,  11. 

Defense  to  creditor's  bill — allegation  of  procurement  of  testimony  — contract 
not  to  sue  in  this  State, 
See  EquiTY,  2-4. 

Action  to  restore  canceled  policy  and  for  a  receipt  for  premiums — answer 
alleging  false  warranty  —  failure  to  offer  restitution. 
See  Fraud,  1-3. 

Joinder  of  causes  for  divorce  and  separation. 
See  HusnAND  and  Wife,  8. 
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Joinder  of  defendants  in  action  alleging  fraudulent  award  under  separate 
insurance  policies. 

See  Insurance,  8-10. 

Interlocutory  judgment  overruling  demurrer  to  answer,  proper  provisions  — 
withdrawal  of  demurrer  —  discretion. 
See  Judgment,  2,  3. 

Complaint  —application  of  defamatory  matter  to  plaintiff. 
See  Libel. 

When  Statute  of  Limitations  available  to  foreign  corporation. 
See  Limitation  op  Action. 

Answer  sufficiently  alleging  agreement  to  extend  time  of  payment  —  failure  to 
allege  written  agreement  —  allegation  of  agreement  to  extend  sufficiently  alleges 
actual  extension. 

See  MoRTOAOE,  2-5. 

General  allegations  of  injury  —  proof  admissible  thereunder. 
See  Negligence,  B2. 

Answer — when  payment  by  joint  tort  feasor  no  defense  in  action  for  penalty. 
See  Penalty  and  Forfeiture. 

Amendmeut  of  complaint  after  reversal  of  judgment  —  costs. 
See  Practice,  2. 

Amendment  —  specific  performance  —  failure  to  allege  objection  to  title. 
See  Practice,  8. 

Consolidation  of  actions — right  to  bring  action  on  facts  previously  pleaded  ns 
defense. 

See  Practice,  11. 

Quo  warranto  to  oust  public  officer  —  bill  of  particulars  as  to  alleged  fraud. 
See  Quo  Warranto,  1,  2. 

Railroad  Law  —  complaint  for  death  of  employee  need  not  allege  section  42a. 
See  Railroad,  5. 

Complaint  to  enjoin  violation  of  mutual  negative  easements. 
See  Real  Piioperty,  15. 

Party  — action  to  recover  gift  from  husband  withheld  by  grantee  —  proper 
defendants. 

See  Replevin,  1,  2. 

Answer  —  liability  of  administrator  for  tax  —  distribution  of  estate  no  defense. 
See  Tax,  4. 

PLEDGE. 

See  Bailment, 

POUGHKEEPSIE. 

Jurisdiction  of  City  Court  in  bastardy  proceedings. 
See  Court,  4. 

POWEB  OF  ATTORNEY. 

Instrument  in  form  of  power  of  attorney  creating  trust. 
See  Trust,  2-6. 

POWERS. 

Discretionary  power  of  trustee — authority  of  substituted  trustee. 
See  Trust,  1. 

Testamentary  trust  with  p>ower  of  appointment. 
See  Will,  7-9. 

PRACTICE. 

1.  Notice  of  entry  of  judgment  —  appeal  —  lin  pendens,  A  notice  of  entry  of 
Judgment  is  ineffectual  when  the  copy  of  the  judgment  attached  is  not  signed 
by  the  clerk,  and  it  is  error  to  cancel  a  lis  pendens  on  the  ground  that  plaintiff's 
time  to  appeal  had  expired  because  of  the  service  of  such  a  notice.  Slater  v. 
Qrannemann,  98. 
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2.  Aviendment  of  complaint — eottta.  After  the  reversal  of  a  judgment  against 
an  executrix,  as  such,  an  amendment  of  tiic  cumphiint  fao  as  to  charge  her  per- 
sonally, should  l)c  conditioned  on  tlie  ]>uymcnt  of  costs  to  date  of  the  amendment, 
except  costs  before  trial.     Farrelly  v.  tichaeitler,  120. 

3.  IHsmisml  —  neglect  to  prosecute — case  on  day  calendar  hut  stricken  off. 
Where  a  case  had  been  placed  on  the  day  calendar,  marked  "ready,"  and  the 
plaintiff  failed  to  apj)car  and  the  case  was  mark'^  •*  off,"  and  the  plaintiff  did 
not  move  to  restore  it  to  the  day  calendar  until  seventeen  months  had  elapsed, 
and  it  appeared  that  cases  of  later  date  of  issue  had  been  reached  and  tried  a 
vear  prior  to  ])laintiff'8  motion  to  restore  it  to  the  day  calendar  and  that  it  bad 
become  difficult,  if  not  impossible,  for  defendant  to  collect  the  evidence  it  once 
had,  and  no  excuse  is  offered  by  ])laintlff  for  his  failure  to  bring  the  issues  to 
trial  before  later  issues  were  reached  on  the  regular  atll  of  the  calendar,  the 
defendant's  motion  for  a  dismissal  of  the  complaint  for  neglect  to  prosecute  the 
action  should  be  granted. 

The  fact  that  the  case  was  noticed  for  trial  and  placed  on  the  day  calendar 
does  not  deprive  the  defendant  of  his  right  to  a  dismissjil  where  it  was  stricken  ' 
from  the  day  calendar  and  the  plaintiff  failed  to  restore  it.     Toiler  v.  Loehinutr 
Realty  Cc>.,  370. 

4.  Brief  in  reply.  The  reiteration  in  the  "brief  in  reply"  of  arguments  used 
in  the  first  brief  condemned.     Sir  kin  v.  Fourteenth  Street  Store,  'sSi. 

5.  Judgmejit  by  default  opened.  Defendant's  default  in  an  action  to  recover 
for  legal  services  rendered,  opened  with  leave  to  plead,  upon  payment  of  costs 
iniposi*d  under  a  former  order  and  disbursements  on  entering  ju<igment,  with 
ten  dollars  costs  of  motion,  the  judgment  to  stand  as  security  for  any  recovery  by 
the  plaintiff.     Hart  v.  Cram,  487. 

6.  Contract  —  atne?idfnent  of  complaint  after  reverml  cf  judgment  for  plaintiff. 
Where  a  plaintilT  suing  under  a  complaint  alleging  an  express  agreement  to 
•*  fairly  share  with  plaintiff"  commissions  received  as  architect,  has  testified  that 
a  fair  share  of  the  commissions  would  be  one-half,  and  a  judgment  in  his  favor 
has  been  reversed  upon  the  ground  that  the  express  contract  was  void  for  indefi- 
niteness,  the  plaintiff  will  not  be  allowed  to  amend  so  as  to  set  out  an  express 
agreement  to  pay  one-half  of  the  commissions  received.  Blueinner  v.  Garvin, 
491. 

7.  Same  —  quantum  meruit.  But  although  the  plaintiff  in  the  original  com- 
plaint alleged  a  claim  on  quantum  7neruit,  which  he  retains  in  the  proposed 
amended  complaint,  he  should  be  allowed  to  amend  by  settir.g  out  an  additional 
count  on  quantum  meruit  claiming  an  increased  amount  by  reason  of  items  of 
service  not  stated  in  the  original  complaint.  Although  he  cannot  recover  under 
both  counts  for  quantum  meruit,  that  is  a  majter  for  the  trial  court  when  the 
evidence  is  all  before  it.     Id. 

8.  Pleading  —  amendment  —  terms.  When  the  judgment  in  an  action  b}' a  ven- 
dee of  lands  for  specific  performance  of  the  return  of  the  earnest  money  has  been 
reversed  because  the  plaintiff's  objection  to  title,  upon  which  the  judgment  was 
based,  was  not  alleged  in  the  complaint,  the  plaintiff  should  be  allowed  to  amend 
to  set  out  the  true  grounds  of  objection,  conditioned,  however,  on  the  payment 
of  all  costs  and  disbursements  of  the  action  antecedent  to  the  amendment,  and 
ten  dollars  costs  of  motion.     Rosenberg  v.  Feiering,  682. 

9.  Same  —  appeal  —  review  of  discretion  of  County  Court.  The  Appellate 
Division  may  review  the  discretion  of  the  County  Court  in  imposing  terms  on 
the  amendment  of  a  pleading.     Id. 

10.  Dismissal  of  complaint  for  failure  to  prosecute.  The  complaint  in  an  action 
to  recover  for  penonal  injuries  should  be  dismissed  for  failure  to  prosecute 
when  it  is  shown  that  although  the  cause  of  action  arose  in  1899,  and  issue  was 
joined  in  1902,  the  case  was  not  noticed  for  trial  or  note  of  issue  filed  or  any 
proceedings  since  taken,  although  issues  three  years  younger  had  been  tried  in 
the  meantime. 

Under  the  circumstances,  it  is  no  excuse  for  the  plaintiff's  attorney  to  say  that 
owini?  to  the  fact  that  his  clerk  who  had  charcre  of  the  matter  went  on  a  spree 
in  1902  and  never  returned,  he  did  not  know  of  tho  pendency  of  the  cause  in  his 
office  until  the  motion  to  dismiss.  McCardtU  v.  Metropolitan  Street  Bailfoay  Co., 
528. 
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11.  Consolidation  of  actions — right  to  bring  action  on  facts  prematisly  pleaded  as 
defense.  A  defendHnt  sued  in  the  Supreme  Court  for  moneys  paid  to  him  to  con* 
struct  an  engine  which  lie  refused  to  deliver,  is  not  bound  to  counterclaim  a 
demand  for  the  value  of  material  and  services  furnished,  but  may  merely  set  up 
his  lien  as  a  defense  and  bring  a  cross-action  to  recover  the  amount  in  the 
Municipal  Court  of  New  York. 

The  plaintiff,  in  the  first  action,  made  defendant  in  the  second  and  therein 
counterclaiming  on  the  cause  set  out  in  the  first  action,  is  not  entitled  to  have  the 
two  actions  consolidated  under  sections  817  and  818  of  the  Code  of  Civil 
Procedure. 

The  purpose  of  said  sections  is  to  prevent  a  plaintiff  from  harassing  a  defend- 
ant by  prosecuting  different  suits  for  causes  of  action  which  could  be  joined. 
Miller  v.  Baillard,  555. 

12.  Motion  to  open  default  —  laches.  Motion  to  open  a  judgment  taken  by 
default  denied  because  of  the  unexcused  failure  of  the  defendant  to  appear  at 
trial  after  notice  that  the  case  had  been  many  days  upon  the  special  calendar 
marked  for  trial,  etc.     Carruth  v.  Rosenthal,  670. 

When  order  giving  right  to  renew  motion  a  final  determination  and  appealable. 
See  Appeal,  1. 

Effect  of  failure. to  appeal  from  order  denying  new  trial. 
See  Appeal,  4,  6. 

Requisites  of  moving  affidavit. 
See  Attacumknt. 

Review  of  law  and  facts  on  appeal  from  order  adopting  referee's  report. 
See  Attorney  and  Client,  2. 

Det-ermination  of  questions  on  motion  for  injunction  ^nd!^n<d  lite. 
See  Corporations,  6. 

Right  to  additional  security  for  costs. 
See  Costs,  2,  4. 

Time  to  move  for  additional  allowance  and  counsel  fees  in  action  for  separation. 
See  Husband  and  Wife,  6. 

Entry  of  order  denying  motion  for  judgment  on  special  verdict  improper. 
See  Nbgliuence,  21. 

Newly-discovered  evidence. 
SeeNKW  Trial, 

Bringing  in  defendant. 
See  Party,  1. 

Pees  of  referee  and  stenographer  —  failure  to  file  report. 
See  Reference,  1. 

Reference  of  part  of  issues,  action  at  law. 
See  Reference,  2. 

Exceptions  —  effect  of  failure  to  except  to  charge. 
See  Trial,  3. 

See  Costs. 

See  Motion  and  Order. 

See  New  Trial. 

See  Pleading. 

See  Trial. 

Place  of  trial. 

See  Venue. 

[For  table  containing  all  sections  of  the  Code  of  Civil  Procedure  dted  and 
construed  in  this  volume,  see  ante,  p.  Ivii.] 

PBIMABY  ELECTION  LAW. 

Certificate  of  board  of  elections. 
See  Election  Law. 
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PRINCIPAL  AND  AGENT. 

Broker^*  custion  far  e(»nnussion» — facts  tltowing  performance.  A  real  estate 
broker  suing  for  commissions  makes  out  a  prima  facie  case  by  allowing  tliat 
he  was  employed  to  find  a  purchaser  for  the  defendant's  laud  and  introduced 
a  prospective  purchaser  at  the  terms  set  by  the  defendant,  that  the  purchase  was 
not  ma(ie  because  the  defendant  changed  the  terms  of  sale  by  requiring  a  larger 
cash  payment,  whereat  the  purchaser  abandoned  negotiations,  and  that  the  pkun- 
tiff  subsequently  procured  another  purchaser  ready  and  willing  to  pay  the  higher 
price.  On  such  evidence  it  is  error  to  dismiss  the  complaint.  Uueengtein  ▼. 
Bogel,  627. 

When  apparent  authority  of  agent  question  for  Jury. 
Merkd  ▼.  Lazard,  9^4. 

When  payment  by  principal  debtor  not  made  as  agent  of  surety. 
ike  Bills  anp  Notes,  8. 

Unauthorized  acts  of  officers  of  corporation. 
See  CoBPOiiATiON,  12. 

Employment  of  minor  —  liability  of  superintendent  for  acts  of  subordinates. 
ISee  CuiMB,  4. 

Declarations  of  agent  to  prove  authority. 
See  £yiDEKCB,  8. 

Power  of  committee  of  labor  union  to  make  contract  postponing  eight-boor 
day. 

See  Injunction. 

Payment  to  agent  by  direction  of  payee. 
See  MouTGAGE,  1. 

Action  by  salesmen  for  commissions — accord  and  satisfaction.  / 

See  Payment. 

Bribery  —  secret  commissions  paid  to  buying  agent  —  seller  cannot  recover 
purchase  price. 

See  Sale,  1-6. 

Instrument  in  form  of  power  of  attorney  creating  trust. 
See  Trust,  2-6. 

Kcal  estate  broker  —  unauthorized  representation  as  to  rental  value  —  vendor 
not  charged  with  admissions  of  general  agent  after  making  of  contract — rescis- 
sion of  contract  for  fraud. 

See  Vkkdou  and  Pukciiaser,  1-8. 

See  Master  and  Servant. 
PRINCIPAL  AND  SURETY. 

See  QUABANTT  AND  SURBTTSHIP. 

PBOCESa. 

1 .  Service  by  publication — sufficiency  of  moving  affidavit  —  belief  of  affiant  immn- 
terial.  The  moving  affidavit  on  an  application  for  leave  to  serve  a  non-resident 
by  publication  need  not  aver  the  affiant's  belief  that  the  defendant  is  a  non-resi- 
dent, if  the  facts  are  stated  so  that  the  ludge  is  satisfied  as  to  the  non-residence 
and  that  personal  service  cannot  be  made  even  with  due  diligence. 

What  is  required  is  not  that  the  affiant  but  the  judge  shall  be  satisfied  thnt 
the  defendant  is  a  non-resident  and  that  personal  service  cannot  be  made  with 
due  diligence. 

It  is  not  a  fatal  objection  to  an  order  for  service  by  publication  that  the  fact 
of  non-residence  is  proved  by  the  statement  as  to  wliat  the  affiant  had  been  told 
by  a  person  apparently  in  possession  of  the  facts,  nor  is  it  necessary  to  produce 
direct  evidence  of  the  facts.  In  formation  received  from  others  as  to  non-residence 
is  competent. 

If  the  affidavit  states  facts  sufficient  to  give  the  judge  jurisdiction,  his  order 
cannot  be  impeached  collaterally.    JSkans  v.  Weinstein,  816. 
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2.  Same  —  mortgage  —forecloBure.  Moving  affidavit  examined  and  Juld  sufficient 
t )  jiutborize  an  order  for  service  by  publication  in  action  of  foreclosure,  and  that 
a  title  obtained  on  the  sale  was  marketable.    Id. 

Refusal  to  issue  summons  iu  Municipal  Court. 
See  CoUBT,  5. 

PBOHIBrnON. 

Jurisdiction  of  Supreme  Court  to  revoke  theatrical  license  in  New  York  city. 
See  Municipal  CoiiPoiiATioNS,  15-17. 

FXTBLIO  OFFICER. 

Adoption  of  rules  by  port  wardens  —  executive  act. 
See  Ceutiouaiii,  1,  2. 

Limitation  of  power  of  president  of  park  board  —  certificate  of  officer. 
See  Municipal  Corpohations,  18,  14. 

Action  of  assessors  quasi  judicial  and  cannot  be  delegated. 
Su  Municipal  Cokporationb,  20, 

See  Attornby-Genekal. 

PT7BLI0  POLIOT. 

Contract  not  to  bring  creditor  s  suit  in  this  State  valid. 
See  Equity,  3,  4. 

PX7BLIC  SERVICE  COBPORATIONS. 

Consolidation    of    gas    companies    not    obnoxious   to    statutes    prohibiting 
monopolies  —  effect  of  expiration  of  franchises  —  when  not  Illegally  exercised. 
See  Corporations,  8-11. 

Ste  Gab  and  Electricity. 
See  Kailroads. 

PUBLICATION. 

Service  of  papers  by. 
See  Process.  1,  2. 

aXTO  WARRANTO. 

1.  EUction  —  quo  toarranto  to  ouit  pttblie  officer  —  HU  €f  partieulart  as  to  dietriefs 
in  which  votes  were  illegally  cent.  When  in  an  action  of  quo  warranto  brought  by 
the  Attorney-General  for  the  purpose  of  <»ustlng  the  mayor  of  the  city  of  New 
York  from  office  upon  the  ground  that  illegal  votes  were  counted  in  his  favor 
and  that  persons  not  registered  were  permitted  to  vote,  etc.,  the  plaintiff  has 
been  ordered  to  give  a  bill  of  particulars  as  to  what  particular  districts  of  the 
city  he  expects  to  show  the  fraud  or  errors  alleged  in  the  complaint,  and  has 
served  particulars  which  though  not  fully  complying  with  the  requii-ements  of 
the  order,  are  stated  by  him  to  be  as  precise  as  he  is  able  to  furnish,  the  defend- 
ant's motion  that  the  plaintiff  be  required  to  give  more  specific  particulars  as  to 
the  districts  in  which  said  frauds  were  perpetrated,  or  in  default  be  precluded 
from  giving  evidence  of  miscounts  in  districts  not  named  should  be  granted. 

So,  too,  ne  should  be  required  to  give  particulars  as  to  voting  by  unregis- 
tered persons  and  as  to  duplicate  votes  cast  by  any  person,  as  evidence  on  these 
subjects  can  be  obtained  outside  the  ballot  boxes,  and  in  the  absence  of  such 
particulars  he  should  be  precluded  from  giving  evidence  thereof.  People  v. 
McOdian,  315. 

2.  Same — particulars  as  to  results  of  opening  hullot  boxes  not  required.  But 
while  the  particulars  should  specify  the  districts  in  which  it  is  claimed  that 
frauds  and  irregularities  occurred,  and  the  proof  should  be  limited  to  districts 
so  specified,  it  would  be  Inequitable  to  require  particulars  as  to  the  actual  state 
of  the  vote  in  each  district  as  the  same  will  be  disclosed  upon  the  opening  of  the 
ballot  boxes.     Id. 

BAILBOAB. 

1.  Pablic  necessity  for  steam  railroad — inability  to  p  ty  expenses.  A  certificate 
of  public  convenience  and  necessity  should  not  be  granted  for  a  proposed  steam 
railroad,  twelve  miles  in  length,  to  be  built  as  an  independent  road  to  furnish 
railroad  facilities  to  a  township  of  1,800  inhabitants,  including  a  village  of  800, 

Ap*-,  Div,— Vol.  CXXIV,        64 
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where  the  passenger  traffic  between  said  village  and  the  other  terminus  is  carried 
by  a  stage  coacli.  making  a  daily  trip,  and  it  appears  that  it  will  be  cheaper  and 
nearer  for  at  least  half  of  the  people  of  said  township  to  take  their  produce  to 
existing  railroads  where  they  will  secure  better  freight  rates;  that  it  will  cost 
to  obtain  rights  of  way  and  to  build  and  equip  the  railroad  an  amount  largely 
in  excess  of  its  capital  stock,  and  that  its  probable  earnings  will  not  pay  running 
expenses,  and  it  must  inevitably  be  bankrupt  from  the  beginning.  FeopU  ex 
rel.  letter  v.  Board  of  Bailroad  Commimonera,  47. 

2.  Eminent  domain  — certiorari  by  property  owner .  Private  property  may  only 
be  condemned  for  public  use,  and  an  owner  whose  property  is  to  be  taken  by 
such  proposed  railroad  may  review  by  certiorari  the  order  of  the  Railroad 
Comn^lssion  permitting  its  construction.    Id, 

8.  Assault  by  employees —  breach  of  contract  to  carry  safely — mhen  pcusenger  does 
not  lose  stattts  by  alighting,  A  passenger  on  a  surface  car  who  while  standing  on 
the  front  platform  has  been  promised  a  transfer  at  a  certain  point  if  the  inspector 
authorizes  it  to  be  issued,  does  not  lose  his  status  as  a  passenger  by  alighting  at 
tliat  point  and  walking  to  the  rear  platform  to  demand  the  transfer  of  the  con- 
ductor—  a  course  made  necessary  by  the  crowded  condition  of  the  car  within. 
8uch  act  of  alighting  does  not  relieve  the  railroad  from  liability  for  assault  by 
its  employees  inflicted  when  the  passenger  demanded  the  transfer  on  the  rear 
platform.     Miller  v.  Brooklyn  Heights  Bailroad  Co,,  587. 

4.  Same  —  ttish  to  transfer  immaterial.  Under  the  circumstances  the  railroad 
is  not  relieved  from  liability  for  diimages  for  a  breach  of  its  contract  to  carry 
safely  without  insult  or  assault,  because  it  was  not  alleged  or  proved  that  the 
defendant  operated  the  car  to  which  the  plaintiff  desired  to  transfer,  for  irre- 
spective of  the  fact  that  the  plaintiff  desired  a  transfer  at  that  p>oint,  he  was 
entitled  to  be  carried  to  the  end  of  the  defendant's  line  if  he  saw  fit  to  remain  on 
the  car,  and  the  defendant  was  an  absolute  guarantor  of  his  safety  against  unjusti- 
fied assault  by  its  employees  while  the  contract  of  carriage  was  in  force.    Id, 

5.  Section  42a  of  Bailroad  Imw  construed  —  servants  as  vice-principals — pieadr 
ing  —  statute  available  though  not  mentioned  in  complaint.  Chapter  657  of  the 
Liiws  of  1906,  which  added  ejection  42a  to  the  Railroad  I^w,  providing  that  in 
actions  against  railrond  corporations  to  recover  for  personal  injuries  or  death 
of  employees,  certain  coemployees,  having  physical  control  or  direction  of  the 
movements  of  a  signal,  switch,  locomoi  ive,  train  or  telegraph  office,  etc.,  are  vice- 
principals  of  the  corporation  and  not  fellow -servants,  creates  a  new  rule  of  law 
by  which  the  railroad  becomes  liable  for  the  negligence  of  said  persons.  As  said 
sttitute  does  not  require  a  notice  to  be  given  as  a  prerequisite  to  action  to 
enforce  the  liability  so  created,  and  is  a  public  statute,  a  plaintiff  need  not  allege 
that  the  action  is  brought  under  said  statute  in  order  to  recover  for  injuries 
received  by  the  negligence  of  the  persons  therein  enumerated.  Sc/iradin  v.  ^ew 
York  Central  d  II,  JL  B.  B.  Co.,  705. 

6.  Dtathof  employee  ^contributory  negligence.  A  decedent  who  was  killed  by 
a  train  while  employed  by  a  railroad  company  as  an  electrical  worker  upon  its 
tracks  at  a  place  where  a  watchman  was  stationed  to  give  notice  of  approaching 
trains,  was  entitled  to  rely  to  some  extent  upon  the  watchman  and  enginecra  of 
approaching  trains  to  give  wamine. 

Where  it  appears  that  one  employed  as  an  electrical  worker  on  a  track  was 
killed  by  the  defendant's  train  which  approached  without  warning  at  a  place 
where  the  defendant  had  stationed  a  watchman  to  give  warning  of  approaching 
trains,  the  decedent's  contributory  negligence  is  for  the  jury.    Id, 

Lease  of  railroad  providing  that  proceeds  from  sale  of  unused  portions  to 
which  lessee  consented,  should  be  applied  to  **  improvements"  of  other  ptirts  of 
road,  construed  — application  to  erection  of  office  buihlings  by  lessee -— items  of 
counterclaim  under  provision  that  lessee  pay  all  reasonable  expenses  necessary  to 
keep  up  organization  of  lessor,  fiirtush  suitable  offices  and  defend  validity  of 
lease  considered  —  salaries  —  counsel  fees  —  arbitration  —  evidence  —  testimony 
of  interested  witness  as  to  value  of  legal  services  not  conclusive,  although  not 
contradicted  —  it  is  opinion  evidence  and  not  as  to  facts. 

Brooklyn  Heights  B.  B.  Co.  v.  Brooklyn  City  B.  Ok,  896. 

Right  to  examine  secretary  before  trial  as  to  fitness  of  engineer. 
/Sm  Deposition,  1. 
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Injury  from  trap  door  on  trolley  car — res  ipsa  loquitur. 
See  NuoLiGKNCK,  1. 

Injury  caused  by  starting  of  surface  car. 
See  Negligence,  17. 

Employee,  injured  by  obstruction  of  track  in  subway  —  liability  of  contractor 
—  liability  of  railroad. 

See  Negligence,  22-26. 

Injury  to  passenger  alighting  by  stepping  into  open  trench  —  notice  to 
defendant. 

See  Negligence,  83. 

Collision  with  vehicle  at  street  corner  —  duty  of  motorman. 
See  Negligence,  34. 

Child  killed  by  street  car — contributory  negligence  —  duty  of  pedestrian  to 
look. 

See  Negligence,  39-41. 

Forest  fire  —  liability  for  spread  to  adjacent  property. 
See  Real  Propeuty,  6-8. 

Limitation  of  action  by  infant  for  appropriation  of  casements. 
See  Real  Piioperty,  12. 

HEAL  PBOPSBTY. 

1.  Eminent  donuiin — license  to  make  improvements  reweable.  A  license  per- 
mitting village  trustees  to  enter  lands  to  construct  improvements  for  a  sewer 
system  is  revocable  at  the  pleasure  of  the  owner  and  confers  no  rights  which 
survive  such  revocation.     Matter  of  I'l'ustees  of  Village  of  White  Plains,  1. 

2.  Same  —  effect  of  conveyance  by  licensof\  Such  license  is  revoked  ipso  facLo 
when  I  he  owner  conve^'s  to  a  third  person. 

When  such  license  was  not  revoked  by  the  licensor  prior  to  his  conveyance 
the  grantee  is  not  entitled  to  have  improvements  made  by  the  village  trustees 
prior  to  the  conveyance  considered  on  the  question  of  damage  when  the  lands 
are  subsequently  taken  for  sewer  purposes  by  eminent  domain.    Id. 

3.  Same — partial  performance  takes  license  out  of  Statute  of  Frauds.  When 
village  trustees  have  made  partial  improvements  for  sewer  purposes  under  an  oral 
license  the  agreement  is  taken  out  of  the  Statute  of  Frauds. 

As  between  licensor  and  licensee,  the  latter  is  entitled  to  notice  of  a  revocation 
of  tlie  license;  but  where  the  revocation  is  worked  by  a  conveyance,  the  licensee 
is  not  entitled  to  such  notice  from  the  grantee.    Id, 

4.  Municipal  corporation  —  assessment  of  damage  on  condemnation  of  lands  for 
sewer  purposes.  Hence,  when,  subsequent  to  the  revocation  of  a  license  to  make 
sewer  improvements,  worke.l  by  a  conveyance  of  the  lands,  the  licensee  makes 
further  improvements  without  the  consent  of  the  grantee,  he  does  so  as  a  tres- 
passer, and  when  the  lands  are  subsequently  taken  by  eminent  domain  for  sewer 
purposes,  the  owner  is  entitled  to  have  the  enhanced  value  resulting  frcm  the 
improvements  considered  on  the  assessment  of  his  damage.     Td. 

5.  Lis  pendens.  A.  lis  pendens  fled  in  condemnation  proceedings  taken  under 
chapter  140  of  the  Laws  of  1850  is  a  nullity  as  no  lis  pendens  was  authorized  by 
that  statute.    Id, 

6.  Fire  —  negligence.  A  landowner  who  negligently  causes  or  manages 
a  Are  on  his  own  property  is  liable  to  his  immediate  neighbor  for  the  damage 
caused  to  him  by  the  spread  of  the  fire  to  his  property,  but  is  not  liable  for 
dnmrtges  occasioned  to  one  whose  property  is  n:)t  immediately  adjoining. 
McDonough  v.  New  York  Central  d  II.  R  R.  R  Co.,  38. 

7.  Same  —  proximate  cause.  The  question  to  l)e  determined  is  the  origin  of 
the  fire  for  which  recovery  is  sought.  Was  it  caused  by  the  fire  on  the 
defendant's  land,  or  by  a  separate  and  distinct  cause  existing  between  that  fire 
and  the  property  destroyed?     Id. 

8.  Same — liability  of  railroad  company  for  spread  of  fire  to  property  not  **  next 
(idjaeent."  Where  a  fire  on  a  railroad  right  of  way  caused  by  sparks  from  an 
engine  after  being  partially  extinguished  is  started  a  few  days  later  by  a  high 
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wiDd,  and  after  burning  half  a  mile  of  private  forest  land,  crosses  a  river  to  timber 
on  the  other  side  from  700  to  1,200  feet  distant,  a  person  whose  timber  and 
wood  located  three-quarters  of  a  mile  beyond  the  river  is  destroyed  cannot 
recover  from  the  railroad  company,  for  the  fire  upon  its  right  of  wny  was  not 
the  proximnte  cause  of  the  burning  of  his  timber. 

It  is  immaterial  whether  or  not  the  several  lots  located  between  the  plaintifTs 
property  and  that  of  the  railroad  company  be  considered  as  sepamte  premises 
for  the  forest  land  upon  the  same  side  of  the  river  as  the  railroad  property  was 
"next  adjacent"  to  it,  while  the  land  upon  the  other  side  of  the  rivcr  was  not 
Id. 

9.  Acquisition  of  easement  by  adverse  user.  Adverse  possession  commencing 
in  the  lifetime  of  the  ancestor  continues  to  run  against  the  heir  although  he  is 
au  infant  when  his  right  accrues.    MufUr  v.  Manlutttan  Bailteay  Co.,  295. 

10.  Effect  of  infancy  of  vested  rtmaindermen — right  cf  infant  remaindermen 
to  sueduring  life  tenancy.  "Qy  virtue  of  the  statutes  (1  R.  S.  750,  §  8,  and  (Jode 
Civ.  Proc.  §  1605),  infants  seized  of  an  estate  in  remainder  or  reversion  may 
maintain  an  action  by  a  guardian  ad  litem  for  waste  or  trespass  causing  injury 
to  the  inheritance,  notwithstanding  the  existence  of  an  intervening  life  estate. 
Id, 

11.  Limitation  of  actions  to  recover  real  property  —  rule  for  computing  period  cf 
disability  caused  b'i  infancy.  In  determining  whether  the  limitation  (Code  Civ. 
Proc.  §  375)  has  run  against  an  action  to  recover  real  property  which  accrued 
during  infancy,  the  rule  is:  Take  the  date  of  the  coming  of  age  of  the  infant 
as  the  starting  point  to  that  date;  add  twenty  years  and  from  that  ascertained  date 
look  back  to  the  date  when  the  cause  of  action  accrued,  and  if  saiil  date  was 
within  the  period  of  disability  and  not  more  than  ten  years  prior  to  the  Infant's 
coming  of  age  and  the  suit  is  brought  within  twenty  years  after  the  coming  of 
age.  the  action  is  not  barred.    Id. 

12.  Same  —  railroad  —  ecuements.  Hence,  when  a  chuso  of  action  against  an 
elevated  railroad  for  appropriating  easements  in  light  and  air  accrued  to  an 
infant  remainderman  on  December  80,  1878,  while  the  life  tenant  was  in  posses- 
sion and  the  remainderman  became  of  age  August  20,  1881,  and  her  successor  in 
title  brought  action  February  21,  1899,  the  action  is  not  barred,  for  only  seven 
weeks  had  elapsed  after  the  expiration  of  twenty  years  which  was  within  the  ten 
years  allowed  by  the  aforesaid  method  of  computation.    Id. 

18.  Partition  —  riglUs  of  grantee  of  infant  remainderman.  One  purchasing  the 
interest  of  an  infant  remainderman  on  a  partition  sale  acquires  the  rights  of  the 
gmutor  in  respect  to  an  action  to  enjoin  an  injury  to  easements  in  light,  air  and 
access  by  the  erection  of  an  elevated  railroad.    Jd. 

14.  Sasements  —  sale  of  lands  to  various  grantees  with  restrictive  covenants  — 
wJieii  easements  created  as  between  g/  antees.  Where  a  single  tract  of  land  is  divided 
into  pmrcels  by  the  owner  who  conveys  the  same  to  various  parties  by  deeds  con- 
taining similar  restrictive  covenants  pursuant  to  a  uniform  plan  adopted  for 
the  benefit  of  all,  mutual  negative  easements  are  created  as  between  the  grantees, 
although  tlie  covenants  are  in  terms  personal  to  the  grantor.  Each  parcel 
becomes  both  a  servient  and  dominant  tenement  and  privity  of  estate  or  coniiact 
is  unnecessary  in  oixier  to  enable  the  owner  of  one  parcel  to  maintain  an  action 
to  restmin  the  violation  of  his  rights.     Landtberg  v.  Eosenwasser,  559. 

15.  Same — pleading  —  sufflcienjcy  of  complaint  to  enjoin  violation  of  negative  ease- 
meut.  Irrespective  of  whether  such  deeds,  standing  alone,  are  sufficient  evi- 
dence of  an  intention  by  the  grantor  lo  create  negative  easements  as  between  his 
grantees,  a  complaint  by  one  grantee  seeking  to  enjoin  another  from  violating 
the  easement  is  good  on  demurrer  if  it  be  alleged  that  the  restrictive  covenants 
were  intended  for  the  benefit  of  all  the  purchasers.     Id. 

16.  Injury  to  csements  by  elevated  railroad —  wJien  period  of  prescription  begins 
to  run  —  extension  of  time  by  infancy.  When,  at  the  commencement  of  the  oper- 
ation of  an  elevated  railroad  one  of  the  tenants  in  common  of  abutting  lands  was 
an  infant  fourteen  years  of  age,  he  is  entitled  to  add  the  remaining  period  of 
infancy,  or  seven  years,  to  the  time  when  his  right  to  sue  for  injuries  to  case- 
mentsin  light,  air  and  access  would  have  been  barred  if  he  bad  been  an  adult 
when  the  operation  of  the  road  commenced.    Thus,  if  he  sue  within  tweniy- 
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seven  years  from  the  commeacement  of  the  operation  of  the  road,  his  action  is 

not  barred. 

An  action  brought  by  a  landowner  for  loss  of  easements  in  light,  air  and  access 
caused  by  the  operation  of  an  elevated  railroad  is  barred,  if  at  all,  not  by  the 
Statute  of  Limitations,  for  the  tresspass  and  injury  are  continuous,  but  by  pre- 
scription which  rests  upon  the  presumption  of  a  lost  deed  or  grant  after 
adverse  use  and  enjoyment  for  twenty  years.  Goggin  y.  Manhattan  Railway 
Co.,  644. 

17.  Same — cotenantu  —  release  of  easements  —  infancy  ofcotenant.  One  tenant  in 
common,  or  any  number  less  than  all,  cannot  grant  an  easement  over  common  prop- 
erty or  release  an  easemeuv  appurtenant  thereto.  Hence,  when  at  the  commence- 
ment of  injuries  to  easements  in  light,  air  and  access  caused  by  the  operation  of  an 
elevated  railroad  one  of  the  tenants  in  common  was  an  infant  and  unable  to  con- 
vey by  reason  of  such  disability,  no  presumption  of  a  release  or  grant  by  his 
adult  cotenants  can  begin  to  run  until  the  infant  attains  his  majority,  and  an 
action  by  such  adults  for  injury  to  their  interests  is  not  barred  until  the  expi- 
ration of  twenty  years  from  their  cotenant's  majority,  in  the  absence  of  proof 
of  an  actual  grant  or  release  by  them.    Id. 

18.  Same — estoppel.  It  seems^  that  although  individual  cotenants  cannot 
release  easements  appurtenant  to  the  lands  held  in  common,  they  may,  by 
actually  making  such  release,  become  personally  estopped  so  as  to  prevent  a 
recovery  of  damage  for  injury  thereto.    Id. 

Lease  of  railroad  properties  construed  — application  of  rental  to  improvements. 
Brooklyn  Ueights  R.  R.  Co.  v.  Brooklyn  City  R.  R.  Co.,  896. 

Lease  —  oral  proof  of  lease  of  oyster  beds  harmless  in  prosecution  for  larceny 
of  shell  fish. 

See  Crime,  8. 

Equitable  conversion  of  lands  by  direction  to  sell  —  when  title  from  adminis- 
trator good. 

See  Executors  and  Administrators,  8. 

Covenant  to  reimburse  tenant  for  improvements  on  termination  of  lease  runs 
with  land. 

See  Landlord  and  Tenant,  2-5. 

When  machinery  furnished  *'  for  the  improvement  of." 
See  Lien,  1. 

Right  to  compel  removal  of  unlawful  obstruction  of  street  —  no  estoppel^ 
special  injury. 

See  Mandamus,  2-4. 

Lateral  support  of  public  street  —  village  may  enjoin  excavation — additional 
burden  of  street  —  presumption. 

See  Municipal  Corporations,  1-3. 

Authority  of  grade  damage  commissioners,  city  of  New  York  —  change  in 
grade  of  streets. 

See  Municipal  Corporations,  10-14. 

Penalty  for  erection  of  sky  sign  without  permit. 
See  Municipal  Corporations,  24. 

Specific  performance  of  contract  to  convey  —  when  Statute  of  Frauds  a  defense. 
See  Pleading,  26. 

Specific  performance  —  amendment  of  complaint  —  failure  to  allege  objection 
to  title. 

See  Practice,  8. 

Broker's  action  for  commissions  —  facts  showing  performance. 
See  Principal  and  Agent. 

Specific  performance  —  contract  of  sale  requiring  foreign  legal  proceedings  not 
enforced. 

See  Specific  Performance. 

Tax  sale  in  Broome  county  —  jurisdiction  of  court. 
See  Tax  Sale,  1,  2. 


Digitized  by  VjOOQIC 


1014  .    INDEX, 

BEAL  'P'BJOPISRTY  —  Continued. 

8alo  —  action  to  rescind  on  ground  of  fraud  —  unauthorized  representations  of 
broker. 

See  Vendor  and  Purchaser,  1-3. 

Boundaries — marketable  title  to  portion  acquired  bj  adverse  possession. 
JSee  Vendor  and  Purchaser,  4. 

Contract  for  sale  —  when  lis  pemle/is  not  incumbrance — sale  by  vendor  after 
title  rejected  — defenses  to  specific  performance. 
JSee  Vendor  and  Purchaser,  5,  6. 

Immaterial  variance  —  boundaries  —  when  variance  waived. 
JSee  Vekdor  and  Purchaser,  7,  8. 

Will  suspending  power  of  alienation ~ power  in  trustee  for  postponed  sale — 
when  permissive. 

See  Will,  12-14. 

See  £kinent  Domain. 

See  Landlord  and  Tenant. 

See  Will. 

BEOEIVER. 

Of  banking  corporation  —  when  improperly  appointed  —  notice  of  motion  ^ 
complaint  insufficient  to  prove  insolvency. 

^Banking,  3-(5.  / 

BEFEBENOE. 

1.  Fees  of  referee  and  stenographer  —  effect  of  failure  to  fie  report.  A  referee 
who  fails  to  file  his  report  within  the  time  ))rescrii)ed  by  statute  forfeits  his  rights 
to  any  fees  by  the  express  provisions  of  sections  1019  and  2546  of  the  Code  of 
Civil  Procedure. 

So.  too,  a  stenographer  who  has  stipulated  that  his  fees  be  made  part  of  the 
referee's  fees  forfeits  his  riffht  thereto  if  the  referee  fails  to  file  his  report  within 
the  statutory  time  and  can  look  for  compensjition  only  to  the  referee.  Bottoms 
V.  Neeley,  600. 

2.  Aclioji  at  law  —  trial.  In  an  action  at  law  there  can  be  but  one  judgment 
and  that  judgment  can  only  be  entered  after  all  the  issues  are  disposed  of.  and 
the  court  is  without  power  to  refer  a  part  of  the  issues  to  be  tried  bv  a  referee 
and  reserve  the  others  to  be  tried  by  a  jury.     Claffy  v.  Madison  Ave.  &.,  774. 

When  unnecessary  to  determine  lien. 
See  Attorney  and  Client.  7. 

Agreement  of  referee  and  stenographers  not  to  hold  administrator  person&Ily 
liable  —  approval  by  surrogate. 

See  Executors  and  Administrators,  5,  6. 

To  determine  coercion  of  wife  to  obtain  divorce. 
Ste  Husband  and  Wife,  8. 

REPLEVIN. 

1.  Party  —  gift  —  action  to  recocer  —  blunging  in  drfendant.  In  an  action  of 
replevin  to  recover  household  goods  claimed  by  the  plaintiff  to  have  been  given 
to  her  by  her  husband  and  withheld  by  his  grantee,  the  defendant  is  not  entitled 
to  bring  in  as  a  party  defendant  a  third  person  in  possedsiou  of  some  of  the  prop- 
erty, if  the  title  thereto  is  concetled  by  the  plaintiff.  Under  the  circumstances 
the  complaint  should  be  ordered  amended  so  as  to  omit  the  property  to  which 
pkintiff  relin(]uishes  her  claim. 

So,  too.  the  administrator  of  the  plaintiU's  husband  should  not  be  joined  as  a 
party  defendant  where  there  is  no  evidence  that  he  made  any  claim  to  the  pn>p- 
erty  in  suit  until  the  defendant  drew  his  attention  to  the  matter,  and  it  apitears 
that  the  defendant  collusiyely  instti^ated  the  claim  made  by  the  administnitor  for 
the  purpose  of  depriving  the  plaiut'.il  of  immediate  possession.  Boahncitz  v 
Boskowitz,  849. 

2.  Same — section  820,  Code  Civil  Procedure — coUvMte  claim  against  original 
defendant.  Section  820  of  the  Code  of  Civil  Procedure  only  authorizes  the  sub- 
stitution of  a  party  as  defendant,  or  the  bringing  in  of  an  additional  party 
defendant,  where  a  demand  has  been  made  without  collusion  upon  the  original 
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defendant  by  the  parties  sought  to  be  substituted  or  brought  in  for  the  same  debt 
or  property.  A  defendant  who  by  collusion  induces  another  to  lay  claim  to  the 
property  is  not  entitled  to  have  him  brought  in  as  defendant. 

Although  the  defenilant  grantee  withholding  the  property  was  also  the  attorney 
at  law  for  the  administrator  of  the  plaintiff's  husband,  he  cannot  justify  hi.^ 
refusal  to  deliver  the  property  upon  the  ground  that  although  knowing  of  no 
adverse  claim,  he  deemed  it  his  professional  duty  to  inform  the  administrator  in 
order  to  see  if  he  wished  to  assert  a  claim  to  it. 

The  defendant  grantee  withholding  the  properly  cannot  bring  in  the  donor's 

administrator  as  a  party  defendant  upon  the  theory  that  the  gift  was  void  as  to 

creditors  under  section  7  of  the  Personal  Propertv  Law  when  it  is  not  shown  that 

41  the  administrator  has  disaffirmed  the  transfer  and  there  is  no  evidence  that  he  has 

•     any  ground  upon  which  he  could  base  an  action  to  set  it  aside.    Id, 

SES  ADJUBICATA. 

See  JUDOMBNT. 

BSVISED  STATUTES. 

JSee  Statutes. 

BniiE& 

[For  table  of  the  General  Rules  of  Practice  cited  and  construed  in  this  volume, 
see  antCf  p.  lix.] 

SALH. 

1.  JSecret  commissions  paid  to  buying  agent  —  seller  cannot  recover  purchase  pric. 
Where  a  defendant,  sued  for  the  value  of  goods  sold,  alleges  as  an  affirmative 
defense  that  the  plaintiff,  unknown  to  the  defendant  and  without  his  consent, 
paid  secret  commissions  to  the  defendant's  agent  for  placing  orders,  it  is  error 
to  direct  judgment  for  the  plaintiff  on  the  theory  that  the  defense  wasinsuifl- 
cient  in  law. 

Under  such  answer  the  defendant  is  entitled  to  prove  that  various  orders  placed 
hj  the  defendant's  agent  were  given  pursuant  to  one  general  corrupt  agreement 
with  the  plaintiff  to  pay  secret  commissions.  Sit  kin  v.  Fourteenth  Street  Store. 
884. 

2.  Satne — critne.  Such  bribing  of  an  agent  is  a  crime  under  section  384r  of  tho 
Penal  Code,  and  a  contract  inducetl  bv  such  bribe,  without  the  consent  of  the 
principal,  whether  executory  or  executed,  is  void  and  unenforceable  although  not 
so  daclared  by  the  sttitute. 

Said  statute  forbidding  the  bribing  of  an  agent  is  declaratory  of  the  common-law 
rule  that  the  agent  cannot  enforce  such  contract  or  recover  the  consideration, 
and  is  an  expression  by  the  Legislature  of  public  policy  on  that  subject  which 
the  courts  must  follow.     Id. 

8.  Stme — seller  left  toltere  h^  stands.  Moreover,  the  invalidity  of  an  agreement 
to  pay  a  bribe  to  a  purchasing  agent  for  placing  orders  taints  all  contracts  of  &ile 
effected  thereby,  and  although  the  principal  has  received  goods  sold  on  several 
orders  placed  by  the  agent,  the  court  ^ill  not  permit  the  seller  ti>  recover  the 
excess  of  the  purchtise  price  over  the  amount  he  agreed  to  pay  the  agent,  nor  any 
part  of  the  purchase  price. 

Under  such  circumstances  the  couri  will  not  permit  the  seller  to  recover,  although 
it  does  not  appear  that  the  contract  price  was  more  than  the  f:.ir  market  value. 

Where  a  seller  has  agreed  to  pay  the  buyer's  agent  secret  commissions,  the  buyer 
sued  for  the  purchase  price  is  not  restricted  to  a  rescission  of  the  contract, 
nor  to  a  counterclaim  for  damages  sustained  by  the  seller's  fraud,  nor  is  a  fail- 
ure to  take  such  defenses  a  ratification  of  the  contract.  Public  policy  forbids 
the  ratification  as  well  as  the  making  of  such  contract.     LI. 

4.  Same  —  proof —  immaterial  by  tohom  fraud  is  slioion.  There  can  be  no  recov- 
ery for  goods  sold  by  bribing  the  buvcrs  agent  whether  the  illegality  appear 
in  the  evidence  given  by  the  seller  or  in  that  given  by  the  buyer  on  his  defense. 

5.  Same  —  retention  of  goods.  Under  the  circumstances,  a  retention  of  the  goods 
bjr  the  buyer  does  not  entitle  the  seller  to  recover,  for  the  courts  will  refuse^  their 
aid  to  enforce  a  contract  so  procured  when  the  fact  is  shown  by  the  evidence  of 
either  party.    Id. 


Digitized  by  VjOOQIC 


E: 


1016  INDEX. 

SALE  —  Continued, 

6.  Siune  —  eonnderation.  Eren  though  all  the  orders  were  not  placed  by  the 
agent  at  the  time  the  bribe  wiis  offered,  the  case  comes  within  the  rule  that 
every  agreement  although  founded  in  part  on  a  new  legal  consideration,  is.  if 
founded  upon,  auxiliary  to  or  made  to  carry  into  effect  any  of  the  unexecuted 

rovisions  of  a  previous  illegal  contract,  void  even  though  completely  executed 

y  one  party,  and  will  not  be  enforced  at  his  instance.    Id. 

Of  fixtures  and  machinery  —  unaccepted  machinery  not  included. 
8e4i  Contract,  2,  8. 

Evidence  of  collateral  oral  agreement  to  repurchase  discredited. 
idee  Evidence,  1,  2. 

Right  to  sell  oleomargarine. 
See  Food. 

Value  of  stock  —  fraudulent  representations  as  to  condition  of  corporation. 
See  Fraud,  4-6. 

Contract  requiring  buyer  to  pay  customs  duties  —  right  to  recover  duties 
refunded. 

See  Money  Received. 

Complaint  setting  forth  express  warranty  —  implied  warranty  by  manufacturer 
—  latent  defect  —  when  warranty  survives  acceptance. 
See  Pleading,  1-4. 

Of  real  property. 

See  Vendor  and  Purchaser. 

SEPABATION. 

See  Husband  and  Wife. 

SERVICE  OF  PAPEBB. 

See  Process,  1,  2. 

SERVICES. 

Contract  for. 

See  Master  and  Servant. 

SESSION  LAWS. 

[For  table  containing  all  Session  Laws  cited  and  construed  in  this  volume, 
see  ante,  p.  liv.] 

SET-OFF. 

See  Pleading. 

SPECIFIC  PEBFOBMANCE. 

Contracl  requiring  Joreigii  legal  proceedings.  The  court  will  not  decree  the 
specific  performance  of  an  agreement  under  a  contract  for  sale  of  lands  IcM-ateil 
in  Cuba  which  requires  the  detendant  to  procure  an  ofiicial  survey  of  tlic  prem- 
ises where,  in  order  to  obtain  such  survey,  he  would  have  to  go  to  the  island 
of  Cuba  and  institute  legal  proceedings  and  remain  there  durin.ir  the  pendency 
of  such  proceedings  and  there  is  no  certainty  that  he  could  within  a  given  time, 
or  ever,  obtain  such  survey.  The  court,  not  being  able  to  control  the  proceed- 
ings, will  not  require  the  defendant  to  institute  and  control  them.  Cuban 
Production  Co.  v.  Rodriguez,  863. 

STAIBWAT. 

Injury  to  customer  on  defective  stairway  —  liability. 
See  Negligence.  28. 

STATE. 

Liabilitv  for  balance  due  on  contract  —  damages  for  breach. 
See  Court,  1. 

STATUTE  OF  Fit  ATJDS. 

Letter  not  constituting  contract. 
See  Contract,  3. 
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STATUTE  OF  ¥BJLTTD&—  Contimied. 
Oral  promise  to  answer  for  default  of  contractor  void. 
Ses  Contract,  a  2. 

When  available  as  defense  in  action  for  specific  performance  of  contract  to  coo 
vcy  lands. 

See  Pleadino,  26. 

Effect  of  partial  performance  on  oral  license.  ' 

See  Real  Pkoperty,  8. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Action. 

STATX7TES. 

Statute  restricting  practice  of  medicine  —  application  to  corporatioxL 
See  Physicians. 

Laws  governing  tax  sale  in  Broome  county. 
See  Tax  Sale. 

[For  tables  of  Session  Laws  and  Statutes  cited  and  construed  in  this  volume, 
see  atite,  p.  lii-lviii.] 

STAY. 

Power  of  Special  Term  to  stay  proceedings  on  application  for  leave  to  appeal 
from  City  Court  of  New  York. 
See  Appeal,  8. 

STIPULATION. 

Agreement  postponing  enforcement  of  judgment  construed. 
See  Appeal,  2. 

Client  not  relieved  from. 

See  Attorney  and  Client,  5. 

Legal  conclusion  —  stipulation  as  to  marriage  construed. 
See  Husband  and  Wife,  4. 

STBSST. 

See  Highway. 

STBEET  BAILBOAD. 

See  Railroad. 

SUKEBCONS. 

Service  by  publication. 
See  Process,  1,  2. 

SUPBEME  COUBT. 

See  Court. 

SUBETY. 

See  Guaranty  and  Suretyship. 

SUBBOGATE. 

Order  that  executors  pay  over  assets  held  by  deceased  as  administrator. 
See  Executors  and  Administrators,  1. 

Jurisdiction  over  claims  against  estate  for  which  replevin  action  has  been 
brought. 

/See  Executors  and  Administrators,  8. 

Expenses  of  proceeding  to  compel  adipinistrator  to  file  additional  bond  — 
approval. 

See  Executors  and  Administrators,  6. 

See  Will. 

TAX. 

1.  Tranrfer  tax  on  legacy  to  stepson  —  death  of  parents  essential  to  exemption. 
In  order  to  entitle  a  stepson,  or  his  descendants,  to  the  exemption  from  a  trans- 
fer tax  provided  by  section  221  of  the  Tax  Law  it  must  be  shown  not  only  that, 
from  a  time  prior  to  his  fifteenth  birthday,  the  testatrix  bore  to  such  son  the 
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mutually  acknowledged  relation  of  a  parent  for  not  less  than  ten  years,  but 

also  that   both   parents  of  the  stepchild  were  dead   when  such  relationship 

commenced. 

If  one  only  of  the  stepson's  parents  were  dead  at  the  commencement  of  such 
relationship,  the  legacy  to  the  stepson  or  his  descendants  is  taxable  at  five 
per  cent.     Matter  of  Harder,  77. 

2.  Transfer  tax  —  non-resident  — property  net  taxable  wh&n  exceeded  by  debts  owed 
to  residents.  The  property  of  a  non-resident  decedent  located  in  this  State  is  not 
subject  to  a  tninsfer  tax  when  it  appears  that  his  indebtedness  to  creditors  resi- 
dent here  is  in  excess  of  the  value  of  said  property. 

The  transfer  tax  against  the  property  of  a  non-resident  is  levied  only  upon  the 
property  to  which  a  beneflciary  becomes  entitled  and,  hence,  when  debts  of  a 
decedent  due  to  resident  creditors  equal  or  exceed  his  property  within  this 
State,  there  is  no  transfer  of  propeity  upon  which  a  tax  can  be  imposed.  Matter 
of  Qrosiyenor,  331. 

8.  Decedent* s  estate  —  personal  liability  of  administrators.  When  a  tax  has  been 
duly  imposed  according  to  law  on  property  of  an  estate  in  the  hands  of  adminis- 
trators and  notice  thereof  has  been  given,  the  administrators  become  person- 
ally liable  for  the  tax  and  are  not  relieved  because  they  subsequently  distribute 
the  estate.     City  of  New  York  v.  Goss,  680. 

4.  Same  —  pleading  —  distribution  of  estate  no  drfense.  Although  section  034  of 
the  charter  of  the  city  of  New  York  authorizes  the  court  to  dismiss  a  suit  or 
proceeding  to  collect  a  tax  where  it  is  satisfied  that  the  persons  taxed  are  unable 
for  want  of  property  or  other  reason  to  pay  the  same,  a  complaint  in  an  action 
brought  by  the  city  against  sdministrators  to  recover  a  tax  imposed  upon  an 
estate  should  not  be  dismissed  because  the  defendants  have  distributed  the  estate 
subsequent  to  the  assessment  of  the  tax.    Id. 

Section  821  of  Tax  IJaw  making  refusal  to  permit  inspection  a  misdemeanor 
unconstitutional. 

See  Constitutional  Law. 

Action  of  assessors  quasi  Judicial  and  cannot  be  delegated — agreement  to 
arbitrate  assessment  ultra  vires. 

See  Municipal  Couporations,  19-21. 

TAX  SALE. 

1.  Statutes  — repeal.  Chapter  89  of  the  Laws  of  1898,  providing  for  the  sale 
of  propertv  for  impaid  taxes  in  Broome  county,  was  repealed  by  implication  by 
the  General  Tax  Law  (Laws  of  1896,  chap.  908)  which  was  enacted  to  establish  a 
uniform  procedure  throughout  the  State.     Matter  of  Mclntyre,  66. 

2.  Jurisdiction  —  waiver.  A  party  who  fails  to  object  to  the  validity  of  a  sale 
under  such  repealed  act  does  not  thereby  waive  his  riprhts,  but  may  raise  the 
question  on  appeal,  for,  as  the  court  was  without  Jurisdiction,  the  order  of  sale 
was  a  nullity  and  does  not  estop  even  a  consenting  party.    Id. 

TELEPHONE  AND  TELEGBAPH. 

Injury  to  lineman  by  fall  of  pole  —  duty  of  inspection. 
See  Nkolioence,  6-8. 

TENDER. 

Certified  check  as  tender  —  failure  to  object  to. 
See  MoRTGAOB,  9. 

TOBT. 

Improper  joinder  of  actions  for  libel,  malicious  prosecution  and  conspiracr. 
Bird  V.  Post,  902. 

Injury  from  being  kicked  into  open  cellarway  —  action  not  founded  on 
negligence. 

See  Assault. 

See  Neoligencb. 
See  NuiSAi^OA. 
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TRADE  XTAMK 

1.  Infringement — deception  qfpuhlic.  Persons  who  pretend  to  tell  fortunes  are 
disorderly  persons  and  the  pretense  of  occult  powers  and  the  abilit)r  to  answer 
confidential  questions  through  spiritual  aid  is  a  species  of  fortune- telling  and  is  a 
fraud  upon  the  public.  A  person  engaged  in  such  business  has  no  property 
rights  in  a  name  or  appellation  ased  in  connection  with  it,  for  a  property  right 
in  a  name  used  in  connection  with  a  business  is  similar  to  the  right  to  the  use  of 
a  trade  mark  and  equity  will  not  interfere  to  protect  a  name  or  trade  mark  used 
to  deceive  the  public.     Fay  v.  Lainbourne,  245. 

2.  Equity.  Equity  does  not  adjust  differences  between  rogues  and  one  invok- 
ing the  aid  of  equity  must  be  free  from  taint  before  the  court  will  proceed  to 
determine  whether  or  not  he  has  been  wronged.    Id. 

8.  Successive  assignments  of  trade  name  by  executor — unfair  competition  —  use  of 
trade  name  enjoined.  One  Otto  Sarony,  being  executor  of  Napoleon  Sarony,  who, 
prior  to  his  death  had  conducted  a  widely-known  photographic  establishment 
under  the  trade  mark  "Sarony."  sold  said  business  together  with  the  trade  mark 
and  good  will,  the  same  passing  to  the  plaintiff  by  mesne  assignments.  There- 
after said  executor,  in  consideration  of  a  promise  by  the  defendant  Marceau 
to  issue  to  him  one  share  of  stock  of  a  corporation  to  be  organized  by  the  defend- 
ant, covenanted  to  allow  him  to  bestow  upon  such  corporation  all  or  any  part  of 
bis  said  name  '*  Sarony  **  and  thereupon  the  corporation  was  organized  under  the. 
name  **  Otto  Sarony  Company,  Photographers,"  and  engaged  in  the  business 
of  making  photographic  portraits  in  the  immediate  vicinity  of  the  place  where  the 
plaintiff's  business  was  conducted. 

In  an  action  to  enjoin  the  defendant  and  the  corporation  organized  by  liim 
from  using  the  name  "Sarony,"  the  complaint  in  addition  to  the  facts  aforesaid 
alleged  that  the  use  of  said  name  was  unlawful  and  calculated  to  deceive  the 
public,  etc.     On  demurrer  to  the  complaint, 

Held,  that  a  cause  of  action  based  upon  unfair  competition  in  business  was 
stated.     Burrow  v.  Marceau,  665. 

4.  Sime — party.  As  the  defendant  Marceau  had  organized  the  corporation 
and  owacd  substantially  all  of  its  capital  stock  and  was  actually  carrying  on  the 
business  as  president,  he  was  properly  joined  with  the  corporation  as  a  party 
defendant.    Id. 

TBANSFEB  TAX. 

SeeT/LX. 

TRESPASS. 

Action  of  licensee  in  entering  land  subsequent  to  condemnation. 
JSee  Real  Piiopeiity,  4. 

TBIAL. 

1.  Ch(f^e  criticised  —  res  ipsa  loquitur  —  burden  of  proof.  Tt  is  unscientific  and 
incorrect' to  charge  that  where  the  happening  of  an  event  causing  an  accident 
raises  a  presumption  of  negligence  the  burden  shifts  to  the  defendant  to  show  that 
it  had  performed  all  that  the  Jaw  required  and  that  it  was  not  incumbent  upon 
the  plaintiff  to  prove  by  a  fair  preponderance  of  evidence  that  the  event  occurred 
through  the  fault  of  the  defendant. 

This,  because  in  truth  and  in  law  there  is  no  shifting  of  any  burden  to  the 
defendant  at  all  at  any  time  or  in  any  case.  The  plaintiff  cannot  shift  his  burden 
to  the  defendant.  The  plaintiff  must  make  out  a  ease  to  avoid  being  nonsuited 
and  then  the  defendant  must  take  up  his  own  burden  to  meet  that  case. 

But  when  the  defendant  makes  no  request  that  the  court  charge  that  the  bur- 
den is  on  the  plaintiff  to  make  out  his  case  by  a  preponderance  of  evidence  in 
his  favor  over  that  in  favor  of  the  defendant  and  takes  exception  solely  to  the 
specific  charge  aforesaid  (which  may  be  interpreted  as  relating  only  to  the  mles 
of  evidence  governing  the  progress  of  the  trial)  and  the  whole  case  shows  con- 
clusively that  the  defendant  was  not  harmed  by  the  unscientific  use  of  language, 
a  verdict  for  the  plaintiff  will  not  be  reversed. 

Precise  exactness  of  expression  cannot  always  be  required  in  the  oral  charge  of 
the  trial  judge,  and  especially  not  greater  exactness  than  that  used  in  the  writ- 
ten opinions  of  courts  of  appeal,  and,  although  it  may  not  be  strictly  scientific, 
the  defect  is  not  ground  for  reversal  if  the  party  has  not  been  harmed  thereby. 
Baum  V.  New  York  db  Queens  County  B.  Co.,  12. 
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TRTATi  —  Contirtued. 

2.  JWttJ  tj-iai — effect  of  failure  to  appeal  from  order  derifinff  mtuHon  fipr  new  trial 
—  gtmtion*  retievMole.  When  an  nppellaut  has  failed  to  appeal  from  an  order 
denying  the  motion  for  a  new  trial,  tiie  appeal  is  from  the  judgment  only  and 
brings  up  for  review  only  questions  of  law  arising  upon  exceptions  taken  during 
the  trial;  a  review  of  questions  of  fact  is  waived.     Oillan  v.  (/Leary,  498. 

8.  Exception — effect  of  failure  to  except  to  charge.  When  there  is  no  exception 
to  a  charge  that  under  the  evidence  there  was  a  presumption  of  law  that  com- 
pensation was  to  be  paid  for  services  rendered  to  a  decedent,  it  becomes  the  law 
of  the  case  by  acquiescence.     Id. 

4.  Clerk  cannot  change  verdict  to  award  intereet  after  discJiarge  of  jury.  After 
the  clerk  of  the  court  has  entered  a  verdict  in  his  minutes  without  allowing  inter- 
est, and  the  jury  has  been  discharged,  he  is  witliout  power  to  alter  the  minutes 
at  the  instance  of  the  successful  party  to  allow  interest  without  the  knowledge 
of  the  court  or  the  other  party,  although  the  verdict  as  originally  reported  was 
"  with  interest." 

Although  the  complaint  claimed  a  specified  amount  with  interest  for  a  breach 
of  contract  to  sell  and  deliver  goods,  it  Ciinnot  be  maintained  that  the  aforesaid 
alteration  of  the  verdict  did  not  change  its  legal  effect,  on  the  theory  that  the 
plaintiffs  were  entitled  to  interest  as  a  mutter  of  right,  where  it  appears  from' 
the  opinion  of  the  trial  judge  that  the  plaintiffs  were  not  entitled  to  interest 
and  the  evidence  on  that  issue  is  not  before  the  Appellate  Division. 

The  fact  that  the  jury  awarded  an  amount  *'  with  interest"  does  not  indicate 
that  they  found  that  the  interest  was  to  be  computed  from  the  date  stated  in 
the  complaint.    Delafield  v.  Armsbp  Co.,  621. 

Negligence  —  preponderance  of  evidence  and  credibility  of  witnesses  for  jury. 
Oelderman  v.  Curtis,  919. 

Jury — apparent  atithority  of  agent  a  question  for  jury. 
Merkel  v.  Lazard,  934. 

Bight  to  trial  before  commissioner  as  exempt  fireman. 
See  Civil  Service,  1. 

Duty  of  court  to  conform  pleading  to  proof. 
See  Contract,  6. 

Wlien  legal  issues  triable  by  jury  in  action  against  directors  for  accounting. 
See  Corporations,  24. 

Available  witness  must  be  produced  although  deposition  has  been  taken. 
See  Deposition,  12. 

Direction  of  verdict  where  evidence  not  contradictory — when  damages  ques- 
tion for  court. 

See  Fraud,  5,  6. 

Special  jury  in  action  by  public  ofllcer  for  libel. 
See  Jury,  1. 

Special  jurv  to  try  election  case. 
See  Jury,  8. 

Election  of  remedies  at  close  of  evidence. 
See  Master  and  Servant,  1. 

Breach  of  contract —  question  of  fraud  for  jury — damages. 
See  Municipal  Corporations,  9. 

Entry  of  order  denying  motion  for  judgment  on  special  verdict  improper. 
See  Neoliobnok,  21. 

Motion  to  strike  out  testimony  partially  inadmissible. 
See  Negligence,  22. 

Effect  of  reversal  as  to  one  of  several  joint  tort  feasors. 
See  Negligence,  24,  26. 

Extent  of  cross-examination  as  to  collateral  matters  discretionary  with  court. 
See  Negligence,  30. 

Jury  — attempt  to  prejudice  —  calling  attention  to  fact  that  defendant  is 
insured. 

See  Negligence.  36. 


Digitized  by  VjOOQIC 


INDEX.  1021 

TBIAL — Continued, 
Consolidation  of  actions. 
See  Practice,  11. 

Reference  of  part  of  issues,  action  at  law. 
See  Reference,  2. 

See  New  Trial. 

See  Jury. 

See  Reference. 

Place  of. 

See  Venoe. 

TRUST. 

1.  Wien  discretionary  power  doee  not  pass  to  substituted  trustee.  Personal  dis- 
cretion given  to  trustees  cannot,  in  the  absence  of  words  giving  express  antlior- 
ity,  be  delegated  to  or  exercised  by  a  substituted  trustee  appointed  by  tlie 
court,  unless  the  exercise  of  the  power  depends  upon  some  fact  which  can  as 
well  be  Ascertained  by  the  court  or  the  substituted  trustee  as  by  the  trustees 
oriffinally  named. 

Thus,  when  testamentary  trustees  are  empowered  "to  apply  such  portion  of 
the  capital  of  the  trust  funds  as  they  may  deem  advisable  lo  the  use"  of  bene- 
ficiaries named,  the  discretionnry  power  does  not  pass  to  n  substituted  trustee 
appointed  by  the  court,  for  the  discretion  was  wholly  personal  to  the  trustees 
first  named  and  the  exercise  thereof  is  not  necessary  to  the  execution  and 
furtherance  of  the  trust.     Smith  v.  Floyd,  277. 

2.  Instrument  in  form  of  jjotoer  of  attorney  erecUing  trust.  Prior  to  his  death 
a  person  owning  real  and  personal  property  executed  an  instrument  in  the 
form  of  a  power  of  attorney  stated  to  be  made  for  the  purpose  of  relieving  the 
principal  from  worry  and  care  concerning  his  financial  interests.  It  was  pro- 
vided in  substance  that  the  attorney  was  to  hold,  invest  and  distribute  certain 
personal  property  delivered  to  him  and  to  s'*!!  the  same  if  necessarv  for  the  inter- 
est of  the  principal.  He  was  also  authorized  to  take  charge  of  real  estate  (which, 
however,  was  not  conveyed  to  him),  with  power  to  lease,  collect  rents,  sell  and 
invest  the  proceeds  for  the  benefit  of  the  principal  and  his  children,  weekly 
sums  to  be  paid  over  to  each.  In  the  event  of  the  principal's  death  with  the 
power  unrevoked  his  children  were  given  an  undivided  interest  in  the  moneys 
in  the  attorney's  hands. 

Held,  that  notwithstanding  the  form  of  the  instrument  the  so-called  attorney 
became  a  trustee  of  property  received  by  him,  including  the  proceeds  of  s:iles  of 
land,  and  was  liable  to  account  to  the  children  of  the  so-called  principal  who 
died  without  revoking  the  instrument.    Mersereau  v.  Bennet,  413. 

8.  Same — revocation.  The  fact  that  an  instrument  contains  a  power  of  revoca- 
tion does  not  prevent  the  creation  of  a  trust.    Id, 

4.  SaTne — form  of  instrument  immaterial.  No  particular  words  are  necessary 
to  create  a  trust.  The  intention  of  the  creator  controls,  and  where  he  gives  to 
the  person  to  whom  he  delivers  possession  of  property  power  to  sell  and  receive 
the  proceeds,  to  invest  the  same  and  to  exercise  the  usual  acts  of  ownership, 
with  specific  directions  as  to  how  the  property  and  its  income  are  to  be  disposed 
of,  a  trust  is  created  even  though  the  trustee  is  designated  an  attorney.    Id. 

5.  Same — delivery.  Although  the  actual  delivery  of  a  fund  or  other  property 
or  a  legal  assignment  thereof  to  a  trustee  with  an  intention  of  passing  title  to 
him  as  trustee  is  one  of  the  essentials  of  a  valid  trust,  a  delivery  of  personal 
property  to  another  with  such  muniments  of  title  as  enable  him  to  sell  it,  with 
power  to  sell,  receive  and  apply  the  proceeds  as  directed  in  the  instrument,  is  a 
transfer  of  the  property  sufficient  to  create  a  trust.    Id. 

6.  Same  —  accounting.  As  the  instrument  aforesaid  required  the  trustee  to 
deliver  the  property  to  the  creator's  children  on  his  death,  it  was  not  revoked  by 
deatn.  and  the  children  in  their  individual  capacity  may  require  the  trustee  to 
account.     Id. 

Commissions  as  executor  and  trustee. 

See  Executors  and  Administrators,  9,  10. 

Deposit  in  trust  for  another  —  notice  to  beneficiary  —  when  irrevocable. 
See  Gift,  3-5. 
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Bill  of  particulars  as  to  alleged  daxnages  upoo  breach  of  trust  to  hold 
copyright. 

See  Pleading,  2i. 

Testamentary  trust. 
JSee  Will.  2-14. 

TINE  AIB  COMPETITION. 

Infringement  of  trade  name  —  injunction. 
See  Trade  Name. 

UNITED  STATES. 

[For  tables  of  sections  of  the  United  States  Constitution  and  Statutes  cited  and 
construed  in  this  volume,  see  ante,  pp.  lii,  liii.J 

VENDOB  AND  PX7BGHASEB. 

1.  Bescisaion  of  eontraet  on  ground  of  fraud  —  repreeentations  as  to  rental  value 
made  by  broker.  The  owner  of  real  estate,  in  making  a  contract  of  sale,  is  not 
bound  by  the  representations  of  the  broker  who  procured  the  purchaser  and 
negotiated  the  sale,  wbcre  the  owner  did  not  employ  the  broker  or  authorize 
him  to  make  such  representations,  although  he  paid  the  broker's  commissions, 
according  to  the  general  custom  that  the  owner  of  property  selling  it  to  a 
purchaser  produc(3  by  a  broker  pays  the  commissions.    R'*tketein  v.  leaae,  183. 

2.  Same — evidence  —  admissione  by  general  agent  after  making  of  contract.  In  an 
action  by  a  vendee  to  rescind  a  contract  for  the  sale  of  realty  on  the  ground  of 
fraud  it  is  reversible  error  to  admit  evidence  as  to  admissions  made  by  the 
vendor's  general  agent  some  time  after  the  contract  was  made.    Id, 

8.  Same  — unintentional  mietake  by  agent.  Where  the  contract  was  made  with 
the  principal,  and  not  with  his  general  agent,  who  participated  in  the  negotiations, 
it  is  reversible  error  to  charge  that  thj  plaintiffs  are  entitled  to  recover  if  the 
vendor's  agent  made  a  false  statement  which  induced  the  sale,  even  though 
the  statement  was  not  intentionally  false,  as  an  unintentional  misstatement 
made  by  a  general  agent  is  not  sufficient  ground  for  rescinding  a  contract  made 
by  the  principal.    Id,  ^ 

4.  Marketable  title  —  title  to  portion  acquired  by  adverse  poeseenon,  A  vendor 
has  a  good  and  marketable  title  to  a  lot  twenty-four  feet  and  seven  inches  wide 
in  the  front  and  twenty-four  feet  and  five  inches  wide  in  the  rear  and  his  ven- 
dee will  be  compelled  to  accept  his  deed  under  a  contract  agreeing  to  convey  a 
lot  of  such  dimensions,  where  it  appears  that  although  the  deeds  of  the  prem- 
ises from  1822  to  189;i  desciibed  the  premises  as  twenty  three  feet  and  seven 
inches  wide,  front  and  rear,  and  since  1893  as  twenty-four  feet  seven  inches  in 
front  and  twenty-four  feet  and  five  inches  in  the  rear,  the  lot  had  been  occu- 
pied during  said  time  by  a  dwelling  house  which  was  twenty- four  feet  and 
seven  inches  in  front  and  twenty-four  feet  and  five  inches  in  the  rear,  and  & 
survev  showed  the  frontage  to  be  twenty-four  feet  and  seven  inches  and  such 
boundary  lines  had  been  acquiesced  in  by  the  owners  of  the  adjacent  lots  during 
that  period.     Taub  v.  Spector,  158. 

5.  Real  property  —  token  lis  pendens  not  incumbrance.  A  vendee  of  lands  who 
has  contmctcd  to  take  title  subject  to  a  mortgage  is  not  justified  in  rejecting  the 
title  tendered  as  unmarketable  by  reason  of  the  filing  of  a  lis  pendens  in  an  action 
to  foreclose  that  mortgage,  if  the  complaint  in  the  action  was  not  filed  and  the 
mortgagee  had  consented  to  discontinue  the  action  and  extend  the  time  of  pay- 
ment so  that  the  mortgage  became  due  as  provided  in  the  contract,  and  the  ven- 
dor holding  a  consent  to  the  cancellation  of  the  lis  pendens  merely  asked  a  short 
adjournment  so  that  he  could  enter  a  formal  order  to  that  effect.  Weiesberger  v. 
Wallach,  382. 

6.  Sile  by  vendor  after  title  rejected — defenses  available  to  vendor  sued  for  spet^fie 
performance.  When  the  vendee  refuses  to  take  title  solely  on  the  ground  afore- 
said, the  vendor  is  justified  in  sellins:  the  property,  and  although  he  has  spvcn  a 
bond  to  pay  any  judgment  recovered  against  him,  is  entitled  to  make  theaefense 
that  the  rejection  of  the  title  was  not  justified.     Id, 

7.  Real  property — contract  for  sale  of  city  lots  with  buildings  ccmslrued  — 
variance  in  dimensions.  A  contract  whereby  the  plaintiff  agreed  to  purchase  all 
that  parcel  of  land  in  the  county  of  New  York,  846,  848  and  850  St.  Nicholas 
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avenue,  with  the  buildings  and  improvements  thereon,  each  being  described  as 
of  certain  dimensions,  **ull  parcels  being  the  same  size,  both  from  and  rear, 
more  or  lens,**  should  not  be  construed  to  mean  that  the  purchase  was  according 
to  the  quantity  of  land,  but  that  it  was  a  purchase  of  three  lots  already  built 
upon  with  fixed  boundaries  open  and  obvious  in  bulk. 

The  words  ''more  or  less,"  as  used  in  sucli  contract,  qualify  all  the  dimensions, 
not  merely  the  dimensions  across  the  front  and  rear. 

A  vender  bound  by  such  contract  is  not  justified  in  refusing  title  on  the  ground 
that  there  was  a  material  difference  between  the  quantity  of  land  described  in 
tlie  contmct  and  that  described  in  the  deed  tendered,  when  it  appears  that  the 
frontase,  the  most  important  dimension,  was  three-quarters  of  an  inch  greater 
than  that  specified,  while  the  rear  was  nine  and  one-quarter  inches  less,  and 
the  width  of  the  three  lots,  being  of  various  dimensions,  showed  an  average 
shortage  of  three  feet  ten  and  one-fourth  inches,  especially  where,  after  the 
discovery  of  the  shortage  by  a  survey,  the  acts  of  the  plaintiff  tended  to  show 
a  waiver  of  the  objection.     tJrhach  v.  Pye^  587. 

8.  Same  —  acts  estopping  vendee  from  insisting  vpon  letter  of  contract.  When 
after  learning  the  actual  dimensions  by  the  survey  the  vendee  induced  the  vendor 
to  extend  her  time  and  to  make  material  changes  in  the  contract  favorable  to  her 
and  to  incur  expense  in  preparing  purchase-money  bonds  and  mortgages,  her  acts 
were  inconsistent  with  a  determination  to  stand  upon  her  rights  under  the  con- 
tract, even  though  the  facts  in  themselves  do  not  establish  a  waiver  as  a  matter 
of  law.    Id. 

Effect  of  conveyance  upon  license  to  enter  lands. 
See  Real  Pkopeuty,  2. 

Restrictive  covenants  —  when  easements  created  as  between  various  grantees. 
See  Real  Pkopeuty,  14,  15. 

Specific  performance  —  contract  of  sale  requiring  foreign  legal  proceedings 
not  enforced. 

See  Specific  PERFoiuf  ance. 

VEWUB. 

1 .  Practice  —  change  of  wnitefor  convenience  of  witnesses — place  of  contract  con- 
udered.  On  a  motion  to  change  the  venue  of  an  action  to  recover  for  a  breach  of 
contmct  to  sell  and  deliver  goods  made  on  the  ground  of  convenience  of  wit- 
nesses, the  county  where  the  contract  was  made  and  to  be  performed  may 
be  considered. 

Where  a  defendant  mo 7ing  to  change  the  place  of  trial  shows  that  the  con- 
tract was  made  and  to  be  performed  in  the  county  of  his  residence  where 
the  greater  number  of  witnesses  reside,  while  the  plaintiff  has  but  a  single  wit- 
ness besides  himself  in  the  county  where  the  venue  is  laid,  the  place  of  trial 
should  be  changed  to  the  former  county.  Jacobson  v.  German- American  Button 
Co.,  251. 

2.  Practice  —  change  of  venue  —  convenience  of  witnesses — facilities  of  travel 
immaterial.  It  is  no  answer  to  a  motion  to  change  the  place  of  trial  for  the 
convenience  of  witnesses  to  say  that  because  of  facilities  for  transportation  it  is 
as  convenient  for  the  majority  of  witnesses  to  come  to  New  York  where  the 
venue  is  laid  as  to  go  to  the  county  seat  of  their  residence.  Snyder  Co.  v.  Smith, 
412. 

8.  Trial — venue  changed  for  convenience  of  witnesses.  When  the  answer  in  an 
action  for  breach  of  contract  of  employment  justifies  the  discharge  because  of 
the  incompetency  of  the  plaintiff,  who  was  employed  at  the  defendant's  factory 
in  a  county  other  than  that  in  which  the  venue  is  laid,  which  defense  must  bo 
established  by  the  evidence  of  persons  in  the  factory  and  customers  in  that  local- 
ity, and  it  appears  that  the  defendant  will  call  as  many  witnesses  as  plaintiff  or 
more,  the  place  of  trial  should  be  changed,  for  the  rule" in  such  a  aise  is  that  the 
place  of  trial  should  be  in  the  county  where  the  cause  of  action  arose,  especially 
so  when  the  plaintiff's  answering  affidavit  shows  that  a  judgment  against  him 
will  be  uncollectible.     Pinkus  v.  United  Cloak  <&  Suit  Co.,  535. 

4.  Trial — change  of  venue  for  convenience  of  witnesses — demand.  The  court 
on  motion  to  change  the  place  of  trial  for  convenience  of  witnesses  may  change 
the  trial  to  the  proper  county,  although  no  demand  has  been  made.  Cronin 
V.  MavJiattan  Transit  Co.,  543. 
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6.  Trial-^ehange  of  venue --^ place  of  contract  and  performance.  Where,  on  a 
motion  to  change  the  venue  of  an  action  to  recover  damages  for  breach  of  a 
building  coniraot.  it  appears  that  the  contract  was  to  be  performed  in  the  defend- 
ant's county,  and  that  the  greater  number  of  witnesses  necessary  to  prove  a 
counterclaim  for  injuries  caused  by  the  plaintiflf's  failure  to  perform  reside  there, 
as  well  as  arbitrators  appointed  pursuant  to  a  clause  of  the  contract,  the  venue 
should  be  changed  to  said  county.  AMine  Manufacturing  (Jo,  v.  Dujfy- Ifclnner- 
nef/  Co.,  751.  ^ 

Assault— change  of  place  of  trial  denied  —  coayenience  of  witnesses. 
Exl  V.  Gordon,  932. 

Proper  district  of  Municipal  Court. 
JSee  Court,  6. 

VERDICT. 

See  Damages. 

VILLAGE. 

See  Municipal  Corporations. 

VOLTTKTARY  BELIEF  TUND. 

By-laws  construed. 

See  Association. 

WAIVER. 

Facts  showing  waiver  of  warranty. 
See  Bailment,  2. 

Of  place  fixed  for  taking  testimony  of  foreign  witnesses. 
See  Deposition,  o. 

Acts  not  showing  waiver  of  condition  in  license. 
See  Eminent  Domain,  8. 

See  Estoppel. 

WARRANTY. 

Breach  of  as  to  performance  of  leased  cars  —  facts  showing  waiver  of. 
See  Bailment,  1,  2. 

Guaranty  of  performance  of  machine  excused  by  action  of  vendee. 
See  Guaranty  and  Suretyship. 

See  Sale. 

WASTE. 

Action  by  stockholder  against  reorganization  committee  —  proper  parties 
defendant. 

See  Pleading,  19. 

WILL. 

1.  When  poethumoui  children  not  provided  for  or  mentioned  —  riffhi  of  such  child 
to  distributive  share.  A  will  which  gives  all  the  testator's  property  to  his  wife 
absolutely,  but  provides  that  in  case  of  her  death  before  the  testator  "  leaving 
lawful  issue  her  surviving,"  the  interest  which  the  wife  would  take,  if  living, 
shall  on  the  testator's  death  go  to  such  issue  in  equal  portions,  cannot  be  con- 
strued as  mentioning  or  providing  for  posthumous  children. 

Hence,  a  child  born  after  the  death  of  the  testator  is,  by  virtue  of  the  statute, 
entitled  to  succeed  to  the  same  portion  of  the  estate  as  would  have  descended  or 
have  been  distributed  to  it  if  the  testator  had  died  intestate.  Stacitelberg  t. 
Slac?ieU>erg,  232. 

2.  Trust  during  life  of  beneficiary's  Jtusband — effect  of  divorce.  Under  a  will 
giving  specified  sums,  of  equal  amounts,  to  each  of  testator's  daughters  and  pro- 
viding that  the  bequest  to  one  of  the  dau.irhters  in  case  her  husband  should  be 
living  at  the  time  of  testator's  death  should  be  invested  and  the  income  paid  to 
her  during  her  husband's  life,  and  upon  his  death  the  principal  to  be  paid  to  her, 
the  trust  is  not  terminated  upon  her  obtaining  an  absolute  divorce  from  her 
husband  and  his  remarrying.    Felton  v.  Mdcy,  367. 

8.  Testamentary  trust  —  words  creatitig  separate  trtists  in  undivided  lands — effed 
of  termination  of  trust  btfore  death  of  testatrix.    Where  a  will  devises  real  prop- 
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erty  in  trust  and  directs  the  trustee  to  divide  the  lands  into  as  many  equal  portions 

as  the  testatrix  leaves  issue  her  surviving,  a  separate  trust  is  created  for  each  child. 

Where  the  will  provides  that  one  of  the  trusts  shall  terminate  when  the  bene- 
ficiary attains  his  majoritv,  and  that  event  happened  before  the  death  of  the 
testatrix,  no  estate  vested  in  the  trustee,  but  the  ulterior  devise  took  effect 
immediately  without  a  conveyance  by  the  trustee  subject  to  the  execution  of 
his  power  to  sell  and  divide  the  lands,  for  which  purpose  no  trust  was  necessary. 

A  naked  trust  to  sell  and  divide  lands  cannot  be  created.  Matter  of  Murphy, 
548. 

4.  Sent — no  liability  of  trustee  for  rents.  Where  the  trust  as  to  one  of  the 
undivided  half  i>ortions  terminated  during  the  life  of  the  testatrix,  the  bene- 
ficiary becoming  vested  with  the  legal  title,  was  entitled  to  receive  one-half  of  the 
rents,  but  cannot  charge  the  trustee  for  rents  not  collected  by  him,  for  he  was 
under  no  duty  to  collect  the  same.    Id, 

5.  Negligence  —  executor  not  entitled  to  credit  for  expenditures  as  trustee.  But, 
under  the  circumstances,  the  trustee  in  his  collateral  capacity  as  executor,  is  not 
entitled  to  credit  for  the  payment  of  a  judgment  for  personal  injuries  result- 
ing from  the  fall  of  a  chimney  obtained  against  him  on  account  of  his  per- 
sonal negligence  as  trustee,  nor  can  he  have  credit  as  executor  for  a  loss  sus- 
tained in  making  an  investment  as  trustee.    Id. 

6.  Gift  — precatory  tcords-^wJien  legacy  absolute.  When  after  creating  trusts 
as  aforesaid  the  testatrix  gives  all  the  rest,  residue  and  remainder  of  her  estate 
to  the  executor  named  ''requesting  that  he  make  such  distribution  of  the  same 
or  any  portion  thereof,"  as  the  testatrix  shall  indicate  by  memorandum,  written 
direction  or  otherwise,  there  is  a  gift  of  the  residuary  estate  to  the  executor 
absolutely  without  imposing  upon  him  any  obligation,  the  testatrix  merely 
trusting  him  to  carry  into  effect  any  directions  she  may  see  fit  to  make.     Id. 

7.  Testamentary  trust  of  undivided  estate  with  power  of  appointment.  Where  a 
will  devises  the  residuary  estate  in  trust,  income  to  be  paid  to  the  testator's 
three  children  for  twenty  years  from  the  death  of  the  testator,  or  until  the  death 
of  two  daughters  named,  whichever  event  shall  first  happen,  the  corpus  to  be 
transferred  to  the  daughters  on  the  termination  of  the  trust,  with  a  further  pro- 
viso that  **in  the  event  of  the  death  of  any  of  my  said  daughters  before  the 
expiration  or  termination  of  the  trust,''  her  share  to  go  to  her  issue  if  living,  or 
if  there  be  no  issue,  then  to  such  person  as  she  shall  appoint  by  will,  the  will 
should  be  construed  to  mean  that  the  testator  did  not  intend  that  the  death  of  a 
daughter  should  destroy,  modify  or  qualify  the  trust  created,  but  that,  on  the 
contrary,  the  intention  was,  in  case  of  such  death,  to  place  the  issue,  or  in  default 
thereof  the  appointee,  in  the  same  position  with  respect  to  the  trust  as  the 
deceased  daughter  previously  occupied.    Levi  v.  Scheel,  613. 

8.  Same — wlien  trust  not  terminated  by  death  of  beneficiary — possession  of 
appointee  postponed  until  termination  of  trust.  Hence,  when  prior  to  the  termina- 
tion of  the  trust,  a  daughter  died  without  issue,  devising  to  her  husband  all  her 
interest  under  said  residuary  clause,  the  husband  became  vested  with  the  inter- 
est of  his  wife,  subject,  however,  to  the  continuance  of  the  trust,  so  that  he  was 
not  entitled  to  possession  until  the  termination  thereof.     Id. 

9.  Same — income.  Such  construction  does  not  make  the  will  invalid  on  the 
theory  that  the  income  of  one-third  of  the  trust  estate  is  undisposed  of,  for  as  the 
husband  took  the  same  interest  which  his  wife  would  have  taken  had  she  lived, 
the  income  under  the  statute  goes  to  him  as  the  owner  of  the  next  eventual 
estate.    Id, 

^  10.  Testamentary  trust  —  equity  — jurisdiction  of  equity  over  trusts.  The  juris- 
diction of  a  court  of  equity  over  trusts  exists  only  when  the  court  is  moved  by 
the  trustee  or  cestui  que  trust  to  enforce  a  correct  administration  of  the  trust. 
The  court  is  without  jurisdiction  to  decree  that  such  trust  is  void  where  the  com- 
plaint in  a  suit  brought  to  determine  the  validity  of  the  will  alleges  that  the 
trust  was  void  for  unlawfully  suspending  the  power  of  alienation  and  seeks 
solely  a  determination  to  that  effect. 

Although  on  the  death  of  trustees  the  trust,  by  virtue  of  statute,  vesta  in 
the  Supreme  Court  to  be  exercised  by  it  or  through  a  trustee  by  it  appointed,  it 
U  vested  with  power  only  to  enforce  the  trust,  not  to  destroy  it. 

Still  less  has  a  court  of  equity  jurisdiction  under  such  complaint  to  determine 
the  rights  of  persons  yet  unborn  who  may  become  entitled  to  a  remainder  in  fee 
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simple  where  the  trustees  in  whom  the  title  had  vested  were  dead  and  no  suc- 
cessors had  been  appointed  or  were  before  the  court  to  protect  the  rights  of  such 
possible  remaindermen.     Tonnde  v.  Wetmare^  686. 

11.  Same  — judgment  —  wJien  decree  of  invalidity  not  binding  upon  unborn  bene* 
fidary.  Hence,  a  decree  rendered  in  such  action  determining'  that  the  trust  was 
void  for  unlawfully  suspending  the  power  of  alienation  is  not  ree  adjudieeUa  as 
against  a  remainderman  then  unborn,  even  though  the  father  of  the  remain- 
derman who  was  made  a  life  beneficiary  was  a  party  defendant  and  interposed  no 
answer  and  in  effect  consented  to  a  judgment  declaring  the  trust  void.  As  the 
father  as  heir  shared  as  a  tenant  in  common  subject  to  a  prior  life  estate,  if  the 
trust  failed,  his  interests  were  adverse  to  his  children  who  if  born  would  take  as 
remaindermen  were  the  trust  sustained. 

Neither  is  such  adjudication  binding  upon  a  remainderman  then  unborn  merely 
because  other  grandchildren  of  the  testator  also  entitled  to  take  as  remaindermen 
were  then  living  and  made  parties  defendant.    Id. 

12.  Will — suspension  of  power  of  alienation.  Where  a  will  devised  lands  to 
the  testator's  widow  during  her  natural  life  or  so  long  as  she  remained  unmarried 
and  at  her  death  or  remarriage  devised  the  same  in  trust  to  be  dtvMM  equally 
among  the  testator's  eight  children,  each  child  to  receive  only  the  net  income  of 
his  share  during  life,  the  share  at  his  death  to  **go  to  and  vest  in  his  *  *  * 
lawful  issue,"  with  remainder  over  in  default  of  issue,  there  is  no  unlawful  sus- 
pension of  the  power  of  alienation,  as  no  one  of  the  trusts  can  exceed  two*  lives 
in  being.    Id. 

18.  Same  —  potoer  in  trustees  to  postpone  sale  —  wTien  po>u)er  permissive  merely. 
Such  devise  does  not  unlawfully  suspend  the  power  of  alienation  although  the 
trustees  were  further  given  "full  power"  to  retain  the  whole  property  in  their 
hands  unsold  until  a  specified  date,  with  further  power,  however,  to  sell  and 
convey  all  or  any  part  of  the  real  estate  and  invest  the  proceeds,  etc.,  as  they 
might  deem  for  the  best  interest  of  the  children  and  the  improvement  of  the 
estate.  This,  because  the  permission  to  retain  the  lands,  construed  in  tlie  light 
of  the  clearly  expressed  intention  of  the  testator  as  to  the  disposition  of  his  prop- 
erty, meant  merely  that  the  trustees  should  not  be  compelled  to  sell  before  the 
time  set  in  case  tlie  trust  should  last  until  that  time.    Id. 

14.  8a7ne  —  effect  of  expiration  of  restriction  prior  to  title  in  trustees.  Moreover, 
as  the  trustees  took  no  title  until  the  expiration  of  the  widow's  life  estate,  and 
as  she  did  not  die  until  the  expiration  of  the  time  during  which  the  trustees  were 
empowered  to  retain  the  lands,  there  was  in  fact  no  restraint  upon  their  power  of 
alienation,  and  said  clause  was  of  no  effect  even  though  construed  as  mandatory. 
Moreover,  if  said  power  to  retain  the  lands  were  void,  it  would  not  affect  the 
trust  which  was  complete  without  it.  Id, 
Discontinuance  of  action  contesting  will  — extra  allowance  unauthorized. 

See  Costs,  8. 
Gift  of  property  already  disposed  of  ineffectual. 

See  Gift,  2,  5. 
Redundant  allegations  of  evidence  in  action  to  establish. 
See  Pleading,  22. 

Transfer  tax  on  legacy  to  stepson. 
See  Tax,  1. 

See  Trust. 

WITNESS. 

Examination  of.  before  trial. 
See  Deposition. 

Competency  and  credibility  of. 
See  Evidence. 

Venue  changed  for  convenience  of. 
See  Venue. 

WORDS  AND  PHRAS]^. 

Effect  of  words  "more or  less"  in  deed. 

iS^  Vendor  AND  PuKCHAS^R,  7.  ;  . 
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